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ShABP    V.  WlOKUFFE. 

Tem  Bboqbdib'b  OxBimGATB  THAT  A  I>KKD  has  been  reoovded  pamiaDt  to 

tiie  raqniromflntB  of  the  law,  is  snfficieiit  to  entitle  the  deed  to  be  reed 

in  eridenoe  without  farther  proof  of  its  execation. 
Work's  Pbofxbtt  kot  Liablb  iob  Hobbahd's  Dkbts. — Personal  property 

eoDveyed  to  a  tmstee  for  the  separate  use  of  a  married  woman,  during 

her  life,  is  not  liable  to  be  taken  in  execation  for  her  hasband's  debt^. 
Tbb  JuDaKKNT  Husr  BB  PBODVGXD  to  entitle  one,  claiming  as  creditor,  to 

impeach  a  conveyance  as  frandnlent;  prodooing  copies  of  the  execation 

ii  not  sofficient 
DiQLABAXiovs  BT  THB  Qbahtob,  after  conyeyance,  and  tending  to  defeat  his 

title,  are  not  evidence. 
Nbv  TbiaIt— Vxbdict  AOAnrsr  Evzdebgb.  —  A  new  trial  ought  not  to  be 

granted  on  the  gnnmd  that  the  verdict  is  against  evidence,  where  the 

evidence  on  both  sides  was  merely  droamstantiaL 

Wbxf  of  error  from  the  oircnit  court.    The  opinion  states  the 


in,  for  the  plaintiff  in  error. 
Breckenridge  and  WickUffe^  contra. 

By  CkiDBT.  This  was  an  action  brought  by  Wiokliffe  and  McEin* 
ley  against  Sharp  for  the  trover  and  conversion  of  sundry  articles 
of  hoosehold  f  amiture.  The  defendant  pleaded  not  guilty,  upon 
which  issue  was  joined,  and  on  the  trial  it  appeared  that  James 
Coleman,  formerly  a  merchant  in  high  credit,  suddenly,  in 
1814,  failed  for  a  large  amount;  that  at  a  sale  of  his  estate, 
under  a  deed  of  trust  for  the  benefit  of  his  wife,  Mrs.  Meredith, 
the  wife  of  Samuel  Meredith,  and  the  mother  of  Mrs.  Coleman, 
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bought  8e>^^  ^^1m  of  household  famiture,  and  that  oilier 
articles  were  Kiiei  wards  manufactured  and  transferred  by  tlie 
manufacturer  to  Samuel  Meredith.   And  the  plaintiffs  offered  tty 
read  two  deeds  from  Samuel  Meredith,  conveying  to  them  those 
articles  in  trust;  that  they  would  permit  Mrs.  Coleman,  tliG 
daughter  of  Meredith,  during  her  natural  life,   to  enjoy  tlie 
use  of  those  articles,  free  from  the  control  of  her  husband,  &iid 
not  subject  to  his  debts  and  contracts,  and  after  her  death,  con- 
vey the  same  to  her  children  she  might  then  have  living;  and 
if  she  should  leave  none,  then  to  Meredith  or  his  heirs.    These 
deeds  were  certified  by  the  clerk  of  the  county  court  of  Fayette, 
where  the  parties  resided,  to  have  been  acknowledged  before 
him  by  Meredith,  shortly  after  their  dates,  and  to  have  been 
duly  recorded  in  his  o£Sco;  but  there  was  no  other  proof  ul 
their  execution.      To  the  reading  of  them  the  defendant  ob- 
jected; but  the  court  overruled  the  objection,  and  permitted 
them  to  be  read.    The  defendant  then  moved  the  court  to  in- 
struct the  jury  that  the  interest  conveyed  by  those  deeds  to  the 
use  of  Mrs.  Coleman  was  subject  to  execution  for  the  debts  of 
Coleman,  diuring  their  joint  Uves;  but  the  court  overruled  the 
motion,  and  instructed  the  jury  that  the  interest  conferred  by 
those  deeds  was  not  liable  to  execution  in  favor  of  Coleman's 
creditors.     The  defendant  read  in  evidence  two  executions 
against  the  estate  of  Coleman,  in  virtue  of  which  he,  as  sheriff, 
had  taken  the  articles  of  property  in  contest,  and  asked  a  wit- 
ness, the  trustee  in  the  deed  from  Coleman  for  the  benefit  of 
his  creditors,  if  all  or  any  of  the  creditors,  provided  for  by  that 
deed,  were  consulted,  or  privy  to,  or  approved  of  its  execution, 
and  desired  to  ask  other  questions,  calculated  to  show  the  in- 
efficacy  of  that  deed;  but  the  court,  on  the  motion  of  the  plaint- 
iffs, forbade  the  question,  deciding  that  the  validity  of  that 
deed  could  not  be  questioned  in  this  suit,  and  that  no  inquiries 
for  that  purpose  were  admissible. 

The  defendant  also  introduced  a  witness  who  deposed  that 
at  the  request  of  the  administrator  of  James  Hughes,  deceased, 
he  had  applied  to  Samuel  Meredith  for  the  payment  of  fees  for 
drawing  some  deeds  of  trust,  which  Meredith  refused  to  pay, 
alleging  Dallam  or  Coleman  must  have  procured  them,  and 
that  he  had  nothing  to  do  with  them.  But  the  circuit  court,  at 
the  instance  of  the  plaintiffs,  excluded  from  the  jury  all  suck 
confessions  of  Meredith,  made  since  the  execution  of  the  deeds 
of  trust  to  them,  as  might  go  to  vitiate  the  said  deeds.  To 
these  several  opinions  and  decisions  of  the  circuit  court  the  do- 
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fendant  excepted;  and  a  Terdiot  haTing  been  rendered  against 
him,  he  moved  the  coort  for  a  new  trial;  but  the  court  over^ 
mled  the  motion.  To  Hiis  decision  he  also  excepted,  spreading 
upon  the  record  what  is  stated  to  be  in  effect  all  the  eyidence 
giTen  on  the  trial;  and  a  judgment  having  been  rendered  upon 
the  verdict,  he  has  brought  the  case  to  this  court  by  writ  of 
error,  vrith  supersedeas. 

The  points  made  by  the  assignment  of  error  grew  out  of  the 
exceptions  taken  by  the  defendant  in  the  circuit  court  We 
shall  notice  them  in  the  order  in  which  thej  occur  in  the  state- 
ment we  have  given  of  the  case. 

1.  The  first  question  to  be  considered  is,  whether  the  circuit 
coort  erred  in  admitting  as  evidence  the  deeds  from  Meredith  to 
the  plaintiffia,  upon  the  certificate  of  the  clerk,  without  other 
proof  of  their  execution.  Of  the  correctness  of  this  decision  we 
entertain  no  doubt.  The  deeds  in  question  were  certainly  neces- 
sary to  be  recorded,  to  render  them  valid  against  creditors  and 
purchasers;  and  it  is  a  settled  principle,  that  where  the  law  re- 
quires a  deed  to  be  recorded,  the  certificate  of  the  proper 
officer  of  its  having  been  duly  recorded  is  sufficient  to  entitle 
it  to  be  read,  without  further  proof  of  its  execution. 

2.  The  second  point  to  be  noticed  relates  to  the  liability  of  the 
property  conveyed  by  those  deeds  to  execution  for  Coleman's 
debts.  That  it  was  not  so  liable,  upon  the  principles  of  the 
common  law,  is  manifest.  It  is  very  true  that  any  personal 
chattel  to  which  the  wife  is  legally  entitled,  and  which  comes 
to  the  possession  of  the  husband,  during  coverture,  will  be  liable 
to  be  taken  in  execution  against  the  husband.  But  the  legal 
title  to  the  property  in  question  in  this  case  was  vested  by  the 
deeds  of  trust  in  the  plaintiffs,  Mrs.  Coleman  having  thereby 
only  a  title  in  equity  to  the  use  of  it  during  her  life,  and  a 
mere  right  or  title  in  equity  to  the  use  of  a  thing  was  not,  upon 
the  principles  of  the  common  law,  subject  to  execution. 

The  only  statutory  provision  which  has  made  any  change  in 
ihe  common  law  in  this  respect,  is  to  be  found  in  the  thirteenth 
section  of  the  act  of  1797 :  1  Dig.  Stat.  315.  That  section  pro* 
Tides  that  '*  estates  of  every  kind,  holden  or  possessed  in  trust, 
shall  be  subject  to  like  debts  and  charges  of  the  persons  to 
whose  use  or  for  whose  benefit  they  were  or  shall  be  respectively 
holden  or  possessed,  as  they  would  have  been  subject  to  if 
those  persons  had  owned  the  like  interest  in  the  things  holden 
or  possessed,  as  they  own  or  shall  own  in  the  uses  or  trusts 
thereof.''    This  provision,  according  to  its  literal  import,  sub- 
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jects  a  thing  holden  to  the  use  of  any  penon  to  the  det>ts  of 
Buch  person^  in  the  same  manner  as  it  was  at  oonunon    la^vr. 
whare  he  owned  the  thing  iteelf ,  and,  of  course  it  may  be  taken 
and  Bold  under  execution;  but  it  is  evidently  only  to  the  debts 
of  the  person  for  whose  use  the  thing  is  held  that  it  is  maclo 
liable,  and  as  the  debts  of  the  husband  cannot  be  said  to  be 
the  debts  of  the  wife,  a  thing  held  for  her  use  cannot,  accord- 
ing to  any  rational  construction  of  the  provision,  be  deemed 
liable  to  be  taken  and  sold  in  virtue  of  an  execution  against 
him.    Husband  and  wife  are,  indeed,  to  many  purposes,  con- 
sidered in  law  as  one  person,  the  very  existence  of  the  latter 
being  supposed,  in  legal  contemplation,  to  be  merged  in  the 
former.    But  in  equity  they  are  considered  and  treated  as  sepa- 
rate persons.     They  are,  in  a  court  of  equity,  held  to  be  capa* 
blo  of  interpleading  with  each  other;  and  it  is  an  acknowledged 
principle  that  the  wife  may  take,  through  the  medium  of  trus- 
tees, an  estate  in  the  use  of  a  thing  separate  from  her  husband. 
Now,  as  the  use  or  trust  which  is  the  subject  of  statutoiy  pro- 
vision in  question,  is  a  mere  creature  of  equity,  it  is  obvious 
when  the  legislature  speak,  in  the  provision,  of  the  persons  to 
whose  use  a  thing  is  held  that  the  word  persons  must  be  under- 
stood in  the  sense  in  which  it  is  understood  in  equity,  whose 
language  is  used,  and,  of  course,  a  wife  must  be,  in  that  sense, 
a  separate  person  from  that  of  her  husband,  to  whose  use  a 
thing  may  be  holden  or  possessed.    We  are,  therefore,  of  opin- 
ion that  the  circuit  court  was  correct  in  deciding  that  the  in- 
aterest  Mrs.  Coleman  took  under  the  deeds  of  trust  was  not 
liable  to  execution  for  Coleman's  debts. 

3.  The  third  point  to  be  noticed  grows  out  of  the  refusal  of 
the  circuit  court  to  permit  the  defendant  in  that  court  to  pat 
interrogatories  to  the  witness,  tending  to  impeach  the  validity 
of  the  deed  of  trust  made  by  Coleman,  for  the  benefit  of  his 
creditors.  The  deed  itself  was  not  produced,  nor  its  absence 
attempted  to  be  accounted  for,  and  on  that  ground  the  propriety 
of  going  into  evidence  to  impeach  it,  might  well  be  questioned; 
but  there  is  another  ground  which  affords,  we  apprehend,  an 
insuperable  objection  to  such  evidence.  The  defendant  in  the 
circuit  court  read  the  executions  against  Coleman,  but  he  did 
not  produce  the  judgments  on  which  they  issued.  Now,  as  the 
deed  could  only  be  void  as  against  creditors  and  purchasers,  it 
was  essential  in  order  to  give  the  defendant  a  right  to  impeach 
it  that  be  should  have  produced  the  judgments,  for  vnthout  the 
judgments  being  produced,  the  plaintiffs  in  the  executions  could 
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not  be  shown  to  stand  in  the  rehition  of  creditors:  Peoke's  Ev. 
174,  418. 

4.  The  fourth  point  to  be  noticed  is  the  exclusion  by  the  court, 
of  the  confession  of  Meredith,  after  the  deeds  of  trust  were  exe- 
cuted by  him  to  the  plaintiffs  tending  to  vitiate  them.  This 
was  so  obviously  correct  that  no  question  was  made  of  it  in  the 
ai^goment.  In  fact,  the  point  has  been  long  settled  by  this  court 
that  the  confessions  of  a  person,  made  after  he  has  conveyed 
his  title,  tending  to  defeat  it,  are  inadmissible. 

5.  The  fifth  and  last  point  relates  to  the  application  for  a  new 
trial.  The  grounds  of  the  application  are  not  stated  in  the 
record;  but  we  suppose  that  it  must  have  been  on  the  ground  of 
the  verdict  being  against  evidence.  We  have  not  thought  it 
necessary  to  state  the  evidence  at  large.  The  point  which  seems 
principally  to  have  been  relied  on  for  the  defendant,  was  that 
the  property  in  question  was  bought  with  Coleman's  money,  and 
in  fact  belonged  to  him.  The  evidence  in  support  of  this  point 
was  merely  circumstantial,  which  was  opposed  by  counteracting 
circumstances;  and  taken  together,  the  whole  evidence  was  de- 
cidedly of  that  character,  the  weight  of  which  belonged  to  the 
jury  to  determine;  and  in  such  cases  the  court  has  invariably 
refused  to  disturb  the  verdict,  in  opposition  to  the  opinion  of 
the  court  below. 

The  judgment  must  be  a£Srmed  with  costs  and  damages. 


Spbingle  v.  Mobbison. 

[8  IZZZBLL,  63.] 

Skatots  or  Fbauds — ^ESstofpkl. — ^The  statute  of  frauds  will  not  protect  one 
who  IS  equitably  bound  to  oonvey  land,  although  by  a  contract  on  which 
no  action  could  be  maintained  against  him  by  his  vendee,  and  who  has 
represented  the  title  of  his  vendee  to  be  good,  thereby  inducing  others 
to  purchase  from  him. 

Ebbob  from  the  circuit  court.    The  opinion  states  the  case. 

Baggvrij  Clay  and  Breckenridge^  for  the  plaintiffs  in  error. 

Hardin  and  Barry ^  contra. 

By  CouBT.  Col.  George  Nicholas,  in  his  life-time,  purchased 
of  Simon  Hickey  a  lot  in  Lexington,  and  paid  part  of  the  ptur* 
chaee-money.  Nicholas  afterwards  died,  having,  by  his  will, 
devised  his  estate,  real  and  personal,  to  his  executors,  Joseph 
H.  Daviess  and  James  Morrison.     In  1803,  John  A.  Seitz  re-^ 
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covered  a  judgment  ia  the  general  oourt  for  seven  hundred  and 
eighty-four  pounds  thirteen  shillings  and  four  pence  againat 
Nicholas's  executors,  and  Daviess,  one  of  the  executors,  made 
a  verbal  arrangement  with  Seitz  to  receive  the  lot  in  satisfaction 
of  his  judgment,  and  pay  the  balance  of  his  purchase-money  to 
Hickey.     At  the  same  time,  Daviess  signed  a  blank  paper,  on 
which  he  mode  an  indorsement  in  the  following  words:  "  Oeute 
Blanche. — Morrison  and  Daviess,  executors  with  J.  A.  Seitz: 
agreement  to  sell  the  comer  lot  where  Lampton  lives  in  Lexing- 
ton, for  one  thousand  pounds;  Seitz  to  pay  Hickey  and  reduct 
his  own  judgment  and  pay  balance,  and  indemnify  the  execu- 
tors against  any  damage  on  account  of  paying  those  two  debts 
in  full.    Teste,  J.  Allen.    J.  H.  D." 

This  paper  was  delivered  by  Seitz  to  James  Hughes,  to  be 
filled  up  with  the  agreement  in  form;  but  Seitz,  shortly  after- 
wards went  to  New  Orleans,  where  he  died,  and  the  paper  was 
never  filled  up,  and  remained  in  the  hands  of  Hughes,  as  it  had 
been  delivered  to  him  by  Seitz. 

John  Jordan  had  been  the  partner  of  Seiti,  and  in  the  articles 
of  partnership  it  was  stipulated  that  they  should  be  joint  pro- 
prietors of  all  the  property,  real  and  personal,  vested  in  either 
of  them;  and  when  Seitz  died,  Jordan  administered  upon  his 
estate,  and  in  1804,  he  sold  the  lot  purchased  of  Hickey  to 
William  Smith,  and  received  the  consideration;  and  Smith 
afterwards  sold  a  part  of  the  lot  to  Springle  and  Bobb,  and  re- 
ceived from  them  the  purchase-money  therefor.  But  neither 
Seitz  in  his  life-time,  nor  Jordan  afterwards,  paid  Hickey  the 
balance  of  the  purchase-money  due  him.  Jordan  at  length 
failed.  And  Hickey,  becoming  impatient,  threatened  to  sue 
Morrison,  who,  to  avoid  the  consequences,  paid  Hickey,  and 
took  a  conveyance  to  himself  of  the  lot,  but  refused  to  convey 
to  Bobb  and  Springle;  and  to  coerce  a  conveyance  of  the  part 
they  had  purchased,  they  filed  their  bill  in  chancery,  in  which, 
after  setting  forth  the  purchase  by  Smith  of  Jordan,  and  their 
purchase  from  Smith,  they  charge  that  Morrison  was  privy  and 
consented  to  the  sale  by  Jordan  to  Smith,  and  even  attested 
the  contract  as  a  witness,  setting  up  no  claim  to  the  lot,  except 
to  hav^  the  privilege  of  removing  or  being  paid  for  a  shop  on 
the  lot,  for  which  he  was  afterwards  satisfied  by  Jordan;  and 
that  he  was  also  privy  to  their  purchase  from  Smith,  and  con- 
sented to  their  taking  possession,  which  they  have  ever  since 
held. 

They  made  the  unknown  heirs  of  Seitz,  Jordan  and  Daviess 
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and  MornsoDy  defendants.  Seitz's  heirs  failed  to  appear.  The 
other  defendants  answered;  but  their  answers,  except  that  of 
Monison,  are  not  material  to  be  recited.  Morrison,  in  his  an* 
8wer»  admits  the  contract,  as  before  stated,  between  Daviess 
and  Seitz,  and  states  that  he  has  been  always  willing,  and  was 
then  willing,  to  carry  it  into  effect,  according  to  the  terms 
agreed  on.  He  does  not  controTert  the  sale  from  Jordan  to 
Smith,  nor  that  of  Smith  to  the  complainant,  but  he  denies 
that  he  was  priyy  or  consented  to  the  sale  from  Jordan  to 
Smith.  He  admits  that  he  witnessed  some  paper  between  them, 
bat  denies  a  knowledge  of  its  contents.  He  does  not  deny  that 
he  set  up  claim  to  the  blacksmith  shop,  and  was  paid  for  it; 
but  he  denies  that  he  ever  signified  to  the  complainant  that  he 
had  uo  claim  to  anything  but  the  shop.  After  the  answers 
were  filed,  the  suit  abated  by  the  death  of  Bobb  and  Springle, 
and  a  bill  of  revivor  was  filed  in  the  name  of  their  heirs. 

To  that  bill,  Morrison  filed  an  answer  in  which  he  pleaded 
and  relied  upon  the  statute  against  frauds  and  perjuries.  On 
a  final  hearing,  the  circuit  court  decreed  Morrison  to  convey  to 
the  heirs  of  Bobb  and  Springle,  upon  their  paying  to  him  four 
hundred  and  twenty-nine  pounds,  with  interest  from  the  first 
day  of  June,  1817,  until  paid,  that  being  the  amount  paid  by 
him  to  Hickey.  To  that  decree,  Morrison  and  the  complainants 
have  each  prosecuted  their  writ  of  error.  The  assignment  of 
error  on  the  part  of  Morrison  questions  the  propriety  of  the 
decree  in  compelling  him  to  convey  upon  any  terms;  and  the 
assignment  of  error  on  the  part  of  the  complainants  controverts 
the  propriety  of  subjecting  them  to  the  payment  of  the  money 
advanced  by  Morrison  to  Hickey. 

1.  There  is  certainly  some  room  to  doubt  whether  the  memo- 
randum  made  by  Daviess,  on  the  blank  paper,  was  such  as  to 
take  it  out  of  the  statute  against  frauds  and  perjuries.  But,  be 
that  as  it  may,  it  evidently  did  not  constitute  an  obligatory  con- 
tract. The  memorandum  was  clearly  only  intended  by  Daviess 
aa  instructions,  on  his  part,  of  the  terms  which  were  to  be  insertr 
ed  in  the  agreement  which  was  to  be  signed  by  both  parties; 
and  without  the  signature  of  Seiiz,  it  wants  that  mutuality  which 
is  essential  to  a  contract  that  will  be  enforced  in  a  court  of  equity. 
Uost  unquestionably,  therefore,  neither  Seitz,  nor  Jordan  as  his 
Borriving  partner,  could  be  entitled  to  enforce  the  execution  of 
the  contract  on  the  part  of  Nicholas's  executors,  without  having 
previously  performed  the  stipulations  on  their  part;  and,  as  a 
general  rule,  it  is  undoubtedly  coiTect  that  the  purchaser  of  an 
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equitable  title  cannot  stand  in  a  better  situation  than  the  person 
from  whom  he  bought.  But  to  this  rule  there  are  exceptional 
for  if  a  person  haying  a  right  to  an  estate,  encourage  or  even 
permit  a  purchaser  to  buy  it  of  another,  the  purchaser  will  hol<I 
it  good  agaiust  the  person  who  has  the  right.  This  doctrine  ia 
founded  on  good  reason  and  is  abundantly  supported  by  author- 
ity: Sug.  Yen.  639,  and  the  cases  there  cited. 

Nor  is  it  in  confliction  with  the  statute  against  frauds  and 
perjuries,  as  is  contended  on  the  part  of  Morrison,  for  the 
statute  only  prohibits  the  enforcement  of  an  equity  derived 
from  a  Terbal  contract  for  land  and  cannot  be  construed  to  an 
equity  resulting  from  the  fraudulent  or  wrongful  conduct  of  a 
party.    If  then  Morrison,  as  the  complainants  allege,   was 
privy  to  the  purchase  miade  by  Smith  of  Jordan,  and  by  his 
acquiescence  encouraged  Smith  to  advance  his  money  in  mak- 
ing the  purchase,  he  cannot  be  permitted  now  to  resist  the 
claim  of  Smith,  or  that  of  the  complainants  who  derive  their 
title  from  Smith,  on  the  ground  that  Jordan  had  no  right  to 
sell,  and  that  Morrison  was  present  when  the  purohase  was 
made  by  Smith,  and  acquiesced  in  the  purchase,  without  ob- 
jecting to  Jordan's  right  to  sell,  or  asserting  any  claim  against 
the  lot,  except  as  to  the  shop,  for  which  he  was  paid,  is  satis- 
factorily proved  in  the  cause.    Thero  is,  indeed,  no  doubt  but 
that  Smith  knew  that  there  was  still  a  balance  due  to  Hickey; 
but  it  is  in  proof  that  Morrison,  at  the  time  of  Smith's  pur- 
chase, declared  that  he  would  look  to  Jordan  for  the  payment 
of  it;  and  that  he  had  on  that  account  no  claim  against  the  lot. 
Smith,  therofore,  though  he  knew  that  thero  was  a  balance  due 
to  Hickey,  could  have  no  reason  to  expect  that  it  would  be 
claimed  of  .him,  and  of  course  could  have  had  no  inducement 
to  guard  the  claim  in  his  contract  with  Jordan;  and  it  is,  under 
these  circumstances,  much   mora   consonant  to  justice,   that 
Morrison,  who  confided  in  Jordan,  should  sustain  the  loss  re- 
sulting from  his  insolvency  than  that  Smith,  or  the  complain- 
ants who  purchased  from  him,  should  do  so. 

We  aro  therof  oro  of  opinion  that  the  drouit  court  was  correct 
in  decreeing  Morrison  to  convey  to  the  complainants;  but  that 
it  was  erroneous  to  subject  them  to  pay  to  Morrison  the  money 
which  he  had  paid  to  Hickey. 

The  decroe  must  be  reversed  and  the  cause  be  remanded  for 
a  decree  to  be  entered  in  conformity  to  the  foregoing  opinion. 
Morrison  must  pay  the  costs  of  both  writs  of  error. 
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Cummins  v.  Kennedy. 

18  haoLL  118.] 

OoiirrBACXB  kadi  bt  Exbcotobs  or  administratony  although  in  folfillmeikl 
oi  ffinwntmy  oontracU  made  by  the  decedent  are  not  within  the  act  of 
1819,  limiting  the  time  of  bringing  aoits  againat  execntors  or  adminia- 
toatotiL 
JL  CcnrurAHT  ov  GxirxBAL  WABRAirrr  paaaes  in  a  deed  of  oonyeyanoe  with* 
out  warranty  ao  aa  to  enable  the  aeoond  grantee  to  maintain  an  aotion 
for  the  breach  of  the  ooTenant  againat  the  original  grantor. 

TIHTany  of  Cotinaiit  ov  Warranty. — ^Where,  at  the  time  of  aoonTayanoe 
with  warranty,  the  land  waa  in  the  poeaenion  of  adverae  olaimanta^  a 
recovery  by  them  in  an  action  of  ejectment  by  the  grantee  will  be  a 
breach  of  the  warranty. 

Iprm— Damaotol — ^The  Tidae  of  the  land  at  the  time  of  the  conveyance, 
with  intereat  and  coata,  ia  the  meaaore  of  damagea  for  the  breach  of  a 
covenant  of  warranty. 

Tbk  Frics  actuaixt  Paid,  althongh  paid  before  the  execution  of  the  dead 
when  the  land  may  have  riaen  in  value,  ia  the  beat  evidence  of  ita  vahiew 

Upov  Air  BzoHANQB  OV  liANDfl,  the  value  of  the  tract  conveyed,  and  not 
that  of  the  tract  received,  ia  the  criterion  of  damagea. 

Ebbob  from  a  jadgment  on  the  genaral  court  The  opinion 
BtateB  the  case. 

Eardin,  for  the  pUdntiif  in  error. 

Bibb,  contra. 

By  Cotmx.  Charles  Cummins  and  William  Kennedy,  on  the 
Iwenty-fifth  of  April,  1783,  agreed  to  exchange  lands.  Com- 
mins  bound  himself  to  convey  to  Kennedy  four  hundred  acres 
of  land  in  the  then  district  of  Kentucky,  in  the  county  of  Lin- 
coln on  the  waters  of  Harrod's  creek;  and  Kennedy  bound  him* 
self  to  convey  to  Cummins  eight  hundred  acres  of  land  of  equal 
quality  on  the  waters  of  Licking,  on  the  south  side  of  the  stream. 
Cummings  obtained  by  virtue  of  his  pre-emption  warrant,  only 
two  hundred  and  forty-eight  acres  and  one  quarter  of  land,  in* 
stead  of  the  four  hundred  acres  contemplated  by  his  contract. 
This  first  named  quantity  was  patented  in  his  name,  on  the 
thirtieth  of  May,  1785.  In  compliance  with  so  much  of  his 
contract  with  Kennedy,  Cummins,  on  the  thirteenth  of  Novem- 
ber, 1802,  conyeyed  the  said  two  hundred  and  forty-eight  and 
one  quarter  acres  to  James  Kennedy  and  Benjamin  Beall,  the 
former  the  son  and  devisee,  and  the  latter  the  son-in-law,  hav- 
ing married  the  daughter  and  remaining  devisee  of  William 
Kennedy,  who,  in  the  meantime,  had  departed  this  life.  tTames 
Kennedy  and  Beall  were  also  the  administrators  of  William 
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Kennedy,  with  hia  will  annexed;  which  will  gave  power  to  Ixia 
executorSy  who  did  not  act,  to  sell  lands  or  convey  them  in 
charge  of  all  his  previous  contracts,  together  with  other  po'vri 
over  his  real  estate.    On  the  same  thirteenth  of  Norember,  1802, 
the  said  James  Kennedy  and  Benjamin  Beall  conyeyed,  in  dis- 
charge of  so  much  of  their  testator's  contract  of  exchange,  four 
hundred  and  ninety-six  and  one  half  acres,  in  the  county   of 
Bourbon,  on  the  south  side  of  Main  Licking,  patented  in  tlie 
name  of  William  Kennedy,  on  the  tenth  day  of  Ifay,  1787, 
binding  themselTes  to  warrant  and  defend  the  said  tract  against 
all  and  every  person  or  persons,  so  far  as  the  assets  of  the  said 
William  Kennedy  should  extend.     This  latter  tract  the  said 
Charles  Cummins,  by  deed  dated  the  fourteenth  of  June,  1811, 
conveyed  to  Bobert  E.  Cummins  the  plaintiff  in  error,  express- 
ing the  consideration  of  five  hundred  dollars,  and  containing  a 
clause  warranting  the  land  against  himself  and  his  heirs,  and  all 
persons  claiming  under  him  or  them,  and  the  said  Bobert 
brought  this  action  in  the  court  below,  in  covenant,  against 
James  Kennedy,  the  surviving  grantor  of  the  deed  to  Charlen 
Cummins,  assigning  a  breach  of  warranty  of  the  deed  of  said 
James  Kennedy  and  Beall,  which  conveyed  the  tract  in  Bourbon. 

On  the  trial  of  the  cause  the  question  presented  itself,  what 
was  the  proper  criterion  of  damages  recoverable.  The  plaintiff 
in  that  court  contended  that  the  value  of  two  hundred  and  forty- 
eight  and  a  quarter  acres  of  land  in  Lincoln,  on  the  thirteenth 
of  November,  1802,  the  day  when  conveyances  were  exchanged, 
with  interest  and  costs  of  eviction,  was  the  proper  measure  of 
damages;  or  if  that  was  not  the  proper  measure,  that  the  value 
of  four  hundred  and  ninety-six  and  a  half  acres  in  Bourbon, 
described  in  the  deed  declared  on,  at  the  date  of  the  conyeyance, 
was  the  proper  measure,  including  its  interest  and  costs.  The 
defendant  below,  on  the  contrary,  contended,  that  the  value  of 
the  two  hundred  and  forty-eight  and  a  quarter  acres  in  Lincoln, 
on  the  twenty-fifth  of  April,  1783,  the  day  when  the  bargaio  for 
the  exchange  was  first  made,  with  its  interest  and  costs,  or  the 
value  of  the  four  hundred  and  ninety-six  and  a  half  acres  in 
Bourbon,  on  the  same  day,  with  its  interest  and  costs,  was  the 
proper  criterion. 

The  court  reserved  these  questions,  and  the  jury,  by  consent, 
found  conditional  verdicts,  subject  to  the  opinion  of  the  court 
on  the  proper  measure  of  damages.  The  jury,  accordingly, 
found  for  the  plaintiff  below,  and  assessed  the  value  of  both 
tracts  exchanged,  on   the   twenty-fifth  of  April,   1783,   with 
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intereet,  etc.,  to  be  one  thoasand  and  twenty-seven  dollars  and 
sixty-two  and  a  half  cents;  bat  if  the  two  hundred  and  forty* 
eig^ht  and  a  quarter  acres  in  Lincoln,  on  the  thirteenth  of 
KoTember,  1802,  with  interest,  was  the  proper  measure,  they 
aasesaed  the  damages  to  five  thousand  three  hundred  and  fifty- 
eight  dollars  and  fifty-three  and  a  half  cents.    They  also  as- 
eeeaed  the  value  of  the  four  hundred  and  ninety-six  and  a  half 
acres  in  Bourbon,  on  the  said  last-named  day,  with  its  interest, 
to  be  three  thousand  five  hundred  and  twenty-nine  dollars  and 
twenty-five  cents.     The  court,  after  time  for  deliberation,  gave 
judgment  for  the  smallest  sum,  to  wit:  for  the  value  of  the 
land  given  in  exchange  by  Cummins,  on  the  twenty-fifth  of 
April,  1788.    To  reverse  this  judgment  and  obtain  judgment 
for  one  of  the  other  sums  found  by  the  conditional  verdict, 
Cummins,  the  plaintiff  below,  has  prosecuted  this  writ  of  error. 
His  right  to  a  larger  amount  is  resisted  here,  not  only  on  the 
ground  that  the  measure  of  damages  allowed  is  proper,  if  he  is 
entitled  to  any,  but  also  that  the  record  shows,  by  questions 
raised  in  his  favor  and  ruled  against  him,  that  the  plaintiff  is 
entitled  to  nothing,  or,  at  all  events,  not  so  great  a  recovery  as 
he  has  already  obtained.    It  will,  therefore,  be  proper  for  us  to 
investigate  these  previous  questions;  for  if  the  plaintiff  has 
gotten  a  judgment  for  something  when  he  was  entitled  to  less, 
or  to  nothing,  he  ought  not  to  be  allowed  to  complain;  and  if 
he  is  wronged  by  the  judgment,  and  it  must  for  that  cause  be 
reversed,  it  is  the  settled  rule  of  this  court  to  go  back  to  the 
point  where  the  first  error  occurred  and  there  commence  the 
correction. 

1.  The  first  of  these  preliminary  questions  relied  upon  arises 
out  of  a  plea  of  the  defendant,  which  was  overruled  on  de- 
murrer. This  plea  alleged  that  this  suit  was  founded  and 
brought  on  account  of  a  contract  of  the  testator,  William  Ken- 
nedy, and  that  it  had  been  more  than  five  years  since  he,  the 
defendant,  qualified  as  administrator  with  the  will  annexed 
upon  the  estate  of  said  decedent;  and  that  it  had  been  five 
years  since  the  cause  of  action  accrued  to  the  plaintiff;  and  that 
he,  said  administrator,  before  the  commencement  of  this  suit, 
"  had  distributed  all  the  estate  of  said  decedent,  which  had 
come  to  his  hands,  according  to  law,  and  had  settled  bis  ac- 
counts with  the  proper  court."  The  design  of  this  plea  must 
have  been  to  rely  on  the  fifth  section  of  an  act  passed  February 
9, 1819  (1  Dig.  L.  K.  537),  limiting  the  time  of  bringing  suits 
against  executors  and  administrators.    But  this  act  expressly 
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confines  itself  to  suits  broaght  on  contracts  made  by  the 
tor  or  intestate.    This  contract,  although  it  arose  out  of  an 
executory  contract  made  bj  the  decedent,  yet  is  made  the  eon- 
tract  of  the  administrator  himself  by  his  own  act.  He  executed 
the  conreyanoe  and  personally  and  individually  bound  himself 
in  a  clause  of  warranty,  as  far  as  the  assets  of  his  testator   ex- 
tended.    It  would  then  have  no  force  against  the  distributees 
as  such.    It  is  a  covenant  at  its  creation,  subject  to  no  liniita- 
tion  by  statute;  and  to  give  the  act  in  question  such  a  construe- 
tion  as  to  bear  upon  it,  would  virtuaUy  annul  the  contract  at 
the  administrator  and  change  its  obligations.     Such  contracts 
are  not  within  either  the  letter  or  spirit  of  the  act,  and  the 
court  below  did  right  in  overruling  the  plea.    The  remaining 
questions  which  were  made  in  the  court  below,  contesting  the 
plaintiff's  right  to  a  recovery,   arise  out  of  the  motions   to 
exclude  the  whole  evidence,  or  to  instruct  the  jury  as  in  a  case 
of  a  nonsuit. 

2.  According  to  principles  heretofore  recognized  in  this  oourt, 
a  remote  grantee,  in  the  case  of  eviction,  has  a  right,  by  virtue 
of  the  several  transfers  or  deeds,  to  commence  suit  against  the 
first  warrantor,  his  warranty  being  a  covenant  which  runs  with 
the  land,  and  the  right  of  action  in  case  of  a  breach  is  held  by 
the  remote  grantee.  In  this  situation  stood  Robert  E.  Cum- 
*mins,  the  now  plaintiff.  But  as  the  conveyance  to  him  from 
Charles  Cummins  does  not  contain  a  clause  of  general  warranty 
but  only  a  special  clause,  warranting  against  the  said  Charles 
and  his  heirs,  and  also  recites  a  small  consideration  of  only  five 
hundred  dollars,  it  may  be  contended  that  he  has  no  right  to 
recover,  or  at  all  events,  only  his  purchase-money,  with  its  in- 
terest; and  these  questions  were  involved  in  the  points  made 
for  the  defendant. 

On  the  first  of  these  questions,  to  wit,  the  lack  of  a  clause  of 
general  warranty  between  Charles  and  Robert  E.  Cummins,  it 
does  not  thence  follow  that  on  a  breach  of  the  warranty  at  the 
common  law,  Robert  E.  Cummins,  the  plaintiff,  could  not, 
when  impleaded  for  the  land,  have  vouched  the  first  warrantor, 
or  have  brought  his  writ  of  toarraniia  ckartcs.  The  rule  is  that 
all  persons  named  in  the  deed,  such  as  heirs  and  assigns,  could 
vouch  or  bring  the  writ,  and  in  some  cases  even  where  not 
named;  and  generaUy,  aU  privies  in  estate  had  the  like  remedy. 
The  deed  of  the  defendant  in  this  instance  warranted  the  land 
"  to  him,  his  heirs  and  assigns;"  and  it  was  not  necessary  that 
the  grantee  should  bind  himself  in  a  like  warranty  to  constitute 


April,  1823.3         Omamre  v.  Exksedt.  49 

BobertE.  Onminins  an  asagnee.  The  deed  oontai&B  no  stipu- 
lation against  his  standing  in  that  capacity,  and  passes  the 
estate  as  completely  as  if  a  general  warranty  was  annexed;  and 
therefore  he  may  have  his  action  of  covenant  which  we  have 
adopted  since  vouchers  are  taken  away,  and  have  applied  to 
cases  which  could  be  relieved  by  the  ancient  remedy.  Many 
analogous  cases  to  the  present  are  found  in  the  authorities  re- 
lative to  the  ancient  remedy.  For  instance,  if  the  father  be 
enfeoffed  with  warranty  to  him  and  his  heirs,  and  he  enfeoff  his 
eldest  son  with  warranty,  and  dieth,  the  law  gives  the  son  the 
advantage  of  the  warranty  made  to  his  father,  although  by  the 
act  of  law  the  warranty  between  the  father  and  son  is  extinct. 
Again,  if  a  man  makes  a  feoffment  in  fee,  with  warranty,  to 
him,  his  heirs  and  assigns,  by  deed,  and  the  feoffee  enfeoffeth 
another  by  parol,  the  second  feoffee  shall  vouch  or  have  a  i£M»r- 
raniia  charim^  as  assignee,  although  he  has  no  deed  of  the 
assignment;  because  the  deed,  comprehending  the  warranty, 
doth  extend  to  the  assignee  of  the  land,  and  he  is  a  sufficient 
assignee,  though  he  hath  no  deed:  1  Inst.  384  b.,  386  b.;  Bac. 
A.br.  tit.  Warranty,  letter  N.  This  latter  case  is  more  strong 
than  the  present,  and  fully  justifies  the  right  of  the  present 
plaintiff  as  assignee  of  the  covenant,  to  recover  of  the  defend- 
ant, and  shows  that  he  has  the  right  to  take  advantage  of  the 
first  warranty,  notwithstanding  his  immediate  deed  contains  no 
similar  clause. 

As  to  a  less  consideration  being  expressed  in  his  deed,  less 
need  be  said.  The  parties  must  be  presumed  to  have  known 
the  law,  and  he  gave  the  sum,  risking  the  holding  of  the  land 
and  his  recourse  on  the  defendant,  if  he  failed  to  hold  it.  The 
sum  paid  by  him  does  not  affect  the  extent  of  the  covenant  of 
the  defendant.  He  could  be  bound  for  no  more,  by  any  laxger 
consideration  passing  between  Charles  and  Bobert  E.  Cummins, 
nor  could  his  liability  be  diminished  by  a  less  consideration. 
The  main  question  is,  has  Bobert  E.  Cummins,  the  plaintiff,  a 
right  to  stand  in  the  place  of  Charles,  and  take  advantage  of 
the  covenant?  This  we  have  already  answered  in  the  affirma- 
tive, and  it  follows  that  he  has  the  legal  right  to  make  the 
defendant  responsible  to  the  extent  of  his  undertaking.  The 
next  and  most  material  objection  relied  on,  to  the  recovery  of 
the  plaintiff,  is  that  he  has  shown  no  legal  eviction  of  the  land 
conveyed  to  him,  and  of  course  there  is  no  breach  of  the  cove- 
nant. 

3.  The  eviction,  or  rather  that  which  the  plaintiff  relies  on  as 
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a  Bttbfltitate  for  an  eYiotion,  is  the  following:  The  land  con— 
vejed  to  him,  to  wit,  the  four  hundred  and  ninetj-siz  and  oiao 
half  aorea  in  Bourbon,  was  taken  possession  of  bj  sundjry 
persons,  against  whom,  relying  upon  his  title,  he  brought  ckza 
ejectment  in  the  Bourbon  circuit  court.    These  settlers  set  up 
against  him  and  proved  a  grant  for  the  whole  land,  elder  in 
date  than  that  of  William  Kennedy,  conveyed  by  the  defend* 
ant  and  Beall,  as  lus  representatives,  and  thereby  defeated  hi3 
zecovexy.    This  record  of  the  Bourbon  circuit  court  he  has  se^ 
out  in  his  declaration,  and  alleged  a  paramount  and  elder  title 
as  the  cause  of  his  defeat;  and  he  exhibited  that  record  in  evi- 
dence, and  proved  the  actual  existence  of  that  elder  title  on 
the  ground,  on  this  trial,  and  relies  on  it  as  equivalent  to  an 
eviction  by  title  paramount;  and  the  question  is,  can  this  war- 
rant his  recovery  ?  In  solving  this  question  we  cannot  expect 
much  light  from  ancient  authorities.     According  to  them,  ha 
who  was  impleaded  must  vouch  his  warrantor,  and  at  the  dose 
of  the  transaction,  if  he  lost,  recover  other  lands  of  equal  value 
against  his  warrantor,  or  lose  his  recourse.    According  to  our 
rules,  if  he  has  possession,  and  another  brings  his  action  and 
evicts  him,  he  sues  on  his  covenant;  and  on  proving  that  he 
gave  notice  of  the  action  of  eviction  against  him  to  his  war- 
rantor, so  as  to  enable  him  to  defend  it,  or  that  the  recovery 
was  had  against  him  by  title  paramount,  so  that  neither  he  nor 
his  warrantor  could  have  defended  successfully,  this  prima 
facie  sustains  the  breach  of  the  covenant,  and  entitles  him  to 
recover;  and  more  has  not  been  required,  where  the  warrantee 
has  stood  as  a  defendant  or  tenant  in  the  action  of  eviction. 

It  is  difficult  to  assign  any  good  reason  why  the  same  proof 
should  not  maintain  the  breach,  where  he  had  the  attitude  of  a 
plaintiff  or  demandant.  In  the  first  case,  he  has  entered  and 
is  ousted  by  title  paramount;  in  the  latter,  he  is  prevented 
from  entering  and  enjoying  by  a  title  of  the  same  character. 
In  one  case,  that  title  may  drive  him  from  the  land,  so  soon  as 
he  is  on  it;  in  the  other,  he  is  precluded  from  the  least  enjoy- 
ment or  even  entering  there.  The  effect  is  the  same,  or  worse, 
in  the  latter  case  than  the  former,  and  is  produced  by  the  same 
cause.  Whether  the  settlers  on  this  land  were  there  before  the 
date  of  either  of  the  deeds,  does  not  appear  in  the  cause;  but 
if  they  were  there,  and  the  land  was  held  adversely  to  Ken- 
nedy's representatives,  it  was,  according  to  the  statutes  of  this 
country,  as  expounded  by  the  supreme  court  of  the  United 
Btates  and  this  court,  the  subject  of  sale  and  conveyance;  and 
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ma  in  that  situation  it  could  be  conreyed  and  waxranted,  the 
'waxzantors  ought  to  be  subject  to  the  same  xemedj,  on  proof 
of  iheir  title  being  defeated  bj  a  paramount  title,  as  they  would 
be  in  ease  of  the  paramount  title  CTioting  their  grantees;  other- 
iriae  convejtJiceB  of  land  with  warranty,  held  by  an  adverse 
poeseasion  under  an  adverse  claim,  could  never  be  broken. 
The  law  would  allow  such  conveyances  and  admit  the  validity 
of  the  contract,  and  yet  be  ignorant  of  any  remedy  to  enforce 
it,  because  the  grantee  could  never  enter.  Such  an  absurdily 
oaglit  not  to  be  permitted. 

We  are  aware  that  the  supreme  court  of  New  York  has  de- 
cided that  a  legal  eviction  is  necessary  to  support  a  breach  of 
warranty:  See  OreenbyY,  WUcocka^  2  Johns.  1  [3  Am.  Dec.  879]; 
FoUiard  v.  WaUace,  2  Id.  395;  KerU  v.  Welch,  7  Id.  258  [5  Am. 
Dec.  266];  Sedgwick  v.  HaUenback,  7  Id.  875.  This  doctrine 
we  are  not  disposed  to  contest;  and  it  ought,  perhaps,  to  apply 
to  all  cases  where  the  possession  was  actually  delivered  with 
the  deed.  But  that  court  has  never  decided  that  a  defeat  in 
pursuing  the  possession  by  legal  process,  where  the  parties  are 
reversed,  would  not  be  an  equivalent.  If,  however,  such  should 
be  the  decision  in  a  country  where  conveyances  of  land  held  by 
an  adverse  possession  are  void,  the  rule  ought  to  be  different  in 
this  countiy,  where  such  conveyances  are  permissible  and  valid. 
We,  therefore,  conceive  that  the  plaintiff  in  this  case  has  shown 
a  right  to  recover,  to  an  amount  equal  to  his  judgment,  and  that 
his  right  to  enlarge  it  is  not  impaired  by  the  objections  of  the 
defendant  made  against  it.  The  inquiry  then  remains,  whether 
the  court  adopted  the  proper  criterion  in  rendering  the  judg- 
ment on  the  conditional  verdict  ? 

4.  The  general  rule,  settled  by  a  current  of  authorities  is, 
that  as  the  conveyance  completes  the  sale,  the  value  of  the  land 
conveyed,  at  the  date  of  the  conveyance;  with  interest  and  costs, 
forms  the  criterion  of  damages;  and,  also,  that  the  price  stipu- 
lated is  the  best  evidence  of  that  value.  And  where  the  parties 
have  shown  that  price  in  the  conveyance,  it  would,  perhaps,  be 
going  too  far  to  say  that  they  ought  to  be  concluded  by  it. 
Hence,  if  the  consideration  was  paid  long  before  the  date  of  the 
deed,  still,  if  it  is  expressed,  it  would  fix  the  criterion,  though 
the  land  when  conveyed,  had  greatly  risen  in  value.  In  this 
case,  however,  the  parties  have  shown  what  constituted  the  con- 
fdderation;  but  still  its  then  value  is  uncertain,  because  it  con- 
sisted in  land,  the  price  of  which  was  not  fixed.  It  is  not 
necessary  now  to  say  that  in  every  case,  parties,  where  the  deed 
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did  not  fix  the  price,  should  be  confined  to  its  date,  and  could 
in  no  case  travel  back  and  show  that  the  consideration  luul 
passed  long  before,  and  of  coarse  was  of  lees  yalue;  for  in  Uiis 
case  there  are  ciroomstanoes  which  show  that  the  warranty 
oaght  to  be  measured  by  the  general  role,  notwithstanding  the 
contract  was  made  in  1783,  with  the  testator  of  the  defendaot. 
The  contract  is  modified,  and  does  not  contain  as  much,  when 
completed  by  conveyance,  as  it  did  in  1783;  and  the  parties  hawe 
not  only  included  the  land  in  Lincoln,  but  also  expressed  one 
dollar  as  additional  consideration.    This  may  be  supposed  to 
be,  and  in  fact  may  be,  merely  nominal;  but  in  all  controversies 
between  the  same  parties,  it  must  be  treated  as  real.    Hence, 
such  a  consideration  alone  will  support  a  deed;  but  if  it  can  be 
impeached,  and  shown  to  be  fictitious,  the  deed  would  fall, 
without  a  consideration  to  support  it.    We  then  see  nothing  to 
distinguish  this  case  from  the  case  of  Marshall' a  heirs  v.  McCcn^ 
ntU's  heirs,  decided  at  the  spring  term,  1822,  which  we  conceive 
to  be  so  analogous  as  to  govern  this.    Still,  however,  the  question 
recurs,  which  of  the  tracts  at  the  date  of  the  conveyances,  ought 
to  be  taken?    That  in  liincoln,  or  the  one  in  Bourbon?    No 
doubt  the  parties,  at  the  date,  rated  the  two  at  an  equal  value; 
and  if  that  value  was  known,  we  should  not  hesitate  to  adopt  it. 
But  that  is  unknown,  and  all  we  have  now  is,  the  assessment  of 
each  tract  by  a  jury,  founded  on  the  memory  and  opinion  of 
witnesses,  as  to  the  value  of  the  respective  tracts  at  that  day; 
and  this  has  determined  the  tract  in  Lincoln  to  be  then  most 
valuable.    The  value  of  the  thing  conveyed  by  the  deed  of  war- 
ranty which  is  broken,  is,  however,  still  the  proper  measure. 
Hence,  the  tract  in  Bourbon  must  be  taken.    And  the  assess- 
ment of  the  tract  in  Bourbon,  by  a  jury  now,  without  regard  to 
what  the  parties  then  estimated  it,  cannot  aid  in  fixing  the 
value  of  the  tract  in  Bourbon.    It  may  prove  that  the  parties 
then  estimated  the  tract  in  Lincoln  too  low,  or  that  in  Bourbon 
too  high;  but  that  will  give  no  additional  claim  to  the  plaintiff. 
He  must  be  satisfied  with  the  value  of  what  he  lost. 

The  only  pretext  for  taking  the  value  of  the  Lincoln  tract 
must  be  f^orded  by  applying  the  doctrines  regulating  an  ex- 
change, technicaUy  so  called,  in  which  the  party  evicted  gains 
or  recovers  the  tract  which  he  gave  in  exchange  to  remunerate 
him.  The  parties  in  this  case,  however,  by  their  own  convey- 
ances, have  converted  this  transaction  into  a  case  of  bargain 
and  sale;  and  of  course  the  warranty  must  have  the  same  mean- 
ing and  effect  as  such  warranties  in  other  cases.    The  court 
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beloWy  then,  erred  in  taking  the  yalae  in  1783,  and  ought  to 
haTe  rendered  the  judgment  for  the  sum  of  three  thousand  five 
hundred  and  twenty-nine  dollars  and  twenty-five  cents,  the 
Talue  of  the  tract  in  Bourbon,  on  the  thirteenth  of  November, 
1802,  ivhen  the  conveyance  was  actually  made. 

The  judgment  must,  therefore,  be  reversed,  with  oosts^  and 
directioDs  given  them  to  enter  judgment  according  to  this 
opinion. 

TlHiBArH  ow  CovxNABT  ov  Wabaaitit.— "The  true  rule  dedacible  from 

the  recent  casee  it  that  the  ooTenant  is  broken  whenever  there  has  been  an 

tnTolnntary  lose  of  posaeasion  by  reaaon  of  the  hoatile  aaaertion  of  an  irra- 

natible  paramount  title.    Nor  ia  it  neceaaaiy  that  the  paramount  title  ahoald 

have  been  eatabliihed  by  judgment  before  the  covenantee  will  be  authorized 

io  surrender  the  poeaeaaion.    It  ia  enough  that  the  true  owner  aaaerta  hia 

title  and  demanda  the  poaaeaaion.     If  it  ia  hia  right  to  have  poeaoaaion,  it 

certainly  ia  the  duty  of  the  covenantee  to  aurrender  it  to  him.    The  covenant 

ia  for  quiet  poaaeaaion,  and  againat  a  rightful  eviction.     To  oonatitnte  a 

breach  of  thia  covenant,  it  cannot  be  required  that  the  covenantee  ahould 

mAinfafciTi  a  wrongful  poaaeaaion,  and  aubject  himaelf  to  be  treated  aa  a  trea- 

pasaer.    The  object  of  a  auit  by  the  true  owner  would  be  to  compel  the 

covenantee  to  do  that  which  he  ought  to  have  done  without  auit.    It  could 

not  have  been  contemplated  by  the  partiea  to  the  covenant  that  the  cov* 

imM^f»ft  ahould  refnae  to  do  what  the  law  enjoina  upon  him  aa  a  duty.    Nor 

can  we  perceive  how  the  covenantor  would  be  benefited  by  an  eviction  under 

a  judgment.    It  waa  never  considered  necessary  that  the  covenantor  should 

have  notice  of  the  pendency  of  the  suit.    The  judgment  might  be  obtained 

without  any  real  trial  of  the  merita  of  the  title;  and  beddea,  in  the  action 

upon  the  covenant  it  ia  incumbent  upon  the  plaintiff  to  eatabliah  that  the 

title  to  which  he  haa  submitted  is  a  paramount  title. 

"Although  there  muat  be  an  eviction,  itia  not  neceasary  that  there  ahould 
be  an  actual  dispoaaeaaion  of  the  grantee.  If  the  paramount  title  ia  ao  aa* 
aerted  that  he  muat  yield  to  it»  or  go  out,  the  covenantee  may  purohaae  or 
leaae  of  the  true  owner,  and  tlua  wiU  be  conaidered  a  auffioient  eviction  to 
conatitate  a  breach.  He  then  no  longer  daima  under  his  former  title.  So 
far  aa  that  title  in  concerned,  he  haa  been  evicted,  and  is  in  under  the  para- 
mount title:  Sugden  on  Vendora,  745  and  note;  Loomu  v.  Bedell,  11  K.  H. 
74;  HamOUm  v.  CkMe,  4  Maaa.  349  [3  Am.  Dec.  222];  Turner  v.  Ooodrieh,  28 
Vt.  709;  Sprague  v.  Bciker,  17  Maaa.  586;  Bawle  on  Covenanta,  278  et  seg., 
and  caaea  cited;  ^oonon  v.  Lee,  2  Black,  507;  Funk  v.  Creaweil,  6  Clark, 
Iowa,  86;  Brady  v.  Spwrck,  27  I1L478;  Stewart  v.  Drake,  4  Halat.  139^275." 
Per  Judge  Temple,  delivering  the  opinion  of  the  court  in  McOary  v.  Haet* 
iags^  39  CaL  360. 

liie  courta  of  a  majority  of  the  atatea  dedde  in  harmony  with  this  opin- 
ion, that  an  actual  dispoaaeasion  ia  not  neoeaaary  to  constitute  a  breach  of  the 
covenant  of  warranty;  that  an  eviction  is  complete  when  a  constructive  dis- 
poaaeaaion haa  taken  place.  That  ia  where,  by  reaaon  of  the  asserting  of  a 
paramount,  outstanding  title,  the  covenantee,  in  order  to  retain  possession, 
is  obliged  to  recognise  such  title  and  to  buy  it  in:  Kenney  v.  Norton,  10 
Ueisk.  384;  Kansas  etc  B.  B,  v.  Dunmeyer,  19  Kan.  539;  Fumaa  v.  Durgm, 
110  Mass.  509;  KeUog  v.  PlaU,  33  N.  J.  L.  (4  Vroom)  328,  where  the  cases 


54  Johnston  v.  Dukoan.  p^eDtacky, 


mn  extenaively  reviewed.    And  itbMbeen  held  thai  a  aale  under  aa 
tton  npoQ  en  attachment  levied  prior  to  the  oonveyance^  ia  equivalent  tt» 
an  eviction,  and  entitlea  the  grantee  to  an  action  on  hia  covenant^  althova^^ 
he  hecame  himself  the  poichaaer  at  the  aale,  and  remaina  in  poeaoaaioa   ligf 
virtae  of  the  title  acquired  by  each  porchaae:  Whttne^  v.  />tN«iiia«»  6  Cosli. 
124;  Brawn  v.  Diekkuan,  12  Pa.  St  872;  Bawle  on  Covenanta,  281. 

Notwithataading  the  general  oorrent  of  the  aathoritiea,  in  a  few  inataifcow 
the  doctrine  of  conetmotive  diapoaaeaaion  ia  not  adopted.    In  Dyer  ▼.  Bm'U 
ion,  63  Miaa.  270,  the  law  of  Miaaiaaippi  ia  atated  to  be,  that  in  order  to 
tain  an  action  on  the  covenant  of  general  warranty,  there  mnat  be  ettiier 
actoal  eviction  by  judicial  proceas,  or  a  aurrender  of  poaaeation  to  a  valid. 
aubaiating  paramount  l^gal  title,  aaaerted  againat  the  covenantee,  or  ihm^ 
there  muat  be  a  holding  of  the  grantee  out  of  poaaeation  by  auch  titla^  ao  tkavft 
he  could  not  enter.    And  reference  ia  made  to  DamU  v.  Htaik^  11  S.  4  Ifi. 
206,  218;  WUty  v.  Bightower,  12  Id.  478^  481;  Bumu  v.  inOiiiJOfs  31  Miml 
637.    The  court  place  their  deciaion  in  Dyer  v.  BriUon  on  the  ground  of 
earlier  oaaea  aimilarly  adjudged,  but  remark  that  were  the  question  ree  «»-> 
tegra  with  them,  they  ahould  adopt  the  rnascming  and  conduaiona  of  thnt 
line  of  decinona  whidi  have  admitted  oonatruotive  or  equitable  evictiona  as 
of  equal  import  with  an  actual  ouster,  in  certain  cutmmatancea.    Apparently 
laying  down  the  aame  principle  aa  Dyer  v.  BriUon  ia  Jonee  v.   Warner,  81 
I1L346. 

Tme  Bulb  or  DAMAon  for  a  breach  of  the  covenant  of  warranty  is  to 
allow  the  oonaideration  paid  and  interest^  together  with  the  oosta  expended 
in  the  defense  of  the  grantee'a  title:  Hor^ord  v.  Wright,  1  Am.  Dea  8^  and 
note.  The  value  of  the  improvementa  cannot  be  recovered  in  an  action  for 
the  breach  of  the  covenant:  SiaUe  v.  VanEydt,  2  Id.  254.  Thia  rule,  regard- 
ing improvementa  can  aeldom  work  aubstantial  justice  between  the  partiea^ 
and  seems  to  be  founded  in  expediency  rather  than  in  abstract  justioeL  It 
ia,  however,  very  generally  recognised:  Sedgwick  on  Damages^  sea  I661. 


Johnston  t;.  Duncan. 

[8  Lbxbll,  268.] 

EbaomoB  ds  son  to&t,  is  one  who  takes  possession  of  the  goods  of  a  da« 
cedent  without  color  of  title;  otherwise  if  there  is  color  of  titla 

AmsAL  from  the  oirouit  oooit.    The  opimon  stateg  the  oaae. 

Monroe,  for  the  af)pellant. 

Brechenridge,  conira. 

By  CouBT.  This  waa  an  action  of  debt,  brought  in  the  dr- 
onit  court  by  Donoan,  to  reooTer  the  amount  of  an  obligation 
given  to  him  by  Beuben  Johnston,  deceased.  The  action  was 
brought  against  Thomas  Johnston,  as  executor  of  the  estate  of 
Beuben  Johnston,  deceased,  and  the  dechuration  pursues  the 
writ  in  that  respect.  Johnston  appeared  and  filed  a  plea,  deny* 
ing  that  he  was  executor  of  the  decedent,  Beuben  Johnston. 


April,  1823.]  Johnston  t;.  Dungan.  55 

To  thifl  plea  Duncan  replied,  although  inartifidally,  in  Bub- 
aianee  trayerging  the  truth  of  the  plea.  The  issue  was  tried, 
and  a  verdict  found  for  Duncan;  and  after  the  motion  of  John- 
ston for  a  new  trial  was  OTerruled,  judgment  was  rendered  in 
oonformitj  to  the  verdict  against  Johnston. 

The  assignment  of  errors  questions  the  correctness  of  de- 
cisions given  by  the  court  in  the  progress  of  the  trial,  as  well 
as  that  given  in  refusing  to  award  a  new  trial.  It  was  proved 
that  Thomas  Johnston,  senior,  the  father  of  both  Beuben  John- 
ston, deceased,  and  Thomas  Johnston,  the  defendant  in  the 
court  below,  was  the  rightful  owner  of  a  negro  boy;  and  whilst 
the  boy  was  but  a  few  years  old  he  gave  him  to  his  son,  Beuben, 
in  his  life-time;  that  Beuben  received  from  his  father  the  pos- 
aeesion  of  the  negro  boy,  and  exercised  ownership  over  him  for 
seTeral  years  previous  to  his  death;  that  some  time  previous  to 
the  death  of  Beuben  he  and  his  father  went  to  live  with  the 
defendant,  Thomas,  and  that  both  of  them,  together  with  the 
negro  boy,  continued  with  the  defendant  from  that  time  to  the 
death  of  Beuben;  and  that  immediately  upon  Beuben's  de- 
eease,  the  defendant  took  possession  of  the  negro  to  his  own 
use,  and  still  holds  him  in  his  possession.  It  was  also  proved 
by  the  introduction  of  a  bill  of  sale  from  the  father  to  the  d^ 
fendant,  that  after  the  death  of  Beuben,  the  father,  in  consid- 
eration of  six  hundred  dollars,  sold  and  delivered  the  posses- 
sion of  the  boy  to  the  defendant,  covenanting  in  the  bill  of  sale 
that  he  had  good  right  to  sell  and  convey  the  negro  boy.  There 
was  no  evidence  of  any  will  having  been  made  by  Beuben  John- 
ston, or  of  any  administration  having  been  granted  by  the  com- 
petent authority  on  his  estate,  fdnce  his  decease.  It  was  upon 
the  preceding  evidence,  in  substance  given  to  the  jury,  that 
Duncan,  the  plaintiff  in  the  court  below,  rested  his  case;  and 
the  main  question  attempted  to  be  made  in  the  progress  of  the 
trial,  and  on  the  application  for  a  new  trial,  and  which  it  now 
becomes  necessary  for  this  court  to  decide,  is  as  to  the  com- 
petency of  the  evidence  to  charge  the  defendant,  as  executor  of 
his  own  wrong,  with  the  payment  of  the  plaintiff  Duncan's 
demand. 

It  is  proper  to  premise  that  there  exists  a  degree  of  obscurify 
in  the  evidence,  whether  the  negro  was  taken  into  possession 
of  the  defendant  to  his  own  use  before  or  after  the  bill  of  sale 
was  given  by  the  father.  From  the  statement  made  in  the  bill 
of  exceptions,  however,  the  evidence  is  of  a  character  from 
which  the  jury  might  infer  the  possession  to  have  been  taken 
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before  the  father  gave  the  bill  of  sale;  and  we  shaU,  in  oonmd- 
ering  the  qneetion  of  law,  assume  the  fact  to  be  so.  Thus  oon* 
Bidering  the  fact,  we  can  have  no  hesitation  in  pronouncing  tlie 
defendant  to  be  chargeable  as  an  executor  de  son  tort;  for  by 
taking  the  possession  of  the  negro  to  his  own  use,  without  color 
of  title,  the  defendant  took  upon  himself  to  do  that  which  v 
proper  to  be  done  by  an  executor  or  administrator  only;  and 
the  law  is  well  settled  that  to  do  such  acts  as  belong  to  the 
office  of  an  executor  or  administrator,  without  any  authoritu' 
from  the  deceased  or  the  tribunal  authorized  to  grant  adminia- 
tration,  constitutes  the  perpetrator  of  the  acts  of  an  executor 
of  his  own  wrong. 

We  should  not  have  entertained  the  opinion  that  the  defend* 
ant  was  chargeable  if  the  possession  of  the  boy  had  nerer  been 
taken  by  the  defendant  until  he  received  the  bill  of  sale  fronci 
the  father;  for  that  bill  of  sale  conferred  color  of  title  on  the 
defendant,  and  it  is  said  to  take  any  of  the  goods  of  the  de- 
ceased into  possession  under  color  of  title,  is  not  such  an 
intermeddling  with  the  estate  as  constitutes  an  executor  of  his 
own  wrong.  Nor  will  the  receiving  of  goods  under  a  purchase 
or  gift  from  another  who  has  taken  the  goods  of  the  deceased, 
make  the  receiver  chargeable  as  an  executor  of  his  own  wrong, 
though  the  person  taking  and  from  whom  received,  will  be 
chargeable  in  that  character:  See  Shep.  Touch.  488. 

The  judgment  must  be  affirmed  with  costs  and  damages. 


Thomas  v.  White. 

[8  LnTsUf  177.] 

Thb  AmmnsxRATOB's  AssKirr  to  a  suit  at  law,  by  the  heir,  for  the  reoovny 
of  a  slave,  ii  neoeoeary.  Where  the  aasent  ia  not  giveo,  the  heir  may 
bring  a  anit  in  chanoery  against  the  holder  of  the  slave  and  the  adminis- 
trator. 

TucB  ix>B8  NOT  BuK  against  a  cestui  que  truat  either  at  law  or  in  eqnity. 

Division  or  State.— Lxttsbs  or  Administration  Grantxd  by  Virginia 
prior  to  the  separation  of  Kentucky,  will  entitle  the  administrator  to 
maintain  an  action  in  the  latter  state  as  thoagh  no  separation  had  taken 
place;  it  is  a  right  secured  by  the  constitution. 

Tucs  Begins  to  Ritn  when  the  right  of  action  accrues,  not  when  a  person^ 
ignorant  of  his  rights,  comes  to  a  knowledge  of  them. 

The  Exception  in  Chakceby  is  where  the  rights  are  purely  equitable. 

Administbatob  13  not  Liable  tor  Keolectino  to  Sub  unless  he  acted 
with  bad  faith,  or  was  guilty  of  willful  default  or  gross  negligence. 
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ArauL  from  the  oiieoit  court.    The  opinion  states  the  ease. 
Ber^amin^  Mardin  and  Denny,  for  the  appeUant. 
Sharpf  Attomey'-general,  and  LiUeU,  contra. 

By  OouBT.  Cteorge  Thomas  filed  this  fail},  alleging  that  his 
grandfather,  Daniel  White,  had  made  his  will  in  Virginia,  and 
devised  to  his  son,  William  White,  the  only  child  then  liying 
of  his  slave  Betty,  and  the  next  child  that  should  be  faom,  to 
hia  mother,  Mary  White,  the  slave  being  then  pregnant,  and 
that  she  had  a  child  shortly  afterwards,  which  was  called 
Nursey;  that  said  Mary  White  intermarried  with  William 
Thomas,  and  that  when  they  went  to  housekeeping,  they  took 
with  them  said  slave  Nursey,  and  were  in  possession  of  her  for 
some  time;  that  William  Thomas,  his  father,  died,  leaving  the 
complainant  hia  only  issue,  and  after  his  death  his  mother  re- 
turned to  live  with  her  mother,  and  the  slave  along  with  her, 
both  still  residing  together,  until  they  removed  to  Kentucky; 
that  William  White,  a  brother  of  his  mother,  administered  on 
the  estate  of  said  William  Thomas,  there  being  considerable 
personal  estate;  but  never  took  any  notice  of  the  slave  Nursey, 
as  belonging  to  the  estate,  and  that  she  continued  with  his 
mother  until  she  married  Nathaniel  Floyd,  who  had  still  held 
Nursey,  ^ho  has  now  had  numerous  children,  some  of  which 
Floyd  has  sold  **  to  persons  acquainted  with  the  claim."  By 
the  original  and  amended  bills,  he  makes  Floyd  and  his  wife, 
William  White,  administrator  of  his  father,  and  the  purchasers 
of  the  different  children  of  Nursey,  defendants;  and  prays  a 
settlement  of  the  personal  estate  with  the  administrator,  and  a 
recovery  of  Nursey  and  her  children,  with  an  account  of  her 
hire. 

The  administrator  answered,  setting  forth  the  personal  estate 
as  shown  by  the  inventory  and  sale;  and  alleges  that  the  com- 
plainant lived  with  Floyd,  and  was  kept  by  him,  and  that  Floyd 
has  the  personal  estate  in  his  hands,  or  some  of  it;  that  after 
the  complainant  came  of  age,  he,  the  administrator,  at  the 
pressing  solicitations  of  the  complainant  and  Floyd,  acted  as  an 
arbitrator  between  them,  and  settled  the  accounts  of  the  estate, 
and  made  an  award,  to  which  the  complainant  agreed  in  writ- 
ing, and  the  estate  was  settled  accordingly.  Floyd  in  bis  an- 
swer denies  the  right  of  the  complainant's  father  to,  or  that  he 
ever  had  possession  of,  Nursey,  and  contends  that  she  was 
since  given  to  his  wife,  the  mother  of  the  complainant.  He 
insists  that  a  court  of  equity  will  not  take  jurisdiction  of  the 
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case;  and  relies  on  the  award  set  np  b^  the  JBkdministrator'ajEi&d 
the  statate  of  limitations.  The  court  below  dismiased  the  bill 
as  to  all  the  defendants,  and  the  propriety  of  that  deeree  is  tiio 
qnestion  now  presented  for  oar  decision. 

We  have  no  doobt  that  as  to  the  administrator,  so  far  as  the  l>ill 
attempted  to  charge  him  with  the  personal  estate,  it  was  prox>- 
erlj  dismissed.    After  the  complainant  came  of  age,  it  appoa  ■  n 
that  the  defendant,  Floyd,  his  step-father,  claimed  a  part  of  the 
personal  estate,  being  entitled  thereto  in  right  of  his  wife,  and 
another  share  for  the  maintenance  and  education  of  the  com- 
plainant; and  these  matters  the  parties  agreed  to  leave  to  the 
administrator,   who,  by  a  written  award,   decided    that  tlie 
balance  of  the  personal  estate  should  go  to  Floyd,  for  school* 
ing  and  raising  the  complainant;  and  that  he,  the  complainant, 
should  have  no  right  thereto;  and  that  the  slaves,  omitting  en- 
tirely the  family  now  in  contest,  should  go  to  the  complainant, 
except  one  old  negro  woman  which  was  assigned  to  Floyd  for- 
ever, in  settlement  of  his  claim,  and  Floyd  was  also  to  receive 
twenty  dollars  more;  and  **  that  henceforward  all  matters  of 
dispute  relative  to,  or  in  any  manner  of,  about  or  concerning^ 
the  said  estate,  between  the  said  complainant  and  Floyd,  and 
their  heirs,  executors,  administrators,  and  assigns,  to  cease  and 
determine;   and  all  claim  of  every  sort,  description)^  or  kind 
whatsoever,  of  either  on  the  other,  either  in  law  or  chancery, 
relative  to  the  said  estate,  when  the  award  should  be  agreed  to 
and  signed  by  both  parties,  should  be  forever  barred."    After- 
wards both  the  complainant  and  Floyd  signed  and  sealed  the 
following  agreement,  at  the  close  of  the  award:   '*  Having  con- 
sidered the  foregoing  award,  acknowledge  that  we  are  there- 
with   satisfied,  perfectly  and    well    satisfied;   wherefore,  we 
hereby  agree  to,  and  admit  the  same  to  be  binding  on  us,  our 
heirs,  executors  and  administrators/' 

After  such  an  award  and  ratification  thereof,  there  can  be  no 
doubt  that  the  right  of  Floyd  to  the  balance  of  the  personal 
estate,  with  whom  the  administrator  accordingly  settled  it,  was 
complete,  unless  the  transaction  could  be  impeached  by 
mistake  or  fraud,  which  is  not  attempted.  It  is  true  Floyd  or 
the  administrator  had  not  the  right  of  expending  the  principal 
of  that  estate  for  the  maintenance  and  education  of  the  com- 
plainant; but  as  the  balance  was  small  it  could  not  be  more 
than  an  adequate  compensation,  which  the  complainant,  then  of 
mature  age,  had  a  right  to  give,  and  which  he  did  give  by 
ratifying  the  award.    On  this  claim,  then,  he  is  entitled  to  no 
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relief.  Bnt  ttie  daim  io  Noisdy  and  her  family  rests  upon  differ- 
ent grounds.     It  is  true  this  award  is  relied  on  as  a  bar  to  the 
claim  for  her;  but  however  broad  the  expression  used  both  in 
the  award  and  the  agreement  may  be,  it  is  evident  it  cannot 
include  these  slaves.    The  estate  settled  and  recited  is  the  per- 
sonal estate  in  the  hands  of  the  administrator,  and  an  entirely 
different  family  of  slaves  specially  named  in  the  award.    The 
matters  of  dispute  which  were  to  cease  were  ''  concerning  said 
estate;"  and  Ihe  claims  which  were  to  be  "  forever  barred"  in 
law  and  equity,  were  those  "relative  to  said  estate;"  that  is 
the  estate  then  settled  by  the  arbitrator  and  recited  in  his 
award,  whioh  was  distinct  from  that  now  claimed.  Add  to  this, 
that  the  administrator  never  did  take  Nursey  and  her  family 
into  his  possession  as  administrator,  or  treat  her  as  belonging 
to  the  estate,  and  he  proves  in  his  deposition  taken  in  the 
cause,  that  Nursey  and  family  were  not  within  the  terms  of  the 
submission,  nor  was  the  claim  to  them  at  all  brought  into  that 
controversy  which  the  award  decided.    We,  therefore,  conceive 
that  neither  the  award  nor  ratification  determines  anything 
with  regard  to  her  title,  and  that  the  bar  so  strongly  relied  on, 
arising  from  that  transaction,  cannot  prevail. 

1.  Nor  can  we  sustain  the  objection  taken  to  jurisdiction  of  a 
court  of  equity  over  this  controversy.  The  heir  cannot  support 
an  action  at  law  to  recover  a  slave  or  personal  chattel  belonging 
to  his  ancestor,  without  the  assent  of  the  executor  or  adminis- 
trator: Woodioard'a  heira  v.  Threlheld,  1  Marsh.  10.  But  if  the 
administrator  will  not  sue,  it  does  not  follow  that  the  heir  must 
lose  the  chattel,  if  his  title  is  good,  and  that  a  court. of  equity, 
as  there  is  no  remedy  at  law,  will  not  interpose  and  give  the 
appropriate  redress.  In  this  case  the  administrator  would  not 
assent  for  he  never  treated  the  slaves  as  part  of  the  estate,  nor 
would  he  claim  them  as  such.  Of  course,  the  complainant 
could  not  recover  at  law;  and  for  this  reason,  his  application  to 
enforce  his  claim,  to  a  court  of  chanceiy,  was  proper,  wherein 
he  has  made  the  administrator  and  holder  of  the  estate  both 
parties;  so  that  if  he  manifested  title,  the  court  could  supply 
that  assent,  which  the  administrator  never  would  give,  and  de- 
cree to  him  the  slaves  at  once.  The  question,  then,  must  rest 
on  other  points  of  defense  which  we  must  investigate.  We 
have,  no  doubt,  from  the  evidence,  that  Nursey,  the  mother  of 
the  other  slaves,  was  the  second  child  of  Betty,  contemplated 
by  the  devisee  in  the  will  of  Daniel  White,  grandfather  of  the 
complainant  and,  and  if  his  father  ever  acquired  title  to  the 
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BlaY6|  he  iLust  recoYer,  unless  he  is  barred.    The  will  of  Daniel 
White,  touching  the  disposition  of  the  slares  in  oontroYerey, 
reads  thns:   '^  MoreoYer,  mj  will  and  desire  is,  for  my  well  l>o- 
loYed  wife  to  haYe  the  nse  of  negro  woman  Bett,  while  slxo 
raises  three  children  fit  to  be  raised  without  the  breast;  thei& 
the  said  negro  Bett  to  retom  to  my  son,  Daniel  White,  and  liis 
heirs.    Item,  I  giYe  and  bequeath  to  my  son  William  White » 
one  of  the  children  before  mentioned  is  now  bom,  named  Dina; 
and  if  he  Uyos  to  haYe  an  heir,  if  not,  to  be  sold  and  equally 
divided  between  his  sister,  Mary  White,  and  brother,  Geox^o 
White,  which  I  had  by  my  last  wife.    Item,  I  give  and  beqaeatli 
to  my  daughter,  Mary  White  (now  Mrs.  Floyd),  before  men- 
tioned, the  next  child  my  negro  Bett  raises;  to  be  divided  in 
the  same  manner  as  the  before  mentioned,  if  she  dies  without 
heir.    Item,  I  giYe  and  bequeath  to  my  son  George  White,  the 
third  child  the  said  negro  woman  raises,  to  be  divided  amon^ 
the  survivor  or  survivors.    Also  my  desire  is,  that  my  beloYed 
wife  shall  keep  the  said  three  negroes,  until  the  survivors  or 
surviYor  comes  to  the  age  of  twenty*one  years." 

2.  So  far  as  we  are  able  to  ascertain  the  meaning  of  this  vnll, 
the  testator  designed  that  these  three  slaves  should  pass,  one  to 
each  of  his  respective  children,  William,  George,  and  Maxy; 
and  that  by  the  word  **  heir,"  he  must  have  meant  lineal  de- 
scendants or  children,  and  not  collateral  heirs;  for  such  collat- 
erals appear,  both  from  the  will  and  other  CYidence  to  be 
numerous,  he  having  had  two  wives;  so  that  there  was  no 
probability  of  a  lack  of  heirs  of  that  character.  He  must,  also, 
haYe  intended  that  if  one  or  two  of  these,  his  children,  should 
die  without  children,  the  survivors  or  surviYor  should  hold  the 
slaves.  The  custody  of  these  slaves  was,  however,  granted  to 
his  wife,  until  these  three  legatees  should  each  of  them  arriYe 
at  the  age  of  twenty-one  years.  It  is  somewhat  doubtful 
whether  Maxy,  first  the  wife  of  Thomas,  and  now  the  wife  of 
Floyd,  at  her  first  marriage,  had  arrived  to  the  age  of  twenty- 
one  years;  but  assuming  the  fact  to  be  that  she  reaUy  had 
arrived  to  that  age  and  that  Thomas,  father  of  the  appellant, 
did,  during  the  existence  of  the  marriage  relation,  get  into  his 
possession  the  slave  Nursey,  in  which  case  she  became  abso- 
lutely his,  and  that  on  his  death  the  slave  remained  with  the 
widow,  the  question  presents  itself,  what  will  be  the  effect  of 
the  statute  of  limitations  on  the  claim  of  the  appellant? 

The  administrator  administered  in  Virginia  before  the  separa- 
tion of  this  state  from  that.    About  two  years  afterwards,  the 
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widow  of  Thomas,  and  mother  of  the  appellant,  remoTed  to 
this  state,  lesTing  behind  her  the  dave,  Nursey,  in  the  care  of 
the  admimstrator,  as  a  friend,  in  order  that  she  might  be  taken 
care  of.    The  year  following,  the  administrator  came  to  this 
state,  and  brought  Norsey  along  with  him,  and  deliyered  her  to 
ihe  mother  of  the  appellari,  and  both  she  and  the  adminis- 
traior  have  resided  here  ever  since.    This  possession  of  the 
administrator  was  not  as  administrator;  for  he  had  not  had 
I^ursey  appraised  or  inserted  in  the  inventory  returned  by  him, 
as  part  of  the  estate  of  Thomas,  the  decedent;  nor  did  he  ever 
set  up  claim  to,  or  treat  her  as  belonging  to,  the  estate  of  his 
intestate.     This  removal  of  the  administrator  took  place  not 
later  than  the  year  1794.    From  that  time,  until  within  less 
than  five  whole  years  before  this  suit  was  commenced,  the  appel- 
lant was  an  infant    If  this  controversy  was  exclusively  between 
tbe  appeUant  and  the  administrator,  there  could  then  be  no 
doubt  that  the  statute  would  not  be  a  bar  to  the  claim  set  up. 
The  right  of  the  appellant  is  an  equitable  one,  and  the  admin- 
istrator must  be,  during  this  period,  considered  as  his  trustee; 
and  it  is  a  settled  rule  that  the  statute,  either  in  equity  or  at 
law,  cannot  protect  a  trustee  against  the  demands  of  the  cestui 
quetruM, 

3.  It  is,  however,  clear  that  the  legal  right  to  the  slave,  if 
she  belonged  to  the  estate  of  the  decedent,  was  vested  in  the 
administrator,  and  that  he  could,  by  any  appropriate  legal  rem- 
edy, have  recovered  her  from  Mrs.  Thomas,  or  from  Floyd,  after 
his  intermarriage  with  Mrs.  Thomas.  Although  she  went  into 
the  possession  of  Mrs.  Thomas  by  consent  of  the  administrator, 
yet  she  did  not  hold  the  slave  as  bailee  to  the  administrator,  but 
as  her  own;  therefore,  there  was  not  such  amicable  possession 
on  the  one  hand  as  would  have  saved  the  statute  from  attaching, 
or  such  disability  in  the  administrator  as  would  bring  him 
within  any  of  the  exceptions  of  the  statute.  The  only  obsta- 
cle which  could  be  plausibly  set  up  to  his  maintaining  and 
prosecuting  a  suit  as  administrator,  for  the  slave,  is  that 
as  his  letters  of  administration  were  granted  in  Virginia,  he 
could  not,  on  them,  have  maintained  the  suif  in  this  state. 
We  have  an  act  of  assembly  now  in  force,  which  authorizes  ex- 
ecutors or  administrators,  constituted  such  in  other  states,  to 
sustain  actions  here,  under  certain  restrictions  and  regulations; 
but  this  act  is  of  such  modem  date  that  it  cannot  affect  this  con« 
troversy.  But  whatever  may  have  been  the  law  in  this^state, 
anterior  to  this  statute,  with  regard  to  executors  and  a^inis* 
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trators,  constituted  such  bj  the  laws  of  other  siatesy  there  ooulcl 
be  no  difficulty  with  respect  to  those  who  were  legally  oonsti* 
tuted  such  by  the  laws  of  Virginia  prior  to  the  separation;  tor 
the  constitution  of  Kentucky,  then  adopted,  provided  **  that  all 
rights,  actions,  prosecutions,  claims  and  contracts,  as  well    of 
individuals  as  of  bodies  corporate,  should  continue  as  if  the  said 
government  had  not  been  established."    It  would  seem  to  fol- 
low from  this  provision  that  if  this  administrator  could  have  sued 
here  before  the  separation,he  could  have  done  it  afterwards;  and 
ihere  was  no  real  obstacle  against  a  suit  for  the  slaves,  arising 
on  this  account.    The  result  of  all  this  is  that  the  statute  of 
limitations  had  really  run  out  its  necessary  portion  of  time  to 
complete  the  bar  as  between  the  administrator  who  held  the 
legal  of  suit,  and  Floyd  and  his  wife.    The  question  then  ia« 
can  the  chancellor  relieve  from  its  effects? 

4.  It  may  be  said  that  the  administrator  did  not  know  hia 
rights  in  this  respect,  and  was  not  acquainted  with  the  &ct8 
which  showed  that  the  negro  belonged  to  the  estate  of  his  intes- 
tate.    Let  this  be  admitted,  and  still  the  bar  must  be  complete 
in  a  court  of  law;  for  the  act  commences  there,  when  the  cause 
of  action  accrues,  and  not  when  the  plaintiff,  who  was  ignorant 
before,  came  to  the  knowledge  of  his  rights.    It  is  true  that  ac- 
cording to  some  decisions,  a  court  of  equity  adopts  a  different 
rule,  and  especially  in  cases  of  fraud  and  perhaps  in  others  where 
a  party  was  wholly  ignorant  of,  and  had  not  the  means  of  ascer* 
taining  his  rights,  Uiat  court  may  not  permit  the  statute  to  at- 
tach until  the  discovery  is  made  and  these  rights  become  manifest. 
This,  however,  must  apply  to  cases  where  the  rights  of  the  party 
are  purely  equitable,  and  not  to  cases  where  the  legal  right,  in 
whosesoever  hands  it  may  be,  is  barred  in  a  court  of  law.    The 
chancellor,  in  such  case  ought  not  to  relieve  against  the  statute 
after  it  has  become  a  bar  at  law,  for  it  would  be  absurd  to  say 
that  the  legal  claim  could  not  be  enforced  at  law,  and  yet  that 
equity  should  sustain  the  controversy.    However  feeble  then  the 
statute  maybe  in  the  mouth  of  the  trustee,  against  his  oetiui  que 
trusty  it  must  have  its  appropriate  effect  in  favor  of  a  stranger, 
guilty  of  no  fraud  or  concealment,  as  Floyd  appears  to  be  in  this 
case,  against  the  same  cestui  que  trust;  for  if  he  has  the  advan- 
tage of  the  bar  against  Uie  legal  estate,  he  ought  not  to  be 
stripped  of  it  against  an  equity  only.    It  follows,  therefore,  that 
the  claim  of  the  appellant  against  Floyd  and  those  holding  under 
him,  f#r  these  slaves,  was  barred,  and  on  this  ground  the  bill, 
as  to  them,  was  properly  dismissed. 
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5.  The  question  then  remains,  has  he  any  recourse  against 
the  administrator  for  this  negligence  in  not  taking  in  the  slave 
as  part  of  the  estate;  not  keeping  her  when  she  was  in  his  posses- 
sion, and  not  prosecuting  suit  for  her  until  the  bar  had  elapsed? 
No  doubt,  an  administrator  or  executor  may  be  made  responsi- 
ble for  such  losses  occasioned  by  negligence;  but  to  charge 
him  it  is  neoessaxy  that  he  should  have  acted  with  bad  faith,  or 
wiOi  some  willful  default  or  fraud,  or  gross  negligence:  See  4 
Johns.  Ch.  419.  As  to  the  fact  that  Thomas  had  the  possession 
of  this  slave  in  his  life-time,  the  administrator  swears  in  his 
answer,  and  also  in  a  deposition  taken  by  the  appellant  himself, 
that  he  never  did  know  that  Thomas,  his  intestate,  had  held 
the  possession  of  the  slave;  and  from  any  testimony  in  the 
cause,  it  does  not  appear  that  he  ever  had  such  knowledge. 
And  it  is  veiy  probable,  from  the  distance  that  he  resided  from 
the  intestate,  and  the  short  period  of  time  which  Thomas  Held 
her,  that  he  might  remain  ignorant  of  the  fact.  We  have,  how- 
ever, no  doubt  that  such  was  the  fact.  We  do  not  take  this, 
however,  from  the  testimony  of  the  old  lady,  who  is  the  widow 
of  the  testator  and  mother  of  Mrs.  Floyd,  and  who  has  given 
two  depositions  in  the  cause,  in  one  of  which  she  so  flatly  con- 
tradicts what  she  had  stated  in  the  other  on  this  very  pointy 
that  we  can  place  no  reliance  on  either.  The  testimony,  how- 
ever, of  Mrs.  Floyd,  who  was  a  competent  witness  against  the 
administrator,  and  whose  deposition  he  took  himself,  and 
caused  to  be  read  against  the  objection  of  the  opposite  party, 
IB  too  explicit  on  this  fact  to  leave  room  for  doubt,  notwith* 
standing  other  witnesses  have  proved  facts  conducing  to  nega- 
tive the  possession  of  Thomas;  and  one  of  them,  adopting  an 
adventurous  mode  of  swearing,  too  common  in  family  contro- 
versies like  this,  has  sworn  to  a  negative,  to  wit,  that  Thomas 
never  had  the  possession  of  the  slave.  But  when  we  admit  this 
fact  to  be  true,  and  that  the  consequence  was  that  the  slave 
really  belonged  to  the  proper  estate  of  Thomas,  as  the  admin- 
istrator never  knew  the  fact,  he  cannot  be  charged  with  such 
mal-conduct  on  this  account  as  to  render  him  responsible  for 
the  price  of  the  slave.  He  must,  however,  have  known  of  the 
will  of  his  father,  for  he  himself  claimed  and  held  rights  under 
it;  and  from  his  connection  with  the  family,  he  must  have 
known  that  Nursey  was  the  child,  bequeathed  by  the  will  to  his 
sister  Mary,  after  she  arrived  at  the  age  of  twenty-one  years, 
and  in  the  meantime  directed  to  remain  with  his  mother.  He 
also  well  knew  of  the  marriage  of  Thomas,  his  intestate  with  his 
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Bister.    It  may  then  be  tirged  that  by  law,  Ifn.  Thomas  had  a 
vested  right,  under  the  will,  to  the  slave,  which,  by  the  mar- 
riage, so  vested  in  her  husband  that  the  right,  on  his  deatb, 
would  not  survive  to  her,  notwithstanding  he  never  obtained 
possession  of  her,  because  the  particular  estate  was  not  deter- 
mined; and  that  his  administiator  was  bound  to  know  the  la'w^, 
and  must  be  presumed  to  have  known  it,  and,  therefore,  he   is 
inexcusable  for  not  asserting  the  claim,  and  thereby  saving  tlie 
slave.    This  is  the  strongest  attitude  in  which  the  case  oaa  1>e 
placed  against  the  administrator,  supposing,  as  we  have  done, 
that  he  was  ignorant  of  his  intestate's  possession. 

It  must  be  admitted  to  be  a  correct  maxim,  at  least  in  a 
eriminal  case,  that  every  intelligent  man  ia  presumed  to  know 
the  law;  and  on  no  other  principle  could  society  well  exist 
or  be  governed.  We  yet,  however,  well  know  that  its  princi- 
ples are  frequently  so  abstruse  and  hard  to  be  ascertained,  as 
to  escape  the  ken  of  the  meet  enlightened  lawyers,  and  that 
they  may  frequently  be  convicted  of  palpable  mistakes  in  deal- 
ing and  practicing  upon  its  principles,  when  it  would  be  cruel 
and  unjust  to  impute  to  them  ouch  gross  negligence  or  impurity 
of  motive  as  to  make  even  them  responsible  for  culpable  neg- 
lect or  fraudulent  intention.  If  such  as  they  ought  to  be  ex- 
cused for  such  blunders,  much  more  ought  a  plain  man,  as  this 
administrator  appears  to  be,  who  never  seems  to  have  made  the 
science  of  law  his  study,  from  being  charged  with  having  acted 
with  bad  faith,  even  if  the  law  of  this  case  with  regard  to  the 
right  of  his  intestate  in  this  slave  should  turn  out  to  be  as  be- 
fore assumed.  Whether  as  the  title  to  this  slave  was  vested  in 
Mrs.  Thomas,  now  Mrs.  Floyd,  before  her  marriage,  subject  to 
the  particular  estate  reserved  to  her  mother,  it  would  so  vest  in 
her  husband,  on  the  marriage,  as  to  descend  at  his  death,  to  his 
representatives,  or  whether  it  would  survive  to  the  wife,  is  a 
question  on  which  we  do  not  now  feel  ourselves  bound  to  express 
any  decided  opinion.  We  will,  however,  say,  that  it  is  one 
wMch,  with  regard  to  slave  property,  has  never  been  directly 
settled  by  any  solemn  adjudication  in  this  country.  And  the 
appellate  court  of  Virginia,  in  the  case  of  Wallace  v.  Tidiqfero,  2 
Call,  447,  has  decided,  after  elaborate  argument  and  solemn 
deliberation,  with  some  division  among  the  members  of  that 
court,  that  even  in  a  case  where  the  right  of  the  wife  accrued 
during  coverture,  which  is  stronger  than  the  present,  the  right 
survived  to  the  wife.  If  the  question  is  thus  doubtful,  or 
rather,  has  be^n  thus  decided  against  the  appellant,  by  a  tribu- 


^pril,  1823.]  Thoxas  v.  White.  65 

nal  of  sach  high  authority  in  the  state  where  this  right  first 
accnied,  if  it  accrued  at  all,  surely  the  administrator  may  be 
acquitted  of  mal-administrationy  in  neglecting  to  contend  for  it. 

Add  to  this,  that  it  is  in  proof  that  a  strong  belief  existed  in 
the  family  that  this  slave  did  not  pass  by  the  will,  because  she 
was  not  bom  at  the  time  of  making  the  will,  owing  to  the  ad« 
Tice  of  a  lawyer  in  that  country  to  that  effect.  And  although 
we  have  come  to  a  different  conclusion,  yet  it  is  a  question  not 
free  from  doubt  or  difficulty,  increased  by  the  barrenness  of 
authority. 

Upon  the  whole,  then,  we  conceive  that  the  appellant  has 
not  made  out  such  a  case  of  mal-conduct  against  the  adminis- 
trator as  to  subject  him  to  the  value  of  these  slaves;  and  the 
appellant,  admitting  the  law  to  have  been  once  in  his  favor,  has 
met  with  what  is  not  unusual — a  loss  of  property  by  not  seek- 
ing it  in  time,  or  because  the  title  thereto  was  not  well  under- 
stood. 

The  decree  must,  therefore,  be  affirmed  with  costs. 


BzECDToa's  LzABnjTT  roa  KBOLBOT.^If  an  executor  or 
by  his  delay  in  oommencing  an  action,  has  enabled  the  debtor  of  hit  decedent 
to  protect  himaelf  by  a  plea  of  the  etatute  of  limitations,  this  amounts  to  a 
dewutavU:  3  Williams  on  Ez.  1805.  Yet  the  mere  delay  will  not  render  the 
executor  or  administrator  liable  for  loss  where  he  acted  in  good  faith.  He  is 
not  bound  to  resort  to  legal  measures  for  the  collection  of  debts  due  the 
estate,  if  such  course  would  be  ineffectual:  Sanborn  v.  Goodhue,  28  N.  H.  48; 
Bowen  ▼.  Montgomery,  48  Ala.  353;  Cooke  v.  Cooke,  29  Md.  538;  Suecesnon 
if  Pool,  14  La.  An.  677;  MUcheU  v.  Trotter,  7  Gratt  136;  NeUon  v.  Page, 
Id.  160.  But  to  relieve  the  personal  representative  from  responsibility  on 
the  ground  that  the  debt  could  not  be  recovered,  it  is  necessary  for  him  to 
show  that  fact:  Stiles  v.  Guy,  16  Sim.  230.  In  general,  for  the  exercise  of  a 
sound  discretion  with  regard  to  collecting  the  assets  of  the  estate,  the  exe- 
cutor will  not  be  made  liable.  "All  that  a  court  of  equity  requires  from 
trustees  is  common  skill,  common  prudence,  and  common  caution.  Execu- 
tore,  administrators,  or  guardians  are  not  liable  beyond  what  they  actually 
receive,  unless  in  case  of  gross  negligence;  for  when  they  act  as  others  do 
with  their  own  goods,  and  with  good  faith,  and  are  not  guilty  of  gross  neg- 
ligence, they  are  not  liable:  CaUioun^a  Estate,  6  Watts,  185;  Crist  v.  Brindle, 
2Bawle,  122;  Eystet's  appeal,  3  Barr,  288."  Per  Sharwood,  J.,  delivering 
the  opinion  of  the  court  in  N^s  appeal,  57  Pa.  St.  91,  96.  In  Schultz  v. 
PtUver,  11  Wend.  361,  an  executor  was  held  liable  for  neglecting  for  several 
yean  to  realize  upon  notes  which  might  have  been  collected;  and  it  was 
farther  decided  that  where  the  assets  are  not  in  the  state  where  the  adminis- 
tration was  granted,  reasonable  diligence  should  be  exerted  to  take  out  letters 
in  the  sister  state,  and  proceed  to  the  recovery  of  the  assets  there. 

The  general  rule  for  the  guidance  of  executors  in  the  administration  of 

their  trust  is  clearly  and  succinctly  stated  by  Judge  Stanard,  in  delivering 

the  opinion  of  the  court  in  Ku  v.  Kee,  2  Gratt.  116,  128,  and  approved  in 

SouihallY.  Taylor,  14  Id.  281:    "The  duties  of  the  executor  are  to  be  per* 
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fonned  under  the  oMigationi  of  toond  jadgnMnt^  ftcttng  on  tluwe 

tioDfl  of  worldly  pradenoe  whioh  affect  the  aafetj  of  the  peeoniary  inl 

confided  to  hit  care.    When  raoh  judgment,  so  governed,  is  fairly 

(and  tested  by  the  facta  eriiitinfr  and  known  at  the  time  it  it  ezefcued)* 

anch  aa  wonld  probably  be  formed  by  a  jndicioaa  man  managing  his 

with  reference  to  conaideFationa  of  mere  worldly  pnidence,  the  ezecntor  in 

jnatified  in  acting  on  anch  judgment^  and  ao  acting  it  not  reaponaibia  for 

alleged  loeaea  reanlting  from  hia  conduct" 

For  groaa  neglect  in  failing  to  coUeot  a  debt  due  the  estate^  the  exooaKtor 
will  be  personally  liable:  Sekutiz  r.  Fuher,  3  Paige,  182;  8.  C,  11  Wflod. 
363;  Searbitrough  t.  Watkmt,  9  B.  Mon.  640;  Smiih  t.  Hurd,  16  Miaa.  682; 
HoUxmb  T.  Hokomb,  11  N.  J.  Eq.  (3  Stock.)  281;  CAarftofiV  SttaU,  34  Pk. 
8t  473;  8hater^9  E9taU,  46  Id.  131;  Jamhiif  t.  W^tika,  1  Bice  (&  C),  453; 
SoMioU  y.  TayU^,  14  Chmtt  281:  T^iggl^  ▼.  OUberi,  1  Dnr.  34a 


Davis  v.  Shbeve. 

[S  LnntBLZi*  960.] 

Patmxmt  or  MoNST  to  a  Thibd  Pxbsoh  must  be  proved  by  the 
tion  of  witnesses.    The  receipts  of  snch  person  made  after  the 
action  against  the  defendant  accrued,  are  inadmissible. 

Ebbob  to  the  ciroait  court.    The  opinion  states  the  case. 

Breckenridge,  for  the  plaintiff  in  error. 

Nicholaa^  contra. 

By  OouBT.  This  writ  of  error  is  prosecuted  by  Davis  to  a 
judgment  recoTeied  against  him  in  an  action  of  trover,  and  con- 
version brought  by  Shreve  and  Ooombs.  The  property  alleged 
to  have  been  converted  by  Davis,  was  taken  by  him  and  sold 
under  executions  which  issued  in  favor  of  others,  against  the 
estate  of  Charles  Edwards,  and  which  were  put  into  the  hands 
of  Davis,  a  deputy  sheriff,  for  collection,  and  the  right  to  the 
property  is  asserted  by  Shreve  and  Ooombs  under  a  deed  of 
trust  which  had  been  executed  to  them  for  the  property  by  Ed- 
wards, before  the  executions  were  delivered  to  Davis.  On  the 
trial  in  the  circuit  court,  the  deed  of  trust  was  read  in  evidence, 
and  purports  to  have  been  given  as  collateral  security  to  secure 
Shreve  and  Coombs  in  the  repayment  of  from  two  hundred  dol- 
lars to  five  hundred  dollars,  which  was  agreed  by  them  to  be 
thereafter  advanced  to  Edwards.  The  deed  of  trust  bears  date 
the  sixth  of  April,  1818;  and  attached  thereto  are  various  re- 
ceipts subsequent  in  date  to  the  deed  of  trust,  purportiug  to 
have  been  given  by  Edwards  for  different  sums  received  from 
Shreve  and  Coombs.    The  signatures  of  these  receipts  were 
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proved  to  be  the  handwriting  of  Edwards,  and  all  prior  in  date 
to  the  emanation  of  the  executions  under  which  Daris  seized 
Hie  property;  but  all  of  the  receipts  were  admitted  to  have  been 
^iren  since. 

XJpon  these  facts,  the  court  were  applied  to  by  the  counsel  of 
I>aYis  to  instruct  the  jury  that  if  they  found  the  receipts  of  Ed- 
vrards  to  Shreye  and  Ooombs  were  given  and  attached  to  the 
deed  of  trust  after  the  property  had  been  taken  in  execution  by 
tlie  sheriff,  they  were  illegal  and  incompetent  eridence,  and 
ought  not  to  be  regarded  by  them;  but  the  court  oyerruled 
the  motion,  and  refused  to  give  the  instructions.     Assuming 
the  facts  to  be  true  upon  which  the  motion  for  instructions  was 
hypothecated,  the  principle  is  not  perceived  on  which  the  com- 
petency of  the  receipts,  as  evidence,  can  be  maintained.    The 
receipts  amount  to  nothing  more  than  the  acknowledgment  of 
Edwards  made  after  the  property  was  taken  by  Davis,  and 
surely  such  acknowledgments,  according  to  the  rules  of  evidence, 
cannot  be  brought  in  aid  of  the  claim  asserted  by  Shreve  and 
Ooombs  for  compensation.     If  it  were  deemed  material  for  the 
interest  of  Shreve  and  Ooombs  to  prove  the  payment  of  the 
money  agreed  to  be  advanced  to  Edwards,  it  should  have  been 
done  by  the  introduction  of  a  witness  in  court,  where  there 
might  have  been  a  cross-examination,  and  not  by  the  receipts 
admitted  to  be  given  by  Edwards  after  the  act  had  been  done 
by  Davis  for  which  damages  are  sought  by  Shreve  and  Ooombs. 
But  it  is  urged  in  argument,  that  if  the  evidence  is  incompe- 
tent it  ought  to  have  been  objected  to  when  first  offered  to  the 
jury,  and  as  it  was  suffered  to  be  read  to  the  jury,  the  applica- 
tion to  the  court  came  too  late.    We,  however,  think  differentiy. 
Whether  or  not  upon  the  facts  supposed,  the  receipts  were  in- 
competent evidence,  and  ought  to  have  been  disregarded  by  the 
jury,  is  evidentiy  a  question  of  law;  and  it  is  never  too  late,  dur- 
ing the  progress  of  the  trial  and  before  the  juiy  withdraw  from 
the  bar  to  apply  to  the  court  for  a  decision  of  a  question  of  law. 
The  ancient  practice  required  objections  to  the  admission  of 
witnesses  to  be  taken  before  they  were  sworn;  but  that  strict- 
ness has  long  since  been  relaxed,  and  it  has  been  held  admissi* 
ble  to  object  to  the  competency  of  a  witness  at  any  time  in  the 
progress  of  the  trial  though  he  be  examined  in  chief.    It  would, 
no  doubt,  have  been  competent  for  the  court  to  have  decided  on 
the  competency  of  the  evidence  without  referring  the  facts  to  be 
decided  by  the  jury;  but  it  was  equally  competent  to  refer  the 
decision  of  the  facts  to  the  jury,  and  as  the  evidence  went  to 
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establiflh  the  facts  which  we  suppose  rendered  the  receipts 
competent,  we  see  no  reason  why  the  instmctions  shoald  mot 
have  been  given  to  the  jury. 

The  judgment  most,  therefore,  be  reversed  with  costs,  tba 
cause  remanded  to  the  court  below  and  further  piooeedingB  had^ 
not  inconsistent  with  this  opinion. 


Lewis  v.  Hermdov. 

[S  IiIZXBUi»  SCB  J 

A  YsNDOR  SxBKXVO  SpscDno  Pkbiqhmanob,  nrasfc  ihow  Umailf  able  as  well 

as  willmg  to  give  a  clear  title  to  the  land. 
hxoL — Showing  an  nnintemipted  poaMenon  of  twantj  ymiu  in  hinaeilf  and 

thoae  under  whom  he  oluma  is  not  snffieienti 

AfpBAL  from  the  circuit  court.    The  opinion  states  the  case. 
Bibb  and  Sardin,  for  the  appellant. 
Ohapese  and  OriUenden,  contra. 

By  Court.  In  pursuance  to  a  contract  made  between  these 
parties,  the  following  writing  was  executed  by  them,  to  wit: 
"Article  of  agreement  made  and  entered  into  this  twenty-eighth 
day  of  June,  1819,  between  Da^id  Hemdon,  of  the  county  of 
Breckenridge  and  state  of  Kentucky,  of  the  one  part,  and  David 
J.  Lewis,  of  the  county  of  Albermarle  and  state  of  Virginia,  of 
the  other  part,  witnesseth:  That  said  Hemdon  has  this  day 
bargained  and  sold  a  certain  tract  of  land,  lying  and  being  on 
the  waters  of  Long  lick  creek,  on  which  he  now  resides,  con- 
taining by  plat  and  patent  two  hundred  and  twenty-four  acres 
and  twenty-two  poles,  and  bounded  by  the  following  tracts  of 
land:  beginning  at  the  comer  of  Thomas  Owing,  jun.  and 

Thomas  Owing,  sen.,  and  Levi and  John  Moorman,  for 

and  in  the  valuable  consideration  of  two  thousand  dollars,  to 
be  paid  in  three  equal  annual  payments;  the  first  payment  to 
be  made  on  the  first  day  of  May,  1820,  and  on  the  first  day 
of  May,  1821  and  1822;  and  the  deed  to  be  made  on  the  day  of 
the  first  payment  as  above  mentioned.  Possession  to  be  given 
on  the  fifteenth  of  November,  1819.  Whereas  the  parties  have 
hereunto  set  their  hands  and  seals  the  twenty-eighth  of  June, 
1819.    David  Herndon.    David  J.  Lewis." 

To  enforce  the  specific  execution  of  this  contract,  Hemdon, 
on  the  twentieth  of  October,  1820,  exhibited  his  bill  in  equity, 
suggesting  that  in  due  time  he  would,  through  the  court,  tender 
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to  liewiB  a  good  and  aufficient  title  to  the  land  described  in  the 
"Written  agreement,  and  allegiog  that  in  pursuance  of  the 
ag^reement,  Lewis,  on  the  fifteenth  of  NoTember,  1819,  took 
poesession  of  the  land  and  has  occupied  (he  same  ever  since; 
\nx%  that  notwithstanding  the  first  installment  had  become  pay- 
able, Lewis  has  failed  and  refused  to  pay  the  amount  thereof, 
and  gives  it  out  in  speeches  that  he  never  will  make  payment, 
etc.  The  bill  makes  Lewis  a  defendant,  and  prays  for  a  speoifio 
enforcement  of  the  contract,  etc. 

Lewis  answered,  admitting  the  contract  set  forth  in  the 
"Written  article  of  agreement.  He  states  that  being  desirous  to 
remove  with  his  family  from  Yirginia,  where  he  then  lived,  to 
some  healthful  situation  in  the  county  of  Breckenridge,  he  met 
with  Herndon  who  proposed  selling  the  land  upon  which  he 
then  lived;  that  after  some  conversation  on  the  subject  the 
terms  of  sale  were  agreed  on  between  them ;  but  that  before  the 
writing  was  executed,  having  understood  difficulties  frequently 
occurred  in  relation  to  the  title  of  land  in  this  country,  and 
having  also  been  informed  that  a  disease,  commonly  called  the 
milk  or  puking  sickness,  had  often  visited  certain  portions  and 
situations  of  the  county  of  Breckenridge  with  great  fatality — 
threatening  whole  neighborhoods  with  death  and  desolation 
and  bidding  defiance  to  medical  skill — and  which  disease  was 
thought  by  many  to  arise  from  local  causes  hitherto  unknown 
to  the  medical  world,  he  was  induced  to  inquire  of  Herndon 
whether  the  disease  had  ever  visited  his  neighborhood,  and 
whether  his  title  was  indisputable;  and  that  in  reply  Herndon 
assured  him  the  disease  had  never  existed  within  less  than 
seven  miles  of  the  land,  and  that  his  land  was  not  only  clear 
of  dispute  but  that  his  title  was  indisputable;  and  that  relying 
on  these  assurances  he  closed  the  contract  as  set  out  in  the 
written  agreement.  He  states  that  the  disease  alluded  to  had, 
in  fact,  to  the  knowledge  of  Herndon,  not  only  prevailed 
within  less  than  seven  miles  of  the  land,  but  had  actually 
visited  the  immediate  vicinity  with  great  virulence;  and  he 
denies  that  Herndon  had  the  title  he  pretended  to  sell,  and 
calls  upon  him  for  due  proof  of  his  title,  and  that  he  exhibit  it 
and  file  his  title  papers. 

He  admits  that  he  received  the  possession  of  the  land  under 
the  contract;  but  alleges  that  before  he  obtained  the  posses- 
sion, suit  had  been  brought  for  the  land  against  Herndon,  by  a 
certain  Mark  Hardin,  claiming  under  an  adverse,  and,  as  be  is 
informed  and  believes,  paramount  title;  and  he  charges  Hem- 
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don  with  inudulently  concealing  from  him  the  fact  of  a   suit 
having  been  brought  by  Hardin  when  the  possession  was  deliw- 
ered.    He  states  that  he  tendered  to  Hemdon  the  amount  ot 
the  first  installment  in  spedey  and  a  bond  for  fiye  hundred  dol* 
lars,  which  he  held  on  him,  and  demanded  a  title  to  the  land; 
but  Hemdon  failed  to  make  the  title,  and  acknowledged  his  izi- 
ability  to  do  so.    He  moreoYer  chaxgea  that,  diaooYering  he  liad 
been  deoeiYcd  by  the  representations  of  Hemdon,  both  as  to 
the  title  and  health  of  the  place,  he  determined  to  abandon  tlie 
contract  and  possession,  which  he  accordingly  did,  after  haying 
given  due  notice  to  Hemdon  of  his  intention  to  do  so.    Se 
protests  against  thC' court  decreeing  a  specific  execution  of  the 
contract;  and  after  making  his  answer  a  cross-bill,  prays  for 
the  contract  to  be  canceled,  etc. 

To  the  answer  of  Lewis,  which  was  made  a  cross-faill.  Hem.* 
don  responded,  admitting  that  some  inquiries  about  the  disease 
and  title,  as  are  mentioned  in  the  answer  of  Lewis,  were  made 
about  the  time  the  contract  was  made;  but  he  denies  that  in 
his  reply  to  those  inquiries  any  fidae  statements  were  made. 
He  admits  the  disease  had  prevailed  in  some  parts  of  the  county 
of  Breckenridge,  but  denies  that  it  had  ever  visited  the  vicinity 
of  the  land,  to  his  knowledge  or  belief.    He  admits  that  Har- 
din had  previously  brought  suit  for  the  land,  but  alleges  that 
the  suit  had  been  determined  against  him,  and  when  he  sold 
the  land  to  Lewis  he  considered  Hardin's  claim  to  be  at  an  end. 
He  admits  that  after  the  sale  made  by  him  to  Lewis,  Hardin 
commenced  another  suit  for  the  land,  and  charges  that  Lewis 
was  shortly  thereafter  informed  thereof.    He  alleges  that  he 
and  those  through  whom  he  claims  had  been  possessed  of  the 
land  for  upwards  of  twenty  years  before  Hardin's  suit  was  com- 
menced; and  although  he  believes  Hardin's  claim  to  be  of  no 
validity  when  brought  into  contest  with  that  under  which  he 
claimed,  he  charges  that  for  the  purpose  of  quieting  all  con- 
troversy with  Hardin  and  Lewis,  he  has  purchased  the  claim  of 
Hardin  and  obtained  his  title,  which  he  exhibits  for  the  inspec- 
tion of  the  court.    He  states  that  in  due  time  he  will  exhibit  his 
title,  which  he  conceives  to  be  complete  when  coupled  with  the 
possession  ever  since  Febmazy,  1799.    He  insists  upon  a  spe- 
cific execution  of  the  contract.    The  court  below,  on  a  final 
hearing,  decreed  the  contract  to  be  executed  by  both  parties; 
and  from  that  decree  Lewis  has  appealed. 

The  evidence,  we  think,  is  not  of  a  character  calculated  to 
establish  in  Hemdon  that  clear  and  indisputable  title  which 
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ong^i  to  be  Bhown  by  a  oomplaixumt  seekmg  the  aid  of  a  court 
of  equity  to  enforce  the  specific  performance  of  a  contract  for 
tlie  sale  of  land.     There  is  contained  in  the  record  enough  to 
Bho^r  that  since  the  conunencement  of  this  suit  Hemdon  has 
ol>tained  a  conyeyance  of  Hardin's  title;  but  that  title  is  ad« 
mitted  by  Hemdon  to  be  of  no  yalidity  when  brought  in  com* 
petition  with  the  title  claimed  by  him  when  he  contracted  with 
Ijewis,  and  there  is  no  sufficient  evidence  in  the  cause  to  proye 
that  Hemdon  is  invested  with  the  title  under  which  he  then 
claimed.    He  appears  then  to  have  claimed  under  the  title  of 
HargiSy  and  it  is  proved  that  he  and  those  through  whom  he 
claimed  had  been  possessed  of  the  land  for  upwards  of  twenty 
years  before  his  sale  to  Lewis.    That  evidence  may  be  bu£S- 
cient  to  show  that  when  brought  into  competition  with  the 
title  of  Hargis,  that  which  Hemdon  has  since  obtained  from 
Hardin  could  not  prevail;  but  it  ia  evidently  insufScient  to 
show  that  Hemdon  is  now  invested  with  the  title  of  Hargis. 
Were  it  eyen  conceded  that  from  the  lapse  of  time  the  land  has 
been  occupied  under  the  title  of  Hargis,  a  conveyance  from 
him  might  be  presumed,  it  would  not  thence  follow  that  the 
title  might  be  inferred  to  be  in  Hemdon;  for  Hemdon  appears 
not  to  have  been  possessed  of  the  land  sufSciently  long  to  raise 
a  presumption  of  his  having  obtained  a  conveyance  from  his 
immediate  vendor,  and  there  is  not  a  particle  of  proof  tending 
to  establish  the  fact  of  such  a  conveyance  having  been  received 
by  him.    Under  such  circumstances,  therefore,  we  are  not  at 
liberty  to  infer  that  Herndon  has  become  invested  with  the 
title  of  Hargis;  and  as  that  title  is  admitted  by  him  to  be  para- 
mount to  the  title  which  he  has  obtained  from  Hardin,  he  can 
not  be  admitted  to  have  shown  himself  entitled  to  the  aid  of  a 
court  of  equity.    In  fact,  by  failing  to  show  an  ability  to  con- 
vey the  title  of  Hargis,  Hemdon  has  evinced  the  propriety  of 
Lewis's  conduct  in  abandoning  the  possession  of  the  land,  and 
instead  of  the  decree  which  was  pronounced  by  the  court 
below,  the  contract  ought  to  haye  been  canceled  and  Hemdon's 
bill  dismissed  with  costs. 

The  decree  must  be  reversed  vnth  costs,  the  cause  remanded 
to  the  court  below,  and  a  decree  there  entered,  not  inconsistent 
with  this  opinion. 

To  EsxABUBH  A  TzTLK  BT  FBSSORiFnoir  an  nnintemipted,  oontinnoai  en- 
joyment of  that  whioh  ia  preacribed  for,  ii  nuacmtial.  Nor  ia  thia  all  that  ia 
xeqnired.  The  owner  of  the  knd  may,  when  the  advene  poaaeanon  ia  taken, 
be  a  minor,  a  Innatic,  or  a  married  woman;  and,  if  ao,  the  atatute  of  limita- 
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tions  does  not,  in  moit  of  the  etates,  mn  agiinst  him  or  her  daring  tlie  mi- 
nority, InnAcy,  or  covertare.  Before  we  can  feel  aasnred  that  a  title  Ium 
become  perfect  by  prescription,  we  most  know  not  only  that  the  property 
has  been  adversely  held  for  the  requisite  time,  bat  farther,  that  it  has  txaesi 
held  against  some  person  against  whom  a  title  by  prescription  ooold  be  m€>> 
qnired. 

In  MeMn  t.  WhUmg,  18  Pick.  188,  Judge  T^^de,  speaking  for  the  caiu-t» 
■aid  that  in  order  to  raise  the  presomption  of  title  nnder  a  non-existing  grmnt^ 
the  right  shoold  be  nsed  and  enjoyed  as  against  those  who  were  able   to 
resist  the  claim,  and  that  if  the  persons  against  whom  the  claim  was  nryced, 
were  infants,  the  period  of  their  non-age  should  be  deducted  in  oomputixi^ 
the  time.    The  same  rule  was  suggested  in  Arbuekle  ▼.  Ward,  29  Vt.  55;  aiMl 
made  the  reason  of  the  decision  in  Lamb  ▼.  Crosaland,  4  Rich.  Jm  530.     Tbe 
facts  necessary  to  constitute  a  prescriptive  title  the  party  pleading  it  most 
allege  and  prove,  so  far  as  they  go  affirmatively  to  make  out  the  right;  bat 
the  burden  of  proving  facts  negative  in  character,  which  tend  to  defeat  the 
right,  as  the  infancy  of  the  heirs  of  the  servient  estate  ought  to  be  with  the 
party  denying  the  prescription.    While  this  is  the  general  rule,  we  think  that 
where  one  has  covenanted  to  sell  and  convey  a  perfect  title,  and  in  fulfillment 
of  his  covenant  tenders  a  title  supported  by  prescription  only,  the  burden 
ought  to  be  upon  him  to  show  that  the  circumstances  were  such  as  to  permit 
the  acquisition  of  a  title  by  prescription;  or,  in  other  words,  that  he  ought  to 
prove  that  the  persons  against  whom  he  prescribes  were  not  minors,  or  other- 
wise entitled  to  the  benefit  of  some  disability.    In  the  absence  of  this  proof 
his  title  is  subject  to  reasonable  doubt,  is  not  marketable  at  the  full  value  of 
the  property,  and  ought  not  to  be  forced  on  an  unwilling  purchaser  at  a  full 
price.    Two  principles,  in  the  law  of  specific  performance,  seem  to  be  well 
established:  1.  Thatapurchaser  will  not  be  compelled  to  accept  a  title  which 
is  not  nuuketable:   Tayhr  y.  WiUiavM,  45  Ma  80;  PowtU  v.  Conant,  33 
Mich.  896;  PraU  v.  Eby,  67  Pa.  St  396;  Vreeland  v.  Blauvdt,  33  N.  J.  Eq. 
483;  AUeft  v.  Atkinson,  21  Mich.  351;  FrteUyy.  BanUtart,  51  Pa.  St.  279; 
Swain  v.  FidMy  Ins,  Co.,  54  Id.  455;  Linhous  v.  Cooper,  2  W.  Va.  57;  LtOZe- 
fiM  V.  Tinsley,  26  Tex.  353;   2.  That  he  will  not  be  required  to  take  a  title 
which  will  probably  expose  him  to  litigation,  with  adverse  claimants:  JtffritM 
V.  Jegrita,  117  Mass.  184;  Dobbs  v.  Norcrou,  24  N.  J.  Eq.  827;  Richmond  ▼. 
Qrty,  8  Allen,  25;  Sturtevawt  v.  Jacques,  14  Id.  523.    A  title  by  prescription 
may,  nevertheless,  in  some  cases,  be  so  free  from  doubts  that  a  court  of 
equity  will  compel  its  acceptance  by  the  purchaser:  Shober  y.  DuUon,  6  Phila. 
186;  PfiiU  V.  Eby,  67  Pa.  St.  376. 


FiNDLEY  V.  Wilson. 

[3  LmsLL,  890.] 

Tbu8IXB*s  Power  vmv&  Will. — ^A  devise  to  an  infant^  with 

that  another  occupy  the  land  during  the  infant's  nonage,  for  the  sup- 
port of  the  family,  but  not  to  use  the  land  in  any  other  way,  will  not 
entitle  the  trustee  or  the  infant's  guardian  to  charge  the  land  with  im« 
provements  made  thereon. 

Imfbovsmxnts  Madb  uiiDSE  A  Pabol  OovTBJJjr  to  lease,  maj  '^  com* 
pensated  for  in  damages. 
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A  TRUSfTEX  ^WHo  Gauscs  Impeovkmerts  to  be  made  on  the  land  of  hU  waxd 
by  bolding  out  the  expectation  of  a  leaae,  where  no  each  leaae  can  legally 
be  made*  is  liable  personally. 

Ebbob  to  tbe  circuit  court.    The  opinioD  etatee  the  case. 
Crittenden,  for  the  plaintiffs  in  error. 
Sharp,  JMomeii'generdl,  contra. 

By  Coiner.    By  the  last  will  of  William  Findley^  sen.,  de- 
ceased, he  devised  to  his  son,  Cyrus  Findley,  onS  hundred 
acres  of  land,  and  by  a  clause  in  his  will  directed  "that  his  son, 
John  Findley,  should  take  care  of  Oyrus's  land  until  Gyrus 
ahould  come  of  age  "  (he  then  being  an  infant),  "  though  not  to 
use  it  in  any  other  way  than  for  the  support  of  the  family." 
After  the  death  of  the  testator,  Samuel  Wilson  settled  upon  the 
land  doTised  to  Gjras,  and  after  making  some  improyements 
thereon,  sold  his  interest  to  one  Houseworth  for  two  hundred 
dollars,  at  the  same  time  stipulating  with  Houseworth  that  he 
fihould   quietly  enjoy  the   same  free  from  rent  until  Cyrus 
Findley  should  arrive  at  full  age.    Subsequent  to  this,  under  a 
proceeding  for  a  forcible  entry  and  detainer,  instituted  by  John 
Findley,  to  whom  the  care  of  Cyrus's  land  was  confided  during 
his  minority  by  the  testator,  Houseworth  was  expelled  from  the 
land. 

Wilson  then  refunded  to  Houseworth  the  amount  received 
under  the  contract  of  sale  to  him,  and  exhibited  his  bill  in 
equity  against  John  and  Cyrus  Findley  to  obtain  compensation 
for  the  improvements  made  by  him  on  the  land  of  Cyrus.  He 
charges  that  William  Findley,  the  brother  of  both  John  and 
Cyrus,  was  regularly  appointed  guardian  for  Cyrus,  and  that 
he  settled  and  improved  the  land  under  a  parol  contract  made 
with  William,  the  guardian,  through  the  advice  and  consent  of 
John,  that  he  should  enjoy  the  possession  and  profits  of  the 
land  until  Cyrus  became  of  age,  in  consideration  of  improve- 
ments which  he  agreed  to  make  thereon;  that  the  contract  was 
made  in  1813,  and  Cyrus  Findley  would  not  be  of  age  until 
1820,  and  although  no  writings  were  executed,  it  was  agreed 
that  the  contract  should  be  reduced  to  writing  in  a  short  time, 
and  that  in  the  mean  time  he,  Samuel,  was  to  take  the  posses- 
sion, and  erect  a  house  where  John  Findley  should  direct, 
which  was  accordingly  done.  He  also  charges  that  the  im- 
provements made  by  him  are  worth  at  least  two  hundred  dol- 
lars, and  sets  out  the  sale  by  him  to  Houseworth,  and  the  dis- 
possession of  Houseworth  by  John  Findley;  alleges  that  John 
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Findley  has  ainoe  leased  oat  the  land,  and  reeeiTed  the  reats^ 
and  has  in  his  poaseasion  the  money  of  Cyras,  safficient  to  pay 
for  the  improYements.  He  moreover  alleges  that  Willi&m 
Findley,  the  gaardian,  is  dead,  and  asks  a  decree  against  Jolm 
and  Cyras  for  the  amoant  of  improvements. 

John  was  appointed  guardian  ad  lUem  for  Cyras,  and  an<- 
swered  the  bill  both  for  himself  and  Cyras.    He  admits  that  a 
contract  was  made  between  his  brother  William  and  Wilson, 
bat  denied  either  of  approving  of  the  contract,  or  of  assenting' 
to  it,  thoogh  he  acknowledges  that  after  being  informed  of  the 
contract,  he  did,  at  the  reqaest  of  his  brother,  William,  point 
oat  the  place  where  the  hoase  oaght  to  be  bailt.    He  admits 
that  he  has  obtained  the  possession  of  the  land,  and  leased  it 
out;  bat  denies  having  any  of  Cyrus's  estate  in  his  hands.    He 
insists  apon  having  made  no  contract  with  Wilson,  and  claims 
the  benefit  of  the  statute  against  fraads  and  perjuries,  etc. 
The  circuit  court  decreed  that  John  Findley  should  pay  oat  of 
the  estate  of  Cyrus  two  hundred  dollars,  if  so  maoh  of  Cyrus's 
estate  remained  in  his  hands;  and  if  John,  after  being  served 
with  a  copy  of  the  decree,  should  fail  to  make  payment,  that 
Wilson  should  recover  the  amount  of  two  hundred  dollars  from 
tne  estate  of  Cyrus,  and  that  ezecation  should  go  accordingly. 
Cyrus  was  decreed  to  pay  costs.     To  reverse  that  decree,  this 
writ  of  error  has  been  prosecuted. 

1.  The  most  essential  difference  that  exists  between  the  state- 
ments of  the  parties,  consists  in  John  Findley  denying  the 
contract  to  have  been  made  between  William  Findley  and  Wil* 
son,  through  his  advice  and  consent,  as  is  alleged  by  Wilson. 
But  whether  the  answer  of  John  in  that  respect  be  true  or  false, 
the  principle  is  not  perceived  upon  which  the  decree  agaiost 
Cyrus  can  be  sustained.  It  is  perfectly  clear  that  John  Findley 
derived  no  authority  from  the  will  of  William  Findley,  senior, 
to  create  by  contract,  or  otherwise,  any  charge  upon  Cyrus  for 
improving  his  land.  By  the  will,  the  care  of  Cyrus's  land, 
during  his  minority,  was  confided  to  John,  and  John  may  have 
possessed  competent  authoriiy  to  make  any  contract  not  incom- 
patible with  the  object  and  design  of  the  testator  in  creating 
the  trust.  But  the  case  of  Cyrus's  land  was  not  confided 
to  John  for  the  purpose  of  causing  improvements  to  be  made 
at  the  expense  of  Cyrus;  it  was  to  enable  John,  during  Cyrus's 
minority,  to  use  the  land  for  the  support,  and  the  support  only, 
of  the  testator's  family.  Had  the  alleged  contract  between 
William  Findley  and  Wilson,  therefore,  been  made  through 


June,  1823.]  Findijey  v.  Wilson.  75 

the  Msent  and  adyice  of  John  Findley,  it  ought  not,  and  can* 
not  sabject  CyniB  to  the  payment  of  Wilson's  claim  for  im* 
pioTements.  For,  by  the  contract,  Wilson  was  to  have  been  paid 
for  improYing  the  land,  by  possessing  it,  and  enjoying  the 
profits  dniing  Cyrus's  minority;  and  as  by  the  will  of  his  father. 
Gyros  was  not  to  enjoy  the  profits  of  the  land  until  he  arrived 
at  full  age,  it  would  be  palpably  unjust  to  subject  him  to  any 
elaim  which  Wilson  may  haye  for  not  being  permitted  to  oc- 
cupy the  land  under  his  contract  with  William  Findley,  though 
the  contract  may  have  been  made  through  the  advice  of  John 
Findley. 

2.  Nor  can  the  circumstance  of  William  Findley,  with  whom 
Wilson  contracted  for  the  lease,  being  the  guardian  of  Cyrus, 
raifle  any  liability  on  Cyrus  for  the  improvements;  for  if,  as  we 
Boppose,  the  will  has  directed  the  use  of  the  land  during  the 
minority  of  Cyrus,  to  a  specific  object,  and  has  made  John 
Findley  the  trustee  to  carry  that  object  into  effect,  in  his  char- 
acter of  guardian,  William  Findley  certainly  possessed  no  au- 
thority over  the  land,  and  consequently  could  make  no  contract 
in  relation  thereto,  which  can  form  the  basis  of  any  charge 
against  his  ward.  The  decree  as  to  Cyrus  must,  therefore,  be 
reversed.  But  as  the  cause  must  be  remanded  to  the  court  be- 
low, it  is  proper  that  we  should  direct  what  disposition  should 
be  made  of  it  as  respects  the  interest  of  John  Findley. 

3.  And  here  it  is  proper  to  remark  that  as  the  contract  under 
which  the  improvements  were  made  by  Wilson,  was  for  a  lease  for 
a  longer  term  than  one  year,  it  comes  emphatically  within  the  stat- 
ute against  frauds  and  perjuries,  and  possesses  no  legal  validity. 
Wilson,  however,  confiding  in  the  assurances  which  were  made, 
that  the  contract  would  be  fulfilled,  appears  to  have  bestowed 
his  labor  and  expended  his  money  in  improving  the  land,  and 
as  he  has  not  been  permitted  to  enjoy  the  possession,  in  antici- 
pation of  which  the  improvements  were  made,  will  have  to  sub- 
mit to  the  mortifying  reflection  of  having  lost  his  labor  and 
money,  unless  redress  is  afforded  him  against  those  by  whom  he 
was  induced  to  enter  into  the  contract  and  make  the  improve- 
ments. We  do  not,  however,  admit  that  the  law  affords  no 
remedy  to  Wilson.  In  moral  justice,  those  by  whom  he  was 
induced  to  bestow  his  labor  and  spend  his  money  in  improving 
the  land,  ought  to  make  adequate  compensation;  and  we  are 
incapable  of  perceiving  the  principle  of  law  or  equity  that  for- 
bids the  interposition  of  the  chancellor  in  his  favor.  There  is 
u  mach  propriety  in  compelling  compensation  tor  improve- 
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ments  made  upon  land  under  a  parol  contract  for  a  lease,  wlilcii 
is  not  fulfilled,  and  which,  in  conaequence  of  the  statute  ag&irL^rt 
frauds  and  peijuries,  cannot  be  enforced,  as  there  is  for  ooxo- 
pelling  the  vendor  of  land,  by  parol  contract,  to  restore  to    iJie 
Tendee  the  consideration  paid  for  the  land,  where  he  refuses  to 
execute  the  contract;  and  relief  has  often  been  decreed    \yy 
courts  of  equity  in  such  a  case.    And  in  the  case  of  a  paLrol 
contract  for  a  lease,  it  is  said  that  after  a  refusal  of  the  oozi- 
tractor  to  execute  the  lease,  he  will  be  compelled  to  restore   ^o 
the  person  with  whom  he  contracted,  the  amount  of  money  ex- 
pended in  neoessazy  repairs  and  lasting  improvements:  1  Yero^ 
159. 

4.  Hence  it  results  that  when  the  cause  returns  to  the  courl 
below,  a  decree  must  be  there  entered  in  favor  of  Wilson  against 
John  Findley;  for  the  proof  is  abundant  to  show  that  although 
John  Findley  did  not  in  fact  contract  with  Wilson  for  the  lease, 
he  was  fraudulently  instrumental  in  inducing  Wilson  to  enter 
upon  and  improve  the  land,  and  that  Wilson's  assignee  haa 
been  in  fact  deprived  of  the  benefit  of  the  contract  for  the  lease, 
by  the  act  of  John  Findley. 

The  decree  must  be  reversed,  with  costs,  the  cause  remanded 
to  the  court  below,  and  a  decree  there  entered  dismissing  Wil- 
son's bill,  with  costs,  as  to  Oyrus  Findley,  and  giving  him 
relief  against  John  Findley,  for  the  improvements  upon  the 
land,  etc. 


Stabk  v.  Gaknadt. 

[8  IJXtaUH  889.] 

A  Pabol  Submibszov  to  Abbixbaxiok  oonoeming  the  title  to  land  ii  within 
the  statute  of  fraade. 

Thb  Statute  or  Frauds  boss  not  Forbh)  the  enfoioement  of  traits  sad 
equities  resulting  from  a  transsotion  by  implioation  of  Uw. 

Umbbs  a  Pabol  OoKTaAOT  or  Exchavoi  of  lands,  whers  the  oontraoting 
parties  hare  oooupied  the  traots  exchanged,  neither  oan  reooTor  rents  of 
the  other.  But  on  declaring  such  exchange  void»  the  value  of  the  last- 
ing  improvements  at  the  time  of  the  decree  should  be  taken  into  oonsid^ 
eration  by  the  court. 

Appeal  from  the  circuit  court.    The  opinion  states  the  case. 

Hardin,  for  the  appellants. 

TMot  and  Bledsoe,  contra. 

By  CouBT.    This  was  a  bill  filed  by  Cannady  against  Stark, 
to  coerce  a  conveyance  of  one  hundred  and  eight  acres  of  land 
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in  Bourbon   county,  fifty  acres  of  which  he  claimed  under  a 
bond  ezecated  by  Stark  to  Kirthly,  assigned  by  him  to  Greek, 
and  by  the  latter  to  Oannady,  and  four  acres  by  purchase  from 
Stark  bimself ;  but  as  to  these  fifty-four  acres,  the  controversy 
was  adjusted  between  the  parties,  during  the  progress  of  th< 
cause,  and  need  not  be  further  ootioed    With  respect  to  the 
remaining^  fifty-four  acres,  Cannady  alleges  that  on  the  eleventh 
of  July,  1794,  he  advanced  to  Stark  sixty  dollars,  with  which 
he  was  to  purchase  for  Cannady  land,  upon  as  good  terms,  and 
as  convenient  to  Oannady  as  he  could;  and  he  exhibits  a  written 
receipt  of  that  import  signed  by  Stark.    He  charges  that  Stark 
purchased  of  Pickett,  in  Virginia,  whither  he  was  then  about 
going  with  that  view,  three  hundred  acres,  part  of  a  five-thou- 
sand-acre tract  lying  near  to  where  they  lived,  at  the  price  of 
one  hundred  pounds,  and  paid  to  Pickett  the  sixty  dollars 
which  he  had  advanced,  in  part  of  the  price;  that  shortly  after- 
wards Stark  had  the  three  hundred  acres  surveyed  and  laid  ofi 
for  him,  as  a  part  of  the  purchase,  fifty-four  acres;  that  an 
agreement  was  made  between  them,  whereby  he  agreed  to  let 
Stark  have  these  fifty-four  acres,  for  another  tract  of  fifty-four 
acres  adjoining  the  land  on  which  he  lived,  and  that  Stark 
accordingly  laid  off  to  him  other  fifty-four  acres,  the  possession 
of  which  he  has  had  ever  since;  but  that  Stark,  not  long  after 
tbia  agreement  to  exchange  began,  showed  a  disposition  to  dis- 
pute Gannady's  right,  unless  he  would  contribute  his  propor- 
tion of  the  expenses  which  Stark  had  laid  out  in  relation  to  the 
title,  and  that  they  at  length  agreed  to  submit  the  controversy 
to  arbitrators,  who  awarded  that  Stark  should  coovey  the  land, 
and  that  Cannady  should  pay  his  proportion  of  those  expenses; 
and  he  alleges  that  Stark  owed  him,  on  other  accounts,  a  sum 
equal  to  his  part  of  the  expenses,  and  agreed  to  settle  it  in  that 
vraj;  but  that  he  has  since  refused  to  do  so,  and  has  brought 
suit  and  recovered  judgment  in  ejectment  against  his  tenants  on 
the  land.     He  prays  for  a  conveyance  of  the  land,  and  if  that 
cannot  be  obtained,  compensation  for  his  improvements,  and 
for  general  relief. 

Stark,  in  his  answer,  admits  that  when  he  was  about  going  to 
Virginia,  to  purchase  the  land  of  Pickett,  Cannady  furnished 
him  sixty  dollars,  for  which  he  was  to  have  a  part  of  the  land; 
and  that  he  made  the  purchase  of  three  hundred  acres,  and  on 
his  return  had  the  same  surveyed,  and  laid  off  for  Cannady 
fifty-four  acres;  but  he  does  not  admit  that  any  part  of  the 
money  advanced  by  Cannady  was  paid  for  said  land;  and  he 
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alleges  that  in  addition  to  the  one  handled  pounds,  he  was  to 
tender  other  services  for  Pickett,  in  relation  to  the  title  of  tbm 
fiye-thoosand-acre  tract,  as  a  consideration  of  the  three  hondxed 
acres,  and  that  he  never  agreed  to  convey  to  Oannadj  the  land 
laid  off  for  him,  unless  he  would  contribute  his  proportion  ot 
the  charges  and  expenses  incurred  in  relation  to  the  flve-thoii- 
sand-acre  tract,  which  Oannadj  always  refused  to  do.    Tliis, 
he  avers,  gave  rise  to  the  controversy,  which  was  verbally  re- 
ferred to  arbitrators,  with  whose  award  he  was  willing  to  com- 
ply, and  insists  upon  Cannady  failing  to  do  so.    He  answezB 
evasively  as  to  the  agreement  to  exchange;  alleges  that  the  ref- 
erence and  award  were  in  relation  to  the  land  purchased  frozn 
Pickett,  and  that  the  land  claimed  by  Cannady  under  the  ex- 
change was  not  within  the  three  hundred  acres  so  purchased. 
He  admits  that  Cannady  has  had  possession  of  it,  but  alleges 
that  it  was  only  recently  before  the  commencement  of  this  suit 
that  he  obtained  the  legal  title,  and  insinuates  that  for  want  of 
the  l^al  title,  he  could  not  sooner  have  evicted  Cannady.    He 
insists  that  Cannady,  by  his  refusal  to  pay  him  for  the  expenses 
and  trouble  incurred  in  relation  to  Pickett's  daim,  has  forfeited 
all  right  to  the  land;  and  he  pleads  and  relies  upon  the  statute 
of  limitations,  and  the  statute  against  frauds  and  perjuries  in 
bar  of  the  relief  sought  by  Cannady. 

The  circuit  court  disregarded  the  agreement  to  exchange  and 
the  submission  to  arbitrators,  as  being  merely  verbal,  and  not 
such  as  could  be  enforced  under  the  statute  against  frauds  and 
perjuries;  but  was  of  opinion  that  the  agreement  of  Stark  to  pur- 
chase for  Cannady  was  binding;  and  that  Cannady  was  entitled 
to  the  same  proportion  of  the  three  hundred  acres  as  sixty  dol- 
lars bears  to  the  whole  price  paid  by  Stark;  and  that  the  price 
consisted  of  the  one  hundred  pounds,  and  all  the  expenses  and 
trouble  incurred  by  Stark  relative  to  the  title  of  Pickett's  claim, 
over  and  above  the  one  hundred  pounds  which  Pickett,  by  the 
agreement  with  Stark,  was  to  have  paid  towards  that  object; 
and  for  the  purpose  of  ascertaining  the  amount  of  those  ex- 
penses, and  the  compensation  for  Stark's  trouble,  and  of  laying 
off  Cannady's  portion  of  the  three  hundred  acres;  accordingly, 
commissioners  were  appointed,  who  were  moreover  directed  to 
assess  the  value  of  the  improvements  and  the  amount  of  the 
rents  of  the  part  allotted  to  Cannady,  and  make  report.  In 
this  state  of  things  Stark  died;  and  the  suit  being  revived 
against  his  heirs  and  administrator,  the  commissioners  made 
a  report,  by  which  it  appeared  that  they  had  laid  off  for  Can- 
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suhdj  thirty-eight  aores  and  twenty-nine  poles  as  hie  proportion, 
«iid  that  there  was  a  balance  of  rents  in  his  favor  against  Stark 
f  OfT  three  hundred  and  ninety-nine  dollars  and  ten  cents,  and 
Oie  court  pronounced  a  final  decree  accordingly,  from  which 
Staiifs  heirs  and  administrator  have  appealed  to  this  court. 

It  is  very  evident  that  the  statute  of  limitations  is  no  bar  to 
the  relief  sought  by  Cannady ;  for  time  never  runs  against  one 
in  possession.  And  besides,  Stark,  as  he  admits,  did  not  obtain 
the  legal  title  until  shortly  before  the  institution  of  this  suit; 
and  until  he  had  obtained  the  title,  Oannady's  cause  of  action 
against  him  was  incomplete: 

1.  There  is,  however,  no  doubt  that  the  statute  against 
frauds  and  perjuries  precludes  the  court  from  giving  relief 
upon  the  agreement  to  exchange  lands,  as  well  as  upon  the 
award  of  the  arbitrators;  for  the  agreement  to  exchange,  and 
the  agreement  of  submission  to  the  arbitrators,  were  both 
verbal,  and  cannot  under  the  statute  be  enforced.  But  the 
same  thing  cannot  be  predicated  of  the  original  agreement  by 
Stark,  to  purchase  land  for  Oannady. 

2.  Though  Stark  does  not  admit  the  fact,  yet  it  is  satisfac- 
tozily  proved  that  he  paid  towards  the  price  of  the  three  hun- 
dred acres  the  sixty  dollars  advanced  by  Cannady;  and  it  may 
well  be  doubted  whether  from  this  circumstance  alone  an 
equity  would  not  have  resulted  to  Oannady  by  implication  of 
law;  for  we  apprehend  where  an  agent  verbally  employed  to 
purchase  land  for  his  principal,  does  so  with  the  money  of  his 
principal,  but  makes  the  contract  in  his  own  name,  that  a  trust 
for  the  principal  will  result  by  implication,  which  is  not  affected 
by  the  statute  against  frauds  and  perjuries;  for  the  statute 
alone  forbids  the  enforcement  of  a  trust  or  equity  created  by 
contract^  and  not  such  as  results  from  the  nature  of  the  trans- 
action by  implication  of  law.  But  whatever  may  be  the  rule 
in  a  case  of  that  kind,  there  can,  we  think,  be  no  doubt  in  one 
like  the  present,  where  the  party,  by  a  writing  signed  by  him- 
self, acknowledges  the  receipt  of  the  money,  and  binds  himself 
to  make  the  purchase,  which  he  accordingly  does,  with  the 
money  which  he  received  for  tiie  purpose.  We  concur,  there- 
fore, with  the  circuit  court  in  the  opinion  that  the  original  con- 
tract by  Stark  to  purchase  for  Cannady  is  not  within  the  stat- 
ute against  frauds  and  perjuries,  and  that  Cannady  is  entitled 
to  a  decree  for  a  part  of  the  three  hundred  acres  purchased  of 
Pickett;  nor  is  there  any  doubt  but  that  the  part  which  should 
be  decreed  to  him  should  bear  the  same  proportion  to  the  three 
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hundred  acres,  as  sixty  dollars  bears  to  the  whole  oonsider&tioxi 
paid  therefor  by  Stfurk.    By  the  written  agreement  between 
Stark  and  Pickett,  filed  in  the  cause,  it  appears  that  in  addition 
to  the  one  hundred  pounds  Stark  agreed  to  have  a  general  plAt 
of   the  whole   five-thousand-acre  tract,   with  the  interfering 
claims,   made  out,  as  a  consideration  of  the  three  hundred 
acres,  Picket  agreeing  to  pay  the  sum  of  four  dollars  towarda 
the  expense  of  surveying.    In  fixing  the  consideration  of  the 
three  hundred  acres,  the  trouble  and  expense  of  making  out 
such  general  plat  should  be  ascertained,  and  that  sum,  when 
ascertained,  with  a  deduction  of  four  dollars,  should  be  added 
to  the  one  hundred  pounds,  as  making  the  entire  conaderation 
of  the  three  hundred  acres,  and  Cannady's  part  proportioned 
accordingly.    But  the  circuit  court  seems  to  have  required  the 
commissioners  to  also  take  into  the  estimate  Stark's  services  in 
other  respects  in  relation  to  the  title,  and  other  expenses  in- 
curred by  him  in  fixing  the  consideration  of  the  three  hundred 
acres;  and  the  commissioners  have  in  fact  done  so  in  their  re- 
port, and  thus  diminished  the  quantity  of  land  to  which  Can- 
nady  was  entitled  below  what  it  ought  to  be.    Cannady  ought, 
no  doubt,  to  contribute  his  due  proportion  of  the  expenses  of 
the  suit  brought  by  Stark  against  Pickett's  heirs,  to  obtain  the 
legal  title  of  the  three  hundred  acres,  if  on  account  of  their 
not  being  within  the  state  the  costs  could  not  be  made  of  them 
as  Stark  alleges.    But  these  expenses  ought  not  to  be  taken  as 
a  part  of  the  consideration  of  the  three  hundred  acres;  nor 
ought  Cannady  to  be  charged  with  or  made  liable  to  any  other 
expenses,  or  for  the  personal  services  of  Stark  in  other  respects, 
as  he  has  been  by  the  report  of  the  commissioners.    In  these 
respects  the  decree  of  the  circuit  court  is  more  prejudicial  to 
Cannady  than  it  ought  to  have  been;  but  Stark's  representa- 
tives cannot  for  that  complain.     They  have,   however,  just 
cause  to  complain  of  the  decree  as  it  relates  to  the  rents;  for 
there  is  no  principle  upon  which  they  ought  to  be  made  to 
account  for  the  rents  of  that  part  of  the  three  hundred  acres 
decreed  to  Cannady,  as  the  circuit  court  has  done,   without 
making  him  account  for  the  rents  of  the  lands  which  he  has 
had  the  possession  of,  as  an  equivalent  therefor,  under  the 
verbal  contract  to  exchange. 

3.  We  are  inclined  to  think,  however,  that  as  each  was  per- 
mitted by  the  other  to  enjoy  as  his  own,  the  land  he  possessed 
under  the  contract  for  the  exchange,  he  ought  not  to  be  account- 
able to  the  other  for  the  profits  he  has  received.    But  the  im« 
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provements  on  the  xespeciiYe  parcels  of  land  may  be  of  aneqnal 
Taloe;  and  in  proportion,  as  this  may  be  the  case,  the  one  will 
be  benefited  to  the  prejudice  of  the  other,  unless  he  who  re- 
ceived the  parcel  in  the  greatest  degree  enhanced  in  value  by 
the  labor  of  the  other,  is  made  to  account  to  him  for  the  differ- 
ence. An  estimate,  therefore,  of  the  value  of  the  improvements 
made  by  the  parties  respectively  upon  the  lapd  in  his  possession, 
and  which  is  to  be  restored  to  the  other,  ought  to  be  taken  by 
commissioners;  and  in  doing  this,  the  improvements  ought  to 
be  estimated  in  their  deteriorated  state,  and  in  proportion  as 
the  value  of  the  land  is  thereby  enhanced,  and  the  balance  should 
be  decreed  to  the  party  in  whose  favor  it  shall  be  found. 

The  decree  of  the  circuit  court  must  be  reversed,  with  costs, 
and  the  cause  be  remanded,  that  a  decree  may  be  entered  not 
inconsistent  with  the  foregoing  opinion,  and  such  other  decrees 
and  orders  as  may  be  agreeable  to  equity. 


Pbioe  V.  TOWSBY. 

[8  laracLL,  438.] 

A  Farxver's  Acxb  ajtzr  DzasoLirnoN  of  the  partQenhip  will  bind  the  oHmt 

partneiB  unlesa  notioe  of  the  diesolution  be  given. 
VoLUBTAiULT  PATiira  Anoihsb's  Bxbt  will  not  constitate  one  the  onditof 

of  that  other;  but  each  payment  ie  a  sufficient  ooniideration  to  mipporl 

a  pramiae  of  repayment. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  case. 
OriUenden,  for  the  plaintiff  in  error. 
J.  J.  Mar^iaU,  contra. 

By  CoTTBT.  This  was  an  action  of  assumpsit  brought  by 
Zerah  Towsey  and  Bobert.  Chambers,  merchants,  trading  under 
the  style  and  firm  of  Zerah  Towsey  A  Co.,  against  Gardner 
Price  and  John  Fisher,  late  partners,  doing  business  under  the 
style  of  Gardner  Price  A  Co.,  for  goods,  wares,  and  mer- 
chandise, and  for  money  laid  out  and  expended.  The  general 
issue  was  pleaded  with  notice  of  relief.  On  the  trial  the  plaint- 
iffs introduced  a  witness  who  declared,  that  one  of  the  plaintiffs 
had  contracted  with  the  firm  of  Gardner  Price  A  Co.  for  the 
building  of  a  brick  house,  in  the  town  of  Burlington;  that  an 
account  was  raised  in  the  books  of  Zerah  Towsey  &  Co.  by 
Gardner  Price  &  Co.,  and  goods  taken  up  to  the  amount  of 
I whilst  the  building  was  proceeding.     He  also  stated 
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that  an  account  bad  been  xaised  witb  tbe  firm  of  Zerab   A 
Moses  Towsej  of  two  bundred  and  ninety-nine  doUars  and 
twenty-eigbt  cents  against  Gardner  Price  A  Co.,  and  witbou^ 
tbeir  knowledge  tbe  account  was  transferred  by  tbe  witness  from 
tbe  books  of  Zerab  A  Moses  Towsey  to  tbe  account  against  tlio 
firm  of  Gardner  Price  A  Co.  on  tbe  books  of  Zerab  Towsey  A 
Co.,  and  a  credit  entered  on  tbe  books  of  Zerab  &  Moses 
Towsey  for  tbat  amount,  so  tbat  tbeir  account  witb  tbe  lasb- 
mentioned  firm  stood  balanced.    Tbe  witness  furtber  stated 
tbat  on  tbe  first  day  of  Marcb,  1820,  being  about  eigbteen 
montbs  after  tbe    defendants   bad    ceased  to  cany  on    tbe 
business  of   brick-making  and    laying,  in  wbicb  tbey   wero 
partners,  be  bad  an  interview  witb  Gardner  Price  alone,  and 
ezbibited  tbe  book  containing  tbe  account  against  tbe  firm 
of  Gardner  Price  &  Co.  wbicb  bad  been  transferred  from  tbe 
books  of  Zerab  &  Moses  Towsey  to  tbe  books  of  Zerab  Towsey 
&  Co.,  and  tbe  defendant,  Gardner  Price,  admitted  tbat  tbe 
account  was  correct,  but  refused  to  give  bis  note  for  tbe  bal- 
ance, alleging  tbat  tbe  firm  of  Gkrdner  Price  A  Co.  bad  a  cbarge 
for  extra  work  on  tbe  building  wbicb  would  exceed  tbe  balance 
due  Zerab  Towsey  A  Co. 

It  was  proved  by  anotber  witness  tbat  about  eigbteeu  montbs 
before  tbe  admission  of  tbe  account,  as  stated  by  tbe  former 
witness,  Gardner  Price  and  Jobn  Fisber  bad  ceased  to  work  as 
builders,  and  tbat  about  six  montbs  before  tbe  admission  tbey 
bad  dissolved  tbeir  partnersbip  and  tbat  Fisber  bad  taken  upon 
bimself  tbe  settlement  of  tbe  afiairsof  tbe  firm;  but  tbe  witness 
did  not  know  tbat  tbere  was  any  publication  made  of  tbe  disso- 
lution of  tbe  partnersbip,  or  tbat  tbe  plaintifh,  Zerab  Towsey 
A  Co.,  bad  any  notice  of  tbe  dissolution.  Upon  tbis  state  of 
facts  tbe  defendants,  by  tbeir  counsel,  moved  tbe  court  to 
instruct  tbe  jury,  if  tbey  were  of  opinion  tbat  tbe  account  of 
Gardner  Price  A  Co.  was  transferred  from  tbe  books  of  Zerab 
A  Moses  Towsey,  witbout  tbeir  consent  or  knowledge,  tbat  tbe 
admission  of  Gardner  Price  alone,  eigbteen  montbs  after  tbe 
dissolution  of  tbe  partnersbip,  did  not  bind  tbe  late  firm  of 
Gardner  Price  A  Co.,  and  tbat  tbey  ougbt  to  exclude  tbat  item 
from  tbe  account;  but  tbe  court  overruled  tbe  motion  and 
refused  to  give  tbe  instruction,  to  wbicb  tbe  defendants  ex- 
cepted, and  a  verdict  and  judgment  baving  been  rendered 
against  tbem,  tbey  bave  brougbt  tbe  case  to  tbis  court  by  writ 
of  error  witb  supersedeas, 

1.  Tbe  only  question  wbicb  was  directly  presented  by  tbe 
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motion  made  to  ibe  circuit  court  to  instruct  the  jury  was, 
whether   the    admisflion    made    by    one    of    the    defendants 
after  the  dissolution  of  their  partnership  was  binding  upon 
the  firm  or  not.    In  the  case  of  Walker  and  Evans  y.  Duberry^ 
1  Maish.  189,  it  was  held  by  the  court,  that  a  certificate  given 
by  one  partner,  after  a  dissolution  of  the  partnership  of  the 
amount  of  a  debt  due  from  the  firm  was  not  admissible  evidence 
to  prove  the  debt  in  an  action  iigainst  the  firm.    But  in  that 
case,  it  appeared  that  the  plaintiff  at  the  time  the  certificate  of 
the  amount  of  the  debt  was  given,  had  notice  of  the  dissolution 
of  the  partnership;  whereas,  in  this  case,  there  was  no  proof  of 
any  notice  having  been  given  of  the  dissolution  of  partnership, 
or  of  the  plaintiff  having  any  knowledge  of  the  fact;  nor  was 
the  court  asked  to  instruct  the  jury  that  the  admission  was  not 
binding  upon  the  hypothesis  of  the  existence  of  such  notice, 
and  the  law  is  well  settled  that  the  act  of  either  of  the  partners, 
notwithstanding  the  dissolution  of  the  partnership,  will  continue 
to  be  obligatory  upon  the  other,  until  due  notice  of  the  dissolu- 
tion is  given:  Watson's  Law  of  Partnership,  183;  Lex  Mercalaria 
460;  PhU.  Ev.  73. 

The  question,  therefore,  which  was  directly  presented  by  the 
motion  to  the  circuit  court  to  instruct  the  jury  was,  no  doubt, 
eorrecUy  decided  by  that  court.  But  indirectly  there  is  another 
question  involved  in  the  motion,  and  that  is,  whether  the  ad« 
mission  by  Gardner  Price  of  the  correctness  of  the  account 
transferred  from  the  books  of  the  firm  of  Zerah  and  Mosea 
Towsey  to  those  of  the  plaintiff,  was  sufficient  to  make  him  re- 
sponsible to  the  plaintifb  for  the  amount  of  that  account,  for  if 
he  did  not  thereby  make  himself  responsible  to  the  plaintifb, 
his  copartner  could  not  be  responsible. 

2.  It  is  perfectly  clear  that  the  defendants  could  not  be  made 
liable  to  the  plaintiffs  by  the  mere  act  of  transferring  the  debt 
from  the  books  of  Zerah  and  Moses  Towsey,  to  those  of  the 
plaintiff,  without  the  knowledge  or  consent  of  the  defendants; 
for  an  account  is  not  by  law  assignable,  so  as  to  authorize  an 
action  in  the  name  of  the  assignee.  The  transfer  of  the  debt, 
however,  from  the  books  of  the  one  company  to  those  of  the 
other,  may  with  propriety  be  considered  as  a  payment,  or  at 
least  as  evidence  of  a  payment  of  the  debt,  by  the  latter  to  the 
fonner;  but  even  thus  considered,  it  cannot,  per  ee,  give  the 
plaintiffs  a  right  to  maintain  the  action  against  the  defendants, 
for  the  amount  of  the  debt;  for  no  one  can,  by  voluntarily  pay- 
ing the  debt  of  another,  without  his  knowledge  or  consent,  be- 
lome  his  creditor.    But  the  payment  of  the  debt  by  the  plaint* 
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iffs  for  the  defendants,  is  a  sufficient  consideration  to  upHold 
the  agreement  subsequently  made  by  the  defendants  to  repay  it 
to  the  plaintiffs.  Thus  it  is  said  where  a  man  pays  a  sum  of 
money,  or  buys  goods  for  me  without  my  knowledge  or  reqneBt, 
and  frfterwards  I  agree  to  the  payment  or  receive  the  goods,  tliis 
is  equiralent  to  a  previous  request,  and  I  will  be  bound  hy  tlie 
agreement:  1  Com.  on  Oon.  23. 

There  is,  therefore,  no  error  in  the  refusal  of  the  circuit  court 
to  give  the  instruction  asked  by  the  defendants,  and  the  jttd^'- 
ment  must  be  affirmed  with  costs  and  damages. 


Wn^ON  V.  King. 

{8  XdRsu,,  407.] 

BDLiyxir  VT  Pabt  or  Tmt  DBnExmAiris.— It  ii  not  oImt  that  a  part  of  tb* 
dcfonda&ti  in  an  ezeoation  oan  replevy;  bat  if  a  part  do  leplery,  thegr 
will  not  be  permitted  to  vacate  the  bond»  on  the  ground  that  the  oUmt 
defendants  are  not  obligors  in  it. 

Thx  OmoB  or  Dxputt  Shbrut  akd  Jusnci  or  ths  Teacm  are  inoompatibla^ 
and  the  aooeptanoe  of  the  latter  will  vacate  the  former. 

OmosB  Di  Facto. — ^The  acts  of  a  depaty  sheriff  as  such,  after  he  has  quali- 
fied as  jostioe  of  the  peace,  are  not  on  that  acoonnt  void.  A  replevin 
bond,  taken  after  the  qualification  as  jostioe,  cannot  for  that  reason  b» 
set  aside  on  the  motion  of  the  obligors. 


Appbal  from  the  circuit  court.    The  opinion  states  the  case. 
Sharp,  AUomey^enerdl,  for  the  appellant. 
Monroe,  contra. 

By  OouBT.  This  is  a  motion  to  quash  a  replevin  bond,  made 
by  the  obligors  in  the  bond.  The  court  below  sustained  the 
motion  and  set  aside  the  sale,  from  which  this  appeal  is  prayed. 

1.  One  ground  relied  on  is  that  the  original  execution  was 
against  one  more  defendant  than  there  were  obligors  in  the 
bond;  or,  in  other  words,  that  the  sheriff  had  permitted  part 
of  the  defendants  in  the  original  execution  to  avail  themselves 
of  the  privilege  of  replevying  the  debt,  omitting  the  rest. 
There  have  been  two  decisions  of  this  court,  anciently,  on  this 
point;  one  deciding  that  it  was  necessary  that  all  the  defend- 
ants in  an  execution  should  join  before  a  replevin  was  allowed; 
the  other,  that  it  was  not  necessary  that  ail  should  join.  Per^ 
haps  the  only  way  to  reconcile  these  two  cases,  is  that  in  the 
first  case  the  motion  to  set  aside  the  bond  was  made  on  the  pari 
of  the  plaintiff  in  the  execution;  in  the  latter,  the  motion  was 
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made  by  the  defendants;  and  in  this  attitude  both  decisions 
might  be  sustained.  For  it  is  a  point,  by  no  means  clear,  that, 
according  to  the  law  under  which  this  bond  was  taken,  a  part 
of  the  defendants  should  be  permitted  to  replevy  when  the  rest 
did  not  join.  But  waiving  any  positive  opinion  on  this  point, 
we  are  clearly  of  opinion  that  the  parties  who  did  avail 
themselves  of  the  privilege  of  replevying,  ought  not  to  be  per- 
mitted to  avail  themselves  of  the  objection;  for,  conceding  that 
the  law  did  not  allow  them  to  replevy,  unless  all  joined,  it 
would  be  preposterous  to  permit  those  who  availed  themselves 
of  the  privilege  for  their  ease  and  benefit  to  complain  that  they 
had  too  much,  or  more  indulgence  than  the  law  permitted. 
ThiB  objection,  therefore,  can  not  be  sustained. 

2.  The  next  question  worthy  of  notice,  and  probably  that 
which  was  sustained  by  the  court  below,  arises  out  of  the  follow- 
ing facts:  the  deputy  sheriff  who  took  the  bond  had  been  regu- 
larly deputed  and  sworn  as  deputy  for  the  then  principal  sheriff 
of  the  county,  and  daring  his  period  of  service  he  was  commis- 
sioned as  justice  of  the  peace  for  the  county,  and  accepted  the 
commission,  took  the  oaths  required  by  law,  and  did  many  acts 
pertaining  to  the  office  of  justice  of  the  peace.  He  still,  how-> 
ever,  continued  to  exercise  the  office  of  deputy  sheriff  in  every 
part  of  its  duties,  and  was  recognized  by  the  courts  of  the  county 
as  deputy  sheriff,  notwithstanding  his  commission  as  justice  of 
the  peace,  and  daring  this  period,  while  he  combined  the  duties 
in  himself  of  both  offices,  he  took  the  replevin  bond  in  question. 
We  readily  concede  that  these  two  offices  are  clearly  incompat- 
ible, both  at  common  law  and  by  the  more  potent  constitutional 
principle  which  forbids  the  combination  of  executive  and  judi- 
cial powers  in  the  same  person.  Although  he  was  but  a  deputy 
sheriff,  yet,  as  such,  he  could  exercise  all  or  nearly  all  the 
functions  of  the  office  of  principal,  which  clearly  belongs  to  the 
executive  department  of  the  government;  and  it  would  be  pros- 
trating the  power  of  the  constitution  to  say  that  the  deputy  would 
not  be  disqualified  from  doing  what  his  principal  would  be  disqual- 
ified to  do  under  the  same  circumstances.  We  conceive  it  also 
clear  that  by  the  act  of  assembly,  passed  on  the  twenly-first  of 
December,  1799,  2  Dig.  L.  K.  974,  the  acceptance  of  an  office 
incompatible  with  the  one  held,  vacated  the  first  office.  But 
while  we  concede  thus  far,  we  by  no  means  admit  that  the  acts 
of  the  deputy  sheriff  while  in  this  situation  were  void,  or  that 
they  must  be  so  held  where  the  rights  of  third  persons  are  con- 
eemed  and  his  acts  are  collaterally  brought  in  question.    In  a 
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proceeding  against  the  officer,  questioning  his  right  to 
the  office  of  deputy  sheriff,  these  principles  ought  to  be 
tained,  but  must  not  be  allowed  to  operate  on  the  rights  of  tliizd 
persons.  He  was  indubitably  an  officer  de/ado,  and  acoordm^ 
to  the  principles  recognised  by  this  court  at  the  last  term  in 
Stevenaon  etc.  y.  JBUer  etc.,  2  Lit.  809;  and  at  the  present  term 
in  the  case  of  CommonweaUh  t.  Arnold,  his  acts  must  be  held 
Talid  between  third  persons. 

It  has  been  contended  in  argument  that  this  doctrine  onljr 
applies  where  the  officer  de  facto  was  brought  in  by  color  at 
office,  and  that  as  he  was  brought  in  by  aTalidappointment,which 
he  afterwards  vacated,  the  case  is  different  and  all  color  or  pro* 
test  was  destroyed.    We  cazmot  agree  that  the  facts  of  tikis  case, 
or  the  reason  of  the  rule,  will  make  this  case  an  exception.    In* 
deed,  its  applicability  is  more  strong  than  in  case  of  a  first  color- 
able appointment.   Here  he  came  in  rightfully,  and  by  the  record 
of  his  appointment  and  his  exercise  of  the  office,  still  appeared 
to  continue  rightfully  in  the  office,  and  his  title  was  affected  bj 
the  reception  of  a  commission  and  an  oath  of  office  in  pais  only. 
We,  therefore,  conceive  that  his  acts  are  valid,  and  must  be  so 
held  between  others,  be  his  own  responsibility  what  it  may. 

The  judgment  must,  therefore,  be  reversed,  with  costs,  and 
directions  given  to  the  court  below,  there  to  overrule  the  motion 
to  quash  the  replevin  bond,  with  costs. 


£licoio>obef  t;.  Gabmiohael. 

[3  LnXBLL,  472.] 

Air  Auiir  Ooxtld  Hold  Lands  by  pnrchaae  by  the  oommoii  law  d  TCngi^n^i, 

adopted  by  Virgixiia  at  the  revolution,  until  divested  by  inqneetof  offioa^ 

bat  he  could  not  take  by  descent. 
iHQmsT  or  OniGB  was  absolutely  necessary  to  divest  an  alien  of  lands  so* 

quired  by  purchase. 
A  Patbnt  Might  Lawvullt  Issue  to  as  Aixaax,  under  the  act  of  1779, 

during  the  time  allowed  him  to  become  a  citiaen;  and  if  he  became  s 

citisen  within  that  time,  though  after  the  .issnanoe  of  the  patent,  tht 

legal  title  thereby  became  vested  in  him. 
BaooiONO  A  CrnoRr  or  Oira  or  thx  Uhitbd  Staxb,  after  the  ratifioatias 

of  the  articles  of  confederation,  entitled  the  person  to  the  rights  of  citi* 

senship  in  Virginia. 
To  Bbndxb  Admxssiblb  a  CSoft  of  a  lost  instrument  which,  if  produced, 

would  not  be  admissible  without  proof  of  its  execution,  it  ii  essentis) 

that  the  execution  of  the  original  be  proved. 
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A  Govt  07  ▲  Will  execated  in  a  foreign  oonntry,  iwoni  to  be  a  trne  oopj 
ly'one  of  the  attesting  witnesaee,  who  also  testified  that  the  will  was 
attested  by  two  others  in  the  presence  of  the  testator,  that  he  acknowl* 
edged  the  will  to  be  his»  and  that  he  was  of  disposing  mind,  is  admissible. 

IfaBTiTATJt  nr  PRTTATE  Statutb  are  evidence  between  the  applicant  and  the 
commonwealth,  bat  not  between  the  applicant  and  other  individuals. 

A  Trlb  Subsbqxtentlt  Aoquhusd  by  thb  CJoiof okwealth  by  escheat,  from 
sn  elder  patentee,  will  not  innre  to  the  benefit  of  a  junior  patentee.  Tbs 
commonweslth  may  convey  this  title  to  another,  who  will  have  all  the 
zil^ts  of  the  elder  patentee. 

Iki  SovKRKioiiTr  IS  NOT  SuBJicT  TO  Imfutatxohs  of  frand,  is  not  boond 
by  the  doctrine  of  estoppel,  nor  do  her  grants  imply  warrsatiss. 

Appbai.  from  the  general  ooort.    The  opinion  states  the  oaae. 
Hoggin  and  Crittenden,  for  the  plaintiff. 
WvskUffe  and  Bibb,  contra. 

By  GouBT.  This  was  an  ejectment^  decided  in  favor  of  the 
tenants  or  defendants  in  the  court  below.  The  parties  claim 
under  adverse  patents,  issued  by  the  commonwealth  of  Virginia. 
That  set  up  by  the  lessors  of  the  plaintiff  is  the  eldest  in  date, 
and  was  issued  to  Bobertus  Samuel  Brandtz,  on  the  eleventh  of 
October,  1781.  But  it  is  shown  that  at  the  time  the  patentee 
was  an  alien  and  a  native  of  the  Netherlands;  and  that  on  the 
eighth  of  November,  1784,  not  quite  one  month  after  the  patent 
issued,  he  took  the  oath  of  naturalization  in  the  state  of  Mary- 
land, before  a  competent  tribunal,  pursuant  to  an  act  of  the 
legislature  of  that  state,  admitting  foreigners  to  become  citi- 
zens. It  is,  tlu^refore,  contended  that  this  grant  to  an  alien  is 
void,  and  passes  no  estate,  or  not  such  an  interest  as  will  sup- 
port an  ejectment;  and  this  is  the  first  question  presented  for 
our  decision. 

1.  From  the  authorities  cited,  and  the  investigation  the  court 
has  made  on  this  subject,  the  following  general  rules  are  dis- 
covered to  have  existed  in  the  laws  of  England  at  our  separa- 
tion from  that  country:  1.  *'  That  an  alien  may  take  land  by 
purchase  and  is  clothed  with  the  title;  but  he  holds  it  for  the 
use  of  the  ground,  and  may  be  divested  of  it  by  an  inquest  of 
office  found.  This  inquest,  however,  is  absolutely  necessary 
before  the  title  can  be  taken  from  him."  2.  "  That  an  alien 
cannot  take  a  title  by  descent,  as  he  can  by  purchase;  and  in 
case  the  heir  is  an  alien,  the  title  is  immediately  vested  in  the 
crown,  and  no  inquest  is  necessary  for  that  purpose,  although 
an  office  of  instruction  may  be  found."  There  can  be  no  doubt 
that  the  commonwealth  of  Virginia,  when  it  assumed  its  repub« 
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Uoan  character,  succeeded  to  the  rights  and  privileges  .of  tho 
crown  of  England  as  to  her  own  domain.     And  it  is  equally 
dear  that  she  adopted  the  laws  in  force  there  at  a  eartauA 
period;  so  far  as  they  were  compatible  with  the  genius  aad 
spirit  of  the  new  government,  and  were  not  locally  inapplicdi- 
ble.    Without  inquiring  into  the  policy  of  the  foregoing  prin- 
ciples, or  inves^gating  the  reasons  which  gave  them  birth, 
have  no  doubt  they  were  also  adopted  by  Virginia,  at  the 
lution,  and  composed  part  of  her  code,  and  ought  to  be  ad- 
judged to  exist,  until  altered  by  the  legislature.     This  baua 
been  held  to  be  true  in  New  York,  with  regard  to  that  state, 
and  is  so  decided  with  regard  to  Virginia,  by  the  supreme  court 
of  the  United  States,  in  the  case  of  IhirfasB^s  Devisee  v.  i7un- 
ier^a  Leasee,  7  Crunch,  603.    It  is  also  decided  in  that  case  that 
a  devisee  is  a  purchaser  within  the  meaning  of  the  rule,  and 
can,  and  does,  take  the  estate  devised  to  him. 

2.  But  that  a  grantee  from  the  crown  or  government  would 
or  could  take  an  estate  by  patent,  and  hold  it  for  the  use  of  the 
government,  is  a  point  not  so  clear.  There  is  a  considerable 
difference  between  him  and  the  purchaser  from  an  individual. 
The  reasons  which  operate  in  the  latter  case  are  not  as  patent 
in  favor  of  the  former.  Besides,  many  dicta  in  the  English  au* 
thorities  are  against  it:  See  Bro.  Abr.  tit.  Patent,  44;  7  Viner's 
Abr.  tit.  Prerogative,  p.  78;  2  Bl.  Com.  347,  348,  and  Tucker's 
note;  Jacob's  L.  Diet,  under  Grants  from  the  Grown.  There 
is,  however,  opposed  to  these  authorities,  the  case  of  Craig  ei 
al.  V.  Bad/ord,  3  Wheat.  694,  in  the  supreme  court  of  the  United 
States,  precisely  in  point  with  the  present.  But  this  case  is 
decided  on  the  authority  of  the  case  of  a  devisee,  in  Fairfax's 
Devisee  v.  Hunier's  Lessee,  7  Cranch,  603,  supposing  the  case  of 
the  devisee  and  that  of  a  grantee  from  the  state  to  be  precisely 
parallel.  Besides,  the  question  does  not  appear  in  that  court 
to  have  undergone  the  same  minute  investigation  of  authority, 
the  mature  deliberation,  and  the  application  of  reason,  which 
usually  characterize  the  decisions  of  that  enlightened  tribunal. 

3.  Without,  however,  weighing  these  authorities,  and  deter- 
mining which  ought  to  preponderate,  we  shall,  assuming  the 
law  for  the  present  to  be  that  an  alien  cannot  take  by  a  grant 
from  the  government,  look  into  the  statutes  of  Virginia,  which 
originated  these  claims  now  in  contest,  and  see  how  far  sh^ 
has  recognized  these  principles,  or  aided  the  case  of  the  alien. 
It  is  at  ODce  evident  the  legislature  did  recognize  the  repug- 
nance  of  the  common  law  to  an  alien  holding  the  soil;   for  in 
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the  act  of  1799  (1  Lit.  415),  it  is  provided  that  '<  all  persona,  as 
well  foreigners  as  others,  shall  have  the  right  to  assign  or  transfer 
wazxants  and  certificates  of  survey  for  lands;  and  any  foreigner 
pnrchaaing  lands  may  locate,  and  have  the  same  surveyed,  and 
after  returning  a  certificate  of  survey  to  the  land-offlce,  shall 
be  allovred  the  term  of  eighteen  months,  either  to  become  a 
citizen  or  to  transfer  his  rights  in  such  certificate  of  survey  to 
some  citizen  of  this,  or  any  other  state  of  the  United  States  of 
America."    This  provision  acknowledges  the  common  law  prin- 
ciple that  an  alien  could  not  hold,  by  enabling  him  sub  modo  to 
purchase.    But  while  it  does  this,  it  provides  for  a  class  of 
cases  which  includes  the  right  of  Bobertus  Samuel  Brandtz.    It 
has  made  an  inroad  upon  the  common  law.     It  supposes  that 
aliens  may  purchase,  and  enables  them  to  do  so,  and  again  to 
sell.     It  permits  them  to  locate,  survey,  and  return  the  plats, 
and  then  gives  them  eighteen  months  either  to  sell  or  become 
citizens.    From  this  it  is  evident,  if  they  did  sell,  the  citizen 
purchaser  acquired  a  good  title.     It  as  clearly  follows  that  if 
they  became  citizens  in  the  same  time,  they  might  keep  it 
themselves.    If  this  is  not  necessarily  implied  in  these  pro- 
visions, they  mean  nothing,  and  are  wholly  inoperative.     Why 
give  the  foreigner  time  to  sell,  if  he  could  not  sell,  and  his  pur- 
chaser could  receive  nothing?    And  give  him  time  to  become  a 
citizen  when  he  could  gain  no  title  by  it  ?    Why  tantalize  him 
vdth  the  prospect  of  obtaining  land  by  acquiring  citizenship, 
and  then  slip  the  land  from  him,  because  he  was  an  alien. 
Hence  we  conclude  that  an  alien  could  acquire  title  by  becoming 
a  citizen.    The  question  then  remains,  did  Bobertus  S.  Brandtz 
so  comply  with  these  questions  as  to  entitle  him  to  hold  these 
lands? 

By  recurring  to  his  grant  it  appears  that  he  claims  as  the 
assignee  of  another  individual.  At  what  stage  of  the  title  he 
acquired  Mb  interest  does  not  certainly  appear  in  this  cause; 
hut  if  we  suppose  it  as  early  as  the  warrant  itself,  he  was  au- 
thorized to  locate  and  survey.  One  of  these  surveys  (as  there 
are  two  in  question)  was  made  on  the  nineteenth,  and  the  other 
on  the  twenty-third  of  January,  1783.  Fifteen  months  were 
allowed  him  to  return  the  survey  to  the  land-officer.  But  sup- 
posing him  to  have  done  it  much  sooner,  not  more  than  eighteen 
months  could  have  elapsed  before  he  became  a  citizen  of  Mary- 
land, as  the  register  was  allowed  nine  months  before  the  grant 
must  issue,  and  there  were  but  twenty-one  or  two  months  be- 
tween the  dates  of  his  surveys  and  the  date  of  his  citizenship. 
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The  question  then  arifle8»  did  this  acquisition  of  dtiisBfiBhip 
enable  him  to  hold  tiiese  lands?  Had  he  become  a  citizen  of 
Tizginia  in  any  legitimate  mode  zeoognized  bj  the  laws  of  that 
state,  no  doubt  of  his  tiUe  could  be  reasonably  entertained. 

4.  But  will  the  citizenship  conferred  on  him  by  Uaryland 
answer  the  purpose  ?    By  the  act  he  was  authorized  to  buj^,  and 
he  had  bought;  his  right  was  presenred,  subject  to  the  contin- 
gency of  becoming  a  citizen.     Waiving  the  inquixy  whether  the 
expressions  of  the  act  confined  him  to  become  a  citizen  of  that 
state,  and  assuming,  for  the  purpose  of  argument,  that  it  did, 
we  turn  ourselves  to  a  provision  in  the  articles  of  confederation 
then  in  force,  which  must  have  an  important  bearing  on  this 
subject.     The  expressions  alluded  to  are:  ''The  free  inhabit- 
ants of  each  of  these  btates,  paupers,  vagabonds  and  fugitives 
from  justice  excepted,  shall  be  entiUed  to  all  the  privileges  and 
immunities  of  free  citizens  in  the  several  states;  and  the  people 
of  each  state  shall,  in  every  other,  enjoy  all  the  privileges  of 
trade  and  commerce."    This  construction  of  the  expressions  of 
this  fourth  article  is  not  dear  of  difficulty.    It  may  plausibly 
be  argued  that  the  free  inhabitants,  though  not  citizens  in  any 
state,  would  be  entitied  to  the  privileges  and  immunities  of  cit- 
izens in  eveiy  other;  that  is,  to  greats  privileges  than  enjoyed 
by  them  in  the  state  in  which  they  dwell.    But  it  is  not  neces- 
sary to  give  the  expression  "  free  inhabitants"  as  a  latitudinous 
construction  in  this  case.   It  is  sufficient  if  the  meaning  intended 
be  free  citizens.    In  such  case  they  were  entitied  to  the  privi- 
lege of  citizens  in  every  state.    No  difference  in  what  state  citi- 
zenship was  acquired,  it  entitied  to  the  same  privileges  in  aU. 
So  that  as  soon  as  Bobertus  S.  Braodtz  became  a  citizen  of 
Maryland,  eo  instarUe  he  was  entitied  to  all  the  privileges  and 
immunities  of  a  free  citizen  of  Virginia.     And  however  absurd 
it  may  appear  that  any  state  could  naturalize  and  admit  by  law, 
and  tiiat  law  be  so  operative  as  to  confer  the  same  rights  extra 
terriiorium^  yet  this  phenomenon  was  presented  under  the  opera- 
tion of  the  articles  of  confederation.     It  would  seem  to  give 
the  article  in  question  no  effect  to  say  that  Brandtz  was  entitied 
to  the  privileges  and  immunities  of  Virginia,  and  yet  that  he 
could  not  hold  the  land  to  which  he  was  previously  entitied 
there,  and  that  the  grant  should  be  inoperative  in  his  hands 
when  it  could  be  valid  in  the  hands  of  a  citizen  of  Virginia. 
Hence  we  conclude  that  he  was  entitied  to  the  land. 

The  objection  made  to  this  is,  that  his  patent  issued  before 
the  acquisition  of  citizenship  in  Maryland.    To  this  it  may  be 
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answered  that  he  previouBly  held  an  inchoate  title  in  Yirginiai 
Babject  to  be  defeated  by  his  failing  to  become  a  citizen,  and 
that  the  act  of  his  becoming  such  had  relation  so  far  as  to  con« 
firm  his  estate;  for  the  principle  is  well  settled,  that  if  an  alien 
acquires  real  estate,  and  is  afterwards  naturalized,  it  has  rela- 
tion back,  and  confirms  the  estate  so  acquired:  2  Bl.  Com.  250; 
2  Bac.  79.  A  further  objection  may  be  stated,  arising  from  the 
expression  of  the  Virginia  act,  authorizing  the  foreigner  to  sell 
by  assignment  only  of  the  plat  and  certificate.  Hence,  it  may 
be  contended  that  no  patent  ought  to  have  issued  for  that  pe- 
riod, or  until  the  foreigner  was  naturalized.  To  this  it  may  be 
replied  that  the  register  was  bound  to  receiye  the  plats  and  cer- 
tificates; and  all  that  he  did  receive,  by  the  subsequent  direc- 
tions of  the  same  statute,  he  was  to  register,  and  to  issue 
patents  thereon,  within  not  less  than  six  nor  more  than  nine 
months.  He  was  not,  therefore,  to  wait  the  citizenship  of  the 
holder  of  any  plat  and  certificate.  The  patent  might  issue  and 
the  estate  be  still  dependent  upon  the  contingency  of  citizen- 
ship; and  on  that  happening,  the  estate  was  complete.  Hence, 
we  conclude  that  under  the  peculiar  indulgence  given  to  for- 
eigners, by  the  Virginia  statute,  appropriating  these  lands,  and 
the  citizenship  acqtdred  in  Maryland,  and  the  privileges  and 
immunities  of  that  citizenship  being  extended  by  the  articles  of 
confederation,  Brandtz  acquired  a  complete  title,  not  even  sub- 
ject to  be  defeated  by  an  inquest  of  office,  if  one  was  produced. 
If  there  should  be  any  doubt  in  this,  the  legislature  of  Ken- 
tucky, at  their  session  of  1796,  confirmed  his  estate  in  these 
lands,  by  releasing  all  claims  which  the  state  might  have  by 
reason  of  his  alienage;  so  that  the  possibility  of  recovering  the 
lands  by  inquest  of  office,  was  forever  abandoned  by  the  state. 
The  next  event  which  happened  in  the  title  of  the  plaintiffs 
below,  was  the  death  of  the  patentee,  leaving  an  only  son,  who 
was  an  alien,  and  could  not  inherit;  nor,  as  before  said,  was  it 
necessary  for  any  office  to  be  found  for  the  purpose  of  com- 
pletely vesting  the  lands  in  the  commonwealth;  of  course,  the 
title  was  escheated  to  the  government.  His  alien  son,  Johannes 
Brandtz,  after  the  death  of  the  father,  by  an  agent  in  New 
York,  sold  and  conveyed  these  lands  to  Charles  Smith,  who 
eonveyed  them  to  Isaac  and  Nicholas  Qouverneur,  who,  being 
aware  of  the  escheat  that  had  taken  place,  applied  to  the  legis- 
lature of  Kentucky,  and  they,  at  their  session  of  1799  (Session 
Acts,  p.  118),  passed  an  act  reciting  the  transfers,  as  they  were 
presented  to  the  legislature,  in  a  preamble,  and  then  follows  the 
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enacting  seotion:  "  Be  it  enacted  that  all  the  right  of  the  ^vro 
tracts  of  land,  containing  five  thousand  acres,  and  ^Ye  thoas&nd 
eight  hundred  and  twelve  acres,  lying  on  Plum  creek,  in    tbe 
county  of  Shelby,  which  the  said  Bobertus  Samuel  Braodtas 
had,  before  and  at  his  death,  and  the  right  of  Johannes  Brandts, 
his  legal  heir  and  representative,  shall  be,  and  is  hereby  vested 
in  the  said  Isaac  and  Nicholas  Gouvemeur,  and  their  heirs,  rn, 
the  same  and  as  ample  a  manner  as  if  the  said  Bobertus  Samuel 
Brandtz  had  done  in  his  life-time,  or  as  if  the  said  Johannes 
Brandtz  had  been  a  naturalized  citizen  when  he  executed  tlie 
power  of  attorney  for  the  sale  and  conveyance  of  said  lands." 

5.  After  reading  this  act,  the  appellants  offered  in  evidence  a 
copy  of  a  letter  of  attorney  from  J.  Brandtz,  corresponding  witlx 
that  alluded  to  in  the  preamble  of  this  act.  The*  copy  was  ob- 
jected to  because  it  could  not  be  given  in  evidence  as  a  record- 
ed paper  under  the  laws  of  the  commonwealth,  and  because  the 
non-production  of  the  original  was  not  accounted  for,  and  there 
was  no  proof  of  the  execution  of  the  original.  The  objection 
was  sustained,  and,  we  conceive,  properly.  For  although  there 
was  some  proof  that  the  original  could  not  be  found,  yet  there 
was  no  proof  of  the  execution  of  the  original,  or  indeed  that  it 
existed,  except  what  the  recital  in  the  preamble  of  the  aforesaid 
acts  relative  to  the  tiUe  of  Bobertus  S.  Brandtz  afforded. 

6.  The  will,  also,  of  Nicholas  Gouvemeur,  was  rejected  on  the 
trial  on  the  application  of  the  defendants  below.  We  cannot 
approve  of  the  rejection  of  this  will.  It  is  the  same  which  was 
decided  to  be  inadmissible  in  this  cause  when  formerly  before 
this  court:  See  4  Bibb,  484.  But  on  the  trial  the  copy  was  pre- 
sented, with  the  deposition  of  one  of  the  subscribing  witnesses, 
who  deposes  the  copy  to  be  correct;  that  he  and  the  two  remain- 
ing witnesses  attested  it  in  the  presence  of  the  testator,  who  ac- 
knowledged it  as  his  will,  and  that  he  was  at  the  time,  of  disposing 
mind  and  memory.  The  same  witness  proved  the  death  of  the 
testator,  and  under  such  circumstances  we  see  no  reason  why  a 
will  may  not  be  given  in  evidence,  on  a  trial,  when  proved  to 
have  been  executed  according  to  the  statute,  as  well  as  any  ot^er 
tiUe  paper  which  cannot  be  read  as  a  recorded  instrument:  See 
Hood  V.  Mathers^  2  Wash.  555,  and  Bowman  v.  BartleU,  at  the 
spring  term,  1821.  We,  therefore,  conceive  that  the  court  erred 
in  rejecting  this  will. 

7.  The  court  also  instructed  the  jury,  on  the  application  of  the 
defendants  below,  that  the  recitals  in  the  preambles  of  the 
before    recited    statutes   of    1796  and    1799,   that    Bobertus 
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S.  Brandtz    was   a  naturalized   citizen  of   the  United  States, 
and    a  letter   of   attorney    and    conyeyance   from    Johannes 
Brandtz   were    not  evidence   of    these  facts   as   against    the 
defendants.      The  facts   recited  in  the  preamble  of  a  private 
statate  may  be  evidence  between  the  commonwealth  and  the 
applicant,  or  the  party  for  whose  benefit    the  act  passed. 
But  as  between  the  applicant  and  another  individual,  whose 
rigbts  are  affected,  the  facts  ought  not  to  be  evidence.  We  well 
know  that  such  applications  are  made  frequently  ex  parte.  And 
if  they  are  not  entirely  so,  but  the  party  affected  appears  and 
resists  the  statate,  it  is  veiy  questionable  whether  the  facts  re^* 
cited  ought  to  be  evidence  in  a  future  contest.   The  legislature, 
in  all  its  inquiring  forms,  by  committees,  make  no  issue,  and 
in  their  discretion  may  or  may  not  coerce  the  attendance  of  wit- 
nesses, or  the  production  of  records,  and  are  frequently  not 
bound  by  those  rules  of  evidence  applicable  to  an  issue  prop- 
erly formed,  the  trial  of  which  is  an  exercise  of  judicial  power. 
Once  adopted,  the  principle  that  such  facts  are  conclusive,  or 
even  pHma/ade  evidence  against  private  rights,  and  many  in« 
dividual  controversies  may  be  prejudged  and  drawn  from  the 
functions  of  the  judiciary  into  the  vortex  of  legislative  usurpa- 
tion.   The  appropriate  functions  of  the  legislature  are  to  make 
laws  to  operate  on  the  future  incidents,  and  not  the  decision  of » 
or  forestalling,  rights  accrued  or  vested  under  previous  laws. 
Hence  such  a  preamble  as  the  present  ought  in  such  a  contro- 
versy to  be  taken  to  answer  the  purpose  for  which  it  was  in- 
tended, that  is,  an  apology  for  the  passage  of  the  act,  and  the 
reason  why  the  legislature  so  acted.     Such  a  preamble  is  evi- 
dence that  the  facts  were  so  represented  to  the  legislature,  and 
not  that  they  are  really  true.    The  court,  therefore,  we  con- 
ceive, did  right  in  giving  this  instruction  as  asked.     But,  to  re- 
turn to  the  title,  and  conceding  this  point  to  be  in  favor  of  the 
defendants  below,  we  cannot  perceive  that  it  will  be  of  great 
advantage  to  them.    For  the  enacting  part  of  the  last  recited 
statute  is  positive  and  every  way  adequate  in  terms  to  vest  the 
estate;  and  all  the  rest  of  the  points  decided  by  the  court  below 
rest  upon  the  question,  whether  as  the  grants  of  the  defendants 
had  all  issued  previous  to  the  death  of  Bobertus  S.  Brandtz, 
and  the  consequent  escheat  thereupon  to  the  government,  the 
title  when  escheated  enured  to  the  benefit  of  these  junior 
grantees,  so  that  government  could  not  grant  it  again,  unless 
subject  to  these  posterior  grants,  as  contended  for  by  the  defend- 
ants, or  whether  the  government  took  the  estate  as  an  entire 
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thing,  unaffected  bj  junior  patents,  and  could  grant  it 
paying  no  regard  to  these  patentB,  so  as  to  place  the  last  graotee 
completely  in  the  shoes  of  the  first?  Upon  this  question  Hie 
cause  must  essentially  turn.  For  it  is  CTident  that  the  ae^  of 
1799  is  fully  equal  to  any  grant  the  legislature  could  give  oo 
parchment  issued  through  the  instrumentality  of  her  ministeziaJ 
officers. 

8.  That  an  individual  who  has  conyeyed  land  without  title, 
and  afterwards  acquired  title,  cannot  set  it  up  against  his  o^^^n 
deed,  and  that  the  title  when  acquired  enures  to  the  benefit  of 
his  grantee,  is  perfectly  clear.    In  like  manner,  if  he  conveTS, 
possessing  title,  and  afterwards  make  a  subsequent  deed,  and 
thereafter  the  estate  first  conTeyed  reverts  to  him,  that  the 
latter  estate  might  thereby  be  rendered  good,  as  contended  in 
argument,  may  also  be  true.    But  this  principle  is  adopted  to 
punish  his  wrong,  or  compel  him  to  do  right.    It  was  an  act  of 
turpitude  to  convey  without  title,  or  after  he  had  parted  with 
the  estate,  and  he  is  therefore  estopped  from  asserting  his  after 
acquired  estate.    In  other  words,  the  law  will  not  let  him  show 
the  truth,  in  alleging  that  he  had  nothing  when  he  conveyed, 
and  thereby  the  title,  when  acquired,  is  held  for  his  defrauded 
grantee.    This  doctrine  was  fully  recognized  by  the  court  in 
the  case  of  Maade  v.  S^kutian  elc.,  4  Bibb,  433.    But  does  this 
rule  apply  to  governments,  and  are  they  fettered  l^  the  same 
principle.    In  England,  the  vnll  of  the  king  is  substituted  for 
the  will  of  the  nation.    Hence,  it  is  said  that  the  king  can  do 
no  wrong.    Not  but  the  king  as  an  individual  may  be  as  sinful 
as  others,  but  as  the  will  of  the  nation  was  centered  in  him,  or 
rather  as  his  will  was  that  of  the  nation,  he  could  do  no  wrong, 
because  the  soTereignty  of  the  nation  could  not  be  thus  im- 
pugned and  airaigned.    In  a  commonwealth  like  ours,  the  will 
of  the  majority  expressed  in  the  constitution  and  laws,  and 
developing  its  acts  by  its  public  functionaries  created  by  the 
people,  is  the  sovereign.    This  vrill  is  personified,  yet  it  is  ideal, 
and  on  the  subjects  within  its  appropriate  sphere,  it  is  sov 
ereign,  and  cannot  be  arraigned.    Hence,  wrong  and  fnxA 
cannot  be  imputed  to  it,  except  so  far  as  it  violates  the  para- 
mount will  written  in  the  form  of  a  constitution,  or  the  rules 
prescribed  by  the  government  of  the  Union,  or  its  compacts 
with  other  governments.    In  other  cases  it  cannot  be  accused 
of  fraud,  or  subjected  to  estoppels,  except  so  far  as  it  may  have 
subjected  itself.    No  instance,  it  is  believed,  can  be  found  of 
either  estoppels  being  allowed   to  operate,  or  fraud  to  be 
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chatiged  against  the  crown  of  England,  or  the  oommonwealths 
of  America.     The  doctrine  is  thej  are  not  estopped.    Hence, 
the  supreme  court  of  the  United  States  insinuate,  in  the  case 
of  Fleuher  ▼.  Peok^  7  Granch,  87,  that  fraud  could  not  be 
STerred  or  proTed  against  the  goYemment  of  Georgia.    Thus 
the  reasons  which  riyet  estoppels  on  indiyiduals,  fail  when  ap- 
plied to  the  goTemment.    Who  can  be  accused  of  practicing  a 
fraud  on  these  tenants  by  issuing  to  them  a  grant  for  land 
covered  bj  the  previous  grant  of  Bqbertus  S.  Brandtz?    Cer- 
tainly not  the  unseen  ideal  commonwealth,  who  could  not  be 
conscious  of  it.    Not  the  majority  of  the  individuals  who  com« 
pose  the  government,  and  who  were  then,  and  may  remain  to 
this  hour,  ignorant  that  such  a  grant  has  issued.     Not  the 
register,  surveyor,  or  governor,  who  signed  the  grant,  or  other 
public  agents.    If  they  did  commit  a  fraud,  they  were  not  au- 
thorized by  the  government  to  do  so,  and  government  cannot 
be  responsible  for  their  acts,  though  for  such  acts  they  may  be 
made  responsible  to  government.    They  were  only  authorized 
to  demark  and  grant  the  unappropriated  lands,  and  if  they 
granted  those  that  were  appropriated,  they  had  no  authority  to 
do  so.    Besides,  mueh  of  the  doctrine  of  the  estoppels,  as  ap- 
plied to  individuals,  is  based  on  their  warranty.    They  are  not 
penoitted  to  disturb  the  inheritance  which  they  have  covenanted 
to  keep  secure.    This  base  also  &ils,  when  an  estoppel  against 
government  or  inuring  of  its  title  for  the  benefit  of  a  junior 
grantee,  is  attempted  to  be  founded  on  it.    For  there  is  no 
warranty,  either  express  or  implied,  in  the  grants  of  the  gov- 
ernment, nor  is  the  government  bound  in  any  manner  by  the 
terms  of  its  grant,  to  make  good  the  land  or  any  portion  of  its 
Talue. 

The  fact  is  that  government  passed  laws  for  the  purpose  of 
appropriating  her  vacant  lands  and  appointing  public  agents  to 
effectuate  that  object.  As  observed  at  bar,  in  her  grants  she 
was  quiescent.  The  grantee,  a  purchaser,  was  the  active  agent. 
The  government  acted  entirely  upon  his  information  and  sug- 
gestion, for  the  correctness  of  which  he  himself  and  not  the 
government  was  responsible.  She  declared  the  terms  on  which 
she  would  part  with  her  vacant  lands.  She  pointed  out  no  par- 
ticular spot  to  the  purchaser.  This  he  was  to  choose,  and  this 
choice  was  confined  to  the  vacant,  and  forbidden  on  appropri- 
ated, lands.  This  choice  must  be  made  not  only  at  his  peril; 
but  if  he  chose  otherwise,  and  induced  the  government  to 
grant  him  appropriated  lands  by  his  suggestions  to  her  agents. 
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he  perpetrated  all  the  fraud  himself.    He  was  allowed  to  pur- 
chase warrants  and  to  locate  them,  provided,  and  on  the  express 
condition,  that  he  did  so  on  lands  unappropriated.    In   tli&t 
event  only  she  engaged  to  complete  the  contract  bj  the  ezrtana^ 
tion  of  the  grant.    If  he  deceived  himself  and  the  govenuiient 
both,  it  does  not  ]ie  in  his  mouth  to  saj  that  he  is  a  purchwger 
without  notice,  and  that  he  has  inveigled  the  government  into 
a  contract  which  he  will  assert  against  her  for  the  purpose  of 
imputing  fraud  or  estopping  her  from  the  assertion  of  title  if 
in  the  course  of  events  the  land  should  revert  to  her.    If  the 
purchaser  then  faithfully  complied  with  the  terms  and  cx>ndi- 
tions  on  which  he  was  allowed  to  purchase,  he  acquired  a  title. 
If  in  this  he  failed,  either  through  ignorance  or  design,  theg'OT- 
emment  never  could  have  intended  bj  her  grants  to  subject 
herself  to  numerous  ever-springing  responsibilities,  to  impata- 
tions  of  fraud  to  the  effect  of  estoppel,  and  indeed  to  a  total 
inability  for  a  thousand  years  to  come  to  take  back  by  escheat 
of  forfeiture  the  real  estate  when  by  subsequent  events  it  might 
return,  unless  she  consented  to  hold  it  for  the  benefit  of  the 
junior  obligations.    There  cannot  then  be,  even  in  a  moral 
point  of  view,  so  much  wrong  and  injury  done  by  the  govern* 
ment  as  has  been  complained  of  at  bar,  in  permitting  her  to 
take  back,  hold  and  re-grant  the  only  valid  title,  without  regard 
to  the  junior  patents  obtained  for  the  land,  even  by  an  unde- 
signed mistake.    Of  course,  we  conceive  that  the  government 
did  take  the  title  as  she  originally  held  it,  on  the  death  of  the 
elder  patentee,  and  that  it  was  competent  for  her  to  pass  and 
vest  it  in  Nicholas  and  Isaac  Gouvemeur,  as  Bobertus  S. 
Brandtz  originally  held  it;  and  to  the  grants  of  the  defendants 
below,  well  applies  the  maxim  **  Quod  ab  inUio  nan  valet,  in 
traclu  temporia  non  convdlesat."    The  doctrine  now  contended 
for  is  not  without  the  support  of  authority. 

In  the  case  of  Wilcox  v.  Calloway,  1  Wash.  38,  in  adjudicating 
upon  the  effect  of  a  patent  obtained  for  lost  or  forfeited  lands, 
it  is  said  that  such  patent  ''shall  relate  to  the  date  of  the 
original  grant  and  avoid  by  priority  all  mesne  grants  from  the 
crown.  This  has  often  been  so  adjudged,  in  dispute  about 
priority,  between  two  patents  with  interfering  bounds.''  The 
same  court  has  decided  that  grants  for  such  escheated  or  for- 
feited lands  obtained  under  the  laws  appropriating  the  vacant 
lands  of  the  commonwealth,  were  void,  and  that  titles  thereto 
could  only  be  acquired  through  the  sale  of  escheators,  as  di- 
rected by  law.     In  the  case  of  Jones  v.  Jones,  1  Call.  468,  the 
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foUowmg  langnage  in  the  case  of  coiiflictiiig  grants  of  the  same 
character,  is  used:  "  It  has  been  adjudged  by  this  court  that  in 
cases  of  interfering  bounds  upon  inclusive  patents,  lapse  pat- 
ents, and  patents  for  surplus  lands,  the  priority  shall  refer  to 
the  date  of  the  old  patent,  always  recited  in  the  rule."    Such 
appears  to  be  the  rule  adopted  in  that  state  as  appears  by  these 
and  other  adjudications.    It  has  been  contended  at  bar  that  this 
rule  arose  out  of  the  peculiar  expressions  of  the  Virginia  statute 
regulating  such  forfeitures,  and  proyiding  for  new  grants.    In 
these  statutes  we  have  discovered  no  peculiarity  of  expression, 
calculated  to  give  origin  to  such  a  principle.    But  on  the  con- 
trary, it  is  the  application  of  a  previous  principle  to  peculiar 
forfeitures  and  escheats  accruing  from  time  to  time  by  the  laws 
of  that  government.     We,  therefore,  conceive  that  it  was  com- 
petent for  the  commonwealth,  after  she  had  taken  the  land,  pro 
defechi  haeredis^  from  Brandtz  the  patentee,  to  regrant  it  as  she 
took  it,  to  the  Gouvemeurs  without  any  bar  or  estoppel  arising 
from  the  posterior  grants  of  the  defendants,  even  though  those 
grants  were  obtained  by  an  innocent  mistake  in  the  patentee, 
and  total  ignorance  that  the  lands  were  appropriated  which  was 
no  doubt  the  case.     Of  this  mistake  and  ignorance,  the  patentee, 
and  not  the  government,  must  bear  the  consequences. 

The  judgment  must,  therefore,  be  reversed  with  costs,  the 
verdict  set  aside,  and  new  proceedings  be  directed,  not  incon- 
sistent with  this  opinion. 


The  Power  of  ak  Alien  to  Hold  Land  was  recognized  by  the  national 
ooTirt,  in  the  case  of  Gouvemeur^s  heirs  v.  Hobertson,  reported  in  11  Wheat. 
332,  356,  decided  in  1826.  Judge  Johnson,  delivering  the  opinion  of  the 
court,  said:  *'That  an  alien  can  take  by  deed  and  can  hold  until  office  found 
most  DOW  be  regarded  as  a  positive  rule  of  law,  so  well  established,  that  the 
reason  of  the  rule  is  little  more  than  a  subject  for  the  antiquary.  It  no 
doubt  owes  its  present  authority,  if  not  its  origin,  to  a  regard  to  the  peace  of 
society  and  a  desire  to  protect  the  individual  from  arbitrary  aggression." 
The  disabilities  attaching  to  alienage  at  the  common  law  in  respect  to  ac- 
qairing,  holding  and  inheriting  land,  have  been  removed  to  a  great  extent  by 
itatate  in  the  different  states.  A  statement  of  these  enactments,  in  brief, 
will  be  found  in  1  Washb.  Real  Prop.  sec.  49,  (n)  1.  In  Vermont  State  v. 
BonUrn  etc.  R.  R.  Co,,  25  Vt.  433,  the  origin  of  the  disability  of  aliens  to 
take  by  inheritance,  and  the  foundation  of  and  proceedings  in  an  inquest  of 
office  found  were  clearly  reviewed,  and  applied  to  the  condition  of  this 
conntry.  The  court  arrived  at  the  conclusion  that  the  procedure,  by  way . 
of  escheat,,  to  deprive  an  alien  of  his  realty  on  the  ground  of  alienage  alone, 
▼onlil  find  little  favor  with  a  jury  who  "  must  be  regarded  as  having  to 
some  extent  the  right  to  determine  the  applicability  of  such  common  law 
proceedings  to  our  situation  and  circumstances." 

In  some  of  the  states,  where  the  doctrine  still  prevails  that  one  cannot 
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inherit  through  an  «li«n,  deeiBions  haTo  been  pranonnoed  nadmag 
•ary  any  inqnest  or  other  proceeding  In  the  nature  of  office  found,  to 
the  Bovereignty  the  title  to  lands  eecheating  for  want  of  hein:  Cram^  ▼. 
Buder,  21  Mich.  24;  and  SkiwU  ▼.  LytMam,  27  Gratt.  291.  In  each,  otf 
these  cases  it  appeared  that  the  resident  alien  died  intestate.  On  the  otlaflx 
hand,  under  the  statute  of  Kentucky,  the  non-resident  alien  child  o£  * 
resident  alien  may  inherit  in  that  state:  Eiutaehe  ▼.  Roadaquett^  11  Bn^li, 
42;  so  also  is  it  held  in  Ooodrieh  ▼.  Jiu99eU,  42  K.  T.  177. 

Other  recent  oases,  passing  upon  the  rights  of  aliens  to  hold  and  dispoao  of 
land  under  the  laws  of  their  respectiTe  states  are  SeUegcui  ▼.  Sehrimpf^  3S 
Tex.  323;  SiaU  v.  KiUian^  60  Mo.  80;  HaUtead  ▼.  Board  qf  CammMonerm 
qf  Lake  Cotmiy,  56  Ihd.  363;  EUmheimer  y.  ff^erman,  66  Barhi  375;  and 
Golden  Fleece  Co.  v.  Cable  Co,,  12  Not.  312.    The  last  decision  held  that  an 
alien  who  had  not  declared  his  intention  to  become  a  citixen,  was  not  m 
qualified  locator  of  mining  ground,  and  could  not  hold  either  by  actual  ooca- 
pation  or  location  against  one  who  connects  himself  with  the  gOTenunenttitla 
by  compliance  with  the  mining  laws. 


Jones  t;.  Tevib. 

[4  LCRBLL,  v.] 

Fbooubxno  Child's  Mabbiaqb  wtsbovt  Pa&int's  Oqitsint.  — No  aotloii 
lies  by  a  parent  for  procuring  the  marriage  of  his  infant  duld  without 
his  consent. 

Action  iob  Entiozno  Awat  Intaivt.— A  father,  or  if  he  be  dead,  the 
mother,  may  maintain  an  action  for  enticing  away  an  inf ant»  per  quod 
aervUium  amieU;  but  such  action  must  be  trespass  on  the  case,  not  tres- 
pass vt  et  armis, 

PltooF  OF  Interest  of  Witness.— A  witness's  declaration  out  of  court  is 
incompetent  to  prove  his  interest;  but  to  exclude  him  his  interest  should 
be  established  by  his  oath  on  his  voir  dire,  or  by  other  competent  evi- 
deuce. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  case. 
Breek  and  Oeniry,  for  the  plaintiffs  in  error. 
ISimer  and  Caperton,  for  the  defendant  in  error. 

By  Court,  Botlb,  0.  J.  This  was  an  action  upon  the  case, 
brought  by  Nancy  Tevis  against  John  Jones  and  Elias  Oully. 
Two  counts  are  laid  in  the  declaration.  The  first  charges  the 
defendants  with  having  unlawfully  enticed  the  plaintiff's  infant 
daughter  by  her  late  husband,  then  deceased,  from  her,  whereby 
she  lost  her  service.  The  second  charges  them  with  having  un- 
lawfully enticed  away  from  her,  her  infant  daughter,  and  with 
having  fraudulently  procured  license,  and  induced  her  daughter, 
after  her  departure,  to  marry  John  Ford,  against  the  will  and 
consent  of  the  plaintiff.    The  defendants  pleaded  the  general 
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issue,  and  on  the  trial,  after  the  evidence  on  the  part  of  the 
pLuniiff  had  been  closed,  the  defendants  offered  to  introduce 
Pord  and  wife  as  witnesses;  but  the  plaintiff  objected,  on  the 
ground  that  Ford  was  interested,  and  to  support  the  objection, 
proved  by  a  witness,  the  son  and  agent  of  the  plaintiff  in  this 
case,  that  Ford  had  applied  to  the  witness  to  get  the  suit  com- 
promised, and  had  stated  to  the  witness  that  he  had  to  pay  the 
damages,  or  part  of  them,  if  any  were  recovered,  and  the  court 
thereupon  sustained  the  objection,  and  rejected  Ford  and  wife 
as  witnesses,  to  which  the  defendants  excepted.  A  verdict  and 
judgment  were  rendered  for  the  plaintiff,  to  reverse  which  the 
defendants  prosecute  this  writ  of  error. 

The  assignment  of  error  involves  several  questions.  The  first 
we  shall  notice  is,  whether  the  injury  alleged  in  the  declaration 
is  one  for  which  an  action  will  lie  ?  Anciently,  when  militaiy 
tenures  existed  in  England,  the  father  was  entitled  to  what  was 
called  the  value  of  the  marriage  of  his  son  and  heir,  and  the 
manying  of  his  son  and  heir  without  the  father's  consent, 
whereby,  during  the  continuance  of  those  tenures,  he  lost  the 
value  of  his  marriage,  wad,  therefore,  a  civil  injury,  for  which 
an  action  would  lie.  But  by  the  abolition  of  militaiy  tenures 
this  injury  has  ceased,  together  with  the  right  upon  which  it 
was  founded;  and  as  this  right  never  did  exist  as  to  his  other 
children,  it  is  clear  that  no  action  will  now  lie  by  the  father  for 
marrying  any  of  his  children  without  his  consent.  The  declara- 
tion, however,  in  this  case,  charges  the  defendants  not  only 
with  procuring  the  marriage  of  the  plaintiff's  daughter  without 
her  consent,  but  with  enticing  her  daughter  away  from  her, 
whereby  she  lost  her  service. 

Whether  this  last  is  a  civil  injury,  for  which  an  action  will 
lie,  is  more  problematical.  It  is  conceded  on  aU  hands,  that 
prior  to  the  abolition  of  military  tenures,  a  father  might  main- 
tain an  action  for  the  abduction  of  his  son  and  heir  at  law;  but 
there  was  a  difference  of  opinion  whether  he  could  do  so  for  the 
ahduction  of  any  other  child  besides  the  heir;  some  holding  that 
he  could  not,  upon  the  supposition  that  the  only  ground  or  cause 
of  action  was  losing  the  value  of  the  heir's  marriage;  and  others 
holding  that  an  action  would  lie  for  taking  away  any  of  the 
children,  because  the  parent  had  an  interest  in  them  all.  This 
difference  of  opinion  among  the  jurists  of  England  was  never 
settled  by  any  direct  adjudication  of  the  courts  of  the  country, 
even  up  to  the  time  when  Blackstone  published  his  commenta- 
ries.   He,  however,  thought  that  the  action  might  be  maintained 
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for  the  abdaotion  of  any  of  the  children;  and  of  the  two»  thim 
appears  to  be  the  better  opinion,  being  more  consistent  v^tli 
analogy  and  with  the  reason  of  the  law.    If,  as  was  supposed 
by  those  who  maintained  the  opinion  that  an  action  would  not 
lie  for  the  abduction  of  any  child,  except  the  heir,  the  injuxT' 
consisted  in  the  loss  of  the  value  of  the  heir^smaniage,  the  writ 
given  in  such  case  would  have  mentioned  the  loss  of  the  valixe 
of  the  marriage,  or  some  fact  from  which  the  loss  would  hAve 
been  necessarily  implied;  but  in  the  form  of  the  writ  given  In 
Fitzherbert's  N.  Brevium,  page  90,  which  was  allowable  by  la^r 
in  such  case,  there  is  no  mention  of  the  loss  of  the  value  of  the 
marriage,  nor  of  any  fact  from  which  it  could  be  necessarily  im* 
plied. 

The  writ  goes  for  the  abduction  only,  and  there  might  be  an 
abduction  without  a  marriage,  and  of  course  the  loss  of  the 
value  of  the  marriage  cannot  be  implied.  The  writ  must, 
therefore,  have  been  allowed  upon  some  other  ground  than  that 
of  the  abduction  injuring  the  parent  by  the  lojss  of  the  value  of 
the  heir's  marriage,  and  we  can  conceive  of  no  other  ground 
upon  which  the  writ  could  have  been  allowed  by  law,  but  that 
of  the  injury  done  to  the  right  of  the  parent  to  the  services  of 
his  child.  If  he  has  such  a  right,  it  must  be  a  right  to  the 
services  of  all  the  children  equally,  and  that  he  has  such  right, 
there  can  be  no  doubt.  It  is  a  right  which  grows  necessarily 
out  of  the  reciprocal  relation  of  parent  and  child.  The  parent 
is  bound  to  maintain,  to  protect  and  to  educate  his  children, 
and  in  return  he  is  entitled  to  their  obedience  and  service.  It 
is  upon  this  principle  he  has  been  allowed  to  maintain  an  action 
for  a  loss  of  service,  occasioned  by  beating  or  imprisoning  his 
child,  or  by  debauching  and  getting  his  daughter  with  child; 
and  upon  the  same  principle,  he  must  have  a  right  to  recover 
for  a  loss  of  service  occasioned  by  the  abduction  of  his  child. 
The  right  to  maintain  an  action  for  injuries  of  this  sort,  no 
doubt,  belongs  exclusively  to  the  father  during  his  life;  but 
after  his  death,  the  mother,  being  the  only  parent,  is,  in  con- 
templation of  law,  guardian  by  nature  to  the  children,  in  which 
relation  she  is  bound  to  them  by  the  same  duties  and  has  in 
them  the  same  rights  as  the  father  during  his  life-time,  unless 
there  be  some  other  guardian  appointed:  Hargrave,  note  66  to 
Co.  Lit.  74.  The  plaintiff  in  this  case,  after  the  marriage  of  her 
daughter,  could  have  no  right  to  her  services;  for  the  marriage, 
though  procured  by  unlawful  means,  was,  nevertheless,  valid, 
and  unquestionably  gave  to  the  husband  of  the  daughter,  from 


Oct  1823.]  Habbis  v.  Sikpsok.  101 

the  time  it  took  place,  a  right  to  her  company  and  serrices. 
But  this  is  a  matter  which  goes  only  in  extenuation  of  the 
quantum  of  recovery,  and  does  not  extinguish  the  right  to  re- 
cover for  the  loss  of  services  which  had  previously  happened. 
The  injuiy,  therefore,  is  one  for  which  an  action  will  lie. 

The  next  question  involved  in  the  assignment  of  error  which 
we  shall  notice  is,  whether  the  action  ought  not  to  have  been 
trespass,  vi  ei  armiSy  instead  of  trespass  on  the  case.  There 
might  have  been  some  doubt  if  the  loss  of  service  hfpl  been 
occasioned  by  takiiirg  ^Witif  %hd  *  3augh.^r  of  the:  |>t^^^i$Vby 
force,  whether  the  autiorjt  should  not*  have  been  tresp&sstn  ei 
amis.  Even  in  that  case,  however,  there  are  strong  reasons  in 
favor  of  bringing  it  upon  the  case:  1  Tidd  Pr.  6.  But  as  no 
forcible  taking  is  alleged  here,  and  the  loss  of  service  appears 
to  have  been  occasioned  by  enticing  her  away,  the  action  upon 
the  case  is  clearly  proper.  The  only  other  question  presented 
by  the  assignment  of  error,  which  we  shall  notice,  grows  out  of 
the  exception  taken  by  the  defendant,  to  the  rejection  by  the 
circuit  court,  of  Ford  and  wife,  as  witnesses.  In  this  we  think 
that  court  erred.  The  declaration  of  Ford  out  of  court,  and 
when  not  upon  oath,  that  he  had  to  pay  the  damages,  or  part 
of  them,  was  but  mere  hearsay,  and  evidently  incompetent  to 
prove  his  interest.  Ford  should  have  been  sworn  on  his  voire 
dire,  or  other  competent  evidence  of  his  interest  should  have 
been  introduced,  before  he  could  have  been  excluded. 

The  judgment  must  be  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial  to  be  had,  not  inconsistent  with  this 
opinion. 

See  note  to  Vaui^an  v.  HhodeSt  13  Am.  Deo.  716^  m  to  a  parent's  right  of 
aetioii  for  the  taking  away  of  his  minor  ofailcL 


Habbis  v.  Simpson. 

[4  LimiX,  166.] 

BaooGHXZAifOB  TAKJKK  BY  SHXBinr  OUT  OF  Ck>UNTr.  —  A  recognizanoe  ol 
special  bail  taken  by  a  sheriff  oat  of  his  county  is  extra-official  and  void, 
snd  such  fact  may  be  pleaded  by  the  bail  to  a  scire  /ados  on  the  reoog' 
nizanoe. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  case. 

Gaperton,  for  the  plaintiff  in  error. 

'Rimer,  for  the  defendant  in  error. 
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By  Court,  Owsl£t,  J.    Thia  was  a  scire  facias,  brought  l>y 
Harris  upon  the  following  acknowledgment  by  Simpson,  on  a 
capias  ad  respondendum,  which  issued  from  the  clerk's  office  of 
the  Estill  circuit  court,  in  favor  of  Harris  against  Lewis  Jones, 
and  directed  to  the  sheriff  of  Estill  county:  "  I  do  hereby  ac- 
knowledge myself  special  bail  for  the  within  named  Lewis 
Jones,  in  the  suit  herein  named,  as  witness  my  hand  and  seal 
this  twenty-fourth  of  January,  1820."    To  the  scire  facias  Simp* 
.  ..sop  pleaded  that  judgment  ought  not  to  be  rendered,  and  execu- 
;;tjqft  issued  against  him  in,  tlu9  cas^^  bj^cfMise  he  says  that  the 
*<)riginal  writ*  of  capias  ad  r^spondendiim/ui  favor  of  Harris, 
against  Lewis  Jones,  in  the  scire  facias  mentioned,  was  directed 
to  the  sheriff  of  Estill  county,  and  that  the  said  sheriff,  to  wit, 
William  Beatty,  had  said  Lewis  Jones  in  custody,  in  the  towa 
of  Richmond,  and  county  of  Madison,  on  the  day  and  date  of 
said  recognizance,  and  that  he,  the  said  Simpson,  to  wit,  at 
Bichmond,  in  Madison  county,  and  not  in  Estill  county,  en- 
tered into  said  recognizance,  and  this  he  is  ready  to  verify,  etc. 
To  this  plea  Hariis  demurred,  and  the  demurrer  being  joined, 
judgment  was  rendered  by  the  court  in  favor  of  Simpson.     To 
reverse  that  judgment  this  writ  of  error  has  been  prosecuted. 

Unless,  upon  some  technical  rule  of  pleading,  the  defendant 
is  estopped  to  allege  the  matter  contained  in  his  plea,  there  can 
be  no  serious  doubt,  but  that  the  court  below  was  correct  in 
the  judgment  which  it  rendered  against  the  plaintiff  upon  bis 
demurrer.  Wherever  bail  is  required  of  a  defendant,  the 
sheriff  may,  no  doubt,  whilst  in  the  regular  discharge  of  his 
official  functions,  upon  executing  the  writ,  receive  from  the 
bail  such  an  acknowledgment  as  that  upon  which  the  scire  facias 
in  this  case  is  founded;  and  the  acknowledgment  when  so  re- 
ceived, will,  under  the  act  of  the  legislature,  have  the  force  of 
a  recognizance  of  special  bail:  1  Dig.  L.  K.  257.  But  to  have 
the  force  of  a  recognizance,  the  acknowledgment  must,  we  ap- 
prehend, be  received  by  the  sheriff  whilst  acting  within  the 
legitimate  limits  of  his  official  duty.  Beyond  the  limits  of  his 
county,  a  sheriff  derives  no  authority  from  any  writ  to  him  di- 
rected; and  thelact  alluded  to  has  conferred  upon  him  no 
power  to  receiv^J^cknowledgments  from  special  bail,  beyond 
those  limits.  Whatever  may,  therefore,  be  done  by  a  sheriff 
in  executing  a  writ,  on  receiving  thereon  the  acknowledgment 
of  special  bail,  out  of  which  he  is  sheriff,  is  extra-official  and 
inoperative. 

But  the  plea  in  this  case  charges  the  fact  that  the  acknowl* 
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edg^ent  upon  which  the  scire  facias  is  foundedy  was  received 
hy  the  sheriff  out  of  the  county  of  Estill^  of  which  he  was  sheriff; 
and  ihe  question  occurs,  is  it  competent  for  the  defendant  to 
aTail  himself  of  that  matter  by  way  of  defense  to  the  scire  facias  f 
We  apprehend  it  is     Were  it  even  conceded  to  be  incompetent 
for  the  defendant  to  traverse  the  return  of  the  sheriff  upon  the 
writ  in  the  original  action,  it  would  not  thence  follow  that 
the  plea  in  question  should  not  be  sustained,  for  instead  of 
traversing  the  plea  of  the  sheriff,  the  plea  admits  that  the  de- 
fendant made  the  acknowledgment  contained  on  the  original 
writ,  and  upon  which  the  scire  facias  is  founded,  and  by  alleging 
matter  foreign  from  the  return,  the  plea  attempts  to  avoid  the 
operation  of  that  acknowledgment  as  a  recognizance  of  special 
hail. 

Judgment  affirmed,  with  costs. 

Bail  Bokd  Taxxbt  without  Autbobtit. — ^By  the  oommoii  law,  a  aberiff 
ooiQdiiotbe  compelled  to  take  bail  for  one  whom  he  had  arretted  upon 
meane  prooeas,  and  the  only  way  in  which  the  releaae  of  the  priaoner  conld 
be  effected  waa  by  the  writ  dt  homine  repUgiando.  The  aheriff  might,  how- 
ever, take  bail  of  hia  own  accord,  aa  the  aole  object  of  the  arrest  waa  to 
aecnre  the  appearance  of  the  prisoner,  and  the  command  of  the  writ  waa 
obeyed,  if  the  aheriff  had  him  in  court  at  the  return  day:  Baa  Ab.  tit. 
Sbeiiff  (O);  Sewell'a  Law  of  Sheriff,  161;  Gwynne  on  Sheriffs,  120;  Crocker 
on  Sheriffs,  aec.  607.  But  by  statute  23  Hen.  VL  c.  9,  which  has  been 
adopted  with  various  modifications,  in  many  of  the  states,  it  was  enacted,  in 
substance,  that  sheriffii  and  other  officers  should  let  out  of  prison  all  persons 
by  them  arrested,  or  in  their  custody  by  force  of  any  writ,  bill,  or  warrant, 
in  an  action  personal,  or  by  cause  of  indictment,  upon  reasonable  sureties, 
etc ;  and  all  such  officers  were  prohibited  from  taking  any  obligation  for  any 
cause  aforesaid,  or  by  color  of  their  office,  but  only  to  themselves,  of  any 
person,  nor  by  any  person  which  shall  be  in  their  ward  by  course  of  the  law» 
bat  by  their  name  of  office,  and  upon  condition  "that  the  said  piisoner  shall 
appear  at  the  day  contained  in  the  said  writ^  bill  or  warrant,  and  in  such 
places  aa  the  said  writs,  etc,  shall  require;'*  and  any  obligation  taken  by 
them  in  other  form,  by  color  of  their  offices,  was  declared  void:  Gwynne  on 
Shezi£b,  120.  Wherever  such  statutes  have  been  enacted,  it  is  clear  that  all 
bonds  taken  for  or  on  behalf  of  persons  in  custody,  colore  officii,  in  any  other 
manner  than  that  prescribed  by  law,  are  void,  not  merely  because  they  are 
miauthorized,  but  because  they  are  positively  prohibited:  Thompson  v.  Buck- 
kamunh  2  J.  J.  Marsh.  416.  In  the  absence  of  any  such  statute,  it  would 
seem  that  the  sheriff  would  still  have  authority  to  take  bail  voluntarily  in 
cases  in  which  it  was  allowed  at  common  law;  and  that  an  obligation  volun- 
tarily given  in  such  a  case  would  be  valid  as  a  common  law  bond.  But  such 
an  authority  could  not,  in  any  event,  extend  to  a  case  where  the  prisoner 
was  not  lawfully  in  custody.  Such  was  the  principal  case;  for  there,  as  is 
necessarily  to  be  inferred  from  the  statement,  the  prisoner  was  arrested,  or 
at  least  held  in  custody,  in  a  county  in  which  the  officer  had  no  right  to  take 
or  hold  him.  His  release  from  such  unlawful  custody  certainly  could  not  be 
a  valid  oonsideration  for  any  promise  or  undertaking  whatever.    And  in 
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Bowker  ▼.  Lowell^  49  Me.  429,  it  was  ezpnnly  decided  that  a  bond  girea  ^o 
■ecnre  a  diicharge  from  unlawfal  impriaonment  was  void.     The  same  prui* 
ciple  was  applied  in  Thompson  ▼.  Lockwood,  15  John.  256,  where  it  was  held 
that  a  bond  for  gaol  liberties  taken  upon  the  re-arrest  of  a  prisoner  upon 
civil  process,  after  a  volontaiy  escape,  was  void,  sach  re-arrest  being  unU'vr'' 
foL    On  the  other  hand,  in  Park  v.  State,  4  Qa.  329,  where  the  costody  w^aa 
lawful,  it  was  held  that  a  bond  given  to  the  sheriff  voluntarily  for  the  pris- 
oner's appearance,  in  consideration  of  his  release,  was  valid,  although  no^ 
expressly  authorized  by  statute:  See,  also,  Johnaanr.  Erskine,  9  Tex.  1.    So 
it  was  held  in  Archer  v.  Hart,  5  Fla.  234,  upon  somewhat  similar  principleas. 
that  a  bond  given  without  authority  of  any  statute,  that  certain  negroes 
■hould  appear  and  abide  the  decree  of  the  court  of  last  resort,  concerning 
their  freedom,  being  made  between  competent  parties  for  a  lawful  purpose  or 
for  a  purpose  not  in  violation  of  any  rule  or  policy  of  the  law,  was  good  as  & 
voluntary  bond.     It  is  now  provided  by  statute  in  Kentucky,  in  aooordauoe 
with  the  doctrine  laid  down  in  the  principal  case,  that  a  bond  taken  by  a 
sheriff,  unless  authorized  by  law,  is  void :  QetL.  Stat.  sec.  14,  ch.  lOQ.    Under 
this  statute  it  is  held  that  superadding  to  the  condition  of  the  bond  a  pro- 
vision not  prescribed   in  the  law,  renders   such  bond  void,  as  where  the 
obligors  undertake  to  perform  the  judgment  of  the  court,  when  the  statute 
merely  requires  a  condition  for  the  defendant's  appearance:  ShuUUiworih  v. 
Levi,  13  Bush,  195. 

In  Criminal  Casks  there  seems  to  be  some  difference  of  opinion  as  to 
whether  a  bond  taken  for  a  prisoner's  appearance,  without  authority  of  any 
statute,  can  be  good  as  a  common  law  bond.  In  WiiUams  v.  Shelby,  2  Ore. 
144,  it  was  held  that  although  a  voluntary  bond  for  an  injunction  or  replevin, 
or  in  any  other  proceeding  of  a  civil  nature  might  be  valid  as  a  common  law 
obligation,  although  taken  without  the  authority  of  a  statute,  this  rule  did 
not  apply  to  criminal  cases;  and  that,  therefore,  where  a  committing  magis- 
trate took  a  bail-bond  for  the  appearance  of  a  prisoner  to  answer  to  a  criminal 
charge  upon  which  he  had  been  held,  when  there  was  no  law  authorizing  such 
a  bond  to  be  taken,  the  bond  was  void,  both  as  a  statute  bond  and  as  a  com- 
mon law  obligation.  On  the  other  hand,  it  was  held  in  State  v.  Cannon,  34 
Iowa,  322,  that,  where  the  magistrate  of  a  different  county  from  that  in 
which  a  warrant  of  arrest  upon  a  criminal  chaxge  was  issued,  took  a  bail- 
bond  for  the  appearance  of  the  prisoner  arrested  on  such  warrant,  he  having 
no  authority  by  statute  to  take  such  bond,  the  bond,  though  void  as  a  stat- 
utory bond,  was  nevertheless  good  at  common  law,  the  release  of  the  pris- 
oner being  a  sufficient  consideration  for  its  support.  Day,  J.,  delivering  the 
opinion  of  the  court,  said:  '*But  it  is  a  bond  voluntarily  executed  by  the 
defendants,  at  the  request  of  the  accused,  and  for  his  benefit.  Under  it  he 
has  been  discharged  from  custody.  He  has  derived  all  the  advantages  which 
he  could  have  had  under  a  bond  taken  in  the  manner  prescribed  by  the  stat- 
ute. And  although  he  could  not  have  required  the  acceptance  of  the  bond, 
and  his  discharge  thereunder,  still  having  been  released  in  consequence  of 
the  bond,  there  is  no  legal  reason  why  the  obligors  thereon  should  not  dis- 
charge their  voluntarily  assumed  obligation.** 

The  soundness  of  this  doctrine  is  very  questionable.  Since  the  magistrate 
had  no  jurisdiction  to  admit  to  bail  in  such  a  case,  the  sheriff  had  no  right 
to  release  his  prisoner  upon  a  bond  so  taken,  and  if  he  did  so  it  was  an 
escape;  and  since  there  is  no  distinction  between  voluntary  and  negligent 
escapes  in  criminal  matters,  it  was  the  sheriff's  duty  immediately  to  retake 
the  accused:  Crocker  on  Sheriffs,  sec.  127.     Surely  a  breach  of  duty  on  the 
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part  of  the  sheriff  could  not  f  omisli  a  valid  conaideration  for  a  bail-bond.  1% 
iroold  certainly  be  contrary  to  the  policy  of  the  law  to  enforce  an  obligation 
founded  upon  sach  a  conaideration. 

Boixus,  oxNSRALLT,  Unauthobized  bt  STATUTE.— '*T)ie  general  mle  ia, 
that  a  bond,  whether  required  by  statute  or  not,  is  good  at  common  law,  if 
entered  into  voluntarily,  and  for  a  valid  consideration,  and  if  not  repugnant 
to  the  letter  or  policy  of  the  law:"    TJtompton  v.  Buckhantum,  2  J.  J.  Marsh. 
416.     Thus,  where  an  officer,  without  being  required  to  do  so  by  statute, 
voluntarily  gives  a  bond  for  the  faithful  performance  of  his  official  duties, 
it  is  valid  as  a  common  law  obligation:  UnUed  Stated  v.  Tingey,  5  Pet.  129; 
(TuUed  States  v.  Bradley,  10  Id.  361;  Tyler  v.  Hand,  7  How.  (U.  S.)  581; 
Pet>pU  ▼.  ColUne,  7  Johnt.  554;  StaU  v.  Lynch,  6  Blaokl  393;  Supervisors  v. 
Cc^enbury,  1  Mich.  355;  Lane  v.  Kasey,  1  Met  (Ky.)  410;  Hoboken  v.  Harri- 
son, 30  N.  J.  L.  (1  Vr.)  73;  Sooy  v.  StaU,  38  Id.  324.     A  contrary  doctrine 
seems,  how^pver,  to  have  been  laid  down  in  Silver  v.  Oavemor,  4  Blaokf.  15. 
But  the  giving  of  the  bond  must  be  entirely  voluntary;  if  it  is  exacted  as 
a  condition  of  the  officer's  being  retained  in  his  office,  it  is  void:  United  States 
V.  Tingey,  5  Pet.  129.     And  further,  the  bond,  in  order  to  be  valid  as  a  com- 
mon law  bond,  must  be  given  to  the  authority  which  has  a  right  to  exact  the 
performance  of  the  stipulated  duty.     Thus  where  a  bond  was  taken  to  the 
state,  without  authority  of  a  statute,  for  the  faithful  management  of  a  fund 
belonging  to  a  county,  it  was  held  that  the  bond  was  not  good  as  a  common 
law  obligation,  although  it  might  have  been  otherwise  if  the  money  had  be- 
longed to  the  state:  MarskaU  v.  StaU,  8  Blackl  162.     It  is  to  be  noted,  also, 
that  the  bond  will  be  void  if  the  officer,  on  whose  behalf  it  is  given,  was 
appointed  without  authority:  ConmumwedUh  v.  Jackson,  1  Leigh.  485;  Olds 
V.  StaU,  6  Blackl  91. 

The  same  general  rule  holds  as  to  bonds  given  in  the  course  of  judicial 
proceedings.  Such  bonds  will  be  deemed  valid  and  obligatory  as  common 
law  bonds,  although  not  required  by  statute,  or  although  not  executed  in  the 
msnner  prescribed  by  statute,  if  they  are  given  voluntarily  between  proper 
parties,  for  a  valid  consideration  and  not  contrary  to  any  statutory  prohibi- 
tion, or  to  any  rule  or  policy  of  the  law:  Classen  v.  Shaw,  5  Watts,  468; 
Winthrop  v.  Doekendorff,  3  GreenL  156;  Baler  v.  Haley,  5  Id.  240;  Kava- 
nagh  v.  Saunders,  8  Id.  422;  Spader  v.  FroH,  4  Blackf.  190;  Dennard  v. 
StaU,  2  Qa.  137;  Oaihwright  v.  Callaway,  10  Ma  663;  Freeman  v.  Davis,  7 
Mass.  200;  Burroughs  v.  Lovoder,  8  Id.  373;  HoWrook  v.  Klenert,  113  Id. 
268;  Foumier  v.  Faggot,  3  Scam.  347;  PritcheU  v.  PeopU,  1  Gilm.  525; 
Wof/e  V.  MeCbire,  79  IlL  564.  So  it  is  settled  in  Louisiana  that  such  a  bond, 
although  void  as  a  "judicial  bond,'*  Alexander  v.  Silbemagel,  27  La.  An. 
657,  is  nevertheless  good  as  a  "  conventional  obligation:'*  Todd  v.  Oordy,  29 
La.  An.  498;  Lartigus  v.  Baldwiti,  5  Mart.  (O.  S.)  19a  In  Tennessee  it 
seems  to  have  been  provided  by  statute  that  a  good  common  law  bond  shall 
be  regaled  as  a  good  statutory  bond:  StaU  v.  Clark,  1  Head,  369. 

Here,  also,  the  bond,  to  be  valid  at  common  law,  must  be  entirely  voluntary; 
if  it  is  exacted  colore  officii,  or  as  the  condition  for  some  act  or  proceeding  to 
which  the  party  would  be  entitled  without  giving  the  bond,  it  will  be  void 
for  duress.  Thus  a  bond  exacted  colore  officii,  and  without  lawful  authority, 
bum  the  complainant  in  a  criminal  proceeding,  for  the  payment  of  the  costs 
upon  the  acquittal  of  the  prisoner,  is  void:  Oermond  v.  People,  1  Hill  (N.  Y.) 
343.  See,  also.  Perry  v.  Hensley,  14  K  Mon.  474.  So  a  bond  exacted  by  a 
judge  from  a  tutor  or  guardian,  without  authority,  as  the  condition  for  the 
Tieiformance  of  a  judicial  f auction:  Aucoin  v.  Ouillot,  10  La.  An.  124.    In 
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that  oaae  SlideU,  0.  J.,  thus  stated  the  doctrine  upon  this  subject:  "Tka 
defendant  ia  earety  in  an  official  bond  given  in  favor  of  the  district  judge  b^f 
a  father  and  natnral  tntor,  conditioned  for  the  f aithfol  administnticn  d  his 
trost.  The  judge  had  no  lawfal  authority  to  require  such  bond  from  tbe 
father,  and  therefore  the  court  correctly  held  the  bond  invalid.  The  maxiin 
that  aa  a  man  consents  to  bind  himself  so  shall  he  be  bound  is  not  fairly 
applicable  to  such  a  judicial  bond,  which  is  not  in  legal  contemplation  purely 
voluntaiy,  but  is  required  by  the  judge  from  the  parties  as  the  condition  for 
the  exercise  of  a  function.  If  he  be  entitled  to  such  exercise  without  bond, 
its  judicial  ex  parte  exaction  is  illegal"  There  must  also,  as  already  stated, 
be  a  valid  consideration  to  support  such  a  bond  as  a  common  law  obligation 
Hence,  if  it  is  given  to  escape  unlawful  imprisonment,  it  is  void  for  want  of 
consideration.  Thus,  where  a  defendant  in  bastardy  prooeedings  gave  » 
bond  for  his  appearance  to  answer  the  charge,  and  to  abide  the  judgment  of 
the  court,  in  order  to  escape  imprisonment^  where  no  such  bond  was  required 
by  statute,  and  there  was  no  authority  to  imprison,  the  bond  was  held  void 
because  there  was  no  **  valid  consideration:"  Bffera  v.  fftUehinaon^  20  Ind.  47. 
It  is  further  to  be  observed  that  if  the  proceeding  in  which  such  voluntary 
bond  is  taken  is  coram  non  judice  the  bond  is  void.  Thus,  a  forthocMuing 
bond  founded  on  a  judgment  which  is  void  for  want  of  jurisdiction,  is  itself 
void  as  well  as  all  proceedings  founded  on  it:  Buckingham  v.  Baiky,  4  S.  & 
M.  (Miss.)  638.  So  an  attachment  bond  taken  by  a  justice  in  an  action  in 
which  the  amount  exceeded  his  jurisdiction:  Benedict  v.  Bray,  2  GaL  251. 
So  a  replevin  bond  taken  in  a  case  where  the  court  had  not  jurisdiction: 
Sherry  v.  Foresman,  6  Blackl  56;  Geffrey  v.  Dudgeon^  3$  Ind.  512.  On 
simiUur  grounds,  also,  a  bond  given  upon  an  appeal  to  a  court  which  had  no 
jurisdiction  to  entertain  the  appeal,  was  held  void:  Parker  v.  Henderton,  I 
Ind.  62.  For  further  illustrations  of  the  principle,  see  Blaekman  v.  State^  12 
Ind.  556,  and  Cased  v.  ScoU,  17  Id.  514.  But  a  bond  given  to  release  attached 
property  where  the  attachment  is  merely  irregular,  is  valid:  Onderdonk  v. 
Voorhie,  2  Kobt.  (N.  Y.)  124.  So  a  bond  given  on  an  appeal  from  a  void 
award  is  not  necessarily  void:  Butler  v.  Wadley,  15  Ind.  502.  The  principle 
upon  which  bonds  taken  in  proceedings  coram  nonjtidice,  are  held  void  is  not 
only  because  there  is  no  statutory  authority  for  them,  but,  also,  because  they 
are  without  consideration. 


Fabmeb  v.  Samuel. 

[4  Lutbt.Th  187.] 

PuBOHASB  or  liAim  XK  Partnership. — ^Where  two  purchase  land  in  eqnsl 
partnership^  although  one  pays  more  than  half  the  money,  he  is  not  en« 
titled  to  a  conveyance  of  more  than  half  the  land. 

A  Partner  PuRCHAaiKO  Partnership  Land  Under  Ezeodtion  against  the 
partners,  does  not  thereby  extinguish  his  copartner's  interest  therein, 
but  the  purchase  is  no  more  than  a  bare  payment. 

Powers  op  Court  Commissioners. — Commissioners  appointed  in  chanoeiy, 
pro  hae  tnce,  may  be  empowered  to  ascertain  and  report  boundaries,  or 
any  other  matter  of  detail,  ascertainable  by  calcnlatinn  and  rescdting 
from  matters  in  contest,  to  the  ascertainment  of  which  the  attention  of 
the  parties  has  not  been  directed  by  the  pleadings;  and  their  report^  il 
not  excepted  to»  will  be  deemed  correct. 
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BxwKsaax&  OoiSDinova  ov  Degbxb  to  Clx&x. — ^Where  a  final  decree  is  to 
be  enC ozoed  on  certain  conditions,  the  court  should  see  that  the  conditioDS 
are  oomplied  with,  and  it  is  erroneous  to  leave  that  question  to  the  de- 
termiiiaticm  of  the  derk. 

Ov  BKn>xRiKO  A  DaaBMM  to&  a  Ck)]mBTAVOB,  upon  a  payment  or  tender 

of  znotney,  the  proper  way  is  for  the  court  to  assign  a  day  on,  or  before, 

which  aach  payment  or  tender  shall  be  made,  reserving  to  itself  the  right 

of  determining  whether  the  condition  has  been  complied  with,  and  if  so, 

to  render  a  positive  decree  for  the  land;  and  it  is  erroneous  to  decree 

thatk  upon  the  defendant's  refusing  a  tender  of  bank  notes,  the  com- 

plainant  may  enter  into  bond  approved  by  the  clerk  for  the  payment  o^ 

the  amount  in  currency  of  the  union,  and  that  thereupon  the  clerk  may 

isaae  a  writ  of  habere/tuiaa  posteaeionem. 

A  TxinwB  A2n>  Vxmdsb  hats  Mtttual  Lzbns,  the  former  for  the  purchase- 

moBiey  still  due;,  and  the  latter  for  that  which  has  been  paid,  in  case  it  ia 

to  be  restored. 

AsvmhJL  from  a  decree  of  the  oizooit  oonrt.    The  opinion  states 
the 


J.  Jl  HarshaU  and  Bibb,  for  the  appellants. 
Hardin,  for  the  appellees. 

By  Goart»  Mills,  J.  John  Arnold  and  John  McCampbell 
purchased  of  William  Bryan  three  hundred  and  forty-four  acres 
of  land,  in  partnership,  to  be  divided  equally,  and  a  division 
line  dividing  it  into  two  equal  parts  was  run.  McCampbell  sold 
one  hundred  acres  thereof  to  John  Montgomery,  and  gave  his 
bond  for  the  conveyance  thereof,  and  Montgomery  took  posses- 
sion of  the  land,  and  afterwards  sold  and  assigned  the  bond  to 
James  Samuel,  who  sold  and  assigned  the  same  bond,  and  it 
passed  through  some  two  or  three  other  hands,  and  then  Samuel 
regained  it  by  purchasing  it  back;  and  he  then  filed  his  bill 
against  Arnold,  alleging  that  Arnold  had,  by  some  address  pro- 
cured a  conveyance  to  himself  from  Bryan,  and  had  then  sold 
and  conveyed  the  said  one  hundred  acres  to  Benjamin  Farmer, 
who  had  full  knowledge  and  notice  of  his  equity.  He  made 
Flsnner,  Arnold  and  McCampbell  defendants,  and  prayed  a 
conveyance  of  the  land,  or  if  the  land  could  not  be  obtained, 
the  Yalne  thereof,  either  from  Arnold  or  Farmer. 

Arnold  answered,  admitting  the  joint  purchase,  and  the 
division  by  survey  of  the  land,  but  denies  that  he  knows  any- 
thing  of  the  complainant's  claim  derived  through  Montgomery 
from  McCampbell.  He  insists  that  McCampbell  wholly  failed 
in  paying  up  any  part  of  the  money  to  Bryan;  that  he,  Arnold, 
paid  his  part,  and  then  a  settlement  took  place,  in  which  Bryan 
took  a  new  bond  for  McCampbell's  part,  with  Arnold  as  security. 
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and  then  McGampbell  alao  failed  in  paying  tihat  bond  until 
Bryan  assigned  it  away,  and  the  assignee  brought  8uit»  and  re* 
coTered  jadgment;  and  then  an  ezecation  thereon  was  levied 
on  McCampbelVs  share  of  the  land,  and  it  was  sold,  and  lie, 
Arnold,  became  the  purchaser,  and  paid  the  money;  that  he  bad 
given  notice  to  McCampbell,  and  those  who  claimed  under  Iiim, 
but  none  of  them  would  pay  the  money;  and  alleges  that  before 
this,  he  had  obtained  the  whole  title  from  Bryan,  as  he  bAd  a 
right  to  do,  and  had  sold  the  land  to  Farmer.    Farmer  also 
answered,  denying  any  knowledge  of  any  previous  transactions 
between  Bryan,  Arnold  and  McCampbell,  or  of  any  claim  derived 
from  McGampbell,  held  by  the  complainant;  admits  his  pur- 
chase and  conveyance  from  Arnold  of  a  tract  of  land,  and  denies 
that  he  had  any  knowledge,  at  the  time  of  his  purchase,  that 
the  complainant  held  any  equity  in  the  land,  except  that  he  bad 
heard  that  the  complainant  once  had,  or  pretended  to  have, 
some  claim  thereto.    McCampbell  made  no  answer.     The  cir- 
cuit court  decreed  that  Farmer  should  convoy  the  land,  after 
directing  an  account  to  be  taken  of  the  money  which  Arnold 
had  paid,  and  of  improvements  and  rents  and  profits,  the  latter 
of  which  exceeded  the  former.    The  decree  was  conditional, 
upon  the  complainant  tendering  or  paying  the  excess  which 
Arnold  had  paid  to  Bryan  before  the  conveyance  was  made. 
No  decree  was  rendered  touching  the  rents  and  profits  or  im- 
provements.   From  this  decree  Arnold  and  Farmer  have  ap- 
pealed to  this  court. 

It  is  insisted  in  the  answers,  and  is  now  contended  in  this 
court,  that  the  bill  is  defective,  in  not  expressly  charging  that 
McCampbell  had  made  his  part  of  the  payment  to  Bryan,  and 
therefore  it  shows  no  equity  on  its  face.  It  vnll  readily  be  ad- 
mitted  that  in  a  bill  claiming  the  specific  performance  of  a 
contract,  it  is  necessary  that  the  complainant  should  show  in 
his  bill  that  he  had  done  all  that  was  incumbent  upon  him  to 
do,  or  to  set  forth  some  valid  excuse  for  not  having  done  it. 
And  if  this  was  a  bill  of  that  character,  we  should  deem  the 
allegation  of  payment  indispensable;  but  this  is  not  a  bill  of 
that  kind.  The  bill  charges  a  purchase  in  partnership,  jand  is 
not  claiming  against  Bryan  the  benefit  of  that  purchase,  but 
shows  that  Bryan  has  conveyed.  The  title  of  McCampbell,  as 
against  Arnold,  did  not  depend  so  much  on  his  payment,  as  on 
the  joint  purchase.  Arnold,  by  paying  more  money  than  Mo* 
Campbell,  could  not  increase  his  interest  in  the  land.  Although 
inch  excessive  payment  might  give  him  a  cause  of  action  for 
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the  money,  jet  it  could  not  take  the  land  from  McCampbell, 
unless  express  contract  should  so  increase  his  interest,  which 
is  not  pretended.     Arnold,  then,  on  acquiring  the  title  from 
Bryan,  must  be  considered  as  holding  it  as  a  trustee  for  Mc- 
Campbell  as  to  his  moiety  and  not  as  a  vendor  to  McCampbell, 
in  which  relation  Bryan  stood.    All,  then,  that  Arnold  could  ex- 
pect, was  that  the  chancellor  would  compel  McCampbell,  or  his 
Tendee,  to  do  justice  before  he  receiyed  it,  by  paying  what 
money  was  paid  by  Arnold  for  McCampbell.     It  was  competent, 
then,  for  Arnold  to  show  that  he  had  paid  this  excess;  but  it 
was  not  necessary  for  McCampbell,  or  his  vendee,  to  allege 
that  he,  McCampbell,  bad  paid  his  full  proportion;  for  the  fact 
of  equal  partnership,  and  not  the  fact  of  equal  payment,  gave 
McCampbell  his  equity  against  Arnold  or  his  vendee. 

It  is  also  insisted  that  the  proof  is  wholly  insufficient  to 
authoiize  relief  against  Farmer,  especially  as  he  requires  full 
proof  of  everything.    In  this  we  also  disagree  vdth  the  appel- 
lant's counsel.     Bryan  proves  the  partnership-ptirchase  and 
Gundiy  payments  by  McCampbell,  and  the  execution  of  the 
joint  note  for  the  last  payment,  and  the  conveyance  to  Arnold 
of  the  whole,  which  conveyance  is  also  filed.     It  is  also  shown 
by  at  least  two  witnesses,  that  Farmer  was  informed  of  the  true 
state  of  the  case  before  he  purchased.     He,  then,  can  stand  in 
no  better  situation  than  Arnold.     We  attach  no  importance  to 
the  sale  undel:  execution  and  purchase  by  Arnold;  for  how  Ar- 
nold, ander  an  execution  against  himself  and  McCampbell, 
could  become  the  purchaser  of  a  title  in  himself,  so  as  to  extin- 
guish the  title  of  McCampbell,  is  what  we  do  not  understand. 
His  purchase,  then,  is  no  more  than  a  bare  payment,  the  singu- 
liir  and  solemn  formality  of  the  sheriff's  sale  notwithstanding. 
It  is  further  contended  that  the  bill  is  defective  in  not  points 
ing  out  the  division  line  between  McCampbell  and  Arnold,  and 
particularly  the  boundaries  of  the  bond,  for  a  less  quantity 
than  the  McCampbell  moiety,  given  by  McCampbell  to  Mont- 
gomeiy,  and  set  up  by  the  complainant.     This  bond  requires 
the  obligor  to  convey  the  land,  to  wit,  the  one  hundred  acres 
as  laid  o£f  or  surveyed  by  James  F.  Mitchell.    It  is  true  the 
bill  does  not  describe  how  the  partition  line  was  run  originally 
between  McCampbell  and  Arnold,  or  set  forth  the  boundaries 
of  the  one  hundred  acres  demarked  by  Mitchell.     Nor  do  these 
matters  appear  to  be  inserted  iu  the  pleadings  of  either  party^ 
and  as  far  as  appears,  that  matter  is  stirred  for  the  first  time  in 
this  court.     That  court  appointed  a  commissioner  to  ascertain 
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the  boandaries  of,  and  fix  tlie  position  of ,  the  reepecUye  tracts, 
who  reported  these  boandaries  with  a  soryey.  And  although 
that  report  was  excepted  to,  yet  no  exception  complained,  tliat 
the  land  was  wrongfollj  located  by  the  commissioner,  wliich 
might  easily  have  been  done  if  the  fact  had  been  so. 

If  y  then,  the  coort  conld  ascertain  this  matter  by  a  co]iizni&- 
sioner,  his  report  oo||^ht  to  have  been  excepted  to,  if  erroneous, 
in  this  particular,  before  it  can  be  here  set  aside.    In  other 
countries  where  courts  of  ohanceiy  exist,  a  master  is  appoixited 
permanently  by  the  government,  to  whom  is  committed  the  mat- 
ters which  cannot  be  performed  by  the  chancellor  without  great 
loss  of  time.    In  the  state  of  Virginia,  anterior  to  our  separa- 
tion, and  in  this  state  since,  the  practice  has  been  to  appoint  a 
commissioner  pro  hoc  vice,  under  an  act  of  1788  (1  Dig.  L.  S., 
228),  which  provides  that  "it  shall  be  lawful  for  the  hig^h 
court  of  chancery,  in  such  cases  as  may  require  a  report,  which 
cannot  be  performed  by  the  court  without  great  delay  to  other 
business,  to  employ  one  or  more  commissioners,  and  cause  a 
reasonable  allowance  to  be  taxed  in  the  bill  of  costs."   Whether 
the  commissioner  ox  commissioners  so  appointed  can  do  any 
other  than  ministerial  acts,  and  how  far  they  may  be  authorized 
to  hear  and  determine  on  evidence,  as  they  have  only  a  tempo- 
rary appointment,  is  a  question  of  some  moment,  never  settled 
in  the  practice  of  this  country;  nor  vnll  it  be  necessaiy  to  settle 
it  now,  further  than  to  inquire  whether  the  acts* done  by  the 
present  commissioner  could  be  delegated  to  him,  and  were  such 
as  he  might  perfoun  under  the  appointment.    We  discover 
that  courts  of  chancery  in  this  country  have  been  in  the  habit 
of  confiding  to  such  commissioners  large  powers.     Sometimes 
they  are  appointed  without  any  testimony  showing  anything  to 
refer,  and  without  any  previous  decision  on  questions  of  law  or 
equity  to  guide  the  commissioners  appointed.    They  are  then 
to  collect  the  proof  and  report  an  opinion  upon  it,  and,  of 
course,  measurably  to  occupy  the  place  of  the  chancellor.    This 
is  going  further  than  the  Ehglish  chancery;  for  the  rules  of 
that  court,  as  collected  by  Chancellor  Kent,  of  New  York,  in 
the  case  of  Bemaen  etc,  v.  Remsen  etc.,  2  Johns.  Ch.  495,  are 
more  restricted.     Some  of  these  will  be  recited:  1.  That  the 
parties  should  make  their  proofs  as  full,  before  the  hearing  in 
court,  as  the  nature  of  the  case  requires  or  admits  of,  to  the  end 
that  the  supplementary  proofs  before  the  commissioner  may  be 
as  limited  as  the  rights  and  responsibilities  of  the  parties  will 
admit;  2.  That  orders  of  reference  should  specify  the  principles 
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on  which  the  aoooimts  are  to  be  taken,  or  the  inquiry  proceed 
as  far  aa  the  court  shall  haye  decided  thereon,  and  that  the 
examinations  before  the  master  should  be  limited  to  such  mat- 
ters, within  the  limits  of  the  order,  as  the  principles  of  the  de- 
cree or  order  may  render  necessary;  8.  That  no  witness  in  chief, 
examined  before  publication,  nor  the  parties,  ought  to  be  ex- 
amined before  the  master,  or  commissioner,  without  an  order 
for  that  purpose,  which  order  usually  specifies  the  subject  and 
the  extent  of  the  examination;  and  a  similar  order  seems  to  be 
requisite,  where  a  witness,  once  examined,  is  sought  again  to 
be  examined  before  the  master  on  the  same  matter. 

These  regulations  seem  to  limit  the  powers  confided  to  a 
master  or  commissioner  more  than  the  present  practice;  and  we 
would  here  observe  that  the  authority  delegated  to  one  tempo- 
niy  commissioner  ought  not  to  be  extended  beyond  that  of  the 
regular  master  in  England  or  New  York.    It  is,  howeyer,  correct 
to  refer  to  matters  of  detail,  such  as  can  be  ascertained  by 
quantity  and  calculation,  and  also  to  fix  and  ascertain  boundary, 
for  which  purpose  surveyors,  in  our  landed  controversies,  are 
substituted;  and  indeed,  any  matter  which  results  from  the 
matters  in  contest,  and  to  the  ascertainment  of  which  the  at- 
tention of  the  parties  has  not  been  directed  by  the  pleadings. 
Such,  peculiarly,  was  the  case  with  the  boundary  and  local  sit- 
uation of  the  land  now  in  contest.    The  stress  of  the  contro- 
versy appears  to  have  rested  on  the  existence  of  any  equity  in 
the  plaintiff,  instead  of  what  was  the  proper  situation  to  place 
it.    It  could  not,  therefore,  be  exceeding  what  might  properly 
be  committed  to  a  commissioner,  to  direct  him  to  ascertain  the 
proper  position  of  the  land,  after  the  court  had  determined  that 
the  plaintiffwas  entitied.     If  in  this  the  commissioner  erred,  his 
acts  were  subject  to  revision,  upon  proper  exception,  when  the 
error  could  have  been  corrected.    We  have  been  thus  particular 
in  reply  to  this  point,  because  the  report  of  the  commissioner 
was  excepted  to  in  other  respects,  and  the  exceptions  overruled, 
and  the  decision  of  this  first  point  we  deem  an  answer  to  all  the 
exceptions  taken. 

The  same  commissioner  was  directed  to  ascertain  the  excess 
of  money  paid  by  Arnold  beyond  his  part,  and  also  the  quantity 
of  land  which  would  belong  to  Campbell,  in  the  division,  after 
the  one  hundred  acres  were  deducted.  The  commissioner  re- 
ported the  quantity  of  seventy-two  acres,  beyond  the  one  hun- 
dred, and  that  the  only  balance  paid  by  Arnold  for  McCampbell 
was  the  sum  due  by  the  execution  of  Bryan's  assignee  against 
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Arnold  and  McCampbell.    A  proportion  of  this  Bxxm,  eqaal  to 
what  one  handred  acres  would  require,  out  of  the  one  hondz^ed 
and  seventy-two,  was  decreed  to  be  paid  by  the  complauiaxity 
before  he  receiyed  the  conTeyanoe.    It  is  contended  that    JliCe- 
Campbell  ought  to  have  been  charged  with  his  full  moiety;    And 
then,  that  so'^nuch  of  that  moiety  ought  to  have  been  decreed  to 
be  paid,  before  conveyance,  as  would  pay  for  the  entire    one 
hundred  acres,  and  that  the  decree  of  the  court  gave  too  small 
a  sum.     This  exception  we  deem  untenable.    It  is  proved   \jy 
Bryan  that  McCampbell  did  make  payments  at  different  times, 
and  there  are  sundry  credits  on  the  note  given  to  Bryan.    Arnold 
might  have  shown,  to  a  cent,  the  excess  which  he  paid  beyond 
his  moiety.    As  he  showed  that  he  made  none,  except  that  paid 
on  the  execution  of  Bryan's  assignee,  and  the  proof  is  that  lIXc- 
Campbell  made  sundry  payments,  we  conceive  that  the  court 
did  right  in  allowing  Arnold  no  more  than  the  sum  given.     So 
far,  we  conceive  the  decree  of  the  court  below  correct,  and  if 
that  court  had  taken  the  correct  method  of  enforcing  the  princi- 
ples adopted  in  the  decree,  we  should  not  feel  disposed  to  dis- 
turb it ;  but  this  is  not  the  case.    That  court  directed  that  Farmer, 
on  the  tender  of  the  money,  should  convey  the  land;  and  that 
if  he  should  refuse  to  receive  it  in  notes  of  the  Bank  of  Ken- 
tucky, or  the  Bank  of  the  Commonwealth  of  Kentucky,  and 
branches,  the  complainant  might  enter  into  bond  in  the  clerk's 
office,  with  security  approved  by  the  clerk  of  the  court,  con- 
ditioned to  pay  the  amount  in  the  currency  of  the  Union;  and 
that,  on  executing  such  bond,  or  filing  the  receipt  of  Farmer, 
the  clerk  should  issue  a  writ  of  habere  facias  possestnonem;  and 
thus  the  court  finally  disposed  of  the  cause. 

The  impropriety  of  leaving  a  decree  conditional,  or  to  be  en- 
forced conditionally,  and  of  leaving  the  question  whether  the 
condition  is  or  is  not  complied  with,  to  the  parties  themselves, 
or  the  clerk  of  the  court,  must  be  apparent  to  every  reflecting 
mind.  It  was  proper  that  the  chancellor  should  compel  the 
complainant  to  do  equity,  before  he  received  it,  by  paying  the 
money;  but  it  was  incumbent  upon  him  to  see  it  done.  Who^ 
in  this  instance,  was  to  decide  that  the  tender  was  sufficient, 
or  that  a  payment  was  made  ?  It  was  certainly  improper  to  refer 
to  the  decision  of  the  clerk  th^  genuineness  and  validity  of  a 
receipt.  In  short,  no  decree  but  a  positive  one  ought  to  be 
rendered,  before  the  court  dismisses  the  party  without  day. 
Great  inconvenience  must  result  to  both  parties  by  this  decree. 
If  the  complainant  tendered  the  money,  and  the  defendant  re- 
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fused  to  receiye  it  or  oonvey  the  land,  what  remedy  had  the 
oomplamant  but  a  new  suit?  If  the  complainant  never  ten- 
dered the  money,  or  entered  into  the  bond,  how  long  most  the 
defendant  be  subject  to  the  decree  hanging  oyer  his  head  ?  How 
many  years  must  he  be  subject  to  surrender  his  domicile  at  the 
caU  of  the  complainant? 

Nor  do  we  approve  of  the  complainant  being  allowed  to  enter 
into  bond  with  security,  approved  by  the  clerk,  whatever  may 
be  the  validity  of  the  law  allowing  two  years  replevin,  where 
specie  is  demanded.    The  clerk  is  authorized,  by  these  laws,  to 
take  a  recognizance  and  approve  the  security  with  ten  days 
after  court,  or  before  the  emanation  of  execution.    But  this  is 
in  the  case  of  positive  judgments  or  decrees.     Here  is  no  such 
judgment  or  decree,  on  which  an  execution  could  issue;  so  that 
the  court  could  not  delegate  that  power,  and  if  it  could,  the 
bond  could  not  have  the  force  of  a  replevin  bond.    None  such 
can  have  that  force  but  those  taken  by  the  clerk  in  the  form  of 
a  recognizance,  or  by  a  sheriff  under  an  execution,  or  by  com- 
missioners under  a  decree  or  order  of  sale.     It  was,  therefore, 
improper  to  compel  the  defendants  to  part  with  his  lien  upon 
the  land,  for  a  bond  which  must  be  coerced  by  another  suit. 
The  only  proper  way,  therefore,  was  for  the  court  to  assign  a 
day,  on  or  before  which  the  payment  or  tender  of  the  money 
should  be  made,  and  then  to  reserve  to  itself  the  right  of  de- 
ciding whether  the  condition  was  complied  with,  and  if  it  was, 
to  render  a  positive  decree  for  the  land.    As  the  decree  must, 
for  this  cause,  be  reversed,  the  question  presents  itself,  what 
decree  ought  to  be  rendered  with  regard  to  rents,  profits  and 
improvements?    The  difference  between  the  rents  and  profits 
on  one  side,  and  improvements  on  the  other,  was  about  one 
hundred  dollars  in  favor  of  the  former,  as  reported  by  the  com- 
missioner.    Testimony  was  taken,  conducing  to  show  that  the 
improvements  were  too  low  and  the  rents  too  high,  and  the 
court  gave  no  decree  on  this  point,  but  left  one  to  balance  the 
other. 

We  approve  the  decision  of  that  court  in  refusing  to  appoint 
commissioners  under  the  occupying  claimant  law.  We  cannot 
consider  the  tenant  a  bona  fide  occupant,  entitled  to  the  provisions 
of  that  law,  and  he  was  certainly  subject  to  all  such  rents  and 
profits  as  could  have  been  reasonably  made  upon  the  land;  and, 
on  the  contrary,  is  entitled  to  lessen  those  rents  and  profits,  so 
far  as  the  lasting  and  valuable  improvements  extend,  but  no 
further.    We  do  not  view  the  evidence  taken  sufficient  to  set 
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aside  the  report.    Some  cosfidenoe  is  due  to  the  decision  of  tbe 
commiasioner.    He  does  not  appear  to  Lave  been  under  any  iin* 
due  bias,  or  to  have  made  a  gross  mistake  in  his  estimates,  Al- 
though his  report  differs  from  the  opinions  of  some  of  the 
nesses.     Opinions,  we  know,  are  yarious,  and  a  mere 
is  seldom  counted  sufficient  to  vitiate  a  report.    Besides,  tlie 
commissioner  reported  the  rents  from  the  time  that  Arnold 
got  the  possession  as  directed.     The  witnesses  say,  thej  eoani 
the  rents  for  the  time  which  Farmer  held  it,  and  for  three 
years  before,  which  they  suppose  to  be  as  long  as  Arnold  had 
it,  without  knowing  the  time.    Of  course,  the  opinions  of  botlt 
and  the  commissioner  may  be  correct.     We,  therefore,  con* 
ceive  that  the  complainant  is  entitled  to  the  excess  of  rents 
and  profits  beyond  the  improTcments  reported  by  the  commis- 
sioner, and  that  the  court  do  direct  that  sum,  as  well  as  the 
costs  of  the  suit  in  the  court  below,  to  be  taken  from  the  mone'r 
to  be  paid,  and  then,  after  reasonable  time  given  for  payment, 
or  tender  thereof,  to  decree  the  land  positively  to  the  complain- 
ant.    And  if,  upon  the  tender  of  the  money,  the  defendant  ia 
that  court  shall  refuse  to  receive  it,  we  would  suggest  the  pro- 
priety of  bringing  the  money  into  court,  when  the  court  shall 
decide  on  the  tender,  and  give  the  final  decree.     We  also  ap- 
prove of  so  much  of  the  decision  of  the  court  below  as  directed 
the  money  to  be  paid  or  tendered  to  Farmer;  for  as  he  is  the 
Tcndee  of  Arnold,  and  will  lose  the  land,  it  will  be  proper  that 
he  should  receive  the  money,  as  he  holds  by  a  warranty  from 
Arnold,  and  will  be  bound  to  give  a  credit  for  that  much,  when 
be  shall  seek  his  recourse  on  that  warranty. 

One  other  point,  in  directing  the  decree,  which  ought  to  h% 
rendered  in  the  court  below,  need  be  noticed,  and  that  is,  what 
kind  of  a  decree  must  be  rendered,  if  the  complainant  in  that 
court  shall  fail,  on  a  reasonable  lime  to  be  given,  to  pay  the 
money  with  its  interest,  as  fixed  by  that  court?  In  such  case, 
although  he  cannot  obtain  the  land,  he  will  be  entitled  to  some 
redress.  As  he  holds  the  bond  of  McCampbell,  given  to  Mont- 
gomery, he  must  be  entitled  to  recover  as  much  thereon  against 
McCampbell  as  Montgomery  paid  for  the  land,  with  its  interest; 
and  so  much,  to  be  ascertained  by  a  commissioner  or  commis- 
sioners appointed  for  that  purpose,  or  a  jury,  will  form  the 
measure  of  compensation  which  he  can  recover  in  thLs  suit.  He 
may  be  entitled  to  so  much  against  Montgomery  as  he  paid  be- 
jond  what  Montgomery  paid  McCampbell,  if  any  such  excess 
was  paid,  as  the  assignment  to  him  is  general.    But  Mont* 
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gomerj  is  not  before  the  court;  and  as  the  bond  was  assignable 
at  law  under  the  decisions  of  this  court,  he  was  not  a  necessary 
party,  and,  therefore,  nothing  can  be  determined  in  this  suit, 
with  regard  to  his  claim  against  Montgomery;  but  the  sum  paid 
by  Montgomery  to  McOampbell,  must  be  the  sum  for  which  he 
is  entitled  to  a  decree  against  McCampbeU. 

Bat  as  McOampbell  has  paid  for  all  the  land,  except  what 
Arnold  paid  on  the  execution  of  the  assignee  of  Bryan,  in  case 
Arnold  or  his  yendee  keeps  the  land,  he  will  have  a  fair  claim 
against  Arnold  for  the  sum  paid  by  him;  and  as  the  complain- 
ant is  the  remote  yendee  of  McOampbell,  he  ought,  in  this  suit, 
to  be  allowed  to  recoyer  so  much  against  Arnold  as  McOamp- 
bell would,  and  that  is  the  same  proportion  of  the  money  paid 
by  McOampbell  to  Bryan,  with  its  interest,  as  one  hundred 
acres  bears  to  one  hundred  and  seventy-two.     What  is  more,  as 
we  haye  seen  that  as  Arnold  now  stands  in  the  shoes  of  Bryan, 
he  has  such  a  lien  upon  the  title  as  will  not  permit  a  court  of 
equity  to  strip  him  or  his  yendee  of  the  title,  without  the  receipt 
of  what  he  has  paid;  so  McOampbell,  and  consequently  his  yen- 
dee,  the  appellee,  has  also  a  lien  upon  the  land  for  what  was 
paid  by  McOampbell;  for  both  the  vendor  and  purchaser  of 
lands  have  their  mutual  liens,  the  former  for  the  purchase- 
money  due  to  him,  and  the  latter  for  what  he  has  paid,  in  case 
it  is  to  be  restored  to  him.    It  will,  therefore,  be  correct  to 
charge  the  sum  which  Arnold  is  bound  to  pay,  when  ascertained 
as  before  directed,  upon  the  land,  and  to  subject  the  said  one 
hundred  acres  to  a  sale  for  that  amount,  if  it  is  not  paid,  as  in 
case  of  other  liens,  and  for  so  much  as  is  thus  charged  upon  the 
land,  or  recovered  of  Arnold,  McOampbell  will  be  entitled  to  a 
credit,  in  the  decree  obtained  against  him  by  the  appellee,  in 
case  he  fails  to  pay  the  balance  of  the  price  and  keep  the  land. 
The  decree  must,  therefore,  be  reversed  with  costs,  and  the 
cause  be  remanded,  vdth  directions  to  the  court  below  to  enter 
a  decree  conformable  vdth  this  opinion. 
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GsanuL  Powsa  to  Sell  ajstd  CoNysY.-— Where  town  trustees  are  invested 
by  a  special  statute  with  the  title  to  land,  and  with  a  general  authority 
to  sell  and  convey,  their  deed  prhna/acie  implies  a  due  execution  of  tlia 
power,  notwithstanding  the  act  of  ISOl;  bat  where  there  is  a  nakbd 
power  to  convey  under  special  restrictions,  one  claiming  under  such 
power  must  show  a  strict  execution  of  it. 
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< 
Atfbal  from  a  judgment  of  the  circuit  coort     The  ojpiziion 

states  the  case. 
Hardin^  for  the  appellant. 
Talboi  and  Ibdd,  for  the  appellees. 

By  Court*  OwsLir*  J.    This  was  an  ejectment  brought   bj 
Morrison  in  the  court  below  to  reooTer  from  TtfcMillan  etc  tlie 
possession  of  two  lots,  Nos.  13  and  14,  in  the  town  of  Cjn- 
thiana.  The  trial  was  had  in  that  court  on  the  general  issue,  and 
a  verdict  and  judgment  recoTered  by  the  defendants.    The 
cause  turns  in  this  court  on  the  question,  whether  or  not  the 
circuit  court  decided  correctly  in  excluding  from  the  jury  a 
deed  of  conveyance  which  was  introduced  as  evidence  by  the 
plaintiff.    The  deed  purports  to  have  been  made  by  the  trustees 
of  the  town  to  the  plaintiff,  and  was  rejected  from  going  in 
evidence  to  the  jury,  on  the  ground  that  no  evidence  was  in- 
troduced by  the  plaintiff  to  prove  that  the  receipt  of  Robert 
Harrison,  who  was  the  former  proprietor  of  the  land  on  which 
the  town  is  established,  and  on  whose  application  the  act 
establishing  the  town  was  passed,  for  the  original  purchase- 
money,  was  produced  to  the  trustees,  either  at  or  before  the 
time  the  deed  was  executed. 

If  at  the  time  of  executing  the  deed  by  the  trustees  their 
power  to  convey  the  title  had  been  derived  under  a  special  au- 
thority to  make  deeds  of  conveyance  to  persons  who  shall  pro- 
duce to  them  Harrison's  receipt  for  the  purchase-money,  there 
might  be  some  force  in  the  objection  taken  to  the  sufficiency  of 
the  deed.  But  such  was  not  the  nature  of  the  authority  under 
which  the  trustees  acted  in  making  the  deed.  By  the  act  es- 
tablishing the  town,  the  title  was  vested  in  the  trustees;  and  by 
a  provision  in  that  act  contained,  the  trustees  are  expressly  re- 
quired to  convey,  not  only  to  those  persons  who  might  have 
previously  purchased  from  Harrison,  but  to  all  others  who 
should  thereafter  purchase  from  them.  Thus  possessing  power 
to  sell  and  convey  all,  the  authority  of  the  trustees  ought  to  be 
viewed  in  a  light  different  from  an  authority  derived  under  a 
naked  power  to  convey  under  special  and  limited  restrictions; 
and  although,  in  the  latter  case,  the  person  asserting  the  title 
under  the  power  might  be  required  to  prove  a  strict  compliance 
with  the  power,  in  the  former  case,  the  conveyance  of  the 
trustees,  without  the  aid  of  extraneous  evidence,  prima  facie 
implies  everything  to  Lave  been  done  which  ought  to  be  dom 
to  vest  the  title  in  the  purchaser. 
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"We  know  that  by  the  fourth  Bection  of  an  act  of  1801,  2  Lit. 
459,  the  trustees  of  towns  are  expressly  required  to  make  deeds 
of  conTeyance  to  the  purchasers  of  lots,  or  their  assignees,  upon 
their  producing  to  them  a  receipt  for  the  purchase-money  from 
the  original  proprietor  of  the  land  upon  which  the  town  is 
established.    But  that  provision  of  the  act  cannot  be  admitted 
to  change  the  nature  or  degree  of  evidence  necessary  to  be  pro- 
duced by  a  vendee  asserting  title  under  trustees  possessing 
general  power  to  sell  and  convey  the  title  to  all  the  lots  of  a 
town.    The  provision  is  directory  to  the  trustees,  and  when 
clothed  with  general  power  to  sell  and  convey,  after  the  con- 
veyance is  made  by  them,  the  title  will  be  presumed  to  have 
regularly  passed  to  the  vendee. 

It  results,  therefore,  that  the  deed  introduced  by  the  plaintiff 
was  erroneously  rejected  by  the  court  below,  and  that  the  judg- 
ment must,  consequently,  be  reversed,  with  costs,  and  the  cause 
ren^ded  to  that  court,  and  further  proceedings  there  had,  not 
inconsistent  with  this  opinion. 


Shbeve  V.  Gbimes. 

[4  LiTTBLL,  220.] 

IkpBOVEifximi  BT  PuBCHASEB  WDSR  Parol  CoiTTRACT. — ^A  poTohaaer  of 
land  under  a  parol  contract,  which  ia  not  enforceable,  cannot  recover  on 
an  implied  aaanrnpeit  for  improvements  made  on  the  land. 

Afpbal  from  a  judgment  of  the  circuit  court.    The  opinion 
states  the  case. 

Eardin  and  Barry,  for  the  appellant. 

Hoggin,  for  the  appellee. 

By  Court,  Mills,  J.  Under  a  decree  in  favor  of  the  now 
appellant,  the  mills  and  farm  of  a  certain  Thomas  Caldwell 
were  sold,  and  ijie  appellant  became  the  purchaser.  Orimes, 
the  present  appeUee,  resided  upon  the  estate  at  the  time,  claim- 
ing under  some  contract  made  with  Caldwell,  as  a  purchaser 
from  him,  but  of  what  kind  does  not  appear  in  this  cause.  Im- 
mediately after  the  purchase,  Orimes  agreed  to  become  the 
tenant  of  the  appellant,  and  to  receive  and  hold  possession 
nuder  him,  for  one  year;  and  accordingly  an  article  of  agree- 
ment was  entered  into  and  signed  by  the  parties,  in  which  the 
appellee  stipulated  to  pay  the  rent  of  seven  hundred  and  fifty 
dollars,  and  passed  his  notes  for  the  same,  payable  by  install- 
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ments  of  three,  six,  nine  and  twelve  months,  each  bein^  one 
hundred  and  eightj-seyen  dollars  and  fifty  cents;  and  at   tbe 
end  of  the  term  bound  himself  to  restore  tiie  estate.    The  ap- 
pellant stipulated  to  keep  the  appellee  in  possession,  and  to 
allow  the  appellee  a  credit  for  such  necessary  and  lasting  im- 
provements or  repairs  as  should  be  requisite  in  the  opinion  of 
the  appellee^  and  be  consented  to  by  the  appellant,  during  tbe 
term,  to  tbe  amount  of  two  hundred  and  twenty-six  dollars  and 
eighty  cents,  and  no  more  on  the  last  installments.     At    the 
dose  of  this  year  a  new  lease  was  made  for  one  year  lon^^er 
and  reduced  to  writing,  in  the  form  of  an  article  of  agreement, 
signed  by  the  parties,  in  which  the  same  rent  was  stipul&ted, 
with  a  little  variation  as  to  the  installments,  and  also  an  agree- 
ment that  the  last  installment,  which  was  two  hundred  dollars, 
might  be  expended  *'  in  repairs  to  said  mills,  provided  that  the 
necessary  repairs  to  the  mills  might  require  that  sum,  within 
the  year,  in  the  opinion  and  judgment  of  both  parties,  or  so 
much  thereof  as  might  be  judiciously  expended  in  repairs^  in 
the  judgment  of  both  parties. " 

After  the  close  of  the  year  the  appellee  brought  this  action 
of  assumpsit,  and  declared  in  two  counts  for  work  and  labor, 
care,  diligence,  and  materials  expended  on  the  mills  and  farm 
aforesaid,  during  the  existence  of  the  aforesaid  leases,  and  ex- 
hibited and  proved  a  large  account  from  improvements  done 
upon  the  premises,  of  nearly  one  thousand  four  hundred  dollars 
value,  and  showed  that  the  prices  were  reasonable.  He  also 
proved  that  while  he  was  building  a  bridge  across  the  mill-dam 
the  appellant  was  there  and  dined  with  the  appellee,  and  said 
in  conversation  at  the  time  that  the  job  was  an  arduous  under- 
taking, but  be  had  no  doubt  it  would  be  useful;  that  the 
appellant  lived  in  the  neighborhood,  and  was  at  and  passed 
the  mills  frequently,  and  as  often  conversed  with  the  appellee 
while  the  work  was  doing;  but  the  witnesses  did  not  hear  what 
was  said.  One  of  these  occasions  was  while  the  appellee  was 
clearing  off  land,  which  was  an  act  directly  contraiy  to  the 
stipulations  of  the  lease.  One  witness  deposed  that  on  tlie 
day  of  sale  the  commissioner  appointed  to  execute  the  decree 
by  selling  the  farm  and  mills,  who  is  since  dead,  informed  him 
that  the  appellant  had  bought  the  land  and  mills;  but  the 
appellee  was  to  keep  them,  and  had  purchased  them  of  the 
appellant  by  a  parol  agreement,  and  was  to  pay  interest  at  the 
rate  of  ten  per  centum  per  annum,  on  the  amount  of  the  price, 
which  was  the  same  sum  due  from  Caldwell  to  the  appellant. 
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for  whicli  ihe  land  was  sold,  that  is,  five  thousand  dolhirs  with 
Bome  interest  and  costs,  until  he,  the  appellee,  paid  up  the 
price.  Tlie  witness  further  stated  that  in  a  conversation  with 
the  appellant,  a  few  days  afterwards,  the  precise  expressions  of 
whicli  lie  oould  not  recollect,  his  impression  was,  that  he  under- 
stood about  the  same  thing  from  the  appellant  which  he  had 
learned,  from  the  commissioner.  But  some  time  afterwards  he, 
the  -witness,  was  informed  that  the  appellee  held  the  mills 
nnder  lease. 

The  appellant,  on  his  part,  introduced  the  leases,  or  two  articles 
of  agreement,  which  appeared  to  be  in  his  own  handwriting, 
except  the  signatures  of  the  witnesses  and  the  appellee.     He 
proved  that  at  the  close  of  the  first  year,  he  settled  with  the 
appellee,  and  gave  him  credit  for  an  account  for  improvements 
and  repairs  to  the  amount  of  two  hundred  and  eleven  dollars 
and  seventy-five  cents,  being  all  the  improvements  then  claimed 
and  took  his  note  for  the  balance  of  the  rent  then  due,  on  which 
he,  the  appellee,  afterwards  confessed  judgment,  after  a  small 
credit  was  indorsed  for  grinding  and  sawing.    This  last  witness, 
who  was  the  appellant's  son-in-law,  heard  no  further  claim  for 
improvements  at  that  time.    The  same  witness  further  stated 
that  at  the  time  the  second  agreement  or  lease  was  entered  into 
he  went  with  the  appellant  to  the  appellee's  house,  when  the 
appellant  proposed  to  rent  the  mills  another  year.     The  ap- 
pellee appeared  to  be  angry,  and  observed  that  he  might  as  well 
die  by  the  sword  as  famine;  but  after  awhile  he  was  reconciled, 
and  entered  into  the  second   agreement.     This  was,  in  sub-, 
stance,  all  the  evidence,  except  such  as  went  either  to  increase 
or  diminish,  on  the  respective  sides,  the  value  of  the  improve- 
ments for  which  the  suit  was  brought.     The  appellee,  on  this 
evidence,  contended  that  there  was  a  sale  to  him,  verbally,  of 
the  farm  and  mills,  known  oDly  to  the  commissioner;  that  the 
leases  were  only  colorable  to  cover  the  interest  of   ten  per 
centum  on  the  price,  while  the  appellant  insisted  on  the  trans- 
action being  as  stated  upon  the  face  of  the  writings,  and  that 
there  was  no  sale. 

The  counsel  for  the  appellee  moved  the  court  to  instruct  the 
jury,  that  if  they  should  find  from  the  evidence  that  the  ap- 
pellee made  the  improvements  claimed,  under  a  verbal  agree- 
ment for  the  purchase  of  the  property,  which  had  never  been 
consummated,  or  reduced  to  writing,  the  appellee  was  entitled 
to  a  verdict  for  their  value,  so  far  as  the  improvements  were 
necessary  and  Valuable  to  the  appell^t,  as  proprietor  of  the 
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soil,  and  made  with  his  pririty,  eonaent  and  approbation.  This 
instruction  was  given  by  the  court.  The  appeUant  moved  tho 
court,  on  his  part,  to  instruct  the  jury  that,  if  they  were 
filed,  from  the  evidence,  that  the  contracts  for  renting  the  prei 
ises  were  reduced  to  writing,  they  could  not  find  for  the 
pellee  in  this  form  of  action,  unless  the  parties  authorized  tli« 
making  of  the  improvements  by  some  subsequent  contract 
This  application  was  overruled  by  the  court.  After  verdict,  tbe 
appellant  moved  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  law  and  evidence  of  the  case.  This  motion 
was  also  overruled;  and  the  appellant  having  excepted  to  these 
opinions,  and  spread  the  evidence  upon  the  record,  has  brought 
the  whole  case  before  this  court  by  appeal,  and  in  his  assign- 
ment of  error,  complains  of  these  decisions  of  the  court  below. 

The  principles  involved  in  the  instructions  given  by  the  court 
below,  contains  within  it  this  simple  inquiry,  can  a  person  who 
has  bought  and  possesses  land  by  a  parol  contnict,  which  can 
not  be  enforced  under  our  act  to  prevent  frauds  and  perjuries, 
recover  from  his  vendor  the  ameliorations  and  improvements 
made  upon  the  land  while  he  thus  held  it,  in  an  action  of  as- 
sumpsit? It  has  already  been  settled  by  this  court,  in  the 
case  of  KeUh  v.  Patan,  1  Marsh.  23,  that  the  consideration  paid 
for  land  under  such  circumstances  may  be  recovered  back;  and 
it  seems  evident  that  an  action  for  money  bad  and  received,  or 
detinue  or  trover  for  the  property  paid,  or  a  quantum  meruii  for 
labor  and  services,  paid  as  the  price  of  the  land,  might  be  re- 
covered back.  But  whether  the  ameliorations  pf  the  soil  made 
in  the  mean  time  can  be  so  recovered,  is  a  different  question. 
No  doubt  the  party  in  some  such  cases  is  entitled  to  some  rem- 
edy for  improvements,  and  the  opposite  side  for  rents  and 
profits,  and  this  court  has,  in  suits  of  chancery,  directed  one  to 
be  discounted  against  the  other.  But  still  this  does  not  an- 
swer the  question,  whether  any  action  at  law  can  be  brought; 
and  if  so,  is  this  the  proper  one?  The  jurisdiction  of  a  court 
of  equity  over  a  subject  is  not  conclusive  that  no  action  at  law 
will  lie. 

We  have  said  that  in  some  such  cases  recovery  for  ameliora- 
tions may  be  had.  But  we  would  not  be  understood  as  saying 
that  such  recovery  could  be  had  in  every  case;  for  if  the  pur- 
chaser should  choose  to  live  upon  the  land  at  such  an  uncer- 
tainty, and  should  make  such  amelioration,  and  should  himself 
disaffirm  the  contract  and  never  offer  to  fulfill  it,  and  cast  the 
improvements  made  upon  the  hands  of  his  adversary,  and  thus 
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attempt  to  make  him  a  debtor  to  that  amount,  against  his  con- 
sent, and  without  his  default,  the  right  to  recover  the  value  of 
the  improvements,  in  such  case,  would  be  very  problematical. 
At  all  events,  if,  in  such  case,  they  could  be  recovered,  it  could 
not  be  in  an  implied  assumpsit,  for  there  would  be  no  ground 
to  preaume  a  promise  or  undertaking.    If  we  take  this  case  on 
a  still  broader  ground,  we  should  be  at  a  loss  to  perceive  the 
principle  on  which  an  action  of  assumpsit  could  be  maintained. 
In  the  cBse  of  money  or  property  paid  to  the  vendor  for  the 
land  itself,  when  he  had  only  given  his  promise  to  convey,  and 
should  refuse  to  fulfill  it,  as  such  promise  is  of  no  avail  in  law, 
the  price  may  be  recovered  back,  on  the  principle  that  the  con- 
sideration on  which  it  was  paid  happens  to  fail.     But  with 
regard  to  ameliorations  made  under  such  circumstances,  they 
are  not  designed  for  the  use  of  the  seller.     He  is  not  instru- 
mental in  causing  them  to  be  made,  as  he  is  in  case  of  payment 
of  the  price.     They  may  or  may  not  be  made,  at  the  election 
of  the  purchaser;  and  in  searching  the  principles  over,  for 
which  an  implied  assumpsit  will  lie,  we  discover  not  one  which 
would  support  the  action.    If  the  seller  can  be  at  all  made 
liable  for  them,  it  must  be  on  the  principle  of  equity,  that  he 
ought  not,  when  the  improvements  are  delivered  over  to  him, 
to  be  enriched  by  another's  loss. 

It  is  true  an  implied  assumpsit  will  lie  for  work  /ind  labor 
done  the  defendant  upon  his  request    and   assent,   without 
any  fixed  price,  or  any  express  promise  to  pay;  but  the  labor 
must  be  his,  and  the  work  be  done  for  him,  and  not  for  another, 
and  the  work  afterwards  happen  to  become  his,  before  tbe 
action  can  be  sustained.    We  therefore  conceive  that  whatever 
remedy  the  appellee  may  have,  it  is  not  by  an  implied  assump- 
sit for  work  and  labor,  and  that  the  court  below  consequently 
erred  in  instructing  the  jury  that  the  appellee  was  entitled  to 
recover,  if  the  facts  shoidd  be  as  he  contended.    If  this  ques^ 
tion  was  not  against  the  appellee,  we  should  not  be  disposed 
to  disturb  the  verdict,  because  the  court  overruled  the  applica- 
tion to  instruct  made  by  the  appellant.     The  proposition  made 
by  him  involved  in  it  the  principle  that  the  writings  controlled 
the  contract  and  excluded  the  parol  evidence  of  a  verbal  sale. 
It  is  true  that  writings  cannot,  in  general,  be  affected  or  varied 
by  parol  proof;  but  it  is  the  effect  of  the  statutes  against  usury 
to  alter  this  principle  and  let  in  the  parol  proof  to  show  thereby 
that  there  was  usury,  although  the  writings  negative  the  fact. 
As  to  the  question  of  a  new  trial,  it  is  unnecessary  to  say  any« 
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thing,  as  it  necessarily  results  from  the  opinion  alreadjr 
pressed  that  the  court  below  ought  not  to  have  permitted   tiie 
▼erdict  to  stand. 

The  judgment  must  be  reversed,  with  costs,  and  the  YBrdict 
be  set  aside  and  the  cause  be  remanded  for  new  prooeedin^^  to 
be  there  had,  not  inconsistent  with  this  opinion. 


Smith  v.  Hobnbaor. 

[4  LnrxLL.  933.] 

LmnATiONa,  whin  Jtwouxst  doks  not  Suspshd. — An  unazeooted  jod^- 
ment  in  ejeotment,  without  sonender  of  poaaeiaon,  does  not  stop  tbo 
running  of  the  statute  of  limitationi.  It  merely  fpves  a  ri^t  of  entry 
during  the  oontinuanoe  of  the  demise  laid  in  the  declaration,  hot  not 
afterwards. 

An  Bntbt  aptkb  ths  ExraiATioK  or  thx  Ddoss,  with  the  defendant's 
oral  oonsent,  does  not  extinguish  his  right,  and  cannot  operate  to  trans- 
fer his  interest  for  a  longer  period  than  one  year. 

Ah  AaaxncENT  Pbocxtbkd  bt  Mibtakx  ob  Fbaui>  is  not  void  bat  voidaUe 
only. 

Ck>N8BNT  TO  Entbt  Thbouoh  Mistakx.— Where  a  defendant  in  a  jndgment 
in  ejectment,  through  mistake  of  his  rights,  consents  to  the  plaintiff's 
entty  after  expiration  of  the  demise  laid,  such  consent  being  Km^Jing 
until  avoided,  creates  a  tenancy  at  will,  and  upon  the  sudden  determina- 
tion of  the  tenancy,  the  tenant  has  a  right  to  reap  a  crop  already  sown. 

Ebbob  to  the  circuit  court.     The  opinion  states  the  case. 
Bardin^  for  the  plaintiff  in  error. 
Talbot,  for  the  defendant  in  error. 

Bj  Court,  BoTLE,  C.  J.  This  was  an  action  of  trespass  qaare 
claiLSum  /regit.  Not  guilty  was  pleaded,  with  the  leaye  to  give 
the  special  matter  in  CYidence.  On  the  trial  it  appeared  that  a 
judgment  in  ejectment  had  been  recovered  many  years  ago 
against  Daniel  Hornback  for  the  recovery  of  land  including  the 
place  on  which  the  trespass  is  alleged  to  have  been  committed; 
that  the  plaintiff  in  this  case  claims  title  by  a  conveyance  from 
the  lessor  of  the  plaintiff  in  ejectment;  that  Daniel  Hornback 
having  died,  Polly  Hornback,  one  of  the  defendants  in  this  case, 
and  the  widow  of  Daniel  Hornback,  together  with  others,  as  his 
representatives,  claiming  under  the  title  of  Beed,  filed  their  bill 
with  injunction  to  stay  proceedings  upon  the  judgment  in  eject- 
ment; that  the  injunction  had  been  dissolved  as  to  the  land  on 
which  the  trespass  is  alleged  to  have  been  committed;  that 
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PoUj  Hornback  had  afterwards  assented  to  the  plaintiff's  tak- 
ing possession  thereof,  who  thereupon,  by  removing  some  old 
fencing  and  with  some  new  rails,  inclosed  the  place  where  the 
trespass  is  alleged  to  have  been  committed,  and  sowed  it  in  grain; 
that  Polly  Hornback  had  a  conveyance  from  Beed,  under  whose 
title  she,  and  those  under  whom  she  claimed,  had  been  in  pos- 
session for  more  than  twenty  years  prior  to  the  time  when  the 
plaintiff  took  possession;  and  ihat  shortly  thereafter  it  has  been 
discovered  that  the  demise  in  the  declaration  in  ejectment  had 
expired  before  the  plaintiff  entered,  the  defendants,  while  the 
plaintiff's  crop  of  grain  was  growing,  entered  upon  the  land 
inclosed  by  him,  removed  the  fence  to  its  old  situation,  and 
reaped  the  crop  which  the  plaintiff  had  sowed. 

On  this  state  of  the  case,  the  court,  on  motion  of  the  defend- 
ants, instructed  the  jury,  that  if  Polly  Hornback  had  been 
twenty  years  in  possession  before  the  plaintiff  got  possession, 
the  right  was  in  her,  and  she  might  peaceably  enter  upon  the 
land  and  retake  the  possession  and  remove  the  fence,  unless 
she  had  given  the  plaintiff  permission  to  enter  before  that  time; 
and  that  if  she  was  ignorant  at  the  time  she  assented  to  the 
plaintiff's  possession,  that  the  demise  had  expired,  and  of  her 
right  in  consequence  thereof,  her  assent  should  not  bind  her. 
To  the  giving  of  these  instructions  the  plaintiff  excepted,  and 
a  verdict  and  judgment  having  been  rendered  against  him,  he 
bas  brought  the  case  to  this  court  by  a  writ  of  error. 

Of  the  correctness  of  the  first  branch  of  the  instructions: 
given  by  the  circuit  court,  we  have  no  doubt.  The  possession 
of  land  for  twenty  years  operates,  under  the  statute  of  limita- 
tions, not  only  to  toll  the  right  of  entry  of  all  adverse  claim- 
ants, laboring  under  no  disability,  but  to  give  to  the  party  who 
has  been  so  possessed,  in  case  he  should  be  ousted  of  the  pos- 
session, a  right  to  regain  it  by  peacefully  entering  upon  the 
land,  or  of  recovering  it  in  an  action  of  ejectment.  Nor  does 
the  judgment  in  ejectment  in  this  case  change  the  effect  of  the 
lapse  of  time;  for  the  judgment  could  only  give  a  right  to  enter 
during  the  continuance  of  the  demise  laid  in  the  declaration, 
for  which  the  judgment  was  rendered,  and  of  course,  after  the 
demise  had  expired,  the  right  to  enter  upon  the  land,  in  virtue 
of  the  judgment,  no  longer  existed.  But  with  respect  to  the 
second  branch  of  the  instructions  given  by  the  circuit  court,  we 
cannot  accord  with  that  court.  The  permission  given  by  Polly 
Hornback  to  the  plaintiff,  to  enter  upon  and  occupy  the  land, 
certainly  could  not  extinguish  her  right  or  transfer  the  freehold 
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to  the  plaintiff;  for  the  pennisaioD,  being  merely  verbal,  oould 
not,  under  the  statate  against  ffauds  and  petjaries,  operate  to 
transfer  an  interest  for  a  longer  term  than  for  one  year;  1>ot  it 
her  assent  to  his  taking  the  possession  of  the  land,  and  oceiipy* 
ing  it,  had  been  given  with  a  fall  knowledge  of  her  riglit^  it 
would  have  been  binding  upon  her,  and  would  have  legalized 
his  occupancy  of  the  land  for  one  year. 

This  seems,  indeed,  to  be  pre-supposed  in  the  instruction 
given  by  the  circuit  court;  for  the  instruction  is  predicated 
upon  the  hypothesis  that  she  was  ignorant  of  her  right.     But 
we  cannot  admit  that  an  ignorance  or  mistake  of  her  right  can 
have  the  effect  of  rendering  her  assent  entirely  void,  ab  inUio. 
An  agreement,  superinduced  by  mistake  or  fraud,  is  not  void, 
but  voidable  only;  and  hence  it  is  that  the  party  who  is  preju- 
diced by  such  an  agreement,  may,  at  his  election,  affirm  or 
avoid  the  agreement,  and  the  other  party  cannot  do  so;  whereas, 
if  it  were  void,  and  Dot  merely  voidable,  it  could  not  be  affirmed 
at  the  election  of  one  party,  and  might  be  treated  as  a  mere 
nullity  by  either.     If,  then,  the  defendant's-  agreement  that  the 
plaintiff  should  take  possession  and  occupy  the  land,  be  not  ab- 
solutely void,  but  voidable  only,  it  cannot  be  said  not  to  be  bind- 
ing upon  her  to  any  extent;  for,  until  she  elected  to  avoid  it,  it 
would  remain  bindLng  upon  both  parties,  and  as  she  made  no 
such  election  until  he  had  entered  upon  the  land,  and  inclosed 
and  sowed  it,  he  thereby  became  her  tenant  at  will,  which  is 
equivalent  to  being  a  tenant  for  the  year,  and  though  she  might 
determine  her  vdll,  he  could  not,  by  the  sudden  determination 
of  her  will,  duiing  the  year,  be  deprived  of  his  right  to  reap 
the  crop  which  he  had  sowed. 

The  judgment  must  be  reversed,  with  costs,  and  the  cause  be 
remanded  that  the  verdict  may  be  set  aside  and  a  new  trial  had 
not  inconsistent  with  this  opinion. 


McGhee  v.  Ellis. 

[4  LmSLL,  344.] 

Bmlloxq  Fkopxrtt  of  Stbanger  ox  £x£cnnoK. — ^Where  a  sheriff  on  exe> 
Qofcion,  Bella  the  property  of  a  stranger  without  the  creditor's  anthoritj 
Of  knowledge,  and  the  true  owner  afterwards  recovers  the  property, 
the  creditor  is  not  liable  at  law  or  in  equity  to  refund  the  purchaser  hii 
money;  but  the  sheriff,  himself,  is  liable;  and  the  judgment-debtor, 
though  not  liable  at  law,  unlcas  he  was  accessory  to  the  taking  of  the 
property,  is  liable  iu  equity,  because  the  purchaser  has  dischaiged  so 
much  of  his  debt. 
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RsruBX  Bab3  Secoitd  EzxcunoK.^The  ■heriff's  return,  in  raoh  a  caae, 
that  ha  has  ooUected  so  mnch  of  the  judgment  or  sold  property  to  that 
amomit  aad  taken  the  purchaser's  bond,  cannot  be  set  aside  in  equity, 
and  IS  a  perpetual  bar  to  a  second  execution  therefor. 

Affeai.  from  the  ciicuit  court.     The  opinion  states  the  case. 

Bibb,  for  the  plaintiff  in  error. 

Critienden,  for  the  defendants  in  error. 

By  Ck>iut,  Mills,  J.   Under  an  execution  in  favor  of  McGhee, 
tiie  plaintiff  in  error,  against  Micajah  Browning,  the  sheriff  seized 
and  sold  a  negro  boy  slave,  as  the  property  of  Browning,  and 
Ellis,  the  defendant  in  error,  became  the  purchaser,  at  three 
months'  credit,  and  executed  his  bond,  with  security,  to  McGhee 
for  the  price  thereof  in  the  usual  form.     Shortly  afterwards, 
James  Brown,  who  claimed  the  slave  as  his,  by  title  paramount 
to  that  of  Browning,  brought  his  action  for  detinue  for  the  slave 
against  Ellis,   and  recovered.    Ellis  then   exhibited  his  bill 
against  both  McGhee  and  Browning,  with  injunction  against 
his  bond  for  the  purchase-money,  praying  a  perpetual  injunc- 
tion, which  the  court  granted  by  a  final  decree,  to  reverse  which 
McGhee  has  prosecuted  this  writ  of  error.    There  can  be  no 
doubt,  from  the  testimony  in  the  cause,  that  the  slave  was  the 
property  of  Brown,  and  that  he  had  sent  the  slave  to  attend  his 
daughter,  Mrs.  Browning,  home,  when  she  was  on  a  visit  at  his 
house,  under  a  promise  from  her  that  he  should  be  restored  in 
two  weeks,  he,  Brown,  living  in  a  distant  county.     While  the 
slave  was  at  Browning's,  the  sheriff  seized  and  sold  him,  and 
McGhee,  who  had  placed  his  execution  in  the  hands  of  the 
officer  to  pursue  his  legal  remedy,  gave  no  directions  about  the 
Bale,  and  had  no  interference  with  it,  and  denies  that  he  knew 
of  the  sale  until  after  it  was  over. 

The  case  thus  stated  presents  the  single  question,  whether  a 
creditor  or  plaintiff  in  an  execution  is  bound  to  refund  to  the 
pnrchaaer  the  price  of  property  sold  under  execution  when  the 
title  proves  defective;  or,  in  other  words,  is  a  creditor  who 
l)arely  pursues  his  legal  remedy,  without  controlling  in  any 
way  the  acts  of  the  sheriff,  bound  by  an  implied  warranty  to 
niake  good  the  title  pf  goods  or  chattels  sold  under  the  execu- 
tion ?  It  is  somewhat  singular,  that  sheriffs  and  sales  under 
oiecution  should  exist  in  our  codes  of  laws  for  so  many  cec- 
tories,  and  that  wherever  such  sales  exist,  this  question  mighty 
m  the  ordinary  course  of  things,  so  frequently  occur,  and  yet 
there  should  be  so  little  said  in  the  books  on  this  subject;  for. 
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in  the  search  made  by  this  court,  which  is  not  Texy  inconsider- 
able, we  have  not  been  able  to  find  a  single  adjndicated  case  on 
the  point.    We  have,  therefore,  been  led  to  take  it  up  measur- 
ably on  principle,  and  examine  and  adjudicate  as  the  reason  of 
the  case  may  guide  us.    It  would  be  hazarding  too  much   to 
say,  that  all  goods  sold  tinder  execution  passed  without  any 
warranty  of  title,  and  that,  in  every  instance,  the  purchaser 
runs  the  risk  of  title,  and  can  have  no  redress  for  the  loss  of 
his  money.     On  the  contrary,  we  have  no  doubt  there  is  a  re- 
sponsibility somewhere  to  which  he  may  resort,  in  case  his  title 
proves  defective.     If  such  liability  exists,  it  must  either  be 
against  the  creditor,  as  the  court  below  has  decided  in  this  case, 
or  against  the  debtor,  whose  debt  is  dischaiged  by  the  sale,  or 
against  the  sheriff  who  seized  and  made  the  sale. 

And,  first,  what  is  the  situation  of  the  debtor?    By  his  own 
act,  in  creating  the  debt,  and  then  refusing  to  discharge  it,  he 
is  guilty  of  a  wrong  upon  the  creditor,  which  subjects  him  to 
legal  process,  and  the  sentence  of  the  constituted  authorities 
of  this  country,  that  he  shall  pay  the  debt.    The  sheriff,  with 
the  judicial  process  in  his  hand,  seeks  his  estate,  and  perhaps 
acting  honestly  and  innocently,  takes  by  mistake  the  estate  of 
another,  and  exposes  it  to  sale.     By  the  act  of  sale,  and  the 
return  of  the  officer,  his  debt  is  discharged,  his  wrong  against 
his  creditor  is  purged,  and  the  creditor  is  estopped  by  the  return 
from  again  resorting  to  the  judgment.    To  the  judgment,  and 
also  the  proceeding  under  the  execution,  both  he  and  the  cred- 
itor are  parties,  and  while  that  remains  in  force,  each  is  con- 
cluded by  the  return,  as  was  decided  by  this  court  in  the  case 
of  Smiih  v.  Homback,  Reed  and  others^  ante,  1 22.     From  this  pro- 
cess and  this  mistaken  act  of  the  sheriff,  the  debtor  receives  a 
direct  benefit;  his  debt  is  discharged,  and  the  money  of  the 
purchaser  is  paid,  laid  out  and  expended  for  his  benefit.    It 
may,  indeed,  be  said  that  the  proceedings  against  him  are  in 
invUum,  and  that  from  that  circumstance,  his  request  that  the 
money  should  be  so  laid  out,  cannot  be  presumed,  and,  there- 
fore, that  an  action  for  money  paid,  laid  out  and  expended, 
could  not  be  sustained.    To  this  it  may  be  responded,  that  if 
the  promise  cannot  be  presumed,  so  that  assumpsit  may  be 
maintained,  he  is  under  a  strong  moral  claim,  which  may  be 
enforced  in  equity. 

When  we  examine  the  case  of  the  sheriff,  his  attitude  of  re- 
sponsibility is  still  more  strong.  He  is  bound  to  execute  pro- 
cess of  arrest  on  the  body,  at  his  peril.     Hence  it  is  said  that 
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if  he  apprehends  a  wron^^  person,  even  thoagh  he  is  induced  to 
do  so  by  the  deceit  and  falsehood  of  the  person  so  apprehended, 
jet  an  action  lies  against  him.     In  like  manner  he  is  bound  to 
execute  VkfierifaciM  correctly,  and  at  his  peril  must  know  that 
the  property  seized  belongs  to  the  debtor.     If  he  takes  that  of 
a  stranger,  even  though  he  is  directed  to  do  so,  he  is  respon- 
dble  to  that  stranger  in  an  action  of  trespass,  trover  or  detinue. 
He  is  the  agent  of  the  law,  placed  between  debtor  and  creditor, 
undertaking  to  levy  the  creditor's  execution  on  nothing  but  the 
estate  of  the  debtor.    The  purchaser  then  has  the  right  to  pre- 
sume that  he  has  done  his  duty  correctly,  and  to  infer  from  the 
office,  the  execution  and  the  sale,  that  he  buys  a  good  title,  and 
i!  he  does  not,  that  the  sheriff  has  so  far  violated  his  duty  as  to 
deceive  him.     The  exhibition  and  sale  of  property  by  an  indi- 
vidual, as  his  own,  is  deemed  sufficient  in  law  to  raise  an  im- 
plied warranty  of  title.     Why,  then,  may  not  the  acts  of  a 
sheriff  who  vends  property  which  he  represents  to  the  world 
he  has  correctly  seized  and  sold,  be  deemed  equally  sufficient 
to  raise  an  implied  warranty  of  title  ? 

If  we  examine  the  case  of  a  creditor,  he  is  more  remote  from 
habOity,  in  reason,  than  either  the  debtor  or  sheriff.  Compelled 
hy  the  refusal  of  the  debtor  to  do  him  justice,  he  barely  resorts 
to  the  means  of  coercion  which  the  law  furnishes  him.  Em- 
barrassed and  imbecile  would  be  the  remedy  if  he  is  construed 
to  warrant  all  the  estate  of  the  debtor  which  the  officer  of  the 
law  shall  seize  and  sell.  The  return  of  the  execution  satisfied 
extinguishes  and  bars  the  judgment.  In  this  case  he  must  be 
without  further  remedy.  His  judgment  is  discharged  at  law. 
He  is  compelled  to  take  the  bond  of  the  purchaser  in  lieu  of 
his  judgment,  and  the  return  of  such  sale  and  bond  taken  re- 
leases the  debtor,  and  a  perpetual  injunction  in  chancery  has, 
in  this  case,  precluded  him  from  using  that  bond.  The  decree 
of  the  chancellor  has  not  and  cannot  operate  upon  the  record 
of  the  suit  at  common  law,  so  as  to  remove  this  bar,  and  again 
let  loose  his  execution.  The  two  records  are  separate,  and  the 
power  of  the  two  courts  distinct.  It  has  been  decided  by  this 
court  in  the  case  of  Bavk  v.  Shain,  Litt.,  S.  C.  451,  that  the 
chancellor  cannot  set  aside  a  verdict  and  jud^ifment  at  common 
law,  but  must  operate  upon  the  fears  or  the  interest  of  the 
adverse  party,  by  proceedings  in  personam,  to  procure  his  as- 
eent  to  the  new  trial.  Nor  can  he  have  more  power  to  reach 
the  retam  of  the  sheriff,  in  a  common  law  record,  and  wipe 
out  the  bar,  and  set  the  execution  again  into  operation.     It  is 
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trna»  in  this  states  the  powers  of  a  court  of  law  and  chaiM^erj 
are  blended  in  the  same  person,  entered  on  the  same  reeord, 
and  performed  on  the  same  judicial  days;  but  yet  the  powers, 
to  other  purposes,  must  be  kept  as  separate  as  if  the  tribaxiAJ^ 
were  distinct  and  separate;  and  no  more  authority  exists  in  tbe 
chancellor  to  deface  the  record  of  a  common  law  suit  than   if 
that  record  belonged  to  a  difTerent  court,  and  was  in  the  keep- 
ing of  another  officer.    Hence  a  perpetual  injunction  leaves  tbe 
common  law  record  in  force;  but  for  equitable  reasons  ties  up 
the  hands  of  the  plaintiff  in  that  court,  from  carrying  it  into 
effect,  under  pain  of  personal  punishment. 

It  is  said,  however,  that  the  consideration  of  the  sale  bond 
given  by  the  creditor,  has  utterly  failed,  and  this  gives  him  a 
right  to  relief.     It  is  true,  a  failure  of  consideration  frequently 
gives  right  to  relief,  but  that  relief  aught  to  be  granted  against 
the  party  from  whom  the  consideration  moved.    If  the  creditor 
is  allowed  to  collect  and  receive  the  amount  of  this  bond,  what 
did  he  give  for  it,  certainly  not  the  slave?  ^ He  receives  it  as  in 
lieu  of  his  original  debt,  and  as  the  consideration  due  to  him 
for  a  counter  consideration,  which  had  previously  passed  from 
him  to  the  debtor.     For  this  bond  he  has  surrendered  his  judg- 
ment and  released  the  demand  against  the  debtor,  through  the 
instrumentality  of  the  sheriff,  who  has  taken  this  bond  to  the 
creditor,  and  the  law  has  compelled  him  to  take  it.     He  never 
had  the  negro,  and  never  sold  him,  and,  therefore,  the  pur- 
chaser, if  tbe  consideration  has  failed,  must  look  to  those  who 
passed  to  him  that  deceptive  consideration,  or  those  for  whose 
benefit  it  was  passed,  and  not  to  him  from  whom  it  did  not 
come. 

Although  we  have  remarked  the  silence  of  the  English  books 
on  this  subject,  which  might  be  expected  frequently  to  occur, 
yet  this  silence  is  not  entire,  and  one  authority  is  found  which 
supports  this  opinion:  Dalton  in  his  Office  of  Sheriff,  p.  146, 
after  treating  of  the  high  responsibilities  of  the  sheriff  when 
executing  a  fieri  faciaa  adds:  "  If  tbe  sheriff  shall  return  his 
writ  that  he  hath  taken  so  much  goods  of  the  defendant's,  and 
that  he  hath  denarios  iUoa  paraioa  ad  reddendum  to  the  plaintiff/' 
and  the  value  be  recovered  of  him  by  a  stranger,  *'  then,"  adds 
the  author,  ''is  the  sheriff  at  a  double  mischief,  for  although 
the  value  of  the  goods  be  recovered  against  the  sheriff  or  his 
officer,  by  the  owner  of  the  goods,  yet  the  plaintiff  in  the  action 
may,  within  the  year  after  the  execution  done,  have  a  acire  facias, 
upon  the  judgment  and  return  made  by  the  sheriff,  and  therelqr 
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shall  compel  the  sheriff  to  bring  the  money  into  court;  and 
after  the  jear,  the  plaintiff  may  have  an  action  of  debt  against 
the  sheriff  for  it,  if  it  be  not  otherwise  ordered  by  the  court 
where  the  judgment  is  depending."  If  this  authority  is  to  be 
taken  as  law,  it  is  decisiye  of  this  question,  and  clearly  shows 
that  altboagh  the  value  of  the  goods  sold  under  a  Jieri  facias, 
be  recoTered  of  the  plaintiff,  yet  the  right  of  the  plaintiff  to  the 
money  is  not  thereby  impaired. 

If  the  contrary  doctrine  be  true  that  the  creditor  is  responsi- 
ble for  the  validity  of  the  title,  he  could  not  be  entitled  to  the 
money,  after  that  title  had  failed  by  a  suit  against  the  sheriff, 
which  is  the  case  put  by  the  author.    Nor  do  we  conceive  that 
the  drcnmstanoe  of  a  sale  bond  being  taken,  and  the  money  be- 
ing in  trangitu,  and  not  in  fact  paid,  varies  the  question.     The 
bond  of  the  purchaser  and  the  return  of  the  officer  that  he  has 
sold  and  taken  such  bond,  completely  discharge  the  judgment 
uid  stand  in  lieu  of  it,  and  as  between  the  creditor,  is  as  com- 
plete a  discharge,  while  it  remains  in  force,  as  the  return  that 
the  money  was  paid  and  ready  to  render.    For  these  reasons 
the  decree  of  the  court  below  is  deemed  erroneous,  and  must  be 
reversed.     But  Browning,  the  debtor,  is  now  before  the  court, 
ftnd  the  question  arises,  what  redress  shall  be  given  against  him. 
We  have  said  that  the  defendant  in  error  has  a  claim  in  con- 
Bdence  against  him,  and  the  only  doubt   whether  a  decree 
ought  or  ought  not  to  be  rendered  against  him,  is,  because  it  may 
be  contended  that  the  remedy  is  at  law.     If  any  remedy  exists 
at  law,  it  cannot  be  an  action  on  an  implied  warranty  of  title; 
for  no  warranty  can  be  presumed  to  be  made  by  him  of  the 
title  of  the  slave,  when  he  denies  that  he  was  instrumental  in  the 
sale,  or  that  he  ever  represented  the  slave  to  be  his,  and  there 
is  no  proof  that  he  did.     In  such  case,  his  bare  defalcation,  in 
permitting  a  judgment  to  exist  against  him  unpaid,  is  the  only 
part  he  has  taken,  and  this  agency  is  too  remote  to  raise  an 
implied  warranty  of  title.     The  same  may  be  said  of  the  action 
of  implied  assumpsit  for  money  paid,  laid  out  and  expended  for 
his  use.     True,  a  promise  in  such  action  will  be  implied  fre- 
quently, when  the  defendant  has  always  resisted  every  acknowl- 
edgment that  the  money  belongs  to  the  plaintiff.     But  the  true 
principle  upon  which  the  action  is  based,  in  such  cases,  is  that 
the  money  was  expended  for  the  benefit  of  the  defendant 
through  his  immediate  instrumentality;   and  here  the  instru- 
mentality employed  by  Browning  was  his  bare  failure  in  the 
non-payment  of  his  debt,  which  is  too  remote  to  become  the 
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base  of  an  implied  aasumptnt,  whatdTer  his  ease  might  be,  luid 
he  been  shown  to  be  immediately  instromental  in  causing  tiie 
property  of  a  stranger  to  be  sold  in  payment  of  his  debt. 

Bat  still  it  would  be  iniquity  to  say  that  he  should  avail  him- 
self of  this  advantage,  and  leave  the  innooent  purchaser  a  loser; 
and  it  is  in  oases  where  right  exists  without  remedy  at  law  tliA^ 
a  court  of  equity  applies  its  helping  hand.    That  court,  when 
any  legal  advantage  is  gained  by  one,  which  he  keeps,  and  that 
advantage  has  resulted  to  him  by  operation  of  law  in  lieu  of   a 
former  claim  or  advantage  over  a  third  person,  will  relieve  the 
case  by  applying  the  doctrine  of  substitution,  and  clothe  hizn 
who  is  the  loser,  for  the  benefit  of  him  who  has  gained,  with 
the  rights  which  such  gainer  first  had  against  such  third  person. 
So,  here,  the  creditor,  McQhee,  has  gained  his  money  against 
Ellis,  in  lieu  of  the  judgment  which  he  held  against  Browning^^ 
or  so  much  as  the  price  of  the  slave  amounted  to.    It  will, 
therefore,  be  equitable  to  place  Ellis  in  the  same  attitude  as  to 
Browning,  in  which  McGhee  formerly  stood,  by  giving  him  a 
decree  to  that  amount  against  Browning.    But  as  this  does  not 
appear  to  have  been  his  object  in  filing  his  bill,  and  it  can  only 
be  granted  him  under  the  prayer  for  general  relief,  and  his 
main  design  seems  to  have  been  to  get  clear  of  the  sale  bond, 
from  which  he  cannot  be  relieved,  to  force  such  a  decree  upon 
him  may  not  only  surprise  him,  but  operate  to  his  prejudice. 
We  have  seen  that  prima  facie,  the  sheriff  is  liable,  unless  he 
shall  have  some  defense  which  now  cannot  be  adjudged  of,  as 
he  is  not  before  the  court;   and  it  may  be  to  the  interest  of 
Ellis,  owing  to  the  circumstances  of  Browning,  to  dismiss  his 
bill,  and  elect  to  proceed  against  the  sheriff,  and  such  a  decree 
against  Browning  may  bar  him  of  that  election;  for  it  is  a  gen- 
eral rule  that  where  a  party  has  a  right  to  elect  to  proceed 
against  either  of  two  persons  for  the  same  demand,  and  the 
liability  of  these  two  is  precisely  equal,  a  recovery  of  satisfac- 
tion against  one  extinguishes  the  right  to  proceed  against  the 
other,  as  it  would  be  unjust  to  permit  a  double  satisfaction  for 
the  same  demand.    It  will,  therefore,  be  proper  for  the  court 
below,  on  the  return  of  the  cause,  to  permit  Ellis  then  to  make 
his  election,  whether  to  proceed  to  such  a  decree  against 
Browning,  or  to  dismiss  his  bill  without  costs,  for  the  purpose 
of  saving  his  recourse  against  the  sheriff,  if  any  he  has. 

We  will  barely  remark,  that  so  far  as  we  have  laid  down  any 
principle  in  this  opinion,  screening  the  creditor  from  any  lia- 
bility to  make  good  property  sold  under  execution,  or  the  debtor 
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from  beeozning  liable  to  an  action  at  law  in  f ayor  of  the  pur- 
chaaeir,  for  the  price  of  the  property  sold,  we  wonld  be  under- 
stood as  applying  it  to  cases  where  either  the  creditor  or  debtor 
baa  been  immediately  instrumental  in  causing  the  property  of 
a  stranger  to  be  sold,  and  thus  been  the  cause  of  deoeiTing  the 
puTcliaaer.     Such  cases  may  stand  on  different  ground  from 
this,  i^bere  the  sheriff  took  his  course  without  the  direct  agency 
of  either,  and  the  decision  of  them  is  reserved  until  they  occur. 
But  in  Ibis  case  a  majority  of  the  eourfc,  Judge  Owsley  dissent- 
ing,  are  of  opinion  that  there  is  no  responsibility  resting  on  the 
creditor,  and  that  he  is  entitled,  as  against  the  purchaser,  to 
the  benefit  of  the  sale-bond  with  security. 

The  decree  must,  therefore,  be  reversed,  with  costs,  and  the 
cause  be  remanded,  with  directions  to  the  court  below  to  dis- 
solve the  injunction  and  dismiss  the  bill,  as  to  McOhee,  with 
damages  and  costs,  and  to  permit  the  complainant  in  that  court 
to  taike  his  decree  against  the  defendant.  Browning,  or  to  dis- 
oontinue  his  suit  as  to  him,  as  he  may  choose. 


Fdxchabkb  tjndxb  EzBOunoN  GsniKO  no  TrrLK.~The  ralo  of  cfweai 
empior  undoabtedly  applies  to  aalM  on  exeoatioii,  and  the  porohaBer,  thera- 
Ccue,  takes  the  risk  of  the  title  where  the  sale  ib  fairly  conducted:  Smith  t. 
Pamter,  9  Am.  Dec.  344;  Friedly  v.  Seheetz,  11  Id.  691,  and  note  699;  DavU 
V.  Murray,  12  Id.  661;  Richardatm  t.  Wicker,  74  N.  G.  278.  Henoe  the  gen- 
eral role  unqnestionably  ia,  that  if  the  title  fauk  and  there  has  been  no  mia- 
oondnct  or  fraudulent  oonoealment  on  the  part  of  the  officer  or  the  partiea, 
and  no  defect  in  the  proceedings,  the  purchaser  is  without  remedy.  How- 
ever, "in  Kentucky,  Indiana,  Illinois  and  Texas,  if  the  defendant  m  execu- 
tion  has  no  title,  he  may  be  compelled,  by  proceedings  in  equity,  to  reimburse 
the  purchaser  for  the  amount  contributed,  by  means  of  the  purchase,  to  the 
satisfaction  of  the  judgment:  McOhee  v.  ElUs,  4  Lit.  245;  ifutr  ▼.  Craig,  3 
Blackf.  293;  Wamer  ▼.  Hehn,  1  Gilm.  220;  Price  v.  Boyd,  1  Dana,  436; 
Hawkins  v.  Milier,  26  Ind.  173;  Preeian  v.  Harrison,  9  Id.  1;  J<mu  v. 
Utnry,  3  Lit.  435;  Dunn  t.  Frasder,  8  Blackf.  432;  Pennington  t.  Clifton,  10 
Lid.  172;  Riekmond  r.  MaraUm,  15  Id.  134;  Julian  v.  Beal,  26  Id.  220; 
Howard  ▼.  North,  6  Tex.  290.  But  we  think  the  better  rule  is,  that,  unless 
proceeding  upon  the  ground  of  fraud,  or  misrepresentation,  or  some  other 
well-known  ground,  a  purchaser  at  an  execution  sale  cannot,  by  any  inde- 
pendent action,  recover  of  either  of  the  parties  the  amount  of  his  bid:  Bram* 
ham  ▼.  San  Joee,  24  Cal.  585;  Bogge  v.  Hargrave,  16  Id.  559;  Salmond  r. 
Price,  13  Ohio,  368;  Laws  v.  Thompson,  4  Jones,  104;  Haleombe  v.  Louder' 
milk,  3  Id.  491;  The  Monte  Allegre,  9  Wheat  616.  Such  an  action  is  neoes- 
•arily  founded  upon  a  mistake  of  law.  The  purchaser  is  sure  to  base  his 
chum  upon  the  fact  that  he  mistook  the  legal  effect  of  the  proceedings  in  the 
case,  or  of  the  defendant's  muniments  of  title.  And  it  is  well  known  that 
a  mistake  of  law  is  not  a  sufficient  foundation  for  relief  at  law  nor  in  equity. 
The  rule  of  caveai  emptor  unquestionably  applies  to  judicial  sales;  and  we 
know  not  how  this  rule  can  co-exirt  with  another  rule  requiring  one  of  the 
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parties  to  indemnifj  the  purchaser  in  the  eyent  of  a  failure  of  the  title.  In 
a  few  of  the  atatee,  purchasers  have  heen  given  a  statutory  remedy:  C.  C  P. 
of  CaL  sea  708;  ffalcombe  v.  Loudermilk,  3  Jones,  491;  Chambers  v.  OocJi- 
ran,  18  Iowa,  150;*'  Freeman  on  Executions,  sec  352. 

So  far  as  the  judgment-debtor  is  concened,  since  the  whole  prooeedmg  ia 
in  invUum,  it  is  difficult  to  see  why  the  purchaser,  who  has  made  an  unfor- 
tunate inyeetment,  should  have  reUef  against  him,  unless  he  has  been  instam- 
mental  in  procuring  a  sale  of  property  to  which  he  had  no  titie.     It  is  troA 
that  the  purchaser's  money  goes  to  pay  the  defendant's  debt,  bat  as  the  por- 
chaser  makes  the  payment,  not  at  the  debtor's  request  or  for  his  benefit^  bnt 
with  a  view  to  his  own  personal  profit,  why  should  he  stand  in  a  more  £»Tor- 
able  situation  than  any  other  person  who  voluntarily  pays  another*a  ddi4 
without  a  previous  request,  or  a  subsequent  promise  of  reimbursemsnt  f  That 
the  law  will  not,  in  ordinary  cases  of  voluntaiy  payments,  imply  both  the 
request  and  the  promise,  see  1  Parsons  on  Con.  471. 

As  to  the  sheriff^  while  it  is  just  that  he  should  be  held  liable  to  the  par- 
chaser  where,  as  in  the  principal  case,  he  knowingly  sells  a  stranger's  prop- 
erty without  disclosing  the  defect  of  titie^  there  is  no  ground  of  relief  against 
him  where  no  such  facts  exist  and  where  his  conduct  has  been  fair.    It  is  traa 
that  there  is  an  intimation  in  the  principal  case  that  there  is  an  implied  war- 
ranty of  titie  in  such  sales,  but  this  is  mere  dictum.    The  true  foundation  for 
the  relief  given  against  the  sheriff  in  such  oases  is  fraud  and  not  an  implifid 
warranty.     The  principal  case  is  put  on  the  right  ground  on  this  point,  in 
Harrison  v.  Shanks,  13  Bush.  620,  where  it  was  held  that  the  shcsiff  waa 
liable  to  the  purchaser  only  upon  a  failure  to  di»cloee  known  defects  in  the 
title.     Pryor,  J.,  delivering  the  opinion  of  the  court,  thus  expresses  himself: 
"There  is  no  implied  warranty  of  title  by  the  sheriflf  on  a  sale  of  property 
by  him  under  execution,  and  the  authorities  relied  on  by  counsel  must  be  re- 
garded as  mere  dicta.    In  the  case  of  MeOhee  v.  EUis,  4  Litt.  244,  Ellis,  who 
had  purchased  the  slave  at  a  sale  made  by  the  sherifi^  had  to  surrender  the 
property  to  Brown,  who  was  the  real  owner,  and  not  the  defendant  in  the 
execution.     Ellis  then  instituted  his  action  against  McGhee,  the  execution 
creditor,  and  Micajah  Browning,  the  execution  debtor,  to  recover  back  the 
purchase-money.    The  plainti£f  in  the  execution  was  held  not  to  be  liable, 
for  the  reason  that  he  only  pursued  Che  legal  remedy  for  the  collection  of  the 
debt,  and  was  in  no  manner  instrumental  in  requiring  the  sheriff  to  make  the 
levy.     The  defendant  in  the  execution,  however,  was  adjudged  to  be  liable, 
for  the  reason  that  the  purchaser  under  the  execution  had  paid  his  debt.     In 
discussing  the  questions  involved  in  that  case,  and  the  necessity  for  affording 
the  purchaser,  who  had  lost  the  property,  some  remedy,  in  order  to  recover 
back  his  purchase-money,  this  court,  although  the  sheriff  was  not  a  party  to 
the  action,  proceeded  to  determine  that  the  mere  acts  of  the  sheriff  in  seizing 
on  and  selling  the  property  were  sufficient  to  raise  an  implied  warranty  of 
titie  and  to  make  the  sheriff  liable,  as  well  as  the  defendant  in  the  execution, 
whose  debt  has  been  satisfied  by  the  purchaser.     Other  cases  may  be  found 
in  which  the  same  doctrine  is,  in  effect,  announced  by  this  court,  but  in  no 
case  was  the  proceeding  by  the  purchaser,  who  had  lost  the  property  by  a 
paramount  titie,  against  the  sheriff  on  an  implied  warranty.     Where  the 
sheriff  acts  in  good  faith,  or  when  he  levies  on  and  sells  property  under  ex- 
ecution as  the  property  of  the  debtor,  having  no  sufficient  reason  to  doubt 
the  titie,  he  cannot  be  held  responsible,  and  the  doctrine  of  caveat  emptor 
applies;  but  when  informed  as  to  the  existence  of  an  adverse  claim,  or  being 
in  the  possession  of  facts  which  should  place  one  of  ordinary  prudence  on  in- 


Dec.  1823.]  Hoskins  v.  Helm.  133 

quiry  in  regard  to  the  title,  it  is  his  duty  to  take  a  bond  of  indemnity  to  pro- 
tect the  purchaser  as  well  as  the  claimant  from  any  defect  in  the  title;  or,  as 
to  the  porohaser,  he  shonld  at  least  make  known  the  defects  or  the  <w^ftM!ff» 
oC  the  edTsne  claim,  if  any  existed,  when  he  offers  it  for  sale.** 


HosEiNS  V.  Helm. 

[4  LiTTKLL,  809.J 

[QV  I88VED  AJTXB  A  Ybab  is  Voidable  as  to  the  sheri^  bat  void  as 
to  the  plaintiff,  and  will  not  justify  an  entry;  and  an  attornment  there- 
under by  the  tenant  in  possession  is  void. 
A  TxRAirr  Clahcino  to  bold  Advkbssly  to  his  landlord,  after  the  expira- 
tion of  his  term,  is  liable  to  a  proceeding  for  forcible  entry  and  detainer, 
mush  daim  being  evidence  of  a  refusal  to  surrender  possession. 

Appbal  from  the  circuit  court.     The  opinion  states  the  oasa 
Talbot  and  CrUienden,  for  the  appellant. 
Mardvn,  for  the  appellee. 

By  Court,  Botle,  C.  J.  This  was  a  warrant  sued  out  by  Helm, 
against  Hoskins,  for  a  forcible  entry  and  detainer  of  land,  lying 
in  Shelby  county.  The  jury  in  the  country  found  Hoskins 
guilty,  who  traversed  the  inquest,  and  took  the  case  to  the  cir- 
cuit court,  where  an  issue  was  joined  upon  the  traverse.  On 
the  trial.  Helm,  who  resides  in  Lincoln  county,  proved,  by  his 
agent,  that  on  the  fifth  of  February,  1820,  he  had'  leased  the 
land  in  dispute  to  a  certain  Alexander,  for  that  year,  who  was 
then  in  possession  of  the  land  as  tenant  of  Booker,  who  had 
Bold  to  Helm;  that  some  time  after  the  expiration  of  the  lease, 
the  agent  of  Helm  had  gone  to  the  land,  and  finding  Alexander 
had  left  it,  he  entered  the  house,  and  after  remaining  there  from 
a  quarter  to  half  an  hour,  went  away,  leaving  no  person  or 
property  in  the  house,  but  intended  to  retain  the  possession  for 
Helm,  and  remained  in  the  neighborhood  three  or  four  days, 
vdth  a  view  of  getting  some  person  to  occupy  the  premises, 
when  he  heard  that  Hoskins  had  taken  possession. 

Hoskins,  on  his  part,  produced  in  evidence  a  copy  of  a  judg- 
ment in  ejectment,  obtained  on  the  demise  of  Boon,  against 
Booker,  at  the  July  term,  1816,  of  the  Shelby  circuit  court,  and 
a  habere  facias  possessionem  issued  thereon  the  third  day  of 
February,  1820,  with  a  return  thereon  by  the  sheriff,  that  on  the 
third  of  March,  1820,  he  had  turned  Booker  out  of  possession, 
and  delivered  the  same  to  Isham  Talbot  in  his  own  right,  and 
as  attorney  for  the  lessor  of  the  plaintiff;  and  Hoskins  also 
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proTed  that  Talbot,  on  the  day  the  sheriff  returned  that  he  liaxl 
delivered  the  poeseedon  to  him,  leased  the  premises  in  dispote* 
to  Alexander,  for  the  term  of  one  year;  and  that  after  the   ex- 
piration of  the  lease  to  Alexander,  Talbot,  by  his  agent,   luui 
leased  the  premises  to  Hoskins,  and  had  him  in  possession. 
After  the  evidence  was  closed  Hoskins  moved  the  circuit  comrt 
to  instract  the  juiy,  in  substance:  1.  That  Helm  had  not  soeii 
a  possession  as  to  entitle  him  to  maintain  the  action;  and,  2. 
That  if  the  jury  were  satisfied  that  there  had  been  no  force 
used  by  Hoddns  ia  taking  the  possession,  or  in  subsequentljr 
detaining   it   from    Helm,  nor  any  demand  of  the  possessiozi 
on  the  part  of  Helm,  that  he  could  not  maintain  this  action; 
but  the  court  refused  to  give  these  instructions,  but  afterwards, 
at  the  instance  of  Hoskins,  instructed  the  juiy  upon  the  whole 
case,  that  Helm  could  not  maintain  the  action.   The  jury,  how- 
ever, found  a  verdict  for  Helm,  and  Hoskins  moved  the  court 
for  a  new  trial;  but  the  court  overruled  the  motion,  to  which 
Hoskins  excepted,  and  a  judgment  having  been  rendered  against 
him,  he  has  appealed  to  this  court. 

The  principal  question  is,  whether  the  evidence  was  sufficient 
to  entitle  Helm  to  recover  in  this  mode  of  proceeding.  And 
this  question  mainly  turns  upon  another,  namely,  whether  the 
judgment  and  execution  in  ejectment  read  in  evidence  by  Hos- 
kins can  have  any  effect  in  the  case?  For  if  they  can  have  any 
effect,  Talbot  must  be  considered  as  having  thereby  lawfully 
gained  a  possession  in  his  own  right,  or  in  the  right  of  the 
lessor  of  the  plaintiff;  and  it  cannot  be  admitted  that  Talbot 
could  have  been  disseised,  or  that  Helm  could  have  regained 
to  himself  a  possession  which  would  enable  him  to  recover  in 
this  action  by  the  transient  entry  of  his  agent  into  the  house, 
and  departure  therefrom  in  the  interval  between  the  time  when 
one  tenant  left  and  another  took  possession.  But,  on  the  other 
hand,  if  the  judgment  and  execution  in  ejectment  are  to  be 
treated  as  having  no  effect  in  the  case,  they  cannot  justify  the 
entry  of  Talbot,  and  he  must  be  considered  as  having  gained 
the  possession  by  the  unlawful  attornment  of  Alexander,  the 
tenant  of  Helm;  and  in  that  case  he  and  those  claiming  under 
him  must  hold  the  possession  as  Alexander  held  it,  and  be 
treated  as  the  tenants  of  Helm.  That  the  judgment  and  exe* 
cution  in  ejectment  can  have  no  effect  in  tiie  case,  we  appre- 
hend, is  clear.  The  judgment  was  rendered  at  the  July  term, 
1816,  and  the  execution  did  not  issue  until  the  third  of  Febru- 
ary, 1820,  above  three  years  after  the  judgment  had  been 
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rendered,  nor  does  it  appear  ihat  any  execution  had  previonslj 
iesued;  and  it  is  well  settled  that  a  judgment,  after  a  year  and 
a  day,  without  execution  heiug  issued  thereon,  becomes  extinct, 
and  that  no  execution  can  issue  thereafter  until  it  is  revived  by 
9cire  facias.     The  execution  was  therefore  irregularly  issued; 
and  this  irregularity,  though  it  does  not  avoid  the  execution  as 
to  the  sheriff,  who  may,  nevertheless,  justify  under  it,  renders 
it  void  as  to  the  plaintiff  or  his  attorney,  who  is  privy  to  the 
inegulaiity:  see  Tidd  Pr.,  986.    The  judgment,  then,  having 
iMcome  extinct  by  lapse  of  time,  and  the  execution  being  void 
for  irregularity,  could  not  justify  Talbot's  entry,  and  he  must 
be  considered  as  acquiring  and  holding  the  possession  by  the 
attonunent  of  Alexander,  which  not  being  made  in  pursaance 
of  an  efficient  judgment  is  void  under  the  act  of  assembly,  and 
of  course  Talbot  and  Hoskins,  who  came  in  under  him,  should 
be  treated  as  the  tenants  of  Helm.     Against  a  tenant  after  the 
expiration  of  his  lease,  the  landlord  may  unquestionably  main- 
tain this  mode  of  proceeding.    It  is  true  there  must  be  a 
lefosal  on  the  part  of  the  tenant  to  give  up  the  possession; 
bat  where  the  tenant  claims' to  hold  the  possession  adversely, 
as  was  done  in  this  ease,  it  is  sufficient  evidence  of  a  refusal. 
The  judgment  must  be  affirmed  with  costs. 


Johnston  v.  Gwathmey. 

[4  "LCTTKLL,  817.] 

Ysrdob's  Lmr  Aebiovablv. — An-  attdgnee  of  notes  for  the  parohase-momej 
of  land  Bold  by  the  asBignor,  or  of  a  jadgment  and  ezeootion  theiefor, 
takes  under  the  assignment  the  vendor's  lien  npon  the  land. 

Tbb  AasiGHXB  DOBS  KOT  Waivb  HIS  LiBN  by  the  mere  fact  that  he  may 
also  have  a  lien  npon  land  sold  to  the  assignor. 

BvmxNCB  THAT  KoTis  ABB  VOB  Pdbghass-Monxt.— The  fact  that  notes 
thus  assigned  are  identical  in  times  of  payment  with  installments  of  pnr- 
rhnsn  money  recited  in  the  deed  to  be  still  due,  is  sufficient^  prkna/aete^ 
to  show  thai  they  were  part  of  the  consideration  of  such  deed. 

Xhpijkd  NoncB  ov  Lnszr. — A  subsequent  purchaser  of  land  subject  to  a 
vendor's  lien  is  bound  by  implied,  as  well  as  actual,  notioe  thereof;  and 
he  IS  ohaigeable  with  notice  of  such  lien,  if  the  conveyance  to  him  refers 
to  the  deed  to  his  vendor,  which,  though  unrecorded,  recites  a  part  of  the 
consideration  as  "secured  to  be  paid"  at  a  future  time^  these  words  not 
uecesBsrily  or  properly  importing  personal  security. 

Aspbal  from  the  droait  court.    The  opinion  states  the  case. 
Der^ny,  for  the  appellant. 
No  attorney,  contra. 
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By  Court,  Mills  ,  J.     Gabriel  J.  Jobuston  sold  and  con 
an  oui-lot  of  twenty  acres  in  Looisrille,  to  John  Gwatluney. 
The  purchase-moDey  was    payable    by    several  iDstalbneuts. 
About  two  months  afterwards,  Gwathmey  sold  and  conveyed 
the  same  lot  to  Arthur  L.  Campbell,  for  a  valuable  considem* 
lion.     Gwathmey  failed  to  pay  the  last  two  installments  to    Gr. 
J.  Johnston,  and  confessed  a  judgment  on  one  of  these  not* 
which  was  first  due,  and  thereon  an  execution  issued,  and 
returned  "no  property  found,"  Gwathmey  having  failed  a.ocl 
become  insolvent.    While  this  execution  was  in  force,  Gkboriel 
J.  Johnston  assigned  it  to  Ben.  W.  Johnston,  and  also  sold 
and  assigned  to  him  the  note  of  Gwathmey  for  the  last  install- 
ment.    Ben.  W.  Johnston  then  filed  his  bill  to  enforce  the  lien 
for  the  purchase-money  against  the  lot,  and  charges  that  Ar* 
thur  L.  Campbell  had  notice  that  part  of  the  purchase-mooey 
was  not  paid,  and  seeks  to  subject  the  lot  in  his  hands,  and 
made  G.  J.  Johnson,  Gwathmey  and  Campbell,  defendants. 
Gabriel  J.  Johnston  answeo&d,  admitting  these  facts,  and  agree- 
ing that  Ben.  W.  Johnston  was  entitled  to  whatever  lien  then 
existed.     Qwathmey  answered,  admitting  his  inability  to  pay 
the  amount,  and  states  that  he  gave  no  information  or  notice 
to  Campbell,  when  he  sold  the  lot  of  there  being  any  part  of  the 
purchase-mqney  due.     Campbell  also  denies  notice,  and  pleads 
and  relies  that  he  is  an  innocent  purchaser  for  a  valuable  consid- 
eration, without  notice;  insists  that  Gwathmey  was  wealthy  at 
that  time,  but  has  since  failed;  that  Gabriel  J.  Johnston  knew 
of  his  purchase  from  Gwathmey,  but  never  gave  him  notice  of 
any  balance  due,  then  or  for  months  afterwards.     The  court 
below  dismissed  the  bill,  with  costs,  from  which  decree  B.  W. 
Johnston  has  appealed. 

It  is  contended  in  the  answer  of  Campbell  that  the  appellant 
is  only  the  assignee  of  these  demands,  and  therefore  cannot  take 
advantage  of  the  lien  or  security  which  G.  J.  Johnston  held 
against  the  lot.  As  to  the  judgment  and  execution,  they  were 
not  assignable  in  law,  but  were  so  in  equity.  The  note,  which 
had  not  been  closed  by  judgment,  was  assignable  by  the  act  of 
assembly  rendering  such  instruments  assignable.  If  the  assign- 
ment of  the  execution  did  not  pass  the  lien,  it  must  be  owing  to 
something  which  forbade  it  in  the  contract  between  G.  J.  Johns- 
ton and  the  appellant.  No  such  objection  appears  in  the  writ- 
ing; and  Gabriel  Johnston,  whose  business  it  was  to  make  it, 
admits  the  appellant's  right  to  it.  Or  it  must  be  owing  to  the 
fact  that  the  assignment  per  se  destroyed  the  lien.    For  this  we 
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see  no  good  reason.     G.  J.  Johnston  could  have  maintained  his 
bill,  and  no  valid  objection  is  perceived  against  this  assignee  of 
the  judgment  doing  the  same  thing,  and  aTailing  himself  of  all 
the  adTantages  his  assignor  possessed  by  making  him  a  partj. 
Ab  to  the  note  assigned  under  the  statute,  the  reason  is  equally 
strong.     Nothing  is  withheld  by  the  words  of  the  law;  therefore 
the  passing  of  the  principal  took  with  it  the  incident;  and  it  is 
more  equitable  to  say  that  the  assignor  should  be  compelled  to 
furnish  all  the  facilities  and  securities  which  he  held,  to  enable 
his  assignee  to  recover  the  debt,  than  that  they  should  be  lost 
to  the  assignee  by  the  assignment.    The  assignee  takes  the  note 
under  the  express  provisions  of  the  act,  subject  to  all  the  equity 
to  which  it  was  subject  in  the  hands  of  the  holder.     As  he  takes 
it  subject  to  all  disadvantages,  it  is  more  consonant  to  the  prin- 
ciples of  reciprocity,  to  permit  him  to  take  and  hold  it  subject 
to  all  the  advantages  which  are  attached  to  it.     The  objection 
cannot,  therefore,  prevail. 

It  is  also  insisted  that  this  judgment  and  note  were  assigned 
in  consideration  of  a  lot  sold  by  the  appellant  to  G.  J.  Johnston, 
and  that  on  that  lot  he  held  a  lien,  which  he  ought  to  be  com- 
pelled to  enforce  instead  of  this.  To  this  it  may  be  answered, 
that  were  it  conceded  that  the  appellant,  after  taking  these  se- 
curities, or  others,  retained  alien  on  his  lot  sold,  (which  is  by  no 
means  dear)  it  would  not  follow  that  it  was  not  competent  for 
G.  J.  Johnston  to  transfer  to  him  the  debts  which  he  held  on 
others,  in  payment,  and  that  the  appellant  could  not  resort  to 
any  legitimate  means  in  his  power,  to  recover  those  debts  before 
he  resorted  to  his  lien.  Besides,  although  it  may  be  probable, 
yet  it  is  by  no  means  certain,  from  the  proof,  that  the  note  and 
judgment  were  assigned  in  payment  for  a  lot.  It  is  further 
urged  that  it  does  not  appear  that  the  notes  in  question  were 
given  for  the  purchase-money  of  the  lot  sold  to  Gwathmey.  To 
this  it  may  be  answered  that  besides  the  presumption  which 
might  arise  from  there  being  no  other  dealings  shown  between 
Owathmey  and  G.  J.  Johnston,  the  deed  made  by  the  latter 
to  the  former  not  only  agrees  with  the  notes  in  date,  but  recites 
the  installments  minutely,  and  the  two  last  agree  precisely  with 
the  notes,  both  in  sums  and  times  of  payment;  a  coincidence 
which  could  not  have  happened  between  any  other  distinct 
transactions,  and  which  is  always  held  sufficient  to  show  that 
one  is  the  consideration  of  the  other. 

The  question  then  must  exclusively  turn  upon  the  inquiry, 
whether  Campbell  really  had  notice  of  the  pturchase-money  not 
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being  paid.    That  he  had  express  or  actual  notice  cann-ot  be 
pretended;  for  there  is  no  proof  of  such  notice  in  the  record. 
But  whether  he  is  not  bound  by  implied  notice,  is  a  question  of 
more  seriousness.    This  doctrine  of  implied  notice  is  Btrictlj' 
enforced  in  equity,  sometimes  to  an  extent  that  seems  to  im- 
pose individual  hardship.     Such  presumptive  notice  is  a  oon- 
clufuon  of  law  (where  by  the  exercise  of  ordinary  diligenoe, 
without  any  extraordinary  precaution,  a  man  cannot  bat  ao- 
quire  a  knowledge  of  the  fact  charged),  that  he  has  notice  "vrith- 
out  any  proof  of  actual  notice.    The  principle  applies  whez>e  a 
purchaser  cannot  make  out  a  title,  but  by  a  deed  which  leads 
him  to  a  fact  material  to  it,  he  will  not  be  deemed  a  purchaser 
without  notice  of  that  fact,  but  will  be  presumed  conusant  of 
that  fact;  for  it  is  deemed  gross  neglect,  if  he  sought  not  after 
it.    Thus  in  Draper's  Company  y.  Tardly,  2  Yer.  662,  parties 
who  claimed  under  an  individual  by  mortgage  and  a  rent  cbaz^ge, 
although  he  had  levied  a  fine  with  five  years  non-claim,  were 
held  bound  by  notice,  to  satisfy  a  legacy  out  of  an  estate,  be- 
cause that  individual  first  took  the  estate  under  the  will  grant- 
ing the  legacy,  and  that  will  was  held  to  be  implied  notice  to 
all  purchasers  under  him.     So,  in  Dvich  v.  Kent,  1  Yer.  260, 
809,  parties  claiming  as  innocent  purchasers,  two  or  three 
grades  or  links  beyond  a  patent  which  created  a  trust,  were 
held  bound  by  that  grant,  on  the  ground  that  they  ought  to 
have  noticed  it  at  their  peril.     So  in  Moore  v.  BenneU^  a  person 
purchasing  from  one  who  claimed  by  deed  revocable  by  will, 
subsequent  purchasers  were  held  to  have  notice  of  the  will,  as 
well  as  the  power  of  revocation  in  the  deed;  for  no  conveyance 
could  be  made  to  a  purchaser  but  by  the  deed,  which  contained 
the  power  of  revocation,  and  alluded  to  the  will.    This  case 
will  be  found  to  be  analogous  in  principle  to  the  present:  See 
Gha.  Ca.  246;  Pow.  on  Mort.  671. 

In  the  case  now  under  consideration,  the  conveyance  from 
Gabriel  J.  Johnston  to  Gwathmey  was  executed  on  the  seven- 
teenth of  September,  1817,  and  recites  the  consideration  in  the 
following  words:  ''For,  and  in  consideration  of,  the  sum  of 
twenty-five  hundred  dollars,  secured  to  be  paid  by  him,  the 
said  Gwathmey,  at  the  following  periods,  to  wit,  four  hundred 
dollars  on  the  third  day  of  March,  1818;  four  hundred  dollars 
on  the  third  day  of  June  next,  1818;  four  hundred  dollars  on 
the  third  day  of  September  next,  1818;  six  hundred  and  fifty 
dollars  on  the  third  of  September,  1819;  and  six  hundred 
and  fifty  dollars  on  the  third  day  of  September,  1820,  the  re- 
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ceipt  of  which  security  is  hetepy  acknowledged."  On  the 
elevexith  NoTember,  1817,  not  two  months  after  the  execution 
of  tliis  conveyance,  Gwathmey  sold  and  conveyed  the  lot  to 
CauxpbelL  That  conveyance  recites  the  consideration  as  paid, 
and  further  declares  that  it  is  "  the  same  lot  that  was  conveyed 
to  tlie  said  John  Gwathmey  by  Gabriel  Jones  Johnston  and 
Elizabeth^  his  wife,  by  indenture  and  deed  bearing  date  the 
ee^enteenth  day  of  September,  1817,  which  prima  facie  amounts 
to  express  notice. 

Aware  of  the  effect  of  this  recital,  Campbell,  in  his  answer, 

has  reasoned  against  his  being  affected  by  it,  as  well  as  denied 

eveiy  fact  touching  the  deed,  as  it  behooved  him  to  do.    He 

contends  that  the  words  '*  secured,"  and  **  security,"  employed 

in  the  deed  of  Gabriel  J.  Johnston,  mean  that  some  personal 

security  was  given,  which  removed  the  lien,  and  that  in  this 

sense  he  had  a  right  to  take  it,  if  he  must  notice  the  contents 

of  this  deed.    This  is  not  the  literal  and  proper  meaning  of  the 

expressions.    The  words  properly  mean  that  bonds,  or  notes, 

or  some  writings,  were  taken,  and  personal  security  would  be 

better  designated  by  the  word  surety  than  security.    It  is  true, 

we  often,  in  common  parlance,  say  bond  and  security  when  we 

intend  to  communicate  the  idea  that  some  other  or  others  are 

botmd,  when  the  bond  itself  is  security.     Such,  indeed,  is  often 

the  legislative  language  employed  in  our  statutes;  but  the  words 

neither  necessarily  nor  properly  bear  such  meaning,  and  one 

could  not  read  them,  without  being  put  on  the  inquiry  whether 

the  lien  was  or  was  not  removed,  which  the  purchase-money 

necessarily  created;  for  the  security  is  received  from  Gwathmey 

alone. 

It  is  also  denied  in  the  answers,  both  of  Campbell  and 
Gwathmey,  that  Campbell  ever  saw  this  conveyance,  and 
Campbell  alleges  that  he  rested  on  the  word  of  Gwathmey,  that 
he  had  a  conveyance,  and  never  examined  it,  and  that  the  deed 
was  not  of  record  when  he  purchased.  It  is  true,  by  the  cer- 
tificate of  the  clerk,  this  deed  of  G.  J.  Johnston  to  Chrathmey 
was  not  put  on  record  until  about  fifteen  days  after  Campbell's 
purchase;  but  the  authorities  cited  and  the  principles  adopted 
by  them  do  not  rest  upon  the  registiy  of  the  previous  titles; 
for  the  effect  is  the  same,  if  the  deeds  are  not  recorded  at  all, 
if  the  party  to  be  affected  by  notice  claims  under,  and  cannot 
make  out  title  without  them.  As  to  his  not  having  examined 
the  deed,  the  principle  contended  for  considers  that  as  done 
which  ought  to  be  done,  and  which  no  prudent  or  cautious  man 
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would  omit  doing.  It  opesates  as  a  quasi  estoppel,  and  l>ioda 
a  man  by  an  equity  apparent  in  the  title  by  which  he  holds, 
and  does  not  permit  him  to  olaim  under  it,  when  for  him,  and 
against  it  when  it  operates  against  him. 

We  therefore  conceive  that  the  notice  that  not  one  cent    of 
the  purchase-money  was  paid  is  complete  on  the  face  of  tliia 
deed,  under  which  Oampbell  purchased,  and  that  he  is  boixnd 
by  that  notice  whether  he  did  or  did  not  possess  himself  of  it, 
when  it  was  so  accessible  that  he  could  scarcely  aroid  it.    Xt  is 
in  this  and  the  like  cases  that  the  maxim,  caveat  emptor,  em- 
phatically applies;  and  it  is  reasonable  and  necessary  to  bind  a 
party  by  his  own  title.     The  principle  may  operate  with  some 
hardship  in  a  few  cases;  but  as  Chancellor  Kent  observed  with 
regard  to  the  lis  pendens,  a  doctrine  of  similar  operation  on 
subsequent  purchasers,  ''  it  is  one  of  the  cases  in  which  private 
mischief  must  yield  to  general  convenience."    A  seller  who  has 
taken  so  much  pains,  as  is  done  here,  to  place  notice  in  the  road 
of  all  who  should  thereafter  attempt  to  purchase,  so  that  thej 
must  stumble  over  it,  if  they  would  not  watch  their  feet,  ought 
not  to  be  deprived  of  the  lien  to  which  the  law  entitles  him. 
The  lien  ought,  therefore,  to  be  enforced  against  the  lot;  and 
if  not  discharged  on  reasonable  time  given  for  that  purpose  in 
the  court  below,  the  lot,  or  so  much  thereof  as  may  be  neces- 
sary, must  be  exposed  to  sale,  to  raise  the  balance  of  the  pur- 
chase-money due  and  claimed  in  the  bill. 

The  decree  must,  therefore,  be  reversed,  with  costs,  against 
Oampbell  and  Gwathmey,  and  the  cause  be  remanded  to  the 
court  below,  that  a  decree  may  be  there  rendered  according  to 
this  opinion. 


AsaaavAsajTY  or  Vendor's  Ldcn. — See.  on  this  tabject,  tho  note  to  Lagow 
V.  BadoUa,  12  Am.  Dec  262. 
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[i  IiZXTBU.,  846.] 

KxauuTAOH  ON  JoDOKSNT  AoAiNST  ADMiNisTBATOit. — 0&  a  judgment  against 
an  adminiBtrator  (apon  a  plea  of  no  assets)  to  be  levied  ont  of  goods  and 
chattelB  thereafter  coming  to  his  hands,  execution  cannot  issue  without 
a  setre/octM. 

A  Bill  fob  thb  Disoovsrt  ov  Absbts  will  lie  in  such  a  oase,  and  is  indis- 
pensable where  property  has  been  fraudulently  conveyed  by  the  intestate, 
preventing  a  recovery  by  the  administrator,  who  cannot  sue  therefof 
under  the  statute  of  &auds. 
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Dismissal  ov  Bill  not  set  Asidb,  whbn. — A  dinniasal  of  a  bQl  as  to  c«r« 
tain  defendants,  by  the  complainant,  will  not  be  set  aside  on  the  applica- 
tion  of  those  defendants,  where  their  interests  are  safficiently  protected 
'witiioat  it. 
Verdict  A2n>  JxnwMSNT  Agastst  Abxikibtbatdbs  arei>rjma/aae  evidenoe 
against  heirs,  so  far  as  the  personalty  is  concerned.    Hence  they  cannot, 
in  equity,  have  such  judgment  reduced  as  being  for  too  much,  except 
'vbere  the  administrators  could  do  sa 
Ak  Iktkkest  in  Chattels  Vbstxd  in  a  Wits  before  or  during  coverture 
belongs  to  the  husband,  if  he  survives,  and  passes  to  his  administrator, 
notwithstanding  a  particular  estate  therein  undetermined  which  prevents 
his  acquiring  possession  in  her  life-time. 
Uki>kb  a  BEvms  to  "Chtldkbw,"  grand-children  may  take  if  there  are  no 

children. 
SxxccrnoN  of  Powzr  in  Deviss. — Where  slaves  were  devised  to  a  husband 
and  wife  for  life  with  power  to  dispose  of  them  as  they  pleased  among 
their  children  during  their  lives  or  at  death,  it  was  held  that  a  continued 
loan  for  more  than  five  years  to  one  of  the  children  rendered  the  slaves 
liable  for  such  child's  debts  the  same  as  if  the  power  had  been  formally 
executed  by  gift. 
Possession  under  Unsxoorded  Loan. — To  avoid  the  effect  of  continued 
possession  under  an  unrecorded  loan,  the  slaves  must  be  returned  to  the 
owner  so  publicly  and  openly  as  to  leave  no  doubt  as  to  the  change  of 
possession. 
DmcrivE  Dbcbeb  Against  Administratob. — A  decree  against  an  adminis- 
trator, merely  declaring  slaves  not  in  his  possession,  assets  in  his  hands^ 
but  not  subjecting  them  to  sale  to  discharge  the  debt  or  directing  those^ 
in  whose  possession  they  are,  to  surrender  them,  is  defective. 
BxLSASB  BY  One  Ezscutor  of  a  money  demand  is  good,  but  where  there  is 
a  contract  with  the  testator  for  land  or  money  in  the  alternative,  the 
power  of  one  executor  to  release  depends  on  the  impossibility  of  obtaining 
the  land. 
A  PETinoN  to  Dismiss,  bt  One  Executor,  should  not  be  allowed,  where 
the  other  objects,  and  there  are  questions  involved  which  should  not  be 
decided  on  motion. 
Improvements  bt  Bona  Fide  Occupant. — A  bona  fide  occupant  is  entitled 

to  charge  for  improvements  exceeding  the  rent. 
Improvements  bt  a  Vendsb  in  Possession,  who  has  paid  the  purchase- 
money,  should  be  allowed  for,  although  they  exceed  the  rents  and 
profits,  if  the  vendor  disaffirms  the  contract  and  refuses  to  refund  the 
purchase-money  without  suit;  but  the  vendee  should  not  be  allowed  for 
improvements  made  after  obtaining  judgment  for  the  price  paid;  and 
rents  should  commence  at  that  time. 
Improvements  by  Occupant  Generally.— The  general  equity  rule  is  that 
an  occupant  of  land  is  regarded  as  the  employee  of  the  real  owner,  and 
not  as  his  tenant,  in  clearing  and  fencing,  and  rendering  it  fit  for  cultiva* 
tion;  but  after  it  is  fit  for  cultivation,  the  accounts  between  the  owner 
and  occupant  should  be  adjusted  on  the  principles  governing  landlord 
and  tenant;  but  many  exceptions  should  be  made. 

Appeal  from  the  circuit  court.     The  opiDion  states  the  case. 
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O.  A.  WicUiffe  and  M.  D.  Hardin,  for  the  appellanis. 
Bibb  and  B.  Sardin,  for  the  appellees. 

By  Court,  Mills,  J.    On  the  twenty-eighth  of  NoTember, 
1789,  Charles  Ewing  contraeted  to  seU  to  James  Handlej-  two 
hundred  and  fifty  acres  of  land,  then  demarked,  and  exeeated 
his  bond  with  a  penalty,  binding  both  himself  and  his  lieirs, 
oonditioned  to  conyey  the  said  land  "  by  a  sure  and  suffieient 
deed  in  fee-simple,  as  soon  as  a  patent  could  with  oonTenience 
be  obtained  for  the  same;  and  also  to  keep  the  said  Handley  in 
peaceable  possession  of  the  same."    Handley  afterwards  took 
possession  thereof,  and  settled  his  son  thereon,  and  gaTo  liim 
only  a  yerbal  grant,  permitting  him  to  hold  it  as  a  quasi  tenant 
at  will,  and  his  son  still  resides  thereon. 

Many  years  afterwards,  Ewing,  being  embarrassed,  departed 
from  that  section  of  the  country,  never  having  made  a  convey- 
ance, and  in  1808,  Handley  commenced  a  suit  at  law  upon  said 
bond,  assigning  as  a  breach  the  non-conveyance  of  the  land. 
After  this  suit  was  prepared  for  trial,  Ewing  died.  A  scire 
faciaa  to  revive  it  was  issued  against  Nathaniel  WicklifTe, 
administrator,  who  pleaded  that  no  assets  had  ever  come  to 
hand.  A  verdict  was  found  for  one  thousand  dollars  in  dam- 
ages, and  a  judgment  rendered  against  the  administrator  for  the 
amount,  to  be  levied  of  the  goods  and  chattels  which  were  of 
said  decedent  at  the  time  of  his  death,  and  which  should  there- 
after come  to  the  hands  of  his  administrator  to  be  administered. 
In  the  year  1811,  James  Handley  filed  this  bill  in  the  Nelson 
circuit  court  against  the  heirs  and  administrator  of  said  Ewing, 
charging  that  since  the  judgment  the  administrator  had  received 
assets  and  divers  sums  of  money,  which  he  could  not  prove 
without  a  disclosure,  and  which  he  claims  in  satisfaction  of  bis 
judgment.  He  also  alleges  that  at  the  time  he  contracted  vrith 
Ewing,  he,  Ewing,  was  possessed  of  a  negro  woman,  Hannah, 
as  of  his  own  proper  estate,  who  had  now  nine  children,  and 
that  said  Ewing  still  possessed  her  as  his  own,  untU  the  death 
of  his  first  wife,  about  the  year  1804,  and  for  some  years  after- 
wards, when  Ewing,  to  avoid  a  prosecution,  left  that  section  of 
the  country,  and  then  Charles  Wickliffe,  the  father-in-law  of 
Ewing,  being  the  father  of  his  deceased  wife,  set  up  claim  to 
these  slaves  as  his,  and  that  he  had  only  lent  them  to  his 
daughter  after  their  marriage,  which  took  place  in  1786,  and  by 
some  address,  got  possession  of  and  still  retains  them;  and  that 
the  administrator  of  Ewing,  to  favor  the  chUdren  of  his  de- 
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ceased  sister,  being  a  eon  of  the  said  Charles  Widdiffe,  or  hax* 

in^  a  liope  to  inherit  them  as  part  of  his  father's  estate,  would 

not  take  poeseesion  of  them  or  claim  or  recover  them  as  part 

of  the  estate  of  the  decedent,  to  which  they  rightfolly  belonged, 

lest  the  creditors  should  get  them.    He  also  charges  that  Ewing 

died  possessed  of  considerable  real  estate,  of  wluch  he  prays  a 

diaoovery  from  the  heirs,  and  alleges  that  the  administrator  has 

filed  his  bill  against  the  heirs  to  subject  it  for  other  debts  which 

he  claimed;  but  that  his,  the  said  Handley's,  was  of  superior 

digfnity,  and  claims  that  it  should  be  first  satisfied.     He  made 

the  administrator  and  heirs  of  Ewing,  and  the  said  Charles 

Wickliffe,  defendants,  and  prays  the  saUsfaction  of  his  judp:- 

rnent  and  for  general  relief. 

The  heirs  answered,  setting  out  a  list  of  lands  as  gixen  m  Dy 
Iiwing  for  taxes,  but  exhibit  no  title  papers.     They  conxecd 
ihat  Handley  took  possession  of  the  land  from  their  ancestor, 
and  by  his  son  still  holds,  and  will  not  surrender  it  to  them, 
and  that  before  he  should  have  the  aid  of  a  court  of  equity  to 
enforce  his  claim,  he  ought  to  be  compelled  to  do  equity,  by 
surrendering  the  possession  and  accounting  for  rents.    They 
aver  that  the  Terdict  and  judgment  of  Handley  were  far  too 
high,  being  the  value  of  the  land  at  the  time  of  rendering  the 
verdict,  instead  of  the  value  paid  when  pturchased,  which  was 
far  less,  and  which  they  pray  Handley  may  be  compelled  to 
disclose  in  response  to  their  answer,  which  they  make  a  cross- 
bill; and  they  insist  that  as  they  were  not  parties  to  the  judg- 
ment against  the  administrator,  they  have  now  a  right  to  con- 
test it,  and  that  the  administrator  was  absent  at  the  trial  at  law, 
and  that  Handley  caused  a  fraudulent  representation  of  value 
to  be  given  to  the  jury.     They  allege  that  the  two  hundred 
and  fifty  acres  sold  to  Handley  by  their  ancestor  were  located 
in  the  name  of  their  ancestor's  relative;  and  that  their  ancestor 
was  entitled  to  half  for  location,  by  the  custom  of  the  country, 
and^also  by  a  written  contract  between  their  ancestor  and  his 
relative;  and  that  having  located  other  claims  in  the  division, 
the  whole  tract  of  one  thousand  acres,  of  which  the  two  hun- 
dred and  fifty  acres  sold  to  Handley  were  part,  fell  to  their 
ancestor;  but  that  the  written  contract  was  so  lost  or  mislaid 
that  they  could  not  find  it.     They  aver  that  the  relative  of  their 
ancestor,  in  whose  name  the  claim  is,  is  dead,  and  that  his 
heirs  are  unknown  to  them;  and  they  make  them  defendants 
as  unknown  heirs,  and  pray  that  they  may  be  compelled  to 
convey  to  them,  and  that  Handley  may  be  compelled  to  accept 
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a  title  from  ihem,  which  they  are  wiUing  to  give  witlx 
Becurity,  or  that  he  may  be  compelled  to  sarrender  the 
eession,  if  he  will  not  take  the  title. 

Charles  Wickli£fe  answered  the  bill  and  states,  including 
what  is  set  forth  in  his  original  and  amended  answers,  tiutt  lie 
held  Hannah  and  her  children  under  the  will  of  Martin  Hardin.^ 
his  wife's  father,  recorded  in  Virginia  in  1780,  and  written    in 
1799,  only  two  sections  of  which  need  be  recited  as  having;'  any 
bearing  on  this  controversy,  to  wit:  "  Item,  I  give  and  beqixeatb 
to  my  daughter,  Mary  Wickliffe,  all  that  personal  estate  tliat  I 
lent  her  soon  after  marriage,  negroes  excepted;  them  I  lend  to 
ner  and  her  husband,  Robert  Wickliffe,  during  their  nataral 
iiyeH.     But  if  the  said  Bobin  Wickliffe  should  sell,  mortgpagre 
vr  convey  away  any  of  the  said  slaves,  or  any  part  of  the  said 
slaves,  in  order  to  defraud  the  right  heirs  of  them,  the  said 
negroes,  to  wit:  Slate,  James,  Hester,  Sarah,  and  Nan,  or  their 
turtner  increase,  then  I  empower  my  executors  to  sue  and  re- 
cover such  slave  or  slaves  so  sold,  mortgaged,  or  conveyed 
away,  for  the  use  of  the  right  heirs,  and  to  take  the  remainder 
out  of  his  hands.     But  if  my  daughter,  Mary  Wickliffe,  should 
have  a  child,  or  children,  I  give  the  said  negroes  to  that  child, 
or  children,  to  be  equally  divided  amongst  them;  and  for  wan^ 
of  such  issue  I  give  them  to  Charles  and  Lydia  Wickliffe's  chil- 
dren, to  be  equally  divided  amongst  them.     Also,  I  give  my 
daughter,  Mary  Wickliffe,  twenty  pounds  lawful  money  of  Vir- 
ginia.   Item :  I  give  and  bequeath  unto  my  daughter,  Lydia  Wick- 
liffe, twenty  pounds,  current  money  of  Virginia,  and  no  more. 
Item:  I  leave  my  daughter,  Lydia  Wickliffe,  and  her  husbana, 
Charles  Wickliffe,  four  negroes,  that  they  now  have  in  their 
possession,  to  wit,  one  negro  woman  named  Frank,  commonly 
called  Fanny,  and  her  two  children,  also,  one  negro  girl  named 
Anna,  and  her  further  increase,  during  their  natural  lives.     I 
also  give  the  said  negroes  to  Charles  and  Lydia  Wickliffe's 
children,  to  be  divided  discretionally  among  them,  as  the  said 
Charles  Wickliffe  and  Lydia,  his  wife,  shall  think  fit,  and  at 
what  times."  He,  said  Charles  Wickliffe,  states  that  his  daugh- 
ter Ewing  was  married  in  1786,  and  that  he  was  absent  in  Vir- 
ginia in  1787,  and  his  wife  Lydia  Wickliffe,  who  is  still  living, 
sent  Hannah,  who  was  the  oldest  child  of  Fanny,  named  in  the 
will,  to  aid  her  daughter,  Ewing,  which  he  disapproved  of,  on 
his  return  home,  and  in  1791,  he  reclaimed  the  possession  of 
Hannah,  and  sent  others  in  her  place;  and  then  returned  Han- 
nah on  loan;  but  never  at  any  time  permitted  her  to  stay  ao 
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long  without  redaiming  her,  as  to  give  E^nng  a  title  by  fiye 
jeaxB*  poesession,  or  to  subject  her  to  the  debts  of  Ewing  by 
the  sajne  length  of  time;  and  insists  that  he  and  his  wife  neTer 
did  assigpi  her  or  her  increase  to  Ewing  or  his  wife,  under  the 
will  of  liartin  Hardin;  and  alleges  that  he  permitted  her  to 
sxAj  at  Xlwing's  after  the  death  of  his  daughter,  E wing's  wife, 
baxel J  to  take  care  of  his  grandchild,  for  whom  he  then  and 
yet  designed  these  slaves.  * 

The  administrator  of  Ewing  demurred  to  the  bill,  after,  by 
way  of  answer,   denying  fraud  in  general  terms.     The  court 
overruled  this  demurrer,  and  directed  an  answer.   In  his  answer, 
he  alleges  that  the  estate  of  Ewing  was  indebted  to  him  for 
money  paid  as  the  security  of  Ewing,  and  to  recover  that  he 
had  filed  his  bill  against  the  heirs.     He  admits  that  he  was 
warned  by  the  scire  facias  of  the  pendency  of  the  suit  at  law 
against  him,  as  administrator  of  Ewing,  and  that  the  suit  was 
at  so  great  a  distance  from  him,  in  Henderson  county,  that  he 
wrote  to  a  lawyer,  and  did  not  attend  himself,  and  was  unac- 
quainted with  the  transaction;  that  Handley  procured  a  verdict 
for  too  great  a  sum,  by  proving  the  then  value  of  the  land,  in- 
cluding the  improvements.     He  calls  upon  Handley  to  state 
whether  he  did  not  prove  the  value,  including  improvements, 
and  what  was  the  consideration  given  him.   He  alleges  that  the 
contract  was  made  by  Ewing  in  good  faith,  he  claiming  the  title 
as  locator,  but  had  not  been  able  to  obtain  it  until  the  suit  was 
commenced;  and  he  requested  verdict  to  be  reduced  to  the 
proper  standard.     As  to  assets  haying  come  to  his  hands,  he 
states  that  there  are  none  that  have  come  to  his  hands  but  what 
have  been  fully  paid  away;  and  that  if  the  complainant  will  ex» 
amine  the  records  of  the  county  court,  he  will  find  the  estate 
indebted  to  him,  and  since  that  settlement  no  funds  have  come 
to  his  hands.    He  alleges  that  none  of  the  slaves  in  contest 
ever  came  to  his  hands,  and  were  in  the  possession  of  and 
claimed  by  others,  and  he  did  not  consider  it  incumbent  upon 
him  to  commence  suits  for  them  as  administrator;  that  he  had 
no  vouchers  or  papers  to  show  that  they  belonged  to  the  estate, 
wliich  would  justify  his  bringing  suits  and  incurring  costs  to 
establish  at  best  a  doubtful  claim,  and  one  in  which  he  must, 
in  all  probability,  be  defeated.     He  likewise  insists  that  Hand- 
ley  should  be  compelled  to  surrender  the  land  before  he  ob- 
tained relief. 

Handley  answered  the  interrogatories  placed  in  the  answer 
of  the  defendants  as  a  cross-bill  by  admitting  that  he  paid  for 
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the  land  purchased  by  him  of  Ewing,  in  property,  at    inv 
early  day  of  cash  Talue;  that  ho  gave  for  it  about  one  dol- 
lar or  one  dollar  and  fifty  cents  per  acre,  which  he  could 
not  be  certain;  and  admits  he  proved  and  recovered  its  iralae 
at  the  date  of  recoveiy,  but  without  improvements,  when  the 
administrator  appeared  by  counsel,  and  made  full  defense;  and 
rests  on  the  verdict  and  judgment  as  a  bar  to  further  inquiry 
on  this  subject.     He  insists  Uiat  Ewing  sold  him  land  to  which 
he  had  no  title,  and  knew  it  at  the  time,  and  denies  that  there 
was  any  title  in  Ewing  as  locator,  or  in  his  relative,  for  whom 
they  allege  the  land  was  located,  or  that  Ewing  ever  had  any 
writing  or  claim  for  it;   and,  of  course,  was  guilly  of  a  fraud 
which  justly  subjected  his  estate  to  the  full  value  of  the  time  of 
the  assessment.     He  alleges  that  the  heirs  of  that  relative  are 
known  to  the  defendants  in  that  court,  and  are  their  relations 
and  residents  of  this  country;  and  that  the  proceedings  against 
them  as  unknown,  are  all  a  device  to  get  at  a  pretended  title, 
without  permitting  these  relations  to  contest  it.    He  avers  that 
he  is  willing  to  take  a  good,  indisputable  title,  and  release  his 
judgment,  if  it  can  be  conveyed.     He  denies  that  he  or  his  son 
is  bound  to  pay  rents,  or  account  for  profits,  or  to  restore  the 
land,  except  to  the  right  owner;   and  that  the  heirs  of  Ewing 
have  no  right  or  title  thereto. 

After  the  coming  in  of  the  answer  of  Oharles  Wickliffe,  or 
rather  his  amended  answer,  which  disclosed  the  will  of  Martin 
Hardin,  the  maternal  great-grandfather  of  the  present  heirs  of 
Ewing,  the  said  Handley  amended  his  bill,  and  caught  at  an- 
other family  of  negroes,  stating  that  some  time  after  the  death 
of  Martin  Hardin,  Robert  Wickliffe,  his  son-in-law,  named  in 
the  will,  also  departed  this  life,  childless,  and  also  made  his 
will,  devising  the  said  negroes  bequeathed  to  his  wife,  Maiy 
WicklifEe,  in  the  same  manner  that  they  were  directed  to  pass 
by  the  will  of  Martin  Hardin,  except  one;  and  that  as  the  said 
negroes,  by  the  said  latter  will,  were  directed  to  go  to  the  chil- 
dren of  Charles  and  Lydia  Wickliffe,  in  case  the  said  Robert 
and  Mary  had  no  children,  and  as  Mrs.  Ewing,  formerly  Mias 
Wickliffe,  the  mother  of  the  present  heirs  of  Ewing,  was  living, 
and  of  the  age  of  eight  or  ten  years,  and  was  one  of  the  chil- 
dren of  said  Charles  and  Lydia,  the  interest  in  her  on  the  fail- 
ure of  the  issue  of  Robert  and  Mary  Wickliffe,  became  vested, 
and  not  contingent,  before  her  marriage  with  Ewing,  and  as  he 
survived  her,  the  said  vested  interest  belonged  to  him,  and  was 
subject  to  his  debts;   and  that  Mary  Wickliffe  had  afterwards 
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xnajrried,  and  lately,  since  the  death  of  Charles  Ewing,  had  de- 
parted this  life,  whereby  her  life-estate  was  terminated;  and 
tliat  abont  forty  negroes  were  divided  between  the  children  of 
Cbjurles  and  Lydia  Widdiffe,  and  that  the  share  of  the  heirs  of 
Saving  in  this  division  amounted  to  one  thousand  and  sixty  dol- 
lexB,  whichy  he  alleges,  is  sabjeot  to  Swing's  debts;  and  that 
ihe  administrator  wonld  not,  in  the  same  collasive  manner,  re- 
eorwer  and  receive  those  slaves,  and  subject  them  to  the  debts 
of  Xiwing. 

^Ehe  heirs  of  Ewing  again  answered,  admitting  that  they  had, 
on.  the  death  of  Mrs.  Bobinson,  late  Mary  WicklifTe,  receiyed 
sosdiy  negroes;  but  they  allege  that  they  received  and  claim 
them  under  the  vrill  of  Robert  Wickliffe,  and  contend  they  are 
not,  and  never  were,  subject  to  Swing's  debts.     The  court  be- 
low, on  a  final  hearing,  decreed  that  the  slaves  which  passed 
\>y  the  will  of  Martin  Hardin  to  Robert  and  Mary  Wickliffe,  and 
which,  on  the  death  of  both  of  them  without  issue,  came  to  the 
heirs  of  Charles  Ewing,  and  also  negro  Hannah  and  her  nine 
children,  which  were  in  the  possession  of  Ewing  in  his  life-time, 
should  be  assets  in  the  hands  of  the  said  Charles  Ewiug's  ad- 
ministrator, subject  to  the  payment  of  the  common  law  judg- 
ment, which  the  bill  was  brought  to  enforce,  and  that  the  de- 
fendants should  pay  the  costs.     From  this  decree  the  defen- 
dants below  have  appealed  and  now  assign  various  errors  in  the 
decree  and  proceedings  of  the  court  below. 

The  first  of  these  which  we  shall  notice  is  that  which  com- 
plains of  error  in  the  court  below,  in  overruling  the  demurrer 
of  the  administrator  of  Charles  Ewing  to  the  bill  of  complainant. 
It  has  been  contended  that  the  bill  shows  no  ground  for  an  ap- 
plication to  a  court  of  equity,  and  that  the  remedy  at  law  was 
so  plain  and  easy  that  an  execution  on  the  judgment  might  have 
been  issued  at  once.  We  are  aware  of  no  law  which  would 
permit  an  execution  to  be  issued  on  this  judgment  of  Handley, 
withont  first  issuing  a  scire  facias,  suggesting  that  since  the 
commencement  of  the  suit  at  law,  assets  had  come  to  the  hands 
of  the  administrator;  and  if  on  the  trial  thereof,  it  should  be 
judicially  ascertained,  by  a  judgment  on  default,  or  an  issue 
found  for  the  plaintiff,  that  such  assets  had  since  come  to  the 
hands  of  the  administrator,  judgment  might  be  rendered  that 
the  plaintiff  have  execution  of  his  original  judgment.  Such  is 
the  mode  of  effectuating  all  judgments  rendered  to  be  levied  de 
bonis  quando  acciderini.  If  the  suggestion,  or  rather  allegations 
of  the  complainant  below,  be  true  in  this  instance,  that  he  was 
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unable  to  prove  the  amount  without  a  discoveiy,  what  benefit 
could  he  have  derived  from  a  acire  facias  at  common  law? 

A  bill  of  discovery  of  assets,  in  favor  of  a  creditor,  belongs  to 
a  class  of  bills  not  unusual,  and,  indeed,  well  known  to  a  court 
of  equity,  and  tins  bill  is  entitled  to  that  rank.    Besides,  if  an 
administrator  will  not  take  into  his  hands,  or  recover  by  leg&l 
process,  goods  and  chattels  which  he  might,  what  redress  has  a 
creditor  holding  a  judgment  de  bonis  quando  aociderirU,  in  a 
court  of  common  law?    He  must,  on  the  trial  of  the  issue 
whether  goods  have  or  have  not  come  into  the  hands  of  the  de- 
fendant, show  that  he  has  received  them,  and  it  is  not  sufficient 
to  show  that  the  administrator  could,  if  he  would,  have  gotten 
them.    An  application  to  the  chancellor,  then  may,  in  this  case, 
be  proper.    It  frequently  may  happen  that  the  testator  or  in- 
testate has  incumbered  his  estate  with  some  fraudulent  convey- 
ance, which  may  be  valid  against  himself,  and  also  against  his 
personal  representative,  who  claims  under  him,  but  yet  be  void 
as  to  creditors.     Here  the  administrator  could  not  recover;  but 
ought  the  creditor  to  be  compelled  to  stand  by,  equally  silent, 
when  the  deed  is  void  as  to  him,  and  not  be  allowed  to  resort 
to  a  court  of  equity?    In  this  case  the  slave  Hannah,  and  her 
offspring,  might  be  liable  for  the  debts  of  Ewing,  although  only 
loaned  to  him,  and  not  regained  for  five  years,  by  demand  or 
due  process  of  law,  under  the  statute  to  prevent  frauds  and 
perjuries  (1  Dig.  L.  K.  618),  and  yet  his  administrator  might 
not  be  able  to  recover  the  slaves  from  Charles  Wickliffe,  upon 
the  five  years'  possession  of  his  intestate;  because  that  posses- 
sion was  amicable  and  not  adverse.     Indeed,  Oharles  Wickliffe 
might  recover  the  slave  from  the  administrator,  if  he  held  the 
possession,  the  statute  of  limitations  notwithstanding,  and  yet 
the  slave  be  subject  to  the  debts  of  Ewing,  because  of  the  five 
years'  possession,  which  gave  him  a  delusive  credit.     Under 
such  circumstances,  a  bill  in  chancery  would  lie,  as  the  proper 
remedy  to  reach  the  fraud,  and  no  proceedings  at  law  against 
the  administrator  could  reach  the  slaves.    For  these  reasons  we 
view  this  bill  as  making  out  good  grounds  for  application  to  a 
court  of  equity,  and  conceive  the  demurrer  of  the  administrator 
as  he  was  a  proper  party  to'  all  such  controversies,  as  properly 
overruled. 

The  next  question  we  shall  notice  arises  from  the  following 
circumstances:  After  the  answer  of  Oharles  Wickliffe,  and  the 
amended  bill  of  Handley,  claiming  to  subject  the  slaves  derived 
from  Bobert  and  Mary  Wickliffe;  and  the  answers  thereto,  the 
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complainant  dismisaed  his  bill  as  to  the  heirs  of  Charles  Ewing. 
They  afterwards  presented  their  petition,  alleging  that  their  in- 
terest ^woold  be  materially  affected  by  the  dismissal,  and  relying 
on  the    proofs  in  the  cause,  prayed  the  court  by  order  or  de< 
cree  to  direct  the  complainant  again  to  make  them  defendants, 
or  to  consent  to  reinstate  the  cause  as  it  stood  before  the  dis- 
miasioii  by  a  day  fixed  by  the  order,  or  in  case  of  failure,  that 
the  court  should  suspend  the  trial  or  dismiss  the  bill  without 
prejudice.    The  counsel  for  the  complainant  agreed  that  they 
ehould  be  made  parties,  and  that  the  cause  should  be  heard 
upon  the  preparation  as  it  stood,  and  upon  this  offer  the  court 
oTerroled  the  application,  and  the  heirs  of  Ewing  excepted. 

According  to  the  original  shape  of  the  cause,  it  may  be 
doubted  whether  the  heirs  were  properly  made  parties  to  the 
contest  for  subjecting  their  lands.  If  they  held  lands  by  de- 
scent, the  bond  in  this  case  expressly  bound  them;  and  although 
the  bond  was  dated  before  lands  were  subject  to  a  sale  hj  fieri 
facias,  yet  they  could  be  subject  to  an  elegit,  and  suit  at  law 
might  have  been  brought  against  them  on  the  bond,  without 
joining  the  personal  representatives.  Hence,  because  the 
remedy  at  law  was  complete,  the  right  to  proceed  against  them 
in  equity  may  be  questionable,  especially  as  the  bill  professes 
no  ignorance  of  their  title.  But  after  the  claim  set  up  against 
them  for  the  slaves  derived  from  Bobert  Wickliffe,  as  they  held 
possession  of  them,  they  were  proper  defendants,  and  ought  to 
have  been  continued.  But  still  we  do  not  perceive  any  advan* 
tage  that  they  could  have  had  by  the  court  making  the  order  re- 
quired, over  the  attitude  in  which  they  were  placed  by  the  con- 
sent of  the  opposite  party.  So  far  as  they  required  Handley  to 
surrender  the  land,  their  cross-bill  was  adequate  for  their 
redress,  which  according  to  the  decision  of  this  court  in  the 
case  of  Wilson's  Heirs  v.  Bodley,  2  Litt.  65,  was  not  dismissed 
without  their  election,  on  the  dismissal  of  the  original  bill 
brought  by  their  adversary.  The  consent,  then,  to  make  them 
parties,  which  they  embraced,  must  be  construed  as  giving 
them  additional  advantages,  and  to  place  them  in  such  an  atti- 
tude as  to  enable  them  to  protect  their  interest  in  every  re- 
spect. We,  therefore,  discover  no  error  in  refusing  the  order 
or  decree  required  by  their  petition,  after  what  was  granted  to 
them  by  consent. 

The  next  error  assigned  contends  that  the  court  erred  in  not 
reducing  this  judgment  to  the  purchase-money  and  interest 
given  for  the  land  sold,  instead  of  its  present  amount.    As  tc 
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the  adminiBtrator,  he  has  made  out  no  sufficient  grounda  for 
such  a  reduction.    He  did  not  attend  the  trial  at  law,  iMurely 
because  it  was  inconvenient  on  account  of  the  distance.       Se 
professes  ignorance  about  the  controversj;  but  this  arose  jErom 
his  never  having  looked  into  the  papers  of  the  suit  at  la^vr,    to 
discover  what  was  demanded.    Of  course  the  verdict  aa  to  lum. 
ought  to  be  conclusive.    We  are  unwilling  to  admit  that   tliis 
verdict  and  judgment  are  entitled  to  no  weight  against  the  keizB 
so  far  as  they  have  interest  in  the  slaves  'in  contest.    It  is  not 
necessary  that  we  should  now  inquire  into  the  precise  wei^i'lit 
which  a  verdict  and  judgment  against  administrators  ought   to 
have  against  heirs.    They  are  certainly  entitled  to  some,  as  to 
the  personal  estate,  and  that  cannot  be  less  than  prima  /aai^, 
and  what  is  done  in  the  suit  against  the  administrator  ought  to 
be  presumed  to  be  rightly  done;  and  as  they  have  shown  no 
fraud  iu  obtaining  the  judgment,  and  no  excuse  for  the  default  of 
the  administrator,  they  ought  not  to  be  excused  from  its  effects, 
at  least  on  chattels  and  slaves. 

The  next  question  we  shall  notice  is,  the  liability  of  the  nu- 
merous slaves  devised  by  the  will  of  Martin  Hardin,  to  Bobeit 
and  Alary  Wickliffe,  during  their  lives,  and  then,  on  failure  of 
issue,  to  the  children  of  Charles  and  Lydia  Wickliffe,  of  whom 
the  wife  of  Ewing  was  one.  It  is  well  settled,  as  contended  in 
the  argument,  that  if  any  interest  in  a  chattel  vest  in  a  female 
before  or  during  coverture,  although  a  particular  estate  may 
exist  undetermined,  so  that  no  possession  is  acquired  by  the 
husband  during  the  life  of  the  wife,  the  right  will  belong  to  the 
husband  in  case  he  survives,  and  pass  to  his  administrator;  and 
it  is  said  further,  that  he  is  entitled  by  a  series  of  decisions, 
even  to  her  contingencies,  as  much  as  to  any  other  species  of 
her  property;  and  the  right  of  administration  follows  the  right 
of  the  estate,  and  ought,  iu  case  of  the  husband's  death,  after 
the  wife,  to  be  granted  to  the  next  of  kin  of  the  husband;  and 
if  administration  is  granted  to  a  third  person,  he  is  a  trustee  to 
the  representative  of  the  husband:  Jacob's  Law  Diet.,  tit. 
Baron  and  Feme;  Pinkard^a  ExecvUor  v.  Smith,  Fall  term,  1821; 
Banks  v.  Markaberry,  present  term.  If,  then,  these  negroes 
vested  in  the  wife  of  Ewing  on  the  death  of  Bobert  Wickliffe, 
or  she  comes  within  the  description,  as  the  bill  seems  to  sup- 
pose, there  could  be  no  difficulty  in  this  case.  But  this  is  not 
the  fact.  It  was  not  to  the  chUd  or  children  of  Bobert  and 
Mary  Wickliffe  that  these  slaves  were  directed  to  pass  by  the 
will  of  Hardin,  after  their  life  estate  was  determined.    If  it 
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i,  it  might  well  be  contended  that  the  poeaibility  of  issue 
"bectune  extinct  at  his  death.    But  it  was  to  the  child  or  chil- 
dren of  Mary  Wickliffe  that  the  slaves  were  to  pass;  so  that 
any  child  which  she  might  have  by  any  other  husband  would 
have  been  entitled.     Of  course,  the  death  of  Bobert  Wickliffe 
did  not  secure  the  children  of  Charles  and  Lydia,  -or  procure 
tbe  contingency  by  which  the  estate  would  vest  in  them,  and 
the  event  was  postponed  until  the  death  of  Maxy,  which  did 
not  happen  till  after  the  death  of  both  Ewing  and  his  wife. 
The  inquiry  then  is,  was  the  legacy  to  the  children  of  Charles 
and  Lydia  Wickliffe,  which  did  not  depend  upon  a  condition. 
Tint  on  an  event  wholly  uncertain,  to  wit,  the  existence  of  the 
ofispiing  of  Mary  Wickliffe,  of  such  character  that  it  would 
pass  to  the  next  of  kin  to  Mrs.  Ewing  ?    If  it  would,  the  repre- 
sentative of  her  surviving  husband  would  take  it;  if  it  would 
not,  then  there  is  no  pretext  for  subjecting  it  to  the  debts  of 
£wing.    The  solution  of  this  question  involves  the  further  con- 
Btruction  of  the  will  of  Martin  Hardin. 

The  testator  could  not  mean  the  children  of  Charles  and 
Ijydia  Wickliffe,  which  would  be  aUve  at  his  death;  for  then 
the  life  estate  of  Bobert  and  Mary  Wickliffe  might  not  be  de- 
termined. He  must  have  intended  the  children  which  should 
exist  at  the  death  of  Mary  Wickliffe,  as  the  persons  who  should 
take.  Had  he  spoken  of  the  children  which  were  alive  at  the 
making  of  the  will,  or  those  alive  at  his  death,  then  Mrs.  Ewing 
would  have  been  identified  as  one  which  would  take  on  the 
happening  of  the  contingency,  as  if  she  had  been  named,  and 
it  might  have  been  contended  that  on  the  happening  of  the 
contingency  her  representative  would  take.  But  as  the  inten- 
tion was  to  designate  the  children  living  at  the  death  of  Maxy 
Wickliffe,  Mrs.  Ewing  did  not  live  until  that  event,  and  there- 
fore she  is  not  described  in  the  will,  and  the  legacy  to  her  was 
lapsed,  or  to  speak  with  more  propriety,  went  to  such  as  did 
exist  at  the  death  of  Mary,  exclusively,  and  no  representative 
which  she  might  have  could  answer  the  description  of  children 
then  living.  It  is,  says  Boper  on  Wills,  p.  12,  settled,  that 
any  person  who  can  entiUe  himself  under  the  description,  at 
'  the  time  of  distributing  the  fund,  viz:  as  well  those  children 
living  at  the  period  of  distribation,  though  not  bom  until  after 
th3  testator's  decease  as  those  born  before  and  living  at  the 
happening  of  the  event,  will  be  permitted  to  take.  It  may  be 
said  that  the  children  of  Mrs.  Ewing,  alive  at  the  death  of 
Mary  Wickliffe,  could  fill  the  description  of  children  of  Charles 
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and  Lydia  Wickliffe,  alihoiigh  they  were  grandchildien,  it  is 
grandchildren  are  frequently  included  within  the  term  childz^zi; 
but  this  is  where  there  are  no  children :  Cunn.  Law  Diet  tit.  Oliil- 
dren.    Besides,  this  would  not  help  the  complainant;  for  ilm< 
grandchildren  would  take  as  legatees,  and  not  as  representati" 
of  their  mother,  in  which  case  the  property  could  not  be  subjecrfeed 
to  the  debts  of  the  father.    There  is,howeTer,  error  in  so  n&uoli 
of  the  decree  of  the  couxt  below  as  subjects  these  slaves, 
have  not  thought  it  proper  to  inquire  into  the  tenure  of  ilk* 
slaves  under  the  will  of  Robert  Wickliffe,  by  which  both  l>ill 
and  answer  allege  they  passed,  because:  1.  We  do  not  perceive, 
under  the  proof,  what  power  Robert  Wickliffe  had  to  deviae 
these  slaves,  if  he  held  them  under  the  will  of  Hardin;  2.    It 
is  alleged  that  the  will  of  Robert  Wickliffe  made  the  same  dis- 
position as  that  of  Hardin,  and  therefore  can  have  no  effect; 
and,  lastly,  this  will  is  not  filed  in  the  cause,  and  we  do  not 
think  it  proper  to  disturb  the  possession  of  an  estate  by  foUovr* 
ing  the  terms  of  an  instrument  which  we  have  not  before  us. 

Having  disposed  of  the  slaves  which  came  through  Robert 
and  Mary  Wickliffe,  we  pass  on  to  the  family  of  Hannah,  the 
child  of  Frank  or  Fanny.  Here  it  has  been  strenuously  urged 
that,  as  by  the  will  of  Martin  Hardin,  this  slave,  mother  of  all 
the  rest,  was  devised  to  Charles  and  Lydia  Wickliffe  for  life, 
with  power  of  disposing  of  her  to  their  children  when  they 
pleased,  and  that  as  the  power  never  was  exercised  during  the 
life  of  Mrs.  Ewing,  and  that  the  evidence  shows  that  the  slave 
was  lent  and  not  given,  therefore,  she  and  her  family  could  not 
be  subject  to  Swing's  debts.  We  do  not  deem  it  necessary  to 
scan  the  evidence  vezy  minutely  to  determine  whether  this 
slave,  Hannah,  was  given  or  lent.  There  is  testimony  conduc- 
ing to  prove  both  sides  of  this  question.  A  letter  written  by 
Ewing,  in  1791,  to  Charles  Wickliffe,  acknowledges  it  to  be  a 
loan  only,  and  the  rest  of  the  testimony  on  that  side  arises  from 
the  declarations  of  Charles  and  Lydia  Wickliffe,  and  of  Ewing 
and  wife.  Waiving  the  doubt  whether  any  of  this  testimony  is 
competent,  we  shall  consider  it  as  a  loan  only,  and  see  whetiier 
the  effects  of  it  will  not  be  the  same  in  this  case  as  a  gift.  For 
if  she  remained  with  Charles  Ewing  five  years  ''without  de- 
mand made  and  pursued  by  due  process  of  law,"  then,  accord- 
ing to  the  letter  of  the  act  to  prevent  frauds  and  perjuries,  she 
and  her  family  are  subject  to  Swing's  debts.  We  do  not  attach 
any  importance  to  the  inquiry  whether  the  power  given  by  the 
will  of  Martin  Hardiu,  of  disposing  to  their  children,  was  or 
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not  dxerdsed  in  due  form,  by  Charles  and  Lydia  Wioldiffe^ 
during^  the  life  of  Mrs.  Ewing,  and  that  for  the  following  rea- 
sons: The  same  will  which  gave  them  a  life  estate,  also  gave 
them  a  right  or  power  to  grant  to  their  children;  consequently 
they  had  the  power  of  lending  to  them,  and  if  they  did  so,  and 
the  possession  under  that  loan  continued  undisturbed  for  five 
years,  the  slaves,  under  the  direction  of  the  s^t,  would  become 
subject  to  the  debts  of  Ewing.    Besides,  we  are  inclined  to  be- 
lieve that  the  slave  Frank,  the  mother  of  Hannah,  and  Hannah 
herself,  were  not  subject  to  the  bequest  of  the  will  of  Martin 
Hardin,  although  such  bequest  is  made.     For  it  is  proved  that 
on  the  marriage  of  Charles  and  Lydia  Wickliffe,  in  1767  (thir- 
teen jears  before  the  death  of  Martin  Hardin),  Frank  was  put 
into  their  possession,  and  remained  there  undisturbed  until  this 
time;  and  Charles  Wickliffe,  in  his  original  answer,  treats  these 
sLaTes  as  held  in  his  own  right,  and  the  point  that  they  were 
affected  by  the  will  of  Hardin,  is  an  after  thought,  which  came 
out  in  the  amended  answer,  as  a  position  supposed  to  be  more 
faTorable  to  his  title  as  opposed  to  the  creditors  of  Ewing.     Of 
course  the  question  of  a  loan  for  five  years,  without  writing 
recorded  as  the  act  directs,  is  the  remaining  inquiry.     Because 
the  possession  of  a  slave  so  long  gave  to  the  holder  a  delusive 
credit,  the  statute  intended  to  avert  the  evil.     The  proof  is 
clear  that  the  general  possession  of  the  slave,  Hannah,  as  well 
as  her  children,  as  they  came  into  existence,  was  with  Charles 
Ewing,  from  the  first  of  the  year  1787  untU  about  1806  or  1807, 
or,  at  all  events,  until  after  the  death  of  Mrs.  Ewing  in  1804. 
And  the  proof  is  equally  clear  that  they  were  by  many,  perhaps 
a  majority  of  those  who  knew  them,  supposed  to  be  the  prop- 
erty of  Ewing,  until  after  Mrs.  Swing's  death.    This  establishes 
conclusively  the  existence  of  the  very  evil  which  the  act  in- 
tended to  remedy,  and  casts  upon  the  opposite  side  the  neces- 
sity of  proving  clearly  that  the  possession  and  ownership  were 
regained  once  within  each  five  years,  to  ward  off  the  effect  of 
the  statute.     On  this  point,  the  proof  is  not  so  clear  of  diffi- 
colty.     It  is  shown  clearly  that  in  1791,  about  four  years  after 
Ewing  first  got  the  possession  of  Hannah,  an  execution  issued 
against  the  estate  of  Ewing,  who  was  then  absent  from  the' 
country,  and  to  avoid  its  effects  upon  Hannah,  she  was  taken 
home  to  the  house  of  Charles  Wickliffe,  and  others  sent  at  differ- 
ent times  in  her  place,  but  in  about  the  course  of  one  year 
afterwards,  when  Ewing  had  returned  and  settled  the  debt, 
Hannah  was  restored  to  him.     There  is  also  proof  that  on  one 


154  EwiNa  t;.  Hamdlet.  [Kentad^, 

other  occasion,  one  of  the  children  of  Hannah  was  taken  from 
the  possession  of  a  person  to  whom  Ewing  had  loaned  tlie  oae  of 
the  child  when  small.     There  is  likewise  proof  that  TTannfth 
was  seen  afterwards  at  the  house  of  Charles  Wickliffe,   bat 
whether  in  such  a  mannet  as  to  give  to  Charles  Wickliffe  the 
ezdasive  possession  and  ownership,  or  only  on  those  oocasioiis 
of  casual  intercourse  and  yisit  which  most  result  from  tlie  rela- 
tion existing  between  the  two  families,  is  not  shown.     To  re- 
lieve the  slaves  from  the  effect  of  the  statute,  fibumah  and  her 
family  ought  to  have  been  removed  in  such  an  open  and  pnblic 
manner  as  could  leave  no  doubt  in  whom  the  possession  existed. 
We,  therefore,  conceive  that  Hannah  and  her  family  are  liaUe 
to  the  debt  of  Handley,  and  that  the  court  below  did  not  err 
in  so  deciding  this  controversy. 

Several  objections  and  criticisms  have  been  made  to  the  decree, 
even  admitting  these  slaves  are  liable,  some  of  which  are  joBt. 
That  court  has  barely  decreed  that  they  shall  be  assets  in  the  hands 
of  the  administrator,  vnthout  placing  them  in  his  hands;  when 
it  is  doubtful  whether  he  could  recover  them,  for,  as  before  sng^ 
gested,  a  creditor  might  subject  them  to  his  demand,  when  the 
administrator  could  not  recover  them.  Here  was  no  decree  which 
could  be  enforced  against  the  slaves.  The  party  holding  the 
judgment,  held  it  in  the  same  situation  in  which  it  was,  and  if 
9cirefacia»  should  issue  thereon,  suggesting  assets,  it  is  very 
doubtful  whether  the  administrator  could  or  could  not  yet  plead 
the  want  of  assets  at  law.  The  decree  ought,  therefore,  to  have 
subjected  Hannah  and  her  children  at  once  to  sale,  in  satisfac- 
tion of  the  judgment  at  law,  in  the  hands  of  the  executors  of 
Charles  Wickliffe,  as  they,  on  his  death,  pending  this  suit,  have 
become  parties;  and  if  their  names  or  number  are  uncertain,  an 
account  ought  to  be  taken  to  remove  this  uncertainty,  and  the  - 
executors  be  decreed  to  surrender  them,  to  be  sold  under  the 
decretal  orders  of  the  court,  or  enough  of  them  to  discharge  the 
debt  and  all  costs.  We  would  further  suggest  that  the  admin- 
istrator of  Ewing  has  neither  admitted  nor  denied  whether  he  has 
received  personal  assets  since  the  judgment,  but  refers  to  his  ac- 
counts settled  with  the  county  court.  The  account  directed, 
therefore,  to  embrace  this  matter,  and  ascertain  what  has  come 
to  his  hands,  if  anything,  that  it  may  be  appropriated  first  in 
satisfaction  of  the  judgment. 

One  or  two  more  questions  made  and  debated  in  argument, 
deserve  our  consideration.  Pending  this  suit,  in  1814,  Handley 
entered  into  an  article  of  agreement  with  Jeroboam  Beauohamp, 
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in  iMrliicli  he  aasigiied  and  transferred  to  Beauohamp  the  judg- 
ment -w^liich  he  had  on  Swing's  administrator,  now  in  contest; 
and  in  consideration  thereof,  Beauchamp  agreed  that  he  woald 
make   to  Handley,  within  a  reasonable  time,  a  good,  clear  and 
indefeasible  title  to  the  same  two  hundred  and  fifty  acres  de- 
Bcribecl  in  Swing's  bond.    But  if  Beauchamp  should  be  unable 
nltinaatelj  to  convey  the  land,  then  he  was  to  pay  Handley  what- 
ever snm  or  sums  of  money  he,  Beauchamp,  might  obtain  by 
Baid   judgment  against  Swing's  estate  by  this  suit  in  chancery, 
or  by  setting  off  the  judgment  against  any  demands  the  estate 
migbt  have  against  Beauchamp.     Beauchamp  had,  before  this 
snit  -WHB  tried,  succeeded  in  getting  off  upwards  of  three  hun- 
dred dollars  against  a  claim  which  the  estate  of  Ewing  held 
against  him.     After  the  date  of  this  contract,  Handley  died, 
pending  this  suit,  and  it  was  revived  before  trial,  in  the  names 
of  his  two  executors.    After  this  suit  was  argued  and  before 
the  court  for  advisement,  the  administrator  and  heirs  of  Ewing 
filed  their  petition,  praying  the  court  to  set  aside  the  order  of 
bearing  and  dismiss  the  suit,  alleging  that  one  of  tixe  executors 
of  Handley  had  transferred  and  assigned  to  them  the  whole  judg- 
ment against  the  estate  of  their  intestate,  and  also  the  benefit 
of  the  contract  with  Jeroboam  Beauchamp,  and  they  exhibited 
a  written  transfer  to  that  effect.     To  oppose  this,  Beauchamp 
exhibited  his  petition  alleging  that  he  had  been  at  considerable 
costs  and  expense  in  pursuing  this  suit,  which  was  now  conduct- 
ed for  his  benefit,  and  also  in  endeavoring  to  obtain  the  legal 
title  for  Handley  to  the  said  two  hundred  and  fifty  acres  of  land, 
which  he  yet  had  the  prospect  of  obtaining;  and  also  alleging 
that  one  of  Handley's  executors  had  disagreed  to  the  transfer, 
and  showed  the  writing  of  that  executor,  requiring  the  suit  to  go 
on  for  Beauchamp's  benefit,  and  declaring  that  he  never  did 
agree  to  the  transfer  made  by  his  co-executor. 

The  court  below  refused  to  dismiss  the  suit,  and  went  on  to 
render  a  decree.  It  is  now  contended  that  one  executor  had 
a  right  to  transfer  the  demand,  and,  therefore,  the  court  ought 
to  have  dismissed  the  suit;  that  as  Beauchamp  had  not  yet  got 
the  title  to  convey  to  Handley's  representatives,  by  his  own 
showing,  the  money  belonged  to  the  estate  of  Handley,  and 
therefore  one  of  the  executors  had  a  right  to  transfer  it.  It  is 
true,  that  one  executor,  where  there  are  more  than  one,  has 
ample  powers  by  law  to  transfer  the  goods  of  his  testator,  or 
release  a  debt;  but  it  does  not  thence  follow  that  either  one  or 
both  executors  could  make  such  transfer  in  this  instance,  or 
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that  the  suit  ought  to  have  been  dismissed  on  the  prayer  of  the 
defendants  below,  if  they  had.    The  contract  with  Beaucbamp 
is  a  covenant  for  land,  or  money,  in  the  altematiye.    WlietlieT 
his  execators  have  a  right  to  transfer  it  or  not,  depends,  accord- 
ing to  the  decision  of  this  court,  in  the  case  of  Hatcher  v.  GaUo^ 
way,  2  Bibb,  180,  on  the  question,  whether  that  part  ^which 
stipulates  land  was  broken  by  Beauchamp  in  the  life-time  of 
Handley,  which  does  not  appear.    But  if  it  was,  Handlejr  xnary 
have  done  acts  to  waive  the  breach,  and  the  whole  right  of  re- 
covery thereon  is  to  be  ascertained  by  the  trial  of  a  proper 
issue,  at  law  or  in  equity,  as  in  other  contracts.     If  the  court 
below  had  decided  that  the  reasonable  time  given  to  Beauchamp 
had  elapsed,  and,  of  course,  that  Beauchamp  was  barely   to 
collect  the  money,  and  hand  it  over  to  Handley's  executors,  it 
would  have  been  forestalling  the  rights  of  the  parties  by  mo- 
tion, or  at  least  by  petition,  and  in  a  summary  way  concluding 
matters  which  ought  to  be  settled  on  proper  pleadings,  made 
up  in  the  usual  course.     It  would  have  been  deciding  at  once, 
without    trial,   that    Beauchamp  had  forfeited   his  contract, 
or  that  his  contract  was  vitious,  and  he  had  no  right  to  the 
money.     The  court,  therefore,  did  right  in  overruling  this  ap- 
plication, leaving  rights  of  the  parties  not  prejudiced,  to  be 
asserted  in  the  usual  way. 

Finally,  the  question  presents  itself,  whether  the  court  ought 
to  have  given  the  heirs  of  Ewing  any  relief  on  their  cross-bill, 
or  whether,  as  both  they  and  the  administrator  insisted  upon 
Handley  being  compelled  to  restore  possession  before  he  re- 
ceived satisfaction  of  his  judgment,  their  prayer  ought  to  have 
been  granted.  In  cases  of  rescission  of  contract,  the  parties 
ought  to  be  placed  in  sUdu  quo,  as  nearly  as  can  conveniently  be 
done.  Here  is  not  a  rescission  asked  from  the  decree  of  the 
chancellor;  but  there  has  been  a  performance  on  the  part  of 
Handley,  and  a  recovery  at  law  for  a  breach.  In  such  cases, 
generally,  on  a  recovery,  there  ought  to  be  a  restoration  of  the 
thing  sold,  subject  to  the  lien  of  the  purchaser  for  his  purchase- 
money.  But  as  it  does  not  appear  that  Ewing  had  any  title  to 
the  thing  he  sold,  ought  this  case  to  form  an  exception  ?  It  is 
not  true  that  Ewing  in  this  case  performed  nothing.  Handley 
evidently  took  possession  under  him,  and  Ewing  had  stipulated 
to  keep  him  th^re,  and  he  has  not  been  disturbed.  Possession 
of  land  may  itself  become  a  title,  and  often  cannot  be  divested; 
and  although  it  is  deuominated  the  least  estate,  it  is  one  of 
great  importance,  and,  of  course,  ought  to  be  restored.     Such 
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has  been  the  requisition  of  this  court  in  the  case  of  Lyon  t. 
HunMe,  3  I^Iarsh.  468,  in  vhich  case  the  vendor  had  no  title  of 
record.     It  is   true,  that,  as  Handle j  took  possession  under 
£wiii^,  lie  might  be  subjected  to  an  eriction  in  an  action  at  law, 
as  was  decided  by  this  court  in  the  case  of  Connelly's  Heirs  ▼. 
Chiles,  2  Marsh.  242;  but  still,  although  the  heirs  of  Ewing 
may  liave  remedy  at  law,  it  does  not  follow  that  thej  cannot 
insist  upon  the  same  matter  in  equity,  especially  as  the  chan- 
cellor is  asked  for  relief  by  the  other  side,  and  can  finish  the 
whole  matter.     Alexander  Handley  has  the  possession.    He 
is  made  a  party  by  one  of  the  amended  answers,  and  relief 
prayed  against  him  as  to  the  possession.    Besides,  he  is  one  of 
the  executors  of  his  father,  and  has  become  a  party  by  a  bill  of 
revivor;  he  is,  therefore,  properly  before  the  court,  and  we  con- 
ceive it  reasonable  that  he  ought  to  be  compelled  to  restore  the 
possession,  on  the  payment  of  the  purchase-money.    But  before 
this  is  done,  an  account  ought  to  be  taken  of  improvements  and 
rents  and  profits.    Improvements,  lasting  and  valuable,  made 
before  the  judgment  at  law,  ought  to  be  assessed  at  their  pres- 
ent value,  as  they  may  be  deteriorated  by  use  and  lapse  of  time; 
rents  ought  to  be  calculated  on  the  land  as  it  was  when  sold, 
and  not  including  rents  on  the  labor  and  ameliorations  of 
Handley,  and  also  all  waste  committed  during  occupancy,  and 
the  balance  decreed  to  the  party  in  whose  favor  it  may  fall;  and 
a  decree  ought  to  be  rendered  that  Handley  restore  the  posses- 
sion, subject  to  his  lien  for  the  purchase-money,  or  any  bal- 
ance of  improvements  which  may  be  in  his  favor;   and  on  the 
amount  of  the  judgment  at  law,  costs  and  improvements  being 
paid,  the  court  may,  by  decretal  order,  restore  the  {)oesession 
to  Swing's  heirs. 

The  decree  must,  therefore,  be  reversed,  with  costs,  and  the 
cause  be  remanded  that  a  decree  may  be  there  entered  in  con- 
fonnity  with  this  opinion. 

Ux>on  a  rehearing,  granted  on  the  petition  of  Charles  A.  Wick- 
lifie,  this  opinion  was  af&rmed. 

RxoovxBT  or  Absxts  Fraxtdulbntlt  Tbanbvxrbxd. — ^It  Beema  now  to  b« 
fettled  that  as  the  administrator  or  executor  represents  the  creditors  of  the 
estate  as  well  as  the  intestate  or  testator,  it  is  not  only  his  rig^t  but  his  dnty 
to  collect  all  the  assets  applicable  to  the  payment  of  the  debts,  including 
those  which  have  been  fraudulently  transferred  by  the  intestate  or  testator, 
in  his  life-time,  and  that  his  powers  are  as  ample  in  this  respect  as  those  ol 
the  defrauded  creditors:  Williams  on  Executors,  1679,  note  x;  Welsh  ▼. 
WeUk,  105  Mass.  229;  Martin  ▼.  Jioot,  17  Id.  222;  Otbens  ▼.  Peeler,  6  Pick. 
IM;  McKnis^  v.  Mwgam^  2  Barb.  171;  Morrisy.  MwrrU.  6  Mich.  171;  Jud^ 
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mm  T.  CanmoU^^  4  Ia.  An.  109;  SrMm  ▼.  iPMey,  18  Ma  376;  ffoliamd  t. 
Cfmft,  20  Piok.  821;  Chomr.  Sed^mg,  ISGmj,  418;  Tmrne^r.  Potfr,  14  Id. 
600;  McLane  ▼.  Johnton,  48  Vt.  48;  BinuUmf^  t.  BotuUmffk,  68  P«.  St.  495; 
CroM  ▼.  Brinon^  61  N.  H.  486.     Aiid  if  the  penonal  repreMntative  mo^iectM 
to  reooTer  property  80  fnuidiileatly  tnntfeiTed,  it  ha*  been  held  thmt  he  is 
penoDally  liable  to  the  erediton:  Damae^  ▼.  Smith,  4  Tex.  411;  Let  ▼.  CThase^ 
68  Me.  486;  Crow  T.  ^rotrn*  61  N.  H.  48a    And  it  hM  been  held.  thAt  he  ie 
bound  to  include  in  hit  inrentoiy  property  thus  fraodalently  trMBsferred: 
Williams  on  Bxecntors,  1679,  note  x,  citing  Mm/or  t.  Mead,  3  Ckum.  289; 
Anderatm  y.  Pucker,  7  Pick.  250;  BooCA  ▼.  Patrick,  8  Conn.  106;  ^JKfrMW  ▼. 
DooUUU,  11  Id.  283;  B<mme  ▼.  iSkeoeaatm,  68  Me.  604.    Bat  otherwiae  if  the 
penonal  repreaentative  haa  no  knowledge  of  the  frandnlenttraoafer:  Booik  ▼. 
Patrick,  8Conn.  106;  tee  PatUr  t.  TUetmb,  10 Me.  63;  Crmgan  ▼.  Nickoimm, 
1  Hon.  &  M.  428.     But  it  haa  been  held  where  an  intestate  pnrchaaed  aad 
paid  for  land,  and,  in  frand  of  creditors,  procured  the  title  to  be  Tested  in 
his  infant  son,  that  one  holding  in  the  doable  character  of  administrator  and 
creditor  could  not  maintain  a  bill  to  bring  the  land  into  administration  for  the 
payment  of  debts,  the  title  of  the  son  being  perfect  as  against  the  intestete 
and  his  reprsaentatiTes;  and  that,  although  there  waa  a  trust  in  favor  of  cxed-* 
itors,  it  could  only  be  reached  by  a  bill  filed  by  a  creditor  specially  framed  tc 
enforce  the  trust:  Blake  ▼.  Blake,  63  Miss.  182.     And  it  is  held  in  the  aame 
state  that  an  administrator  cannot  mainttin  a  biU  to  set  aside  a  frandulant 
conreyance  made  by  hia  intestate,  for  the  reason  that  the  statute  makes  such 
conveyances  good  against  the  grantors  and  their  heirs  and  administrators: 
Partee  ▼.  Maihewe,  53  Miss.  14a 


RkTi14HW  bt  Okb  Ezboutob. — "Go-executors,  however  numerooa,  are 
garded  in  law  as  an  individual  person,  and  by  oonaequenoe,  the  acta  of  any 
one  of  them,  in  respect  of  the  administration  of  the  effects,  are  deemed  to  be 
the  acts  of  all;  for  they  have  all  a  joint  and  entire  authority  over  the  whole 
property.  Hence  a  release  of  a  debt  by  one  of  several  executors  is  valid, 
and  shall  bind  the  rest:*'  Williams  on  Executors,  946;  and  see  the  follow- 
ing authorities  cited  in  the  author's  notes,  and  also  in  those  of  Mr.  Perkins, 
to  this  passage:  Touchst.  484;  3  Baa  Ab.  30;  tit  Executors  C.  1  and  B.  1; 
Went.  0£  Ex.  206,  213,  14  ed.;  Ex  parU  Biffiy,  19  Yes.  462;  Lamk  v. 
Kmder,  4  Harr.  (Del)  457;  Jaekmm  v.  Shaffer,  11  Johns.  613;  Kerr  v. 
Waters,  19  Qa.  136;  WheeUr  v.  Wheeler,  9  Cow.  34;  Bdmonda  v.  Cfrensham, 
14  Pet  166;  Steumrt  v.  Conner,  9  Ala.  803;  Owen  v.  Otoen,  1  Atk.  495;  Peo- 
ple V.  Keueer,  28  N.  Y.  226;  1  BolL  Ab.  924;  Executors,  O;  Com.  Dig.  Adm. 
B.  12;  Pqf  V.  Kbmesf,  1  Bradf.  Surr.  1;  WUkermm  v.  WooUen,  28  Qa.  668; 
Oilnum  V.  Healy,  56  Me.  120;  Shaw  v.  Berry,  35  Id.  279;  Bodi^  v.  Mc- 
Krnney,  9  8.  ft  M.  (Min.)  339;  Gage  v.  Johneon,  1  MoCord,  492;  Bryan  v 
Thompeon,  7  J.  J.  Marsh.  587;  Shreoe  v.  Joyce,  36  N.  J.  L.  (7  Vr.)  48;  BogeH 
V.  Haiell,  4  HilL  492;  9  Paige,  62:  Stuyveeant  v.  ffall,  2  Barb.  Ch.  161; 
Jaekeony.  Robmmm,  4  Wend.  436;  Murray  v.  Blaid\ford,  1  Id.  683;  Dimglam 
V.  Satterlee,  11  Johns.  16;  Halt  v.  Carter,  8  Ga.  388;  Cheu^e  eetaie,  2  Ptos. 
SeL  Cas.  153;  Wood  v.  Brown,  34  N.  T.  337;  Dyer,  23  b  «i  marg.;  Jaeomk 
V.  Hardwood,  2  Yes.  Sen.  267;  DevUng  v.  Little,  26  Pa.  St  502;  Hoke  v. 
Fleming,  10  Ired.  26;  Weir  v.  Mother,  19  Wis.  311;  Son  v.  Miner,  37  Baib. 
466;  Smith  v.  Whiting,  9  Mass.  334;  George  v.  Baker,  3  Allen,  326;  Heriiert 
V.  Pigott,  1  Cr.  ft  M.  384;  4  Tyrhw.  286:  See,  also,  Herald  v.  Harper,  8 
Blackl  170;  2>ean  v.  Dujield,  8  Tex.  235;  BeaUie  v.  Abererombie,  18  Ala.  9; 
Riek  V.  Gilson,  1  Pa.  St.  58.  But  one  of  several  executors  acting  alone  can- 
not bind  the  estate  by  making  or  indorsing  notes,  even  though  in  renewal  ot 
notes  of  the  testator:  Bailey  v.  Sjpqford,  21  N.  Y.  Sup.  Ct.  86. 
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BCat  V.  Frame. 

[4  LoteUh  881.] 

ov  PowsR  BT  AnoBirsT.— A  n$ktA  poww  oaimot  be  delegfttod* 
Imt  whard  a  deviw  is  to  «z0oiiton  in  tnut  to  mU  and  oooTey,  it  Manui 
tlist  thflj  may  act  by  attorney.  « 

Davxiim  zxr  Tbust  to  Whb — ^A  hneband  cannot  eell  lends  deriaed  to  hie  wife 
in  tmai  ao  aa  to  veat  the  l^gal  title  in  her. 

Taocb  Szaxkd  or  ▲  Pbitatb  Statotb  are  atrong  eridanoe  againat  thoaa 
irbo  pvoonred  ita  paaaage. 

Affbai.  fiom  the  circuit  court.    The  opinion  states  the  case. 

Mardin,  Bibb,  Sharp  and  Htuion,  for  ICaj. 

Hagffin  and  Crittenden,  for  Frasee. 

By  Court,  linxs,  J.   John  Tabb  was  possessed  of  two  Tir- 
ginia  land-office  treasury  warrants  amounting  to  the  quantity 
of  forty-two  thousand  &ve  hundred  and  thirty-two  acres,  which 
were  entered  in  his  name  in  five  separate  entries  on  the  twenty- 
fourth  of  December,  1782,  and  were  afterwards  granted,  by 
patents  from  the  commonwealth  of  Virginia,  jointly  to  said 
John  Tabb  and  John  May,  except  one  which  was  granted  to 
Tabb  alone;  so  that  each  became  Tested  with  one  undivided 
half  of  the  legal  estate.    On  the  fifteenth  of  August,  1785,  be- 
fore the  emanation  of  the  patents,  John  May  made  out  a  state- 
ment of  them,  with  other  warrants,  showing  the  interest  therein 
of  Tabb  and  the  other  owners,  in  the  following  words:  ''  John 
Tabb,  two  warrants.  No.  9,798  and  9,794,  the  said  TabVs  pro- 
portion being  three  sixth  parts;  the  said  William  Kennedy  and 
William  May,  one  sixth  part  each;  the  remaining  sixth  part 
is  the  said  John  and  George  May's  joint  property.   All  expenses 
to  be  paid  by  said  Tabb." 

He  added  to  the  close  of  this  list  a  declaration  that  the  fore- 
going was  a  statement  of  the  locations  made  in  partnership  be- 
tween the  before-mentioned  parties,  and  thereto  signed  his  name 
as  the  agent  of  all  the  persons  concerned.  On  the  same  day, 
William  May  indorsed  on  the  back  of  this  statement  that  it  was 
correct,  and  transferred  his  interest  therein  to  Matthew  Walton, 
who  was  to  stand  in  his  place;  and  John  May,  by  another  in- 
dorsement, agreed  to  conyey  to  Walton  the  interest  of  the  said 
WiUiam  May.  Walton,  on  the  tenth  day  of  September,  1795, 
made  an  indorsement  on  the  same  paper,  assigning  the  same 
interest  to  Lewis  Craig.  On  the  twenty-seventh  of  March, 
1795,  George  May,  by  a  proper  writing,  sold  and  assigned  all  his 
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interest  in  eaid  lands  to  Philemon  Thomas.    On  ihe  fifth  day 
of  June,  1787,  John  May  and  William  Kennedy  made  an  ex- 
change of  part  of  the  interest  in  two  of  the  tracts;  John  l£aj 
gave  part  of  the  entry  of  eighteen  thousand  acres,  now  the  sub- 
ject of  this  controversy,  and  Kennedy  gave  up  therefor  part  of 
his  interest  in  another  entry  of  four  thousand  five  hundred  and 
thirty-two  acres  (all  in  the  name  of  Tabb),  and  entered  into 
writings  as  follows:   '*  Whereas  William  Kennedy  and  John 
May  are  interested  in  several  tracts  of  land,  surveyed  in  the 
name  of  John  Tabb,  lying  on  the  Ohio,  below  the  mouth  of 
Big  Bone  creek,  being  part  of  a  location  for  about  four  thou- 
sand five  hundred  acres,  and  also  in  another  survey  of  eighteen 
thousand  acres,  made  in  the  said  Tabb's  name,  near  the  Ohio, 
on  the  waters  of  Lee's  creek.    It  is  therefore  agreed  upon 
that  the  said  Kennedy  shall  give  up  to  the  said  May,  all  his  in- 
terest in  the  land  lying  on  the  Ohio,  below  the  Big  Bone  creek. 
In  consideration  whereof  the  said  May  agrees  to  give  up  to  the 
said  Kennedy  out  of  the  aforesaid  survey  of  eighteen  thousand 
acres,  six  acres  for  eveiy  five  that  the  said  May  shall  obtain  in 
right  of  the  said  Kennedy,  out  of  the  first-mentioned  lands; 
which  lands  so  to  be  given  the  said  Kennedy,  by  the  said  May, 
shall  be  equal  in  value  to  the  generality  of  the  said  May's  share 
of  the  said  eighteen  thousand  acres." 

On  the  sixth  day  of  Septezr.ber,  1792,  said  Kennedy  sold  to 
said  Lewis  Craig  all  his  interest  in  the  said  eighteen-thousand- 
acre  tract,  including  not  only  his  original  proportion  of  one 
sixth,  but  also  the  additional  share  which  he  was  to  have  therein 
by  virtue  of  the  aforesaid  exchange  with  John  May;  and  writ- 
ings were  executed  accordingly.  This  additional  quanti^ 
gotten  by  the  exchange  vdth  John  May,  when  calculated  at  the 
rate  of  six  acres  for  each  five  of  Kennedy's  interest  in  the  Big 
Bone  entry,  amounted  to  three  hundred  and  forty  acres.  On 
the  twenty-eighth  of  March,  17d4,  Philemon  Thomas  obtained 
from  John  Tabb,  a  conveyance  in  fee  of  all  his  interest  in  the 
said  tracts  of  land  patented  to  May  and  Tabb,  in  which  purchase 
Craig  was,  to  some  extent,  a  partner,  but  his  name  is  not  known 
in  the  conveyance,  nor  is  it  material  in  this  controversy  to  what 
extent.  According  to  the  foregoing  transfers,  Craig  and  Thomas 
seem  to  have  been  entitled  to  most  of  the  whole  eighteen- 
thousand-acres,  to  wit,  one  half  from  John  Tabb,  one  sixth  from 
William  May,  through  Matthew  Walton,  one  half  sixth  from 
George  May,  one  sixth  from  William  Kennedy,  and  eight  hun- 
dred and  forty  acres  of  the  remaining  half  sixth  of  John  May; 


I>ec.  1823.]  May  v.  Fbazee.  161 

8o  that  the  interest  still  remaining  in  John  May  appears  to  be 
only  six  hundred  and  sixty  acres,  supposing  the  tract  to  be  di- 
vided, by  equal  quantities.  John  May  was  killed  by  the  Indians 
in  1790,  and  his  will,  which  will  hereafter  be  more  particularly 
noticed,  was  afterwards  recorded  in  Chesterfield  county,  Yir- 
ginia,  where  he  resided,  but  none  of  the  executors  named  in 
the  inrill  qualified  as  such,  or  took  upon  them  the  execution  of 
the  will,  until  the  year  1797,  in  the  month  of  July,  when  his 
widow,  who  had  preyiously  married  Thomas  Lewis,  qualified  as 
executrix. 

On  the  twenly-eighth  of  Jime,  1792,  the  legislature  of  this 
state,  on  the  petition  and  at  the  instance  of  said  Philemon 
Tkomas  and  Lewis  Craig,  passed  an  act  of  assembly  to  the  fol- 
lowing efiTect :  "  Whereas,  John  Tabb  and  John  May  were  seised 
and  possessed  of  the  legal  title  in  and  to  forty  thousand  five 
hundred  and  sixty-seven  acres  of  land,  and  the  said  John  Tabb 
to  twelve  hundred  and  seventy-nine  acres,  situate  in  the  coun- 
ties of  Mason,  Bourbon,  and  Woodford,  by  virtue  of  entries 
made  with  the  surveyor  of  Fayette,  in  the  name  of  said  Tabb, 
bearing  date  the  twenty-fourth  day  of  December,  in  the  year  of 
our  Lord  1782;  and,  whereas,  by  various  agreements  and  as- 
signments, the  equitable  right  to  said  lands,  amounting  in  the 
whole  to  forty-one  thousand  eight  hundred  and  forty-six  acres, 
has  become  vested  in  John  May,  Lewis  Craig,  and  Philemon 
Thomas,  in  the  following  proportions,  that  is  to  say,  to  the 
said  John  May  ten  thousand  four  hundred  and  sixty-one  and 
a  half  acres;  and  to  the  said  Lewis  Craig  and  Philemon  Thomas 
the  residue,  which  is  thirty-one  thousand  three  hundred  and 
eighty-four  acres;  and  whereas  the  said  John  May  hath  de- 
parted this  life,  leaving  a  last  will  and  testament,  duly  executed, 
proved,  and  recorded  in  the  county  court  of  Chesterfield,  by 
which  he  directed  that  the  executors  therein  named  should 
take  all  necessary  steps  to  complete  all  his  land  claims,  and 
the  said  executors  having  neglected  or  refused  to  take  upon 
themselves  the  execution  of  the  said  will,  the  right  of  the  said 
John  May,  in  and  to  the  above-mentioned  proportion  of  the 
said  land  had  descended  to  Mary  May  and  John  May,  his  only 
children  and  heirs  at  law,  who,  being  infants  under  the  age  of 
twenty-one  years,  cannot  enter  into  an  agreement  with  the  said 
Lewis  Craig  and  Philemon  Thomas,  concerning  a  division  of 
the  said  land,  agreeably  to  their  respective  interests  therein;  and, 
whereas,  the  said  Lewis  Craig  and  Philemon  Thomas,  being 
desirous  of  settling  their  proportion  of  the  said  land,  have 
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petitioned  the  general  asaemblj  that  an  act  may  pass  diz^ectiii^ 
the  manner  in  which  such  a  division  shall  be  made  of  said  land. 

*'  Be  it  enacted  by  the  general  assembly,  that  Alexander  I>. 
Orr,  Arthur  Fox,  and  Miles  W.  Conway,  gentlemen,  or  any  two 
of  them,  may  lay  off  and  divide  the  said  lands  between  the 
heirs  of  the  said  John  May  and  the  said  Lewis  Craig  and  Phil- 
emon Thomas,  according  to  their  several  interests  in  the  same, 
as  above  stated,  agreeably  to  quantity  and  quality;  and    that 
after  having  so  laid  off  the  same,  they  shall  return  a  fair  plat 
of  the  said  division  to  the  county  court  of  Mason,  there  to  he 
recorded;  which  division,  so  made  and  recorded,  shall  be   ef- 
fectual to  pass  to  the  said  Maxy  May  and  John  May,  and  to  the 
said  Lewis  Craig  and  Philemon  Thomas,  the  legal  title  in  and 
to  the  part  so  allotted  to  them  respectively,  in  as  full  and  ample 
a  manner  as  if  the  time  had  been  made  by  order  of  a  court  of 
chancery:  Provided,  that  the  said  John  May  and  Mary  Maj, 
may  at  any  time  within  two  years  after  they  may  respectirelj 
attain  the  age  of  twenty-one  years,  file  a  petition  in  the  county 
court  of  Mason,  stating  any  objections  they  may  have  to  the 
said  division  of  the  said  land,  whereupon  the  said  court  shaU 
inquire  into  the  merits  of  said  division;  and  if  it  shall  be 
found  to  have  been  made  in  conformity  to  the  directions  of 
this  act  they  shall  confirm  the  same;  but  if  it  shall  appear 
to  them  to  have  been  made  contraiy  thereto,  they  shall  set 
aside  the  same,  and  make  such  order  therein  as  shall  be  agree- 
able to  justice  and  equity:  Provided,  also;  that  nothing  in  this 
act  contained  shall  be  construed  to  extend  to  affect  the  right, 
title  or  claim  in  and  to  the  said  lands,  or  any  part  thereof,  of 
any  person  whatever,  except  the  said  Mary  May  and  John  May, 
and  of  the  said  Lewis  Craig  and  Philemon  Thomas/' 

On  the  twenty-sixth  of  September,  1794,  a  division  of  the 
said  eighteen-thousand-acre  tract,  and  no  other,  was  returned 
to  the  Mason  county  court,  and  there  recorded,  signed  by  two 
of  the  said  commissioners  named  in  said  act,  the  third  having 
acted  as  surveyor  in  the  execution  of  the  survey,  but  from  some 
unknown  cause  did  not  join  in  the  report.  In  this  division  the 
commissioners  first  platted  out  some  prior  interfering  claims, 
and  did  not  include  them  in  the  calculation  as  land  belonging 
to  the  parties,  and  divided  the  residue,  assigning  to  John  May's 
heirs,  as  their  proportion,  three  thousand  five  himdred  acres; 
that  is  three  thousand  in  one  body,  and  five  hundred  acres  in 
another,  and  left  ten  acres  around  a  lick,  then  supposed  to  be 
valuable,  undivided.  The  quantity  of  three  thousand  acres  so 
assigned  to  May's  heirs  is  now  the  subject  of  controven^. 
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After  Mrs.  Lewis,  the  ezeoatriXy  had  obtained  letters  testa- 
tnentaiy  in  Tirginia,  she  and  then  her  husband,  Thomas  Lewis, 
on  the  tweniy-seventh  of  May,  1798,  executed  a  letter  of  attorney 
to  Sichard  Stevens,  William  Yawter  and  John  Lewis,  of  Een- 
tTidcj,  authorizing  them  folly  to  do  all  things  necessary  to  be 
done  under  the  will  of  the  said  John  May  in  Eentuclsy,  either 
jointly  or  severally,  ''except  the  executing  of  titles  to  lands," 
'W'liich  should  be  done  by  the  whole  of  them,  or  the  said  Stevens; 
excepting  also,  "  if  it  should  be  thought  expedient  to  relinquish 
Any  lands/'  it  was  to  be  done  as  in  the  case  of  the  execution  of 
titles.     The  same  letter  of  attorney  recited  that  Thomas  Lewis 
had  a  letter  of  attorney  from  Joseph  Jones,  to  do  certain  acts 
for  Joseph  Jones,  touching  lands  in  this  country;  and  this 
letter  of  attorney  transferred  to  Yawter  and  Stevens  all  the 
powers  so  delegated  to  Lewis  himself,  and  authorized  them  to 
execute  them  for  Lewis  alone.     This  letter  of  attorney  from 
Lewis  and  wife  was  acknowledged  on  the  day  of  its  date,  be- 
fore two  justices  of  the  peace  of  Chesterfield  county,  Yirginia, 
whose  offices  were  certified  by  the  clerk  of  the-counfy,  under 
the  seal  of  the  court,  and  within  three  months  was  produced 
to  the  clerk  of  this  court,  and  recorded  by  him.    On  the  tweniy- 
ninth  of  January,  1803,  Yawter  sold  to  Lewis  Craig  all  the 
land  assigned  by  said  commissioners  under  the  act  of  assembly 
to  John  May's  heirs,  and  executed  a  conveyance  to  Craig  there- 
for, in  the  name  of  Thomas  Lewis  alone,  and  not  expressing 
his  executorial  character.    It  purports  to  convey  that  part  of 
John  TabVs  eighteen-thousand-acre  tract  on  Lee's  creek,  which 
had  been  "allotted  by  Miles  W.  Conway  and  Alexander  D.  Orr, 
in  pursuance  to  an  act  of  the  general  assembly,  to  John  May, 
Oeorge  May,  William  May  and  William  Kennedy,  and  agree- 
ably to  the  several  assignments  and  contracts  to  and  with  said 
Craig."    It  also  professed  to  include  the  interferences  with  the 
prior  claims,  which  the  commissioners  had  platted  out  in  said 
division,  and  purports  to  convey  about  eight  thousand  acres 
thereof.     The  deed  is  signed  "Thomas  Lewis,  by  William 
Yawter,  his  attorney  in  fact,"  and  has  no  allusion  to  the  title  or 
powers  of  Lewis  under  the  will  of  John  May,  except  that  in 
the  latter  clause  is  a  warranty  **  against  the  claim  or  claims  of 
all  those  claiming  through,  by  or  under  the  title  of  the  said 
Thomas  Lewis,  as  executor  of  the  estate  of  John  May,  de- 
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John  L.  May  and  Daniel  Eppes  and  wife,  the  only  children 
of  John  May,  deceased,  brought  an  action  of  ejectment  against 
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the  tenants  residing  on  the  three  thousand  acres  assigned  in  a 
body  to  the  heirs  of  John  May,  and  recovered  a  jadgment  at 
law.    To  injoin  this  judgment,  Lewis  Cndg,  Philemon  Thomas, 
and  the  several  tenants,  joined  in  this  bill,  setting  up  the  f  oz^e- 
going  facts  and  transfers,  admitting  that  the  legal  title  did   not 
pass  to  Craig  under  the  deed  by  Yawter  as  agent,  becaoee  it 
was  informally  and  mistakenly  written  in  the  name  of  Lie^vis, 
when  it  ought  to  have  been  in  the  name  of  Lewis  and  wife,  as 
executor  and  executrix  of  May,  which  they  say  arose  trouk  tho 
want  of  sufficient  skill  in  the  parties,  and  insisting  that  it  -vras 
in  substance  a  purchase  from  the  executors,  and  so  intended, 
and  that  it  ought  to  be  enforced  as  such,  as  Yawter  had  a  poorer 
to  sell,  although  Stevens  was  bound  to  join  in  the  makings  of 
titles,  that  Craig  had  sold  to  the  tenants  who  claimed  under 
him;  and  if  said  contract  with  Yawter  could  not  be  enforced, 
that  still,  as  the  interest  of  all  the  partners  was  vested  in  said 
Craig  and  Thomas,  by  the  aforesaid  assignment,  except  abont 
six  hundred  and  sixty  acres,  left  in  John  May,  that  a  new  divis- 
ion ought  to  be  decreed,  leaving  to  the  lessors  of  the  plaintiff 
at  law  only  that  quantity,  instead  of  the  quantity  claimed. 

The  answer  denies  knowledge  of  the  different  sales  and 
assignments  of  the  different  parties  set  up  in  the  bill;  relies  on 
the  act  of  assembly,  and  division  under  it,  as  fixing  their  inter- 
est; denies  any  knowledge  of  the  purchase  of  Craig  from  Yaw- 
ter, and  insists  that  the  letter  of  attorney  authorized  no  such 
sale;  that  the  consideration  given  to  Yawter  had  never  come  to 
them,  and  had  failed,  and  that  there  was  no  principle  of  equity 
on  which  said  transactions  between  Craig  and  Yawter  could  be 
enforced  against  them.  The  circuit  court  decided  that  the  sale 
of  Yawter  to  Craig  passed  no  equity  that  could  be  enforced  . 
against  the  heirs  of  J.  May,  and  that,  of  course,  Craig,  or  those 
claiming  under  him,  had  no  title  to  their  interest,  and  then 
proceeded,  disregarding  the  act  of  assembly,  to  settle  the  in- 
terest of  Craig  and  Thomas,  by  virtue  of  their  several  purchases 
anterior  to  the  purchase  of  Craig  from  Yawter,  and  fixed  the 
interest  of  J.  May's  heirs  to  one  twelfth  of  the  whole,  and 
directed  that  it  should  be  laid  off  to  them  out  of  the  unim- 
proved land,  if  practicable,  somewhere  in  the  whole  tract:  and 
that  to  obtain  this,  all  the  tenants  on  the  whole  eighteen  thou- 
sand acres,  who  had  purchased  under  Thomas  and  Craig,  should 
be  made  parties.  The  complainants  below  forthwith  amended 
their  bill  for  this  purpose;  but  afterwards  that  amendment  waa 
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*vritlidrawn  by  conseDt,  and  each  party  appealed  from  the  inter- 
locntoiy  decree. 

^Ehe  first  question  of  importance  presented  bj  the  appeal  of 
tlie  complainants  below  is  the  validity,  in  a  corurt  of  equity,  of 
tfie  contract  made  between  Cndg  and  Yawter,  for  the  interest 
of  the  heirs  of  John  May.    After  the  most  mature  deliberation 
on  this  pointy  we  think,  with  the  circuit  court,  that  this  con- 
tract ought  not  to  be  specifically  enforced  against  the  heirs  of 
John  May,  and  that  for  the  following  reasons:  The  considera- 
tion given  by  Craig  was  as  follows:  he  executed  his  notes  for 
five  hundred  pounds,  payable  to  Thomas  Lewis,  as  the  executor 
of  John  May.    Most  of  this  sum  was  paid  to  Yawter,  in  dis- 
chai^e  of  these  notes.    Lewis,  as  executor,  refused  to  receive 
these  notes,  and  disavowed  the  act  of  Yawter  in  selling,  and  no 
part  thereof  ever  went  to  the  benefit  of  John  May's  estate. 
Another  part  of  the  consideration  was,  John  May  had  given 
lond  to  Matthew  Patton,  binding  himself  that  his  interest 
"when  the  bond  was  to  be  performed,  in  the  eighteen-thousand- 
acre  tract,  should  be  at  least  three  thousand  acres,  and  that  he 
would  convey  to  Patton  one  thousand  acres,  choice  of  said 
three  thousand  acres.    This  bond  was  set  up  against  the  estate 
of  J.  May,  in  this  country;  and  Craig  conveyed  two  tracts  of 
land  to  the  heirs  or  representatives  of  Patton,  in  discharge  of 
this  bond,  which  they  agreed  to  accept  in  satisfaction  thereof, 
it  being  believed  by  Vawter,  as  he  deposes,  that  J.  May  did  not 
possess  sufficient  interest  in  the  eighteen  thousand  acres  to  dis- 
charge the  bond  to  Patton.     In  these  conveyances  to  the  heirs 
of  Patton,  Yawter  joined  with  Craig  as  surety  for  the  title. 
The  bond  of  Patton  was  assigned  to  Yawter  individually.    Yaw- 
ter deposes  that  he  held  the  bond  for  the  benefit  of  the  estate 
of  John  May,  intending  that  it  should  be  extinguished.    But 
on  Lewis,  the  executor,  in  right  of  his  wife,  disavowing  the 
sale,  Yawter  assigned  this  bond  to  Bobert  Johnson,  who  com- 
menced some  legal  proceedings  thereon  against  the  heirs  of 
May,  and  the  controverefy  was  referred,  by  order  of  the  court, 
on  consent  of  the  parties,  to  referees,  who  awarded  damages 
against  the  heirs  of  J.  May,  for  a  breach  thereof,  for  which 
judgment  was  rendered,  which  they  have  satisfied,  or  are  bound 
to  satisfy.    It  is  evident,  then,  that  if  this  contract  of  Yawter 
was  enforced   in  favor  of  Craig,  it  would  be  attended  with 
peculiar  hardship  on  the  heirs  of  John  May;  for  they  have  not 
received  one  cent  of  the  consideration,  nor  has  it  inured  to  the 
benefit  of  their  ancestor's  estate;  and  besides,  they  are  bound 
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to  diaoharge  a  claim  by  the  act  of  Yawter,  vbich  was  to  have 
been  diachazged  by  his  sale  of  their  land  to  Craig.  And  it  la  a 
rale  in  equity,  that  equity  will  not  enforce  a  contract  specific- 
ally,  which  by  subsequent  events  will  impose  great  loss  on  tl&a 
defendant,  but  will  leave  the  party  to  his  remedy  at  law. 

To  this,  however,  it  is  answered,  and  that  plausibly,  that 
Yawter  was  the  agent  of  the  estate  and  not  of  Craig;  and  tliat 
if  Yawter  misapplied  the  consideration  of  the  purchase,  it  -wma 
not  the  business  of  Craig  but  of  the  executors  who,  or  their 
agent,  are  responsible.    To  this,  however,  we  reply  that,  admit- 
ting, for  the  sake  of  argument,  without  giving  any  positive  opin- 
ion thereon,  that  Craig  was  not  bound  to  see  to  the  appropriation 
of  the  property  paid  by  him,  it  is  certain  that  Patton's  bond 
could  have  been  discharged  out  of  the  eighteen  thousand-acre 
tract.    The  commissioners  had,  long  before,  under  an  act  of  as- 
sembly, procured  on  the  joint  petition  of  Craig  and  Thomas^ 
when  they  themselves  had  the  fixing  of  Hay's  interest,  laid  o£F 
three  thousand  five  hundred  acres  to  May's  estate.    These  facta 
are  certainly  known  to  Craig  and  perhaps  to  Yawter.    If  they 
were  known  to  the  former  alone,  he  did  not  represent  the  true 
state  of  the  case  to  either  Yawter  or  Patton,  which  he  ought  to 
have  done,  so  that  the  bond  might  have  been  discharged  by  the 
land  it  called  for,  instead  of  other  lands  from  Craig,  in  order 
that  he  might  obtain  the  whole  eighteen  thousand  acres.    If 
these  facts  were  known  to  both  Yawter  and  Craig,  it  makes 
Craig's  case  no  better,  for  it  is  improper  for  them  to  combine  to 
purchase  up  the  land,  with  other  lands,  under  a  pretext  that  it 
could  not  be  discharged  with  the  lands  it  claimed  on  its  f  ace, 
contrary  to  the  truth  of  the  fact.    Another  circumstance  con- 
duces to  show  unfairness.    The  deed  from  Yawter  to  Craig  pur- 
ports to  convey  the  land  laid  off  by  the  commissioners  "  to  John 
May,  George  May,  William  May  and  William  Kennedy,"  when 
there  was  no  such  land  laid  off,  nor  had  the  commissioners  any 
power  to  lay  off  any  such  lands  to  Gkorge  or  William  May  or 
William  Kennedy;  but  only  for  the  heirs  of  John  May  and 
Thomas  and  Craig.    Now  tiiis  statement  must  have  been  pro- 
cured by  Craig,  who  knew  better,  to  the  deception  of  Yawter; 
or  both,  knowing  otherwise,  so  stated  it  to  blind  the  executors 
and  heirs.    Add  to  this  that  Yawter  deposes  that  Craig  knew 
the  extent  of  his  power  of  attorney,  and  that  he  was  not  author- 
ized to  convey,  and  was  possessed  of  every  circumstance  relative 
to  the  defects  thereof,  and  took  the   conveyance  at  a  risk. 
These  circumstances  preclude  Craig  from  standing  in  the  atti- 
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tu^le  of  innooenoe  and  ignoranoe,  and  make  him,  measurably, 

jxurticepa  crimims  in  the  mal-appiopriaiion  of  the  money,  or  at 

l^aat  to  show  that  he  entered  into  a  contract,  defective  and  not 

aiA'vantageoos  to  the  heirs,  with  his  eyes  open,  and  not  contain- 

ixkg  on  its  face  the  tmth  of  the  case.     They  are  circamstanoes 

'vrliich  render  his  case  unfavorable;  and  if  they  are  so  for  him, 

tliey  must  be  equally  so  for  the  other  complainants  in  the  bill, 

fta  they  have  not  shown  how  they  hold  under  him,  whether  as 

inziocent  purchasers,  or  as  tenants,  or  that  they  have  any  length 

of  time  in  their  favor. 

Other  objections  lie  against  enforcing  this  contract.    It  has 
Y>een  decided  by  this  court,  in  the  case  of  JUay'8  Heirs  v.  Slaughr 
ier,  3  Marsh.  504,  that  Mrs.  Lewis  took  the  legal  estate  under 
the  will,  when  she  admimstered,  and  that  previous  thereto  the 
heirs  held  it  subject  to  the  contingency  of  her  administration. 
It  has  been  contended  in  argument  that  she  only  had  a  power 
to  sell,  and  that  such  power  could  not  be  delegated  to  an  at- 
torney, according  to  the  maxim,  ddegcUus  non  potest  delegare. 
This,  as  a  general  principle,  is  admitted,  and  well  established 
in  Berger  v.  Du^,  4  Johns.  Ch.  368,  and  authorities  there  cited. 
Here,  however,  the  will  of  John  May  devised  as  follows:  "  I  give 
and  bequeath  my  land  to  my  executors,  hereinafter  named,  and 
to  the  survivors  or  survivor  of  such  of  them  as  may  act  and 
their  heirs  for  the  purpose  of  selling  as  much  thereof  as  will 
pay  all  my  debts  of  every  kind."    He  also  proceeds  to  give 
ample  i>owers,  not  only  to  sell  and  convey,  but  to  adjust  and 
comxm>mise  and  convey,  in  discharge  of  some  specific  legacies, 
and  then  directs  the  residue  of  his  estate  to  go  to  his  widow  and 
the  two  defendants  in  the  court  below  who  were  his  children, 
in  equal  proportions.    These  provisions  of  the  will  give  more 
than  a  power,  and  vest  an  interest  on  the  legal  estate,  so  that 
the  objection  that  a  power  cannot  be  delegated  to  an  agent, 
does  not  apply.    StUl,  however,  an  objection  equally  formi* 
dable  remains.    The  title  went  to  Mrs.  Lewis  on  her  administra- 
tion, and  although  she  might  not  be  able  to  execute  the  trust 
and  part  with  the  estate  without  her  husband  joining  in  the  act, 
as  he  was  to  be  responsible  for  mal-administration;  yet  we  con- 
ceive that  he  could  not  sell  and  convey  without  she  was  joined 
in  the  deed.    It  is  true  a  husband,  who  is  executor  in  right  of 
his  wife,  may  sell  the  chattels  of  the  estate  which  pass  by  de- 
livery, and  release  debts,  without  the  consent  of  his  wife,  but 
it  is  not  so  clear  that  he  could  sell  real  estate  under  a  bare 
power  given  in  a  will.    But  without  expressing  any  opinion  on 
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this  pointy  we  have  no  hesitation  in  saying  that  lie  could  not  sell 
the  lands,  the  title  of  which  was  in  her. 

In  this  case,  the  title  was  vested  in  trust  for  parficalar  pur- 
poses; but  we  are  aware  of  no  rule  of  law  whicii  Mrould  znaJce  it 
an  exception  to  the  general  rule,  that  the  husband  cannot  sell 
and  pass  the  lands  of  the  wife,  unless  she  is  joined.     In  this 
case  she  had  signed  and  sealed  the  power  to  Yawter  as  well  as 
her  husband;  but  we  are  aware  of  no  law  in  existence,  at  the 
date  of  this  power,  which  enabled  &feme«)vert  to  sell  and  con- 
Tey  lands  by  letter  of  attorney,  even  if  the  estate  was  her  own, 
and  not  held  in  trust;  and  we  see  no  reason  why  this  case  of  a 
trust  should  be  an  exception,  unless  there  was    a    collstei^ai 
power.     It  results  then  that  the  letter  of  attorney  conferred  no 
power  on  the  agents  to  sell  lands  without  her,  and  that  she  ia, 
of  course,  no  party  to  this  contract  between  Yawter  and  Craig, 
and  as  she  is  not,  Craig  could  not  acquire  either  a  legal  or  an 
equitable  estate.     And  this  will  be  the  result,  even  if  it  be  ad- 
mitted that  Yawter  executed  the  power  inarti£ciaUy,  by  mistalr- 
ing  the  proper  mode  of  which  there  is  no  proof.     And  indeed 
this  is  a  circumstance  which  rather  casts  a  shade  of  Buspicion 
on  the  transaction.     It  is  somewhat  probable  that  the  title  was 
so  executed  designedly,  and  that  both  entered  into  it  for  the 
purpose  of  giving  Craig  the  semblance  of  a  legal  title,  to  enable 
him  to  have  the  color  of  right  to  convey  to  the  purchasers  from 
him,  who  were  pressing  him  for  conveyances. 

As  then  the  contract  between  Craig  and  Yawter  cannot  be 
enforced  specifically,  the  parties  go  back  to  their  original  in- 
terest which  they  held  before  that  sale  took  place;  and  the 
inquiry  remains  what  that  interest  is  which  then  belonged  to 
the  representatives  of  John  May  ?  Was  it  the  fraction  of  a 
twelfth,  as  seems  to  appear  from  the  writings  produced  by  the 
complainants  below,  or  is  it  the  fourth,  as  fixed  by  the  act  of 
assembly?  This  question  must  turn  upon  the  weight  which  this 
act  of  assembly  is  to  have  in  the  cause,  coupled  with  other  cir- 
cumstances; for  it  is  clear  that  by  the  writings  held  by  Craig 
and  Thomas,  the  interest  of  the  representatives  of  May  is  far 
less  than  the  statute  assigns  them.  We  need  not  here  inqoire 
into  and  determine  whether  the  division  directed  by  this  act 
was  such  a  power  as  could  be  exercised  directly  by  the  legisla- 
ture, and  whether  it  vested  the  legal  estate  in  the  parties, 
according  to  its  directions.  If  it  was  the  act  of  the  legislature 
of  a  country  which  could  exercise  all  powers,  legislative,  judi- 
cial and  executive,  there  could  be  no  doubt  that  such  an  act 
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zni^ht  conclude  the  rights  of  the  parties;  but  in  this  country, 
Tvhere  tlie  powers  of  gOTernment  are  divided,  and  confided  by 
the  constitution,  each  to  a  separate  body  of  magistracy,  and 
none  of  these  bodies  can  exercise  the  powers  properly  belong- 
ing to    another,  the  question  whether  the  legislature  could 
make   such  division,  depends  upon  the  inquiry  whether  the 
power  of  making  partition  in  such  a  case  as  this,  is  exclusively 
judicial  ?  But  without  going  into  the  inquiry  now  how  far  the 
legislative  act  is  a  record  that  ought  to  estop  the  parties,  and 
inclining  to  the  opinion  that  it  could  not  estop  the  heirs  of 
May  who  were  not  consulted  on  its  passage,  and  consequently 
\ih&t  it  ought  not  to  conclude  the  other  parties,  as  such  estoppels 
most  be  mutual,  we  have  no  hesitation  in  viewing  the  act  as 
stxong  evidence  of  a  satisfactory  nature  that  the  facts  recited 
therein  are  true,  even  if  it  be  conceded  that  the  subject-matter 
was  not  proper  for  legislation.    Let  it  be  recollected  that  the 
different  proportions  of  the  partners,  as  shown  by  the  writings, 
ore  as  they  existed  some  four  or  five  years  before  the  death  of 
May,  and  in  the  aforenamed  bond,  which  he  gave  to  Matthew 
Patton,  he  expressed  an  intention  and  covenanted  to  have  a 
greater  interest  when  the  bond  fell  due,  which  gave  him  a  mo- 
tive  to  acquire  more  than  the  one  twelfth.     At  the  passage  of 
the  act  Craig  and  Thomas  could  not  have  any  motive  to  repre- 
oent  their  interest  less  than  it  really  was.     They  told  their  own 
story,  without  any  to  confront  them.    They  do  not  appear  to 
be  in  any  manner  ignorant  of  their  own  rights  or  those  of  the 
heirs  of  May.     It  is  also  evident  from  the  recitals  of  the  act  as 
well  as  one  of  the  patents  which  issued  wholly  to  Tabb,  whose 
interest  was  not  conveyed  to  Thomas  for  nearly  two  years  after- 
wards that  the  interest  of  Tabb  himself  had  been  altered  from 
the  manner  in  which  it  stood  in  1785,  when  May  gave  the  writ- 
ing determining  the  respective  interests  of  the  parties.     The 
act,  it  is  true,  recites  a  quantity  different  from  that  of  the  war- 
rants; but  still  the  act  is  correct,  as  the  quantity  there  recited 
agrees  precisely  with  the  quantity  which  was  siurveyed  and  pat- 
ented«     Under  such  circumstances  the  admissions  of  Thomas 
and  Craig  before  the  legislature  ought  to  be  taken  against  them, 
even  if  the  legislature  had  no  power  to  pass  the  act.     Such  an 
admission  in  a  court  of  record,  which  had  no  jurisdiction  of  the 
case,  ought  to  weigh  strongly  against  them. 

It  is  true,  it  is  decided  by  this  court  in  the  case  of  Elmendorff 
etc,  V.  Carmichael,  3  Lit.  472,  anlej  86,  that  the  recital  in  a  private 
act  of  assembly  can  not  be  evidence  against  strangers,  or  con- 
clude their  rights.    Still,  if  admissions  were  there  made  against 
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the  parties  piocaxing  the  passage  of  the  act,  such  admiaaions 
ought  to  be  heard  against  them»  on  the  principle  that   tlieir 
writings  and  sayings  may  be  used  as  eyidenoe  against  tbenx, 
and  not  for  them.     The  recitals  in  sach  an  act,  as  said   in  the 
case  before  cited,  are  eridenoe  that  facts  were  so  represented 
to  the  legislature  by  the  x)etitioners.    It  is  eridence  tiiat  Crmg 
and  Thomas  procured  its  passage,  and  that  they  placed   the 
facts  as  stated  on  the  legislatiye  records.    It  ought  then  to  be 
presumed  that  J.  May  had  acquired  a  greater  interest,  sacb  as 
the  act  acknowledges.    The  allegation  in  the  bill  that  John  and 
George  May's  part  was  laid  off  by  the  commissioners  together, 
cannot  be  sustained.    The  quantity  laid  off  for  excess,  the  one 
twelfth  which  they  held  according  to  J.  May's  original  state- 
ment, the  commissioners  had  no  authority  to  divide  in  favor  of 
George  May,  and  their  acts  contradict  the  assertion.    Besides, 
if  we  should  conjecture  how  John  May  in  the  meantime  had  in- 
creased his  interest,  we  should  rather  suppose  it  came  from 
Tabb  than  any  other  partner.    It  also  appears  that  the  parties 
conveyed  to,  and  acknowledged  the  lines  of  the  part  assigned 
by  the  commissioners  to  John  May's  heirs,  calling  it  theirs,  and 
for  twenty  years  did  not  appear  to  question  it;   and  the  idea  of 
lessening  it,  must  have  been  an  after  thought,  when  pressed  by 
the  ejectment  of  the  heirs  of  May.     We,  therefore,  conceive 
that  the  interest  of  the  heirs  of  John  May  ought  not  to  be  made 
less  than  the  act  of  assembly,  and  the  division  under  it  procured 
by  Thomas  and  Craig  make  it,  and  that  there  is  no  necessity  or 
propriety  in  disturbing,  at  the  instance  of  Craig  and  Thomas, 
the  purchasers  from  them  in  other  parts  of  the  large  tract,  when 
John  May's  heirs  do  not  desire  it;  and  are  satisfied  with  what 
is  assigned,  and  the  court  below  erred  in  directing  this  to  be 
done. 

The  decree  must,  therefore,  be  reversed,  and  the  cause  be  re- 
manded, with  directions  to  the  court  below  there  to  dissolve 
the  injunction,  and  dismiss  the  bill,  with  costs. 

The  parties  who  were  defendants  in  the  court  below,  to  wit» 
the  heirs  of  John  May,  Chambers,  Pazton,  and  Key,  must 
cover  in  this  court  the  costs  of  both  appeals. 

A  petition  for  a  rehearing  was  overruled. 


BzaouTXON  or  Power  by  Atto&nkt. — The  criterion  by  which  to  detet^ 
mine  whether  a  power  oontained  in  a  devise  or  other  inttnunent  can  or  ouinol 
be  ezecntod  by  attorney  is  this:  If  a  personal  tmst  or  confidence  is  reposed 
in  the  donee  of  the  power,  plainly  requiring  the  exercise  of  his  discretioa 
and  judgment,  he  cannot  delegate  the  execution  of  it  to  an  attorney;  other* 
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lie  may.    ^e  nature  of  a  power  which  cannot  be  thus  delegated  is  well 

dtHcill>ed  in  1  Sngden  on  Powers,  213:  "Wherever  a  power  is  given,  whether 

over  real  or  personal  estate,  and  whether  the  execution  of  it  will  confer  the 

legal  or  only  the  equitable  right  on  the  appointee,  if  the  power  repose  a  per- 

•cxial  tnst  and  oonfidenoe  in  the  donee  of  it,  to  ezerdse  his  own  judgment 

and.  discretion,  he  cannot  refer  the  power  to  the  execution  of  another,  for 

delegcUifs  non poieai  delegare,'*    This  is  unquestionably  the  settled  doctrine  of 

the  caees:  Berffer  ▼.  Ih^,  4  Johns.  Ch.  868;  Hawley  v.  Jamee^  5  Paige,  318; 

487;  I^tarmmT.  Jamiaon^  I  McLean,  197;  Srngleton  v.  ScoU,  11  Iowa»  589; 

Sawnden  v.  Webber,  39  CaL  287;  Alexander  v.  Alexander,  2  Yes.  642.    And 

see  Hill  onTnistSk  489;  Story  on  Agency,  sea  12. 

The  distinotion  taken  in  the  principal  case  between  a  naked  power  and  a 
ptwrer  coapled  with  an  interest,  does  not  seem  to  be  the  governing  test  upon 
thia  point.    Kotwithstanding  the  fact  that  the  legal  estate  may  be  in  the 
donee  of  the  power,  if  there  is  a  manifest  reliance  upon  his  discretion  and 
judgment^  he  cannot  refer  the  execution  of  the  power  to  an  attorney.    Thus, 
in  Seumdera  v.  Webber,  39  CaL  287,  the  property  was  conveyed  to  trustees  or 
sfigneesy  who  were  empowered  to  sell  "either  at  public  or  private  sale,  to 
such  person  or  persons,  for  such  prices  and  on  such  terms  and  conditions,  and 
either  for  cash  or  upon  credit,  as  in  tl^eir  judgment  may  appear  best  and 
most  for  the  interest  of  the  parties  concerned;'*  snd  it  was  held  that  the 
power,  being  discretionary  in  the  trustees,  could  not  be  executed  by  attoraey. 
8o^  in  Pearaon  v.  Jamison,  1  McLean,  197,  a  power  to  an  executor  was  thus 
ejipmssod;  '*  I  hereby  give  to  him  a  full  and  complete  power  and  authority 
to  dispose  of  the  real  property  aforesaid,  in  the  best  mode  he  may  find  con* 
venientor  may  judge  proper,"  etc;  and  it  was  held  that  notwithstanding 
the  fact  that  the  power  was  coupled  with  an  interest,  it  could  not  be  exe- 
cated  by  attorney.    In  the  light  of  these  dedsions  it  is  questionable  whether 
the  power  given  to  the  executors  in  the  principal  case  was  such  as  could  be 
executed  by  attorney.    The  power  was  given  "  for  the  purpose  of  selling  as 
much"  of  the  property,  "as  will  pay  all  my  debts  of  every  kind."    Here 
seems  to  have  been  a  reference  to  the  discretion  of  the  executors,  at  least,  in 
detecmimng  whether  a  sale  was  necessary.    Perhaps,  however,  where  the 
exeoutom  had  determined  the  necessity,  they  might  properly  delegate  to  an 
attorney  the  mere  ministezial  act  of  selling.    The  doctrine  is,  that  it  ie  the 
discretion  only  which  cannot  be  delegated;  and  where  that  is  reserved  to  the 
donee  of  the  power,  other  acts  necessary  to  the  execution  may  well  be  per- 
formed by  attorney:  Hawley  v.  James,  5  Paige,  487.    Thus,  in  Singleton  v. 
SeoU,  11  Iowa,  589,  land  was  conveyed  in  trust  to  secure  the  payment  of  a 
note  executed  by  the  grantor  to  the  grantee,  and  a  power  of  sale  was  given 
as  follows:  "If  the  said  Michael  Singleton  shall  fail  to  pay  the  sum  of 
money,  or  any  part  thereof  when  due,  then  the  said  Thomas  Scott  shall, 
after  having  given  notice  by  three  weeks'  publication  in  the  newspaper,  pro- 
ceed to  sell  at  the  door  of  the  oonrt-house  of  Jackson  county,  at  public  auc- 
tion, for  cash  to  the  highest  bidder,  the  above-described  real  estate,  and  is 
hereby  authorised  and  empowered  to  execute  to  the  purchaser  at  such  date 
all  deeds,**  etc    The  trustee  assigned  the  note  to  another,  and  the  assignee, 
upon  non-payment  of  the  note,  at  maturity,  gave  notice  of  the  sale  by  publi* 
cation  in  a  newspaper.    The  sale  was,  however,  conducted  by  Scott,  and  he 
gave  the  deed  to  the  purchaser.    Upon  objection  being  made  that  the  power 
of  giving  the  notice  could  not  be  delegated,  it  was  held  that  this  was  not  sn 
act  involving  discretion,  and  that  the  power  was  well  executed. 

Bat  "where  the  power  is  tantamount  to  an  ownership,  and  does  not  in- 
volve any  oonfidenoe  or  personal  judgment,  and  no  act  personal  to  the  donea 
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is  required  to  be  performed,  it  may  be  ezeonted  by  attorney,  in  the  bsuzic 
maimer  as  a  fee-simple  may  be  oon^eyed  by  attorney:"  1  Sagden  on  Povrers, 
216»  and  cases  cited. 

A  FOWKB  Gnmr  to  ▲  Fdui-ootsbt  as  ezecntiix,  may  be  exeented  by 
her  alone,  without  joining  with  her  husband:  Tjfree  t.  FTittkisiu^  6  Am.  I>ec. 
663. 

RicirALS  nr  Pbiyati  Statuts  as  ESriDxirGB.— Facts  redted  in  a  private 
statute,  though  not  conclusive,  are  prima/neie  evidence  against  the  party  Jtt 
whose  instance  and  for  whose  benefit  the  act  was  passed  as  well  as  agatnst 
the  state,  but  not  against  strangers:  ElnundoirfY.  Ca^nuehael,  anie^  86;  Whar- 
ton on  Evidence,  sea  636;  Gooley  on  Const.  LinL  96;  SiaUY.  Beard^  I  Ind. 
460;  Lord  v.  Bigelow,  8  Vt.  446;  FarmeUt  v.  Thampmm,  7  Hill,  80,  and 
note;  see,  also,  the  English  oases  cited  in  Wharton  on  Evidence^  sec  636. 


RuBT  V.  Labue. 

[A  XoCBUi,  AU.] 

Pebboval  Tbobt  Reposed  in  Ck^unaBL.— The  employment  of  oounael  im- 
plies a  personal  trust  and  confidence,  which  he  cannot  delegate  to  an- 
other. 

DoTiBS  OF  OouvsEL,  Impoktanob  OF.— The  preparation  of  a  chancery  cause 
for  trial  is  the  most  importsnt  of  a  counsel's  duties,  and  the  argument  is 
among  the  least  important. 

Bkplotino  Substitute  to  Make  Aboumeiit.— Where  a  counsel  having 
fully  prepared  his  cause  in  the  inferior  court,  and  being  prevented  from 
arguing  it  through  illness,  paid  counsel  selected  by  his  client,  in  his  ab- 
sence, his  full  fee  for  arguing  it,  and  the  cause  terminated  sucoessfully, 
it  was  held  that  the  counsel's  duty  was  fully  pezf ormed. 

Cbampbbtt  and  Maintenangb  being  offenses  both  at  common  law  and  by 
statute,  contracts  of  that  character  made  by  counsel  will  not  be  enforced 
in  equity,  either  in  his  behalf  or  in  that  of  his  assignee;  so^  even  though 
they  were  not  void  at  law. 

Chakpbbtt  bbiorb  Suit  Comkenoed.— It  is  not  necessary  to  render  a  con- 
tract champertous  that  there  should  be  a  suit  commenced  at  the  time. 

OoMFBNSATiON  NOT  FoBFEiTED  BT  Ghakpebtt. — ^A  oounsd  docs  not  forfeit 
his  right  to  full  compensation  for  services  by  entering  into  a  champer- 
tous contract;  and  where,  from  his  client's  insolvency,  a  suit  at  law 
would  be  fruitless,  equity  will  take  jurisdiction,  snd  decree  compensa- 
tion out  of  the  property  recovered. 

Appeal  from  the  circuit  court.    The  opinion  statee  the  case. 

OrUienden,  for  the  appellant. 

Hoggin  and  B.  Hardin,  for  the  appellee. 

By  Court,  Mills,  J.  Bust,  the  present  appellant,  filed  hi« 
faill  against  Larue,  the  appellee,  for  the  purpose  of  redeeming 
some  slaves  and  other  articles  held  by  Larue  as  a  pledge.  The 
oourt  below  sustained  the  claim  of  redemption,  and  on  an  ap« 
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peal  to   tills  court  the  same  right  was  sustamed;  but  the  cause 
was  reversed  for  some  errors  in  the  details  of  the  decree,  at  the 
Spring  term,  1817,  in  the  report  of  which  a  full  history  of  the 
transaction  is  given.     After  the  cause  was  returned  to  that  court, 
und  commissioners  were  appointed  to  take  an  account  of  the 
money  <iue,  the  hire  of  the  slaves  and  costs  of  the  maintenance 
of  the  young  and  infirm,  Larue  obtained  leave  and  filed  a  sup- 
plemental answer,  alleging  that  Bust  had,  at  the  commence* 
ment  of  the  suit,  employed  Benjamin  Hardin,  esq.,  as  his  coun* 
sel,  and.  by  a  written  contract  had  engaged  to  give  him  in  case  of 
success^  one  third  of  all  the  slaves  or  money  that  might  be  re- 
covered, as  a  compensation  for  his  services,  which  Hardin  had 
performed;  and  that  he  had  purchased  the  contract  from  Hardin 
for  a  valuable  consideration,  since  the  rendition  of  the  former 
decree  of  this  court;  and  he  exhibited  the  contract  and  the  trans- 
fer thereof,  and  made  Hardin  and  Bust  defendants  to  this  an- 
swer as  a  cross-bill,  and  prayed  that  after  the  account  was  taken 
and  settled,  he  might  be  permitted  to  retain  one  third  of  the  re- 
ooTerj  in  his  hands,  in  satisfaction  of  this  contract. 

To  this.  Bust  answered,  admitting  the  contract  with  Hardin, 
and  alleges  that  he  was  so  poor  when  he  made  it  that  he  had  to 
give  it  for  the  purpose  of  obtaining  counsel  for  a  contingent  fee, 
as  one  hundred  dollars  was  charged  by  other  counsel  to  whom 
he  bad  spoken,  but  he  alleges  that  Hardin  abandoned  the  cause 
in  the  court  below,  and  at  the  trial  was  absent  in  congress,  and 
he  had  to  sell  his  interest  in  the  suit  to  his  sons  for  the  purpose 
of  raising  money  to  carry  it  on,  and  then  had  to  pay  another 
counsel  fifty  dollars  to  argue  the  cause;  that  after  he  had  ob- 
tained the  decree  his  adversary  had  appealed;  that  by  the  con- 
tract with  Hardin,  he  was  to  follow  it  through  all  the  courts  to 
which  it  went,  and  was  to  appear  in  the  court  of  appeals  for  him, 
but  did  not  appear;  that  he  met  with  Hardin  at  Frankfort,  dur- 
ing the  term  of  that  court  at  which  the  cause  was  tried,  before 
it  came  on,  and  applied  to  him  to  stay  and  argue  the  cause;  but 
Hardin  refused  and  would  have  nothing  further  to  do  with  it, 
and  left  this  state,  on  his  way  to  congress,  before  the  cause  was 
reached,  and  he  had  to  employ  other  counsel,  for  large  fees, 
and  that  he  had  never  recognized  Hardin  as  his  counsel  after- 
wards. He  alleges  that  he  is  willing  to  pay  Hardin  a  liberal 
compensation  for  his  services,  but  resists  the  dividing  of  what 
was  recovered,  and  contends  that  it  is  unreasonable  and  ungen- 
erous to  ask  it.  To  this  response  he  makes  Hardin  a  defendant 
as  well  as  Larue. 
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Hardin  answered,  admitting  the  transfer  of  his  oontraci   to 
Larue,  and  denying  that  he  ever  engaged  to  pnisne  the 
through  this  court,  in  which  he  then  never  attempted  to 
tice,  and  avers  that  his  undertaking  was  confined  to  the  court 
below,  and  that  there  he  had  wholly  conducted  the  cause,  and 
had  extended  his  services  to   taking  depositions,  and   other 
things  not  within  the  purview  of  his  duty  as  counsellor  or 
solicitor  in  the  cause,  until  the  whole  preparation  was  com- 
pleted.    He  denies  that  he  ever  abandoned   the  cause,   and 
alleges  that  the  only  color  to  such  an  allegation  was  that  Rust 
was  imprudent  in  talking  about  the  suit  during  its  pendency; 
and  he  was  afraid  that,  as  the  case  rested  much  on  parol  tes- 
timony, Bust  would,  by  his  idle  talk,  destroy  the  suit,  aa  be 
was  aware  that  the  opposing  party  was  watching  the  conversa- 
tion of  Bust,  to  obtain  from  him  some  confession;   and  to  pre- 
vent this,  he  had  threatened  Bust,  if  he  did  not  quit  his  chat- 
tering about  the  cause,  he,  Hardin,  would  abandon  it;  bat 
never  did  so,  as  he  made  the  menace  to  restrain  Bust,  and  for 
his  benefit.     He  admits  that  he  met  with  Bust  in  Frankfort, 
during  a  recess  of  this  court,  at  the  term  when  the  cause  was 
tried,  and  that  Bust  proposed  his  staying  for  the  purpose  of 
arguing  the  cause,  and  that  he  refused  to  do  it,  reminding  Bust 
that  his  contract  did  not  compel  him  to  do  so,  and  that  his 
official  duties  in  congress  then  required  his  attention  there,  so 
that  he  could  not,  and  did  not  stay.     He  admits  his  absence 
when  the  cause  was  first  tried  in  the  court  below,  but  avers  that 
the  cause  was  fully  prepared,  and  that  he  had  engaged  Charles 
A.  Wicklifie,  esq.,  a  professional  gentleman  of  acknowledged 
talents,  to  argue  the  cause  in  his  stead;  but  Mr.  Wickliffe  was 
prevented  from  attending  the  court  by  sickness;   that  after- 
wards, dlBCOvering  that  Bust  had  employed  other  counsel,  he 
immediately  took  up  and  discharged  the  note  for  forty  dollars 
given  as  a  fee,  and  offered  to  pay  Bust  the  remaining  ten  dol- 
lars, which  had  been  paid;  but  Bust  refused   to  receive  it. 
He  exhibits  this  note  in  court,  and  also  the  ten  dollars  to  be 
delivered  to  Bust.    He  avers  that  Bust  brought  to  him  the 
opinion  of  the  appellate  court,  which  he  had  caused  to  be  en- 
tered, and  the  necessary  orders  made  to  complete  the  cause, 
and  he  afterwards  on  the  application  of  Bust,  or  son,  wrote  a 
notice  of  the  meeting  of  the  commissioners  to  take  the  accounc, 
and  attended  on  the  day;  but  the  attendance  of  the  commis- 
sioners was  not  procured  by  Bust,  and  that  from  that  time 
Bust,  through  some  advice  be  had  received,  first  conceived  the 
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XEttention  of  defrauding  him  out  of  his  contract,  and  procured 
other'  oonneel;  bat  he  neverthelesa  obtained  a  final  decree. 

Xhe  court  below  first  decreed  to  Bust  two  thirds  of  the  davee, 

waiA  to  jMiy  two  thirds  of  the  mortgage  money  due,  and  retaii^ed 

the  cttose  as  to  the  remaining  third,  to  abide  the  contest  now 

raiaed   between  Hardin,  Bast,  and  Lame;  and  finally,  on  the 

hearing  of  that  controTcrsy,  decreed  in  favor  of  Lame,  that  he 

ahonlcl  retain  the  remaining  third  in  discharge  of  the  contract 

^wiih  TTardin.    From  this  decree  Bust  has  appealed.    It  is  now 

contended  for  the  apx)ellant  that  after  the  cause  had  progressed 

through  this  court,  and  a  decree  was  here  directed  in  the  court 

helo^ir,  the  attitude  of  the  parties  could  not  be  altered,  and  that 

it  ^was  incompetent  for  Lame  to  introduce  or  set  up  any  claim 

^which  might  prerent  him  from  restoring  the  slayes. 

^Whether  a  bill  of  review  wiU  lie  to  a  decree  directed  by  this 
court,  it  is  unnecessary  now  to  inquire,  as  the  answer  of  Lane, 
'filed  after  the  return  of  the  cause  from  this  court,  does  not 
aeek  to  review  or  change  the  decree.  That  Lane  could  not  set 
\ip  any  claim  calculated  to  defeat  the  decree  against  him,  in 
whole  or  in  part,  which  he  might  have  set  up  before  the  final 
hearing,  is  readily  admitted;  but  his  answer  now  under  consid- 
eration is  not  of  this  character.  It  yields  to  the  principles  of 
the  decree  as  settled  by  this  court,  and  is  in  affirmance  of  them, 
and  claims  the  one  third  as  the  purchase  of  the  benefit  of  it. 
Although  this  answer  is  styled  by  the  writer  an  amended  an- 
swer, yet  it  is  not  entitled  to  that  name.  It  is  purely  supple- 
mental, and  alleges  facts  which  have  occurred  since  the  decree, 
and  shows  that  according  to  the -principles  of  the  decree,  by 
subsequent  events,  he  is  entitled  to  cue  third.  Suppose  that 
Lane  had  parchased  out  the  whole  decree  from  Bust  himself,  or 
had,  by  operation  of  law,  become  entitled  to  the  slaves,  could 
it  be  contended  that  Bust  must  still  go  on  and  obtain  the  de- 
cree, and  take  from  him  the  estate  ?  We  conceive  not;  and  we 
perceive  no  impropriety,  according  to  the  settled  rules  which 
govern  courts  of  equity,  in  permitting  Lane  to  set  up  the  mat- 
ter alleged,  for  the  purpose  of  retaining  the  slaves  in  his  own 
hands,  if  his  claim  is  otherwise  good.  We  will  then  proceed  to 
examine  Ae  facts  set  up  by  the  defense  of  Bust.  The  writing 
between  Bust  and  Hardin  is  signed  by  Bust  alone,  and  con- 
tains the  stipulations  on  his  part  in  full;  but  barely  recites  that 
*'  whereas  he  had  employed  B.  Hardin  to  bring  a  suit  in  chan- 
cery for  him,  in  the  Hardin  circuit  court,  against  Lane,"  etc.; 
and  does  not  set  forth  the  extent  of  Hardin's  engagement;  or,  if 
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it  does,  it  evidently  did  not  compel  him  to  pnxsne  the  cctnae  in 
this  court.     One  witness  is  produced  to  prore  what  his  under- 
taking was.    His  deposition  is  taken  twice,  and  in  neither  is  he 
asked  the  question,  whether  there  was  any  explicit  engagement 
to  pursue  the  cause  to  the  appellate  court;  but  in  both  he  sa^ya, 
**  he  thinks  Hardin  was  to  attend  throughout  the  whole  ooarse 
of  law."    Whether  his  thinking  is  only  an  inference,    or    an 
awkward  mode  of  stating  the  fact,  the  testimony  is  quite  too 
weak,  according  to  a  well-settled  rule,  to  overturn  the  positive 
denial  of  Hardin's  answer  in  direct  response  to  the  charge  of 
his  adversary.     Of  course,  the  contract  must  be  taken  not  to 
extend  to  the  prosecution  of  the  cause  in  this  court,  and   any 
objection  to  the  performance  of  the  contract,  on  account  of  Har- 
din not  pursuing  the  cause,  must  be  unavailing.    The  allega- 
tion that  Hardin  abandoned  the  cause  in  the  court  below  is  like- 
wise not  supported  by  proof.    The  evidence  adduced  on  that 
point  agrees  with  the  answer  of  Hardin,  that  he  threatened  to 
do  so,  if  Bust  would  not  leave  off  his  imprudent  conyersations 
and  confessions.    Besides  the  recognition  of  Hardin  as  the 
counsel,  long  afterwards,  by  placing  the  opinion  of  the  appel- 
late court  in  his  hands  to  procure  a  decree  in  conformity  with 
it,  and  procuring  him  to  vrrite  a  notice  for  the  meeting  of  the 
commissioners,  strongly  conduces  to  show  that  both  tiie  pre- 
ceding objections  were  after-thoughts,  and  not  at  first  intended. 
The  last  objection  relied  on  is  Hardin's  absence  in  the  court 
below  at  the  first  argument.     It  is  shown  that  he  had  provided 
an  able  substitute,  who  was  prevented  from  attendance  by  sick* 
ness,  and  that  he  did  discharge  the  note  given  to  the  one 
employed,  and  has  produced  in  court  the  ten  dollars  paid  in 
part  of  the  fee.     It  is  contended,  notwithstanding  this  proof, 
that  the  engagement  on  the  part  of  Bust  was  based  on  a  per- 
sonal trust  and  confidence  in  the  talents  of  Hardin,  which  could 
not  be  supplied  by  substitution.    It  cannot  be  denied  that  en- 
gagements with  counsel  are  of  that  nature,  and  cannot  be  sup- 
plied or  fulfilled  by  anything  but  personal  service.     It,  however, 
clearly  appears  that  the  cause  in  its  commencement,  prepara- 
tion and  management  until  its  final  readiness  for  trial,  was  con- 
ducted by  Hardin,  and  that  this  is  the  most  important  duty  of 
counsel  to  the  client  in  a  chancery  cause,  is  well  known  to 
every  one  who  possesses  any  knowledge  of  the  preparation  of 
causes,  and  the  argument  in  court  is  the  least  important  duty, 
and  when  we  consider  that  Hardin  had  provided  for  this,  and 
his  provision  failed  through  sickness,  and  that  he  has  dis- 
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cbarig^ed  the  fee  of  tbe  one  selected  by  the  appellant  himself  for 
thai  piurpose,  we  conceiye  no  real  injury  can  have  resulted  to 
the  appellant,  who  gained  a]l  he  claimed,  and  has  lost  nothing, 
and  that  this  ought  not  to  be  made  a  valid  objection  to  a  fulfill- 
ment of  the  contract. 

Xt  is  further  urged  on  the  part  of  the  appellant  that  the  fee 
is  enormous  and  unconscientious,  and  therefore  ought  not  be 
enf oxoed  by  the  chancellor.     To  this  we  answer,  that  the  pros- 
pect of  success  was  very  doubtful,  and  so  proved  in  the  end, 
and  that  Hardin  risked  all  his  services  in  a  doubtful  cause, 
which  has  remained  so  long  in  contest  as  to  rise  much  in  value, 
and  VTB  cannot  say,  as  the  compensation  was  wholly  contingent, 
that  it  is  too  enormous  to  preclude  the  aid  of  a  chancellor.    It 
la  finally  contended  that  the  contract  was  made  between  parties 
standing  in  the  relation  of  counsel  and  client,  and  that  one 
made  in  such  an  attitude  of  confidence  cannot  be  supported. 
It  is  true,  such  contracts  are  viewed  with  a  jealous  eye  by  the 
chancellor,  and  many  such  have  been  set  aside,  and  counsel 
compelled  to  accept  a  reasonable  compensation  for  their  services, 
Host  of  the  cases,  however,  which  exist  of  this  nature  will 
be  found  to  be  concerning  contracts  made  after  counsel  was 
engaged,  and  before  the  termination  of  the  suit.     The  question 
then  is,  can  the  contract  made  at  the  first  employment  be  sub- 
ject to  the  same  rule?  We  perceive  no  good  reason  why  it 
should  be.     At  that  time  counsel  cannot  be  supposed  to  have 
acquired  such  an  ascendancy  over  the  client  as  to  inveigle  him 
into  a  contract  dangerous  to  his  interest.     The  client  is  then 
free  to  contract  or  refuse  it.     The  counsel  set  his  price  on  his 
services,  and  the  client  may  give  it  or  apply  to  another,  and 
the  consent  of  the  client  to  the  terms  is  that  which  constitutes 
the  relation.    Every  contract  made  with  counsel  at  his  first  en- 
gagement must  be  sealed  and  brought  to  a  quantum  meruit,  and 
his  right  to  stipulate  either  for  a  certain  or  contingent  com- 
pensation would  be  wholly  destroyed  if  the  rule  must  be  applied 
to  the  bargain  made  at  the  first  undertaking.    We,  therefore, 
conceive,  as  no  unfairness  is  shown  in  obtaining  this  contract, 
bat  it  was  the  best  the  employer  could  do,  according  to  his 
own  history  of  the  transaction,  as  others  chai^d  him  a  greater 
certain  fee  than  he  was  able  to  give,  that  the  contract  ought 
not  to  be  set  aside  on  this  ground. 

But  we  cannot  dismiss  this  contract  without  considering  an- 
other objection  to  it,  which  has  not  been  expressly  made  and 
debated  at  the  bar,  and  which  is  of  a  still  more  serious  nature. 
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It  is  clear  that  the  supplemental  answer  of  the  appellee, 
up  the  contaract,  must  be  considered  as  a  bill  for  specific  per- 
formance, and  the  circumstance  of  the  writing  being  assigoecl  to 
the  person  who  holds  the  possession  of  the  estate  to  be  divided, 
cannot  place  him  in  a  better  attitude  than  the  original  holder 
stood.    The  ancient  and  long  n^leoied,  but  still  valid,  provis- 
ions existing  at  law  against  champerty  and  maintenance  mast 
bear  against  it.     Champerty,   which  is  maintenance  of   the 
strongest  character,  is  nothing  else  than  an  agreement  to  aid  in 
a  suit  and  then  diride  the  thing  recovered;  and  there  is  no 
doubt  that  this  contract  fully  comes  up  to  this  definition.     It  is 
true  the  answer  of  the  complainant  below  does  not  exprooolj 
make  this  point;  but  every  fact  suggested  or  alleged  about  it 
in  the  pleadings  of  all  the  parties,  as  well  as  the  writing  itself, 
shows  that  it  is  an  agreement  of  this  character.    Can  the  agree- 
ment, then,  be  specifically  enforced.    The  doctrine  is  well 
established  that  equity  will  not  cany  into  effect  an  agreement 
against  the  policy  of  the  law  any  more  than  one  against  its 
morality.    It  is  not  necessary  that  we  should  discuss  the  ques- 
tion, whether  champerty  be  or  be  not  an  offense  against  morality, 
or  only  a  prohibited  act.     Be  it  whichsoever  it  may,  precisely 
the  same  consequences  follow.    Suffice  it  to  say,  that  it  was  an 
offense  at  common  law,  before  any  statutory  provision  on  the 
subject:    5  Com.   Dig.  16  tit.   Maintenance.     Statutes  were 
adopted  to  enforce  the  provisions  of  the  common  law  by  proper 
penalties,  and  these  statutes  are  still  in  force,  at  least  as  to 
personal  estate,  and  will  be  found  in  1  Dig.  L.  E.  213.    It  is 
true  these  statutes  do  not,  in  so  many  words,  declare  all  such 
contracts  void;  but  their  bare  directions  that  such  agreements 
shall  not  be  made,  bring  the  case  within  the  general  rule  before 
laid  down,  and  the  chancellor  will,  and  ought  to  shrink  from 
perfecting  the  agreement,  and  leave  the  party  to  his  remedy  at 
law.    On  principle,  then,  this  point  is  against  this  contract; 
and  on  the  score  of  authority  it  cannot  be  enforced:  See  1  Mad. 
Ch.  825;  PoweU  v.  KnowlRr,  2  Atk.  224. 

The  decree,  therefore,  dividing  this  property  must  be  re- 
versed, with  costs,  and  the  cause  remanded,  with  directions  to 
the  court  below  to  decree  to  the  original  complainant  in  that 
court,  the  redemption  and  possession  of  the  remaining  third  of 
the  slaves,  on  the  same  principles  as  the  other  two  thirds  have 
been  decreed,  leaving  the  validity  of  the  contract  to  be  hereafter 
tested  in  a  court  of  law,  if  the  parties  resort  to  that  mode. 

A  rehearing  having  been  granted,  this  opinion  was  approved 
and  ordered  to  stand  unaltered. 
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David  v.  Simo. 

[1  Maxtxk,  N.  B.  147.]  ^ 

WmATMiAT  BviDEHGB.— The  declaratioiis  of  a  father  made  before  the  oanae 
of  aatkm  aroee»  ooncenung  the  age  of  his  ohild,  are  admianble  m  eri- 


▲ffsai.  from  the  court  of  the  parish  and  city  of  New  Orleans. 
The  opinion  states  the  case. 

Seghers,  for  the  plaintiff. 

DaveMoc,  contra. 

By  Court,  Mathxwb,  J.  This  suit  was  brought  on  two  prom- 
issory notes  executed  by  the  defendant  in  fayor  of  the  plaintiff. 
The  former  pleaded  infancy,  and  consequent  incapacity  to  con- 
tract any  binding  obligation;  he  obtained  judgment,  from  which 
the  latter  appealed.  The  notes  given  in  evidence  by  the  appellant 
are  dated  one  in  September  and  the  other  in  November,  1819. 
In  support  of  his  plea  of  infancy,  the  appellee  offered  a  passport 
signed  by  his  father,  wherein  he  states  himself  consul  of  his 
majesty  the  King  of  the  Netherlands,  dated  in  1817.  In  this 
instrument,  the  son  is  stated  at  that  time  to  have  been  seven- 
teen years  old,  and  its  genuineness  is  ascertained  by  proof. 
Oral  evidence  was  also  tendered  to  prove  his  youthful  appear- 
ance and  boyish  conduct  during  his  voyage  to  New  Orleans  and 
subsequent  to  that  period,  and  likewise  that  the  fact  of  his  mi- 
nority at  the  time  of  making  the  promissory  notes  on  which 
this  action  is  founded  was  known  to  the  plaintiff.  To  the  in- 
troduction of  all  this  testimony  a  bill  of  exceptions  was  filed, 
as  being  contrary  to  the  general  rule  of  evidence,  which  re- 
quires the  best  that  the  nature  of  a  cause  admits.  The  pass- 
port signed  by  the  father  is  also  opposed  on  the  ground  of 
his  incompetency  to  testify,  as  established  by  our  code. 
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It  is  true,  that,  according  to  our  law,  ascendants  and  descend- 
ants cannot  be  witnesses  for  or  against  each  other:  CiTil  Code, 
812,  art.  248.     The  most  obvious  reasons  on  which  this  znle  is 
founded,  are  danger  of  perjury  on  account  of  improper   bias; 
and  the  inhumanity  of  arraigning  as  witnesses  parents  against 
their  children,  or  children  against  their  parents.    But  in  ihe 
present  case,  it  is  not  attempted  directly  to  introduce  the  father 
as  a  witness.    Evidence  is  offered  only  to  bhow  what  he  has 
declared  and  written,  in  relation  to  a  fact,  completely  \^thin 
his  knowledge,  and  which  was  uttered  at  a  time  when  he  stood 
without  temptation  to  evade  or  fall  short  of  the  truth.    In  pnr- 
suance  of  this  doctrine,  contrary  to  the  general  rule  that  hearsay 
is  not  evidence,  memoranda  made  in  bibles,  or  any  other  familj 
registers,  and  even  public  reputation  are  received  as  good  proof 
of  births  and  pedigrees.     See  Phil.  Ev.  473,  Am.  ed.  of  1816. 

It  is  true  that  the  law  of  the  country  under  which  these  excep- 
tions to  the  general  rule  are  tolerated,  does  not  render  ascend- 
ants and  descendants  incompetent  to  testify  for  or  against  each 
other.  But  the  reasons  on  which  they  are  founded,  viz.,  neces^ 
sity  or  the  frequent  impossibility  of  procuring  better  evidence, 
and  great  probability  of  the  truth  of  facts  thus  recorded  or  de- 
clared, arising  from  the  unbiassed  state  of  mind  in  which  they 
are  uttered,  appears  to  us  to  be  equally  forcible  under  our  own 
law.  ParochiaJ  registers,  in  countries  where  by  law  they  are 
required  to  be  kept,  are  perhaps  the  most  authentic  and  best 
evidence  of  births  and  pedigrees;  but  it  does  not  appear  that 
^ch  is  the  law  or  custom  of  the  kingdom  in  which  the  defend- 
ant was  bom;  and  even  if  it  did,  it  is  clear  that  the  testimony 
on  which  registries  of  that  kind  are  commonly  made,  is  the  dec- 
laration of  the  father  or  mother,  and  receives  credit  on  the 
ground  that  they  were  best  acquainted  with  the  fact,  and  declare 
it  free  from  improper  bias  or  temptation  to  falsify.  In  the  ab- 
sence of  this  higher  species  of  evidence,  courts  of  justice  are 
in  the  habit  of  resorting  to  hearsay  and  public  reputation,  in 
relation  to  such  matters;  and  we  are  of  opinion  that  the  parish 
court  did  not  err  in  receiving  the  testimony  offeree  i  in  the  pres- 
ent case  on  the  part  of  the  defendant.  Being  received,  it  sup- 
ports his  plea  of  minority  and  consequent  incapacity  to  contract 
in  the  manner  alleged  by  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ji 
ment  of  the  court  below  be  affirmed  with  coats* 
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BaUDIK  V.  ROLIFF. 

[1  lUaaca,  N.  8.,  16S.J 

Jin>oacBrT  of  Konsuit  or  DiamaaAL  will  not  sapport  a  plMof  rM, 
BvrDXNCi;  Judgkeht. — Where  a  judgment  ie  pert  of  the  monimeiite  of  an 

estate,  it  may  be  given  in  evidence  withoat  the  jHrooeedinge  on  which  it  ii 

founded. 
Bxs  Judicata. — Strangers  to  a  judgment  oan  not  avoid  its  effect  by  showing 

that  it  was  erxoneoas,  nor  by  relitigating  the  iasnes  which  have  been 

decided. 
SsKKBiFfs  Salb— Patmxnt  ov  BiDb— The  judgment-creditor  may  waive  the 

payment  of  the  bid,  and  receipt  for  the  purchase-money  without  pay- 
ment in  cash,  and  if  so  the  sale  is  valid. 
A  'Vsndxb's  Consknt  to  a  conveyance  may  be  shown  dehor*  the  instrumenti 

ss  by  his  afterwards  conveying  part  of  the  same  land. 
Fkaub  is  Kevxb  P&esuksd,  and  if  a  deed  be  alleged  to  be  fraudulent,  the 

allegation  can  be  sustained  only  by  showing  fraud  in  both  the  vendor 

and  the  vendee. 

Appeal  from  the  ooart  of  the  third  distriot.    The  opinion 
ctatee  the  case. 

FreaUm^  for  the  defendant. 

Moreau,  contra. 

By  Court,  Pobibb,  'J.  The  petitioner  alleges  that  in  the 
year  1817,  he  reco  ered  judgment  against  the  heirs  of  Philip 
L.  Alston,  for  the  sum  of  five  thousand  three  hundred  and 
Biztj  dollars,  with  interest  at  five  per  cent,  from  the  sixteenth 
of  February,  1814,  and  that  the  said  sum  was  ordered  to  be 
made  out  of  a  tract  of  land  containing  one  thousand  arpents, 
situated  on  the  bayou  Tunica.  That  this  amount  of  five  thou- 
sand three  hundred  and  sixty  dollars  was  bid  by  the  ancestor 
of  the  heirs,  on  the  fourteenth  of  August,  1802,  for  the  tract  of 
land  at  that  time,  and  by  subsequent  proceedings  of  John 
O'Conner,  alcalde  of  the  fourth  district,  sold  as  the  property 
of  Oliver  Pollock;  that  it  had  been  since  sold  in  due  form  of 
law  to  the  petitioner,  in  virtue  of  his  judgment  against  the  heirs 
of  Alston,  for  the  sum  of  four  thousand  four  hundred  and 
ninety  dollars,  by  reason  of  which  he  bad  acquired  a  title  to 
the  premises,  and  bad  been  put  in  possession  of  the  same. 
That  certain  persons,  viz.,  Oliver  Boliff  and  others,  had  ille- 
gally entered  on  the  premises,  and  though  often  requested,  had 
refused  to  remove  therefrom.  Samuel  Robertson  and  wife  filed 
their  bill  of  intervention,  in  which  they  stated  that  they  were 
the  lawful  owners  of  five  hundred  acres  of  land,  situated  in  the 
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parish  of  Feliciana,  the  title  to  which  they  acquired  in  the  fol- 
lowing manner:  That  a  certain  OUyer  Pollock,  being  the  pro- 
prietor of  two  thottsand  acres  of  land,  situated  on  the  riTer 
Mississippi,  including  the  mouth  of  the  bayou  Tunica,  did,  on 
the  twenty-third  of  May,  in  the  year  1801,  by  deed  of  cjonvey- 
ance,  legally  and  duly  execute,  sell  and  dispose  of  the  said 
tract  of  two  thousand  acres,  to  a  certain  Janett  PoUook;    that 
afterwards,  on  the  fifteenth  of  September,  1802,  the  said  Janett 
Pollock  sold  the  undivided  half  to  a  certain  Lucilla  Pollock, 
who  by  last  will  and  testament  deyised  the  undivided  half  of 
this  portion  owned  by  her  to  Maiy  S.  Robertson,  one  of  the 
petitioners.    After  thus  exhibiting  the  nature  of  their  title  the 
interpleaders  go  on  to  state  that  they  may  be  injured  by  the 
proceedings  carrying  on  against  the  original  defendants;  they, 
therefore,  pray  leave  to  intervene,  be  made  parties,  and  that 
the  right  to  the  land  and  possession  of  it  may  be  decreed  to 
them. 

They  were  admitted  as  parties,  and  subsequently  filed  the 
following  pleas:  That  Baudin  had  not  a  good  title  to  the  prem- 
ises; that  they,  the  interpleaders,  had,  and  that  in  addition 
thereto  they  held  the  land  by  ten  years'  prescription.  The 
cause  was  submitted  to  a  jury  who  found  a  general  verdict  for 
the  plaintiff,  there  was  judgment  accordingly,  and  the  defend- 
ant appealed.  In  this  court  it  has  been  contended  by  the 
plaintiff  that  all  the  matters  and  things  now  in  contest  between 
the  parties  in  this  action,  have  been  definitively  settled  in  a 
former  suit.  The  decree,  which  is  contended  to  have  that 
effect  was  given  in  an  action  in  which  the  present  plaintiff  sued 
the  heirs  of  P.  L.  Alston,  to  compel  them  to  comply  with  a 
purchase  made  by  their  ancestor,  of  a  certain  tract  of  land,  sold 
to  satisfy  the  judgment  he  had  obtained  under  the  Spanish 
government  against  0.  Pollock.  In  his  petition,  the  plaintiff 
alleged  that  the  reason  why  Alston  had  not  complied  with  his 
contract,  was  that  certain  persons,  and  among  others  the  inter- 
pleaders in  this  cause,  had  set  up  a  title  to  the  premises,  and 
he  prayed  that  they  might  be  compelled  to  produce  their  title, 
if  any  they  had,  in  order  that  it  may  be  adjudicated  on,  and  that 
they  might  also  be  compelled  to  deliver  up  possession  of  the 
premises  as  the  property  of  Oliver  Pollock. 

To  this  petition,  the  parties  now  intervening  put  in  a  de« 
fense,  containing  a  general  denial  of  all  the  allegations  therein. 
On  the  issue  thus  joined,  the  court  decreed  that  the  petition 
should  be  dismissed,  and  the  defendants  have  judgment  against 
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the  plaintiff  for  costs  of  suit.    The  plea  of  re$  judicata  is  not 
sostaiiied  bj  this  jadgment.    If  it  was  at  all  final,  it  was  in 
favor  of  the  defendants,  not  against  them;  bnt  we  consider  it 
one  of  nonsoit,  which  settled  nothing  but  the  costs  in  that 
caiiee,  and  left  undecided  all  questions  growing  out  of  the  pre- 
tenaions  of  the  respectiTO  parties.    After  this  judgment,  we 
find    another    on   the    record  for  the  defendants  generally. 
Wbether  the  parties  against  whom  the  petition  had  been  dis- 
miaaed  were  included  in  this,  and  the  appeal  taken  from  it,  we 
cannot  disooyer;  but  considering  it  as  if  they  were,  the  result 
IB  the  same;  for  the  judgment  of  the  district  court  on  the  sec- 
ond trial,  after  the  cause  was  remanded,  is  confined  expresdy 
to  the  matters  in  dispute  between  Baudin  and  the  heirs  of 
Alston,  and  reserves  the  rights  of  all  the  other  parties. 

Proceeding,  therefore,  to  examine  the  case  on  its  merits,  the 
first  thing  to  be  inquired  into  is  the  title  of  the  plaintiff.     He 
shows  a  grant  from  the  Spanish  government  to  Trudeau  for 
the  premises,  and  a  sale  from  Trudeau  to  Oliver  Pollock,  and 
so  far  no  particular  objection  has  been  made.    The  next  link  in 
the  chain,  it  is  contended  by  defendants,  is  wanting,  and  they 
object  that  the  foundation  of  the  plaintiff's  claim  is  the  pro- 
ceedings had  in  the  year  1802,  against  0.  Pollock,  and  that, 
instead  of  producing  a  copy  of  these  proceedings,  he  has  only 
offered  in  evidence  the  judgment  which  was  the  result  of  them. 
We  are,  however,  of  opinion  that  it  was  not  necessary  for  the 
plaintiff  to  do  so,  and  that  when,  in  tracing  title,  a  judgment 
makes  a  part  of  "  the  muniments  of  an  estate,''  that  it  is  not 
necessary  to  give  in  evidence  all  the  proceedings  on  which  it 
is  founded.    We  cannot,  indeed,  see  on  what  ground,  or  for 
what  useful  purpose,  it  could  be  required.    If  the  appellants 
held  the  property  in  right  of  Oliver  Pollock,  we  could  not  in- 
quire collaterally  into  the  merits  of  the  judgment:  Dufour  v. 
Camfranc,  11  Mart.  604  [13  Am.  Dec.  360].  If  they  are  strangers 
to  him,  there  is  still  less  reason  to  permit  them  to  assert  his 
privilege,  or  dispute  the  validity  of  the  judgment  against  him. 
It  is  not  introduced  as  binding  per  8e  on  their  rights,  but  as  an 
introductory  fact  necessary  to  make  out  the  chain  of  title.     We 
do  not  know  that  Pollock  himself  would  oppose  it,  so  that  third 
parties  might  in  this  way  obtain  a  benefit  for  a  defendant,  that 
he  did  not  wish  to  profit  by  himself,  but  we  understand  the 
rule  to  be  invito  henefidum  non  datur :  Dig.  liv.  50,  tit.  17, 1.  69. 
The  same  answer  must  be  given  to  the  third  objection,  as  to 
whether  the  attorney  in  fact,  who  represented  Pollock,  was 
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xegalarly  aathorized  to  do  so,  and  to  that  which  complains  that 
it  is  not  shown  that  Conway  was  sabrogated  in  Baudin's  ri^r''^^ 
The  evidence  on  which  the  Spanish  tribunal  directed  the  prop* 
ertj  to  be  sold  to  satisfy  both  the  balance  due  Baudin  on  tlie 
judgment,  and  the  money  which  the  surety  had  already  paid,  is 
not  before  us.    We  must  presume,  until  the  contrary  is  sho^wn, 
that  Conway  was  duly  subrogated  in  the  rights  of  the  creditor 
he  had  paid,  more  particularly  when  that  creditor  joins  in  a 
petition  that  a  sale  should  be  made  to  satisfy  the  surety.      Xhe 
appellant  has  doubted  whether  such  subrogation  could  be  made 
under  the  Spanish  law,  but  it  appears  quite  well  settled  that  it 
could:  Curia  Phillipica,  lib.  2,  c.  6;  Cesion,  nos.  40,  43.     It  is 
next  urged  that  there  was  a  noration  of  the  debt  due,  and  i^re 
have  been  referred  to  seyeral  documents  from  the  one  hundred 
and  eigl^ty-fif th  to  the  one  hundred  and  ninety-fifth  pages  of 
the  record  in  support  of  this  position;  but  on  examination  vre 
see  no  ground  whatever  for  it  to  rest  on.     The  first  instrument 
is  oi^e  in  which  the  obligor  expressly  binds  himself  as  surety 
for  the  principal  debtor  Pollock.     The  second  is  the  security 
furnished  by  the  executor  of  Conway,  ib  consequence  of  having 
all  the  property  adjudicated  to  him;  and  the  third  is  a  change 
in  the  surety  furnished  by  the  executor.     Even  if  they  had 
operated  as  a  novation,  that  might  have  been  a  question  be- 
tween Baudin  and  Pollock,  but  cannot  be  agitated  now.     Such 
a  doctrine  would  render  it  nearly  impossible  to  find  bidders  at 
sheriff  sales.     For  men  would  not  buy  property  under  the  ob- 
ligation to  enter  into  all  the  questions  discussed  on  the  trial 
between  plaintiff  and  defendant,  and  try  the  cause  over  again 
in  which  the  execution  issued. 

The  next  objection,  and  that  mainly  relied  on  by  the  defend- 
ant, is  that  the  right,  title  and  interest  of  Pollock  to  this  land 
neyer  passed  to  Alston,  the  purchaser,  and  consequently  that 
Baudin,  in  buying  Alston's  right,  did  not  acquire  a  good  title 
to  the  premises  in  question.  In  support  of  this  position  it 
has  been  principally  contended  that  Alston  bought  the  land  on 
a  judgment  in  favor  of  Baudin  and  Conway,  that  he  never  paid 
the  price,  and  that  not  having  done  so,  the  title  was  not  in  him, 
as  it  did  not  pass  by  the  adjudication  without  the  payment  of 
the  purchase-money.  That  the  payment  of  the  price  by  the 
bidder  at  a  cash  sale  by  a  sheriff,  is  indispensable  to  a  transfer 
of  the  property  if  required  by  the  plaintiff  at  whose  suit  the 
sale  takes  place,  we  concede.  But  this  condition  is  one  which 
b  introduced  for  the  beuetit  of  the  person  to  whom  the  money 
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is  to  'be  jMkid,  and  consequently  may  be  ^raived  by  him  if  he 
thinTrB  fit.    If  he  chooses  to  giye  a  receipt  for  the  sum  for 
wbicb  the  property  sold,  and  acknowledge  satisfaction  on  the 
execution,  the  title  will  vest  in  the  buyer,  although  the  latter 
may  liaye  giyen  his  obligation  to  pay  at  a  distant  day,  or  even 
lutire  obtained  a  lease  without  making  any  payment  whatever. 
"We  regard  the  payment  as  a  question  entirely  between  the  per- 
son at  whose  suit  the  property  is  sold  and  the  bidder,  one  with 
'wliich  the  owner  of  the  property  has  nothing  to  do  except  to 
insist  that  their  arrangements  shall  not  deprive  him  of  the 
right  to  be  credited  on  the  judgment  for  the  amount  for  which 
the  property  was  stricken  off.     The  plaintiff  under  a  judgment 
in  his  favor,  like  the  vendor  by  private  sale,  may  release  the 
purchaser,  if  he  chooses,  provided  he  gives  the  defendant  the 
b^iefit  of  the  proceeds.     The  right  to  abandon  the  price  alto- 
gether implies  that  of  modifying  it  as  he  chooses. 

In  the  case  now  before  us,  Baudin,  either  from  circumstances 
over  which  he  had  no  control,  or  from  other  reasons,  let  a  num- 
ber of  years  elapse,  before  he  brought  suit  to  make  the  vendee 
comply  with  his  contract,  but  in  that  suit  he  obtained  judgment 
against  him  for  the  price.  This  surely  was  an  affirmance  of  the 
sale,  for  it  was  a  claim  to  have  the  benefit  of  it.  An  execution 
issuing  under  this  judgment  might  equally  be  satisfied  out  of  the 
land  which  formed  the  consideration  of  the  contract  on  which 
that  judgment  was  rendered.  For  the  title  vested  in  the  buyer 
the  moment  the  plaintiff  had  his  demand  to  enforce  the  sale, 
sanctioned  by  a  judgment  of  the  court.  The  case  of  Dum/ord 
V.  Degruy's  Syndics,  8  Mart.  220,  contains  nothing  contrary  to 
this,  for  there  the  plaintiff  insisted  on  having  the  benefit  of  the 
forfeiture  created  by  the  buyer's  failure  to  comply  with  his  bid, 
and  claimed  the  right  of  selling  the  property  again.  The  ob- 
servations of  the  court  must  be  understood  in  relation  to  the 
facts  then  before  them.  It  is  contended  that  the  land  was  sold  at 
the  suit  of  Conway  and  Baudin;  that  Baudin  alone  brought  an 
action  against  the  purchaser,  and  that  it  required  the  plaintifl 
to  show  that  both  the  persons  for  whose  benefit  it  was  disposed 
of,  should  have  affirmed  this  contract  by  suing  for  the  price. 
The  judgment  of  the  Spanish  tribunal  was  that  the  premises 
be  sold  to  pay  Baudin  what  was  due  of  the  original  judgment, 
and  to  satisfy  Conway,  the  surety,  for  what  he  had  already 
paid  for  Pollock.  As  the  amount  which  Baudin  has  receivtsd 
doAs  not  appear  to  exceed  the  balance  due  him,  we  think  there 
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is  not  any  weight  in  this  objection.    Oonwajr  could  only  daim 
a  share  in  the  execution  in  case  of  an  OTerplus. 

Disposing  of  these  objections  brings  us  to  the  title  of  the 
defendants,  and  the  question  which  arises  on  it,  is  one  of  greater 
difficulty  than  any  other  the  case  presents.     Thejr  daim  under 
a  sale  of  the  premises  from  Oliyer  Pollock  to  Jaaett  PoUod^ 
dated  on  the  twenty-third  Uaich,  1801. 

The  sale  is  attacked  by  the  plaintiff  on  several  gxotuids:  1. 
Because  the  vendee's  assent  to  the  conveyance  is  not  given  in  the 
instrument  by  which  the  land  is  sold  to  him.     This  objectios, 
we  think,  unfounded.    Consent  may  be  shown  bjr  evidence 
dehors  the  instrument,  and  in  this  case  it  is  prored  bj  the  buy- 
ers, afterwards  conveying  part  of  the  premises,  and  deelaiing 
they  were  the  same  which  he  had  acquired  by  deed  from  0. 
Pollock:    Bradford's  Heirs  y.  Broum,  11  Mart.  217;  2.  Beesose 
it  was  made  under  droumstances  which  render  it  subject  to  a 
just  suspicion  of  being  done  with  a  fraudulent  design.     Admits 
ting  this  to  be  proved,  we  would  not  be  authorized  to  annul  the 
sale;  it  is  not  a  just  suspicion  of  fraud,  but  fraud  itself,  tiist 
should  be  the  result  of  the  evidence. 

Whether  the  sale  was  fraudulent  or  not,  is  the  main  Buhjeet 
of  inquiry.    If  it  was  not,  it  appears  to  us  to  have  legally  passed 
this  title  to  Pollock,  antecedent  to  the  sale  to  Alston.     If  it  was, 
the  defendants  are  without  title.    Fraud  is  never  presumed,  ex- 
cept in  cases  of  bankruptcy;  it  must  be  proved,  and  it  must  he 
proved  both  in  the  vendor  and  vendee,  with  the  additional  cir- 
cumstance that  the  alienation  has  produced  an  injuiy  to  cred- 
itors.    The  facts  from  which  it  may  be  justly  inferred,  it  is 
impossible  to  state.    Each  case  must  depend  on  its  own  circum- 
stances.   In  this  before  us,  we  are  unable  to  say  that  it  has  been 
satisfactorily  established.     We  are  prevented  from  acting  on 
this  conclusion  and  giving  judgment  accordingly,  by  reason  of 
a  verdict  obtained  by  the  defendant  in  the  court  below.     It  has 
been  repeatedly  decided  in  this  court  that  in  cases  where  frsad 
was  put  at  issue,  we  should  readily  yield  our  conclusion  to  ihaX 
which  twelve  of  our  fellow  citizens,  hearing  the  witnesses,  and 
knowing  the  parties,  had  formed  on  the  same  matter.    The  dif* 
ficulty  of  acting  in  obedience  to  this  rule  in  the  instance  before 
us,  arises  from  the  loose  manner  the  pleadings  are  made  up. 
It  does  not  appear  from  them  that  fraud  was  alleged  or  denied, 
though  from  the  proof  adduced,  and  the  course  the  cause  baa 
taken,  it  is  extremely  probable  it  was  submitted  to  the  jury  and 
entered   into  the  consideration  on  which  their  verdict  was 
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fonnded.      XJnder  these  circamstances  we  think  the  safest  course 
we  can.  adopt  is  to  remand  the  cause  for  a  new  trial.     The  opin- 
ion now  deliirered  on  the  Tarions  points  made  respecting  the 
written  title  of  each  party  will  probably  narrow  the  inquiry  on 
tlie  next  investigation  to  the  single  question  whether  Uie  con- 
▼ejrance  from  O.  Pollock  to  J.  Pollock  was  fraudulent  or  not. 
On  such  an  issue,  a  jury  are  so  emphatically  more  competent 
than  this  tribunal  to  arrive  at  the  truths  that  justice  to  the  par- 
ses requires  the  case  should  be  acted  on  by  that  body. 

The  plea  of  prescription  does  not  appear  to  us  to  be  sustained; 

the  xeoord  shows  that  a  suit  was  pending  in  the  beginning  of 

the  year  1803,  between  Hamilton  Pollock,  in  behalf  of  Janett 

Pollock,  and  the  present  plaintiff,  in  regard  to  this  land,  and 

we  cannot  learn  that  it  was  terminated  ten  years  before  the  suit 

commenced  by  Baudin  in  the  year  1814.     The  fact  of  possession, 

also,  is  not  so  clearly  established  as  it  might  be;  but  admitting 

that  it  is  folly  made  out,  the  pendency  of  the  suit  interrupted 

the  prescription. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed, 
and  it  is  farther  ordered,  adjudged  and  decreed,  that  this  case 
be  remanded  for  a  new  trial  and  that  the  appellee  pay  the  costs 
of  appeal. 

APMTWfffBTurr  in  Evidengi  of  a  Judomxnt  wtthout  thx  JvnoMxiiT- 
BOLL.— In  Mason  v.  Woff^  40  CaL  246,  it  was  decided  that  the  judgment  and 
findings  were  not  competent  evidence,  unless  the  judgment-roll  was  offered 
in  connection  with  them,  from  the  inspection  of  which  it  could  be  seen 
^rhether  the  court  had  jurisdiction  to  render  the  judgment.    The  rule  seems 
to  be  that  where  a  record  is  used  in  evidence,  it  must  be  produced  entire. 
The  courts  of  other  states,  however,  recognize  exceptions  to  this  rule.     In 
MeGuire  v.  Komu,  7  Monr.  386,  the  court  say:  "  Where  a  record  is  used  as 
evidence  to  prove  the  facts  therein  contained,  the  rule  well  applies;  but 
where  it  is  only  used,  as  it  is  here,  to  show  the  fact  that  there  was  such  a 
jadgment,  then  so  much  of  the  record  as  is  relevant  is  frequently  permitted 
W  be  used.     Here  the  fact  to  be  shown  was  that  there  was  such  a  judgment  to 
warrant  the  execution,  and  enough  of  the  record  is  produced  to  establish 
that  fact'*    This  language  is  quoted  and  approved  in  Lee  v.  Lee,  21  Mo.  531, 
which  was  a  case  in  which  the  judgment  was  offered  to  support  an  executiim 
uider  it^  snd  it  was  held  unnecessary  to  offer  the  entire  record.     An  exeiii- 
^a&snAaon  or  other  proof  of  the  judgment,  etc. ,  was  held  **  sufficient  in  itself, 
without  proof  of  the  other  proceedings:"  Locke  v.  Winston,  10  Ala.  849;  SinUh 
▼.  McGehUj  14  Id.  404;  Henderson  v.  CargiU,  31  Miss.  367;  Haynes  v.  Cowen, 
15  Kaos.  637.     In  the  last  case  the  court  say:  "Indeed  it  would  seem  use- 
less and  unnecessary,  or  even  worse  than  useless  and  unnecessary,  to  intro- 
^ofisin  evidence  such  portions  ot  the  record  as  may  be  entirely  irrelevant.** 
It  was  held,  in  Clunn  v.  Caldwell,  4  Bibb,  543,  that  entire  copies  of  the  judg« 
ment  are  sufficient  without  the  rest  of  the  transcript.     "The  plaintiff  hav> 
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ing  thown  a  jndgment  of  a  oonrt  of  competent  juriBdictioii,  ao 
imied  thereon,  and  a  BheriflTa  deed  to  the  property,  made  onder  th^-ft 
tion,  the  preeomption  of  law  is,  that  the  prooeedingp  have  been  legjally 
dncted:"  MUkofv.  Deveu,  9 La.  An.  550;  MoikeU  v,  Meniman,  9Rolx  (Lm.j 
69.  In  Oardere  ▼.  Cohtmhian  Ins,  Co.,  7  Johns.  51i|  a  aenteaoe  o£ 
of  admiralty  wae  held  to  be  sufficient  evidence,  without  showing  the  j 
prooeedings.  In  an  action  on  a  wager  thai  a  decree  of  chanoefy  vroizld  be 
reversed,  a  copy  of  the  judgment  of  rerersal  was  held  to  be  admiamUe: 
Jones  ▼.  RandaU,  Cowp.  17. 

On  Waivbr  or  Patkent  of  Bid  bt  PLanmFr  or  EzBCunov. — ^In  Indian* 
a  deed  issued  without  exacting  payment  of  the  bid  is  void:  Chapmjon  w.  Sar* 
uH)od,  8  Blackf.  82;  BuekU  ▼.  Barlow,  43  Ind.  274.     But  the  better  opinion 
is,  that ' '  the  plaintiff  should  be  allowed  to  acoept  payment  in  any  manner  eat- 
isfactory  to  himself:**  Freeman  on  Executions,  sec  300;  Ltme  ▼.  WTkUr,  12 
Wis.  381;  Busaell  v.  Oibbs,  5  Cow.  390;  NiehoU  ▼.  KeUham,  19  Johns.  92; 
Morgan  ▼.  People^  59  111.  58.     In  the  last  case  it  is  said,  "the  exeoation  is 
the  process  of  the  pUintiff,  and  he  has  the  right  to  control  it."    In  LoMe  ▼. 
While,  eupra,  the  purchaser  showed  the  sheriff  a  note  from  the  plaintiff** 
attorney,  stating  that  the  bidder  was  satisfactory,  but  the  sheriff^  notwitii- 
standing,  resold  the  property,  because  the  bidder  could  not  pay  the  price 
down;  an  order  confirming  the  re-sale  was  reversed  by  the  supreme  ooort. 


MoLanahan  v.  Bbandon. 

[1  Uasz».  N.  8.  a21.] 

KoncB  TO  IirxK>B8iB  maybe  excused  if  hit  residence  is unknownand  he 
not»  after  due  diligence,  be  found. 

Appeal  from  the  court  of  the  first  district.  The  opinion  statef 
the  case. 

Livermore,  for  the  plaintiffs. 

lAvinffdon^  contra. 

By  Oourt»  Mathews,  J.  This  is  a  suit  against  the  indorser  of 
a  bUl  of  exchange,  which  was  regularly  protested  for  non-ac- 
ceptance. The  defendant  opposes  a  recovexy  on  two  grounds: 
1.  Insanity;  and,  2.  Want  of  due  notice  of  the  dishonor  of  the 
bill  by  the  drawer.  Judgment  was  rendered  against  him  in  the 
court  below,  from  which  he  appealed. 

As  to  the  first  ground  of  defense,  the  evidence  in  the  case 
leayes  doubtful  the  existence  of  any  mental  derangement  in  the 
defendant,  except  that  which  occasionally  occurs  from  intoxica* 
tion.  But  should  it  be  admitted  that  he  is  insane,  and  yet  left 
to  manage  his  affairs,  still  it  is  uncertain,  under  such  circum- 
stances, what  legal  effect  that  state  of  mind  could  have  on  his 
contracts.     However,  as  we  are  of  opinion  that  he  ought  to  pre- 
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Tail  on  hia  second  gronnd  of  defense,  it  is  deemed  unnecessary 
to  examine  tlie  fact. 

The  holder  of  a  hill  of  exchange  or  promissory  note  is  hound 
to  give  notice  to  the  drawer  and  indorsers  of  non-acceptance  or 
non-payment  as  the  case  may  he.     In  presenting  a  hill  for  ac- 
ceptance, -when  it  is  refused,  the  drawer  and  indorsers  are  hy 
law  entitled  to  immediate  notice  of  such  refusal.     This  may  he 
excused,  in  some  particular  instances,  in  relation  to  a  drawer, 
when  proof  is  made  that  he  had  no  funds  in  the  hands  of  the 
payee,  etc.     Cut  it  is  helieved  that  due  notice  to  indorsers  is,  in 
all  cases,  indispensahly  necessary.     A  delay  in  giving  notice  is 
sometimes  excused  hy  the  aheconding  of  either  drawer  or  in- 
doTseiB.     A  holder  of  a  bill  may  also  he  excused  for  not  giving 
regular  notice  to  an  indorser,  whose  place  of  residence  is  not 
known  to  him,  provided  he  used  reasonahle  diligence  to  dis- 
cover where  the  indorser  may  he  found.    In  the  present  case, 
notice  was  directed  to  Natchez,  to  both  drawer  and  indorsers, 
being  the  place  where  the  bill  was  dated.    But  the  evidence  in 
the  case  shows  that  the  indorser  against  whom  this  action  is  pros- 
ecuted, resides  forty  or  fifty  miles  from  that  place,  and  within  a 
mile  or  two  of  a  post-office  kept  at  Pinkneyville,  in  the  state  of 
Mississippi.     Nothing  in  the  record  shows  that  any  diligence 
was  used,  or  inquiry  made  by  the  holders  of  the  bill  to  find  out 
the  residence  of  the  indorser. 

We  are,  therefore,  of  opinion  that  the  plaintiffs  have  failed  to 
make  out  their  case.  See,  in  support  of  the  doctrine  here  laid 
dovra.  Chit,  on  Bills,  ed.  1821,  pp.  257  and  275;  12  Mart.  181. 
And,  therefore,  it  is  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  avoided,  revei-sed  and  annulled, 
and  that  judgment  be  here  entered  as  in  case  of  nonsuit,  the 
plaintifib  to  pay  costs  in  both  courts. 

What  wnx  Ezcusx  Notice  to  Imdobskr. — ^Where  the  bill  is  drawn,  or  the 
^ote  made,  for  the  acoommodation  of  the  indorser,  want  of  notice  to  him  is  ex- 
eoied:  MeVeigk  ▼.  Bank  qf  the  Old  Dominion,  266ratt.  785;  Keyesv.  Winter, 
M  Me.  399L  When  "presentation  and  protest  waived,"  or  worda  of  similar 
unport  are  written  in  the  bill  or  note,  notice  to  the  indorser  will  be  unneces* 
ttry:  Lowry  ▼.  Steele,  27  Ind.  168;  Bryant  v.  MerchanCa  Bank  oj  Ky. ,  8  Bush, 
iS.  Any  act  or  language  of  the  indorser  calculated  to  induce  the  holder  nol 
to  give  notioei,  or  to  put  him  off  his  guard,  or  any  agreement  to  dispense  with 
notice^  will  excuse  notice  to  such  indorser:  Sigeraon  v.  MatUiewa,  20  How. 
^;  LefinffweU  ▼.  White,  1  Am.  Dec.  97;  Leonard  v.  Gary,  10  Wend.  604; 
Brifont  Y,  Wilcox,  49  Cal.  47;  Sheldon  v.  Horton,  53  Barb.  23;  Barclay  v. 

^ecwer,  19  Pa.  St.  39.  The  indorser  is  liable  without  notice  where  there  ia 
no  pnncipal  party  legally  liable  on  the  note  or  bill;  as  where  the  agent  signed 
bii  principal's  name  after  his  death:  BurriU  v.  Sniifh,  7  Pick.  291;  or  where 
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ilM  note  is  Yoid  m  beiweaii  the  mmkor  and  the  p»yee,  on  aoooont  of  fclie  ille- 
gality of  the  ooDBideimtioii,  or  other  canae:  Capp  ▼.  McDuffoU,  9  "hfrnmrn     1; 
TurnbuUv.  Bawyer.iOlf.  Y.  456.    The  leaaoa  for  this  rule  ia  thus  griven  bj 
Daniel  in  hia  work  on  Negotiable Inatmmenta,  toL  ii,  p.  143:  "  Bot  0¥cay  in- 
doner  wanrants  the  inatnunent  to  be  valid  and  exacUy  what  it  anenia    to  be; 
and  whether  he  knowa  the  contrary  or  not,  it  aeema  to  q%  that  he  is 
lately  bonnd  if  Ida  waitanty  fails,  withoat  demand  or  notioe."    Waa^  of 
tice  is  exeoaed  where  the  holder,  after  naing  dne  diligenoe,  ia  nnaUe  to  find 
the  person  to  whom  presentment  shoold  be  made,  or  to  aaoertain  his  pAaoe  of 
residence  or  of  bnsiness.    As  to  what  constitutes  due  diligence,  see  OUchriti 
y,  DmoneU,  S3  Mo.  591;  Oaw^  y.  DoaiM,  51  N.  Y.  84;  Wheder  ▼.  Fields  6 
Mete.  290;  WkUridgty,  Rider,  22 Md.  548;  SmUk  y.  FiAer,  24  Pa.  St.  222. 
Where  a  fond  safficient  to  protect  him  is  left  with  the  indorser  iosr  tbe  re- 
press paipose  of  taking  up  the  note  at  ita  maturity,  no  notice  ia  neoeanzy  mm 
to  him:  Ray  ▼.  Smiik,  17  Wallace,  411;  Bond  v.  Faimkam,  4  Am.  Dec  47, 
and  note;  and  note  to  Ifecuf  y.  SmaJU^  11  Am.  Dec  67.    For  a  further  dis- 
enssion  of  this  subject,  see  the  note  to  L^htgwU  y.  WhiU,  1  Am.  De&  00. 


DUBHAM   V.  OdDIB. 

(l]CAKn,H.8.4A4.] 

FowsE  or  fiUui  does  not  anthoriae  the  ttaoaCar  of  the  fampsiif  of  tta 
dpal  in  payment  of  a  debt. 

AvPBAL  from  the  court  of  the  first  district. 

Orymes,  for  the  plaintiff. 

LMngstan,  contra. 

By  Court,  Mateews,  J.  This  case  differs  so  little  from  that 
of  Thuret  y.  Jenhina,  heretofore  decided^  as  reported  in  7  Mart. 
818  [12  Am.  Dec.  608],  and  the  slight  variance  between  the  two 
being  in  favor  of  the  present  plaintiff,  that  unless  we  overturn 
the  whole  doctrine  of  the  common  law,  or  leges  mm  acrypUs,  of 
England,  as  recognized  in  the  former  case,  judgment  must  be 
rendered  for  the  appellant.  The  counsel  for  the  appellee 
seems  to  have  been  so  well  convinced  that  his  client  must  fail 
in  his  claim,  provided  the  obstacles  opposed  to  him  by  the 
principles  established  in  the  former  case  could  not  be  removed, 
that  he  has  directed  his  arguments  principally  against  the  legal 
correctness  of  the  decision  therein  given,  on  the  ground  that 
the  court  mistook  the  common  law  as  adopted  in  New  York, 
being  that  which  ought  to  have  governed  in  that  case,  as  well 
as  in  the  present.  On  examining  the  authorities  cited  we  find 
nothing  in  them  tending  to  the  establishment  of  rules  different 
from  those  laid  down  in  the  books  relied  on  by  the  parties  iD 
the  case  of  Hhurei  v.  Jenkina^  except  an  apparent  contradio- 
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tion  or  discrepancy  between  the  two  caaes  to  which  we  are 
xeferred  in  the  fourth  and  twelfth  yolumes  of  Massachusetts 
reports.  It  is  yearj  possible  that  this  apparent  repugnance  be* 
tweeii  thoee  cases  might  be  reconciled;  but  we  deem  it  to  be 
no  part  of  oar  duty  to  undertake  the  task.  We  do  enough  if 
we  aroid  ooniradieiion,  and  decide  according  to  law^  or  what 
we  honestly  belicTe  to  be  law,  all  cases  regularly  brought  be- 
fore US  for  adjudication. 

I^.  relation  to  the  extent  and  validity  of  the  pLuntifTs  title 
to  the  ship^  which  forms  the  object  of  the  present  contest  be- 
tween the  parties  litigant,  as  it  is  exhibited  by  the  evidence  of 
the  cause,  we  refer  freely  to  the  reasoning  in  the  case  cited 
from  Martin's  reports,  which  we  still  consider  sound,  and  un- 
Rhaken  by  the  arguments  and  authorities  now  adduced.    If  any 
doubt  or  difficulty  could  remain  after  the  uncontradicted  asser- 
tion of  Judge  Parsons,  that  no  difference  existed  in  the  United 
States  between  what  they  term  in  England  the  grand  bill  of 
sale,  and  the  ordinary  bill  by  which  ships  are  transferred  from 
one  person  to  another;  the  cTidence  in  the  present  case  goes 
far  in  removing  such  difficulty;  for  Durham's  yendor  delivered 
to  him  the  evidence  of  title  by  which  he,  the  seller,  held  from 
€tarmsy  who,  for  anything  that  appears  to  the  contrary,  was  the 
original  owner  of  the  vessel.    Another  point  of  view  in  which 
this  case  may  be  considered  renders  the  plaintiff's  claims  much 
stronger  than  that  of  the  claimant  in  the  case  above  cited. 
The  present  defendant  claims  under  an  act  of  sale,  executed  by 
an  attorney  in  fact,  for  the  original  proprietor.     There  is  no 
proof  of  any  person  having  been  paid,  and  to  supply  this  de- 
fect in  the  transfer  of  property,  evidence  is  introduced  to  show 
that  Oddie  was,  at  the  time  of  the  pretended  sale,  a  creditor  of 
the  owner  for  whom  the  attorney  acted.    The  power  of  attorney 
shows  that  Smith,   the  agsnt,  was  authorized  to  sell  three 
fourths  of  the  ship.    But  the  manner  in  which  he  appears  to 
have  disposed  of  the  whole  vessel  appears  rather  to  be  a  doHon 
en  paiemeni  than  a  contract  of  sale.     This  species  of  contract, 
although  it  strongly  resembles  a  sale,  is  not  precisely  the  same 
thing;  and  we  are  of  opinion  that  a  simple  power  to  sell  will 
not  anthoriate  an  agent  to  give  the  thing  intended  to  be  sold  in 
payment  of  the  debts  of  his  constituent.     The  defendant,  there- 
fore, has  shown  no  legal  title  to  the  vessel  in  dispute.     The 
plaintiff,  we  think,  has;  and  therefore,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  district  court  be  annulled, 
a?oided  and  reversed,  and  that  judgment  be  entered  for  the 
plaintiff  with  costs  in  both  courts. 
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GiJLY  V.  Btnuh. 

Cl  Xaxtzk.K.  8.006.] 
iHDOBSIIClllTy  WHAT  WlLL  AUTHOBIZB. — ^A  pOWW  of  ftttoCIMJ  tO    fli^n   the 

prinoipdl't  same  in  aay  trHisaction  the  agent  may  daam  proper,  does  no* 
empower  the  Utter  to  indoTM  for  the  former. 

Appeal  from  the  court  of  the  sixth  distriot.    The  opinion 
states  the  case. 

Thomas^  for  the  plaintiff. 

TFtbon,  contra. 

By  Court,  Mateobws,  J.    In  this  case,  the  defendant  is  sued 
as  indorser  on  a  negotiable  note,  ^rhich  appeavs  to  have   been 
indorsed  by  his  attorney  in  fact.    He  refuses  payment,  on  the 
ground  of  the  attorney  having  exceeded  his  power,  and  conse- 
quently the  constitcent  is  not  bound  by  the  act  of  the  former. 
In  the  court  below  there  was  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed.    The  record  contains  evidence 
which  seems  to  have  been  intended  to  show  a  ratification  on 
the  part  of  the  appellant,  subsequent  to  the  indorsement  bj 
the  act  of  his  attorney.    But,  as  it  is  belieyed  that  the  appellee 
has  failed  to  establish  that  fact,  we  have  only  to  examine  the 
cause  iu  relation  to  the  procuration  under  which  the  attorney 
acted.    It  is  general  for  all  purposes,  and  also  contains  clauses 
giving  special  authority  to  act  in  many  cases,  amongst  which  is 
that  of  signing  the  name  of  his  constituent  in  any  transaction 
in  which  he  might  deem  it  necessary  and  proper.     This  latter 
clause,  if  any  can  do  it,  is  that  which  must  give  the  power  as- 
sumed by  the  agent  in  making  the  indorsement  above  stated. 

A  power  conceived  in  general  terms,  or  procuration  omnium 
bonorum,  does  not  authorize  the  attorney  to  contract  debts  for 
the  principal,  unless  such  as  may  be  necessary  for  the  conserva- 
•  tion  of  the  property  in  his  charge.  In  no  case  can  he  stipulate 
so  as  to  bind  the  latter  to  his  injury,  unless  specially  authorized 
to  the  act  which  may  result  in  injury.  He  cannot  bind  the  con- 
stituent as  surety;  can  make  no  donation,  etc.  We  are  of  opin- 
ion that  the  authority  given  to  the  attorney,  in  the  present  case,  to 
sign  the  name  of  his  principal,  ought  not  to  extend  to  contracts 
which,  from  their  nature,  create  any  new  debt  or  obligation  on 
the  latter.  It  might  possibly  have  reached  the  renewal  of  notes, 
in  which  he  was  already  bound,  but  the  one  which  forms  the 
basis  of  the  present  action  is  not  shown  to  be  of  that  sort. 
Being  of  opinion  that  the  attorney  had  not  authority  to  bind 


I>oc,  1823.]  GuiDBY  V.  Gbivot.  193 

his  Gonstitaent,  by  indorsing  notes  which  would  create  an 
ori^ixial  obligation,  we  conclude  that  in  the  case  now  under 
consideration,  the  former  has  exceeded  his  authority,  and  that, 
csonseq^uently,  the  latter  has  not  contracted  through  him  any 
obligation  by  the  indorsement. 

Xt  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  court  below  be  avoided,  reyersed  and  annulled; 
and  it  is  further  ordered,  adjudged  and  decreed  that  judgment 
be  given  for  the  defendant  and  appellant,  with  costs  in  both 


GuiDBT  V.  Gbivot. 

[31lAuni»N.S.18.] 
A  LiBQ ATKB  oaxmot  avoid  for  fraud  a  oontraot  which  wu  Mniling  on  hia  t«a- 


A  Wivs  ia  entitled  to  have  vacated  a  conveyance  made  by  her  hnthand,  and 

by  which  she  is  defranded. 
BacLasanoNS  of  a  Vxndob,  not  made  in  tha  prsaence  of  the  vendee^  ara 

competent  to  show  the  fraadnleni  intent  of  the  fonner  In  *^^^g  a  eon*. 

veyanoe  to  the  latter. 

Appxai.  from  the  court  of  the  third  district.    The  opinion 
states  the  case. 

DiimouUn,  for  the  plaintiff. 

PresUm,  contra, 

Bj  Ck>iirt,  PoBTKB,  J.    The  plaintiff  seeks  to  set  aside  a  con- 
Teyance  made  to  the  defendant  by  her  deceased  husband,  of  a 
lot  of  ground  in  the  town  of  Baton  Bouge,  on  the  allegation 
that  the  alienation  was  fraudulent,  made  with  the  intention  to 
deprive  her  of  the  right  which  she  had  in  her  husband's  succes- 
sion, as  legatee  of  aU  the  property  owned  and  possessed  by 
him,  and  to  defraud  her  of  her  portion  of  the  acquests  and  gains 
made  during  marriage.    The  defendants  pleaded  Hhe  general 
issue,  and  that  a  bona  fide  consideration  has  been  paid  by  him 
for  the  property.    On  the  trial  of  the  cause  of  the  first  instance, 
two  bills  of  exceptions  were  taken  to  the  opinion  of  the  judge. 
Our  ideas  in  regard  to  them  will  be  better  understood  by  first 
examining  what  are  the  rights  of  the  plaintiff  in  the  different 
characters  in  which  she  presents  her  claim.     Some  part  of  the 
difficulty  which  attended  the  investigation  in  the  court  below, 
jf%  apprehend  now,  from  not  sufficiently  attending  to  this  cir* 
oomstance. 
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The  plaiiitiif  sues  eb  legatee  of  all  the  piopertj  of  her  hat- 
band, and  as  partner  in  the  oonuntmity  of  aoqneats  and  gainB. 
The  rights  which  the  law  has  oonf erred  on  her  in  these  sefeKml 
capacities  are  widely  different.    In  that  of  legatee,  she  ropre- 
sents  the  ancestor— claims  nnder  and  through  him — and  has  no 
other  means  of  avoiding  the  contract  bnt  those  which  he  poo* 
sessed.    As  he,  therefore,  ooold  not  have  given  parol  evidence 
to  show  that  the  sale  was  sunolated,  she  was  properly  refused 
pennission  to  do  so.    Bnt  in  virtue  of  her  claim  to  the  one  half 
of  the  property  acquired  during  marriage,  she  advances  preten- 
sions in  herself,  independently  of  and  adverse  to  those  of  her 
husband,  and  consequently  stands  with  the  privileges  which 
the  law  confers  on  third  persons,  to  enable  them  to  avoid  con- 
veyances by  which  they  are  defrauded.    They,  as  it  is  well 
Imown,  may  give  parol  testimony  to  show  that  the  instrument 
which  they  attack  is  null  and  void.    Indeed,  it  is  of  necessity 
they  should  do  so;  for  if  creditors,  and  persons  not  parties  to 
acts,  were  held  bound  to  provide  themselves  with  a  counter- 
letter,  it  would  be  making  the  very  fraud  of  which  they  com- 
plain the  means  of  depriving  them  of  all  redress  against  it. 

The  testimony  offered  in  the  court  below  was,  however,  re- 
jected on  grounds  particular  to  this  case.  The  plaintiff  offered 
a  witness  to  prove  acts  and  declarations  of  the  vendor,  that  the 
deed  of  sale  to  the  defendant  was  without  consideration.  This 
was  objected  to  on  the  ground  that  what  was  done  or  said  by 
the  seller,  out  of  the  presence  of  the  purchaser,  could  not  be 
used  against  the  latter;  and  in  the  decision  we  think  the  court 
erred.  To  set  aside  the  conveyance,  three  things  were  neces- 
sary: Fraud  on  the  part  of  the  vendor;  fraud  on  the  part  of 
the  vendee,  and  an  injury  to  the  party  complaining.  The  acta 
and  declarations  of  the  first  are  surely  as  good  and  as  high  evi- 
dence as  any  other  that  can  be  given  to  prove  fraud  in  him. 
They  are,  of  course,  not  sufficient  to  show  the  vendee  acted 
from  the  same  motive;  for  then,  as  it  was  justly  said  in  argu- 
ment, every  purchaser  would  hold  at  the  mercy  of  him  from 
whom  he  bought.  But  it  is  not  a  good  objection  to  the  intro- 
duction of  evidence,  that  it  does  not  make  out  at  once  the 
whole  of  the  case  in  support  of  which  it  is  presented.  The  de- 
fect of  the  proof,  when  received,  seems  to  have  been  mistaken 
here  for  the  right  to  offer  it. 

The  second  bill  of  exceptions  was  taken  to  the  charge  of  the 
judge  to  the  jury,  that  the  fourth  article  of  the  civil  code,  846,, 
governed  this  case.      We  deem  it  uimecessary  to  examine 
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^rlietliieir  that  opinion  is  correct  in  relation  to  the  plaintiff's 
olaiin  &8  legatee,  as  we  are  satisfied  it  was  not  so  in  respect  to 
tlie  piretensions  set  np  by  her  to  avoid  the  conveyance,  on  the 
gronxi-d  that  the  property  described  in  it  made  a  part  of  that 
^vrliich.  belonged  to  the  community,  and  was  acquired  during 
m&rxiage.  An  objection  was  made  that  if  she  sued  in  this 
kpaoity  she  had  mistaken  her  remedy;  and  that  she  ought  to 
brought  an  action  against  herself,  who,  as  legatee,  repre- 
the  succession  of  her  husband.  We  think  the  action 
'well  brought  against  the  person  who  received  the  property. 
IVliat  effect,  if  any,  the  acceptance  of  the  succession  of  the 
Imsband  has  on  her  right,  is  a  question  which  can  only  be  ez- 
aznined  on  the  merits:  Curia  FhiU^pwa,  lib.  2,  cap.  13,  No.  8. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided  and  re- 
versed; that  this  case  be  remanded  for  a  new  trial;  and  that  the 
judge  be  instructed  not  to  reject  parol  evidence  of  the  decla- 
ration of  the  vendor;  and  not  to  diarge  the  jury  that  the  fourth 
article  of  title  6,  diapter  1,  of  the  dvil  code,  846,  governs  this 
case.    It  is  further  ordered  that  the  appeUee  pay  the  costs  of 
this  appeal. 

Wheh  Dbclabatxoiib  ov  Ysitdqb  ABM  IhrmxNOB  ▲aAciST  Hd  Ynmia 
— Fteker,  C.  J.,  in  Bridge  v.  SggluUm,  7  Am.  Bea  209:  "The  ooodiiofe  sod 
deeUntioos  of  the  grantor  respecting  the  estate  conveyed,  and  *An/img  to 
prove  a  frandolent  intention  on  hia  part  before  the  conveyance,  ia  proper 
evidence  for  the  Jozy  npon  an  inquiry  into  the  yalidity  of  aach  conveyance,  by 
a  creditor  or  aabaeqnent  porohaaer,  who  allegea  it  to  be  frandolent.''  The 
oonrt  say,  in  Carpenter  v.  Murm^  42  Barb.  900:  "For  were  it  an  abaolnte 
conTeyance,  to  avoid  it  for  frand,  a  frandolent  intent  moat  be  ahown  on  the 
part  at  the  grantee  aa  well  aa  the  grantor."  The  role  aeema  to  be  that  the 
dedlaratuBia  of  the  vendor  are  evidence  againat  the  vendee  when  made  by 
the  vendor  before  he  parte  with  hia  intereat,  and  with  knowledge  on  the 
part  of  the  vendee:  See,  in  aapport  of  thia  nde,  Hughes  v.  Monty,  24  Iow% 
499;  Wrighir.  SrandU,  1  Ind.  836;  Rv^fingY.  TiUon,  12  Ind.  260; CAopeJ v. 
Clapp,  29  Iowa»  194;  Wadswarth  v.  Willianu,  100  Maaa.  126;  Alexander  v. 
Caldwell,  65  AltL  617}  ChadwkkY,F<nmer,  6911.  Y.iOi.  In  thelaatoaae^ 
the  ooort  aay:  "  The  principle  open  which  aach  evidence  ia  received  ia  that 
the  declarant  was  ao  aitoated  that  he  probably  knew  the  troth,  and  hia  in- 
teresta  were  aach  that  he  woold  not  have  made  the  admiaaiona  to  the  pre- 
jndice  of  hia  title  or  poaaeaaion,  onleea  they  were  troe.  *  *  *  In 
eome  of  the  atatea  of  the  Union  and  in  England,  the  admiaaiona  of  a  prior 
owner  of  choaea  in  action,  and  other  peraonal  property,  characterizing  or 
affecting  hia  title,  are  alao  admitted  in  evidence  npon  the  aame  principle 
againat  thoae  enbaeqoently  taking  title  from  him.  Bot  in  thia  atate,  after 
aome  uncertainty  aa  to  the  role,  it  waa  finally  aettled  in  the  caae  of  Paige  v. 
Cagwln,  7  Hill,  361,  that  aach  admiaaiona  in  controveraiea  about  peraonal 
property  are  not  admiaeible.  But  in  controveraiea  aa  to  real  eatate  the  rala 
ramaina  aa  above  atated.*' 
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IirsuBBD  PBOPisrr,  Kiobt  to  Abandov. — ^The  animd  111A7  ahuiAm 

iimired  property,  if  it  has  been  danuiged  to  half  its  TiJne. 
Iv  TBB  Daicaob  is  Lbss  THAiT  OsM  Half  the  TiJae  of  the  ptvperiy,  t]i« 

Mfored  has  no  right  to  abandon  without  first  calling  on  the  inforcr  to 

make  neoeeaary  repairs. 
If  thb  Ik  just  which  the  vessel  has  snstained  be  sooh  that  the  nnaoand  and 

decayed  parts  of  the  vessel  cannot  be  need  as  befoie  the  aooidant»  witli- 

oat  repairs  equal  to  half  the  Tslae,  the  insored  may  abandon. 
But  if  Rxpaibxko  thb  Injubt,  which  has  arisen  from  one  of  liie  penla 

insured  against,  will  replaoe  herin  the  same  ritoation  she  was  bslote,  bo 

matter  how  nnsoond,  the  insored  cannot  abandon. 

Appeal  from  the  oourt  of  the  first  diatriot.  The  opinion  sbiiai 
the  case. 

Livermore,  for  the  plaintiff. 

EustU,  contra. 

By  Conrt,  Pobtbb,  J.  This  is  an  action  on  a  policy  of  insur- 
ance, executed  by  the  defendants  on  the  steamboat  Alabama,  bj 
which  they  insured  her  against  the  ordinary  risk  for  the  space 
of  twelve  months.  The  petitioners  state  that  after  making  the 
insurance  and  before  the  expiration  of  the  time  therein  men- 
tioned, the  boat  proceeded  on  her  voyage,  and  while  so  proceed- 
ing, by  reason  of  excessive  fogs,  and  through  the  perils  of  the 
river,  ran  foul  of  another  steamboat,  and  was  wholly  lost,  and 
has  been  ever  since  abandoned  to  the  insurers,  of  all  of  which 
they  have  had  notice  and  have  thereby  become  Liable  to  pay  the 
sum  insured,  viz.,  six  thousand  dollars.  The  defendants  in 
their  answer,  admit  the  execution  of  the  policy  but  aver  that  the 
hull  of  the  boat,  at  the  time  of  the  execution,  was  not  .sound  or 
sea-worthy;  that  she  was  not  lost  by  the  perils  and  risk  insored 
against,  but  by  the  fault  and  negligence  of  the  master.  On 
these  issues  the  cause  was,  by  consent,  submitted  to  a  special 
jury  in  the  court  below,  who  found  a  verdict  for  the  plaintiff  for 
the  whole  sum  insured.    The  defendants  appealed. 

The  two  questions  to  which  the  argument  of  counsel  has  been 
principally  directed,  in  this  court,  are  the  sea-worthiness  of  the 
boat  at  the  time  of  insurance,  and  the  right  of  the  insured 
under  the  circumstances  of  the  case  to  abandon.  The  first  is 
one  of  fact  alone,  and  a  number  of  witnesses  were  heard  in  sup- 
port of  the  allegations  of  each  of  the  parties.  We  have  perused 
their  testimony  with  a  great  deal  of  care,  and  though  we  do 
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tLink  that  the  weight  of  it  is  in  favor  of  the  appellants^  yet  we 
do  not  feel  that  it  sufficiently  preponderates  on  that  side  to  au- 
thorize us  to  set  aside  a  verdict  which  an  intelligent  jury  has 
pronouAced;  more  particularly  when  the  evidence  was  so  contra- 
dictory.    This  part  of  the  case  disposed  of ,  we  come  to  the  other 
and  more  difficult  part  of  it,  namely,  whether  the  injury  which 
the  boat  received,  was  such  as  authorized  the  plaintiffs  to  aban- 
don lier.     The  general  rule  on  this  subject  is,  that  the  insured 
may  abandon  in  all  cases  where  the  object  insured  has  been 
damaged  to  the  amount  of  one  half  its  value,  this  being  consid- 
ered total  loss  in  the  sense  in  which  these  words  are  used  in  the 
law  of  insurance. 

Before  examining  the  evidence,  it  is  neoessazy  to  consider  a 
question  raised  by  the  counsel  for  the  appellees.    It  has  been 
contended  by  him  that  even  supposing  the  damage  done  to  the 
boat  was  not  such  as  authorized  an  abandonment,  the  appellants 
cannot  claim  the  benefit  of  the  objection,  because  they  did  hot 
offer  at  once  to  pay  all  the  expenses  necessary  to  put  the  vessel 
in  the  same  situation  in  which  she  was  previous  to  receiving  the 
injury.     We  have  looked  into  the  authorities  to  which  we  were 
referred  in  argument,  in  support  of  this  position,  and  some  other 
that  our  own  researches  have  since  famished  us  with.    We  find 
it  laid  down  by  Marshall  and  Parke,  on  the  authority  of  Lord 
Mansfield,  that  if  the  voyage  be  lost,  or  not  worth  prosecuting, 
if  the  salvage  be  high,  if  further  expense  be  necessary,  if  the  in- 
surer will  not  at  all  events  undertake  to  pay  that  expense,  the 
insured  may  abandon.    Such  general  expressions  afford  great 
latitude  for  construction,  and  we  accordingly  find  that  those 
whose  duty  it  has  been  to  act  on  them  and  apply  them,  are  by 
no  means  agreed  as  to  their  true  import.    Some  thinking  that 
where  there  is  even  a  technical  total  loss,  the  assurer  can  dis- 
charge himself  from  accepting  the  abandonment,  by  engaging 
to  pay  all  the  expenses  necessary  to  replace  the  ship  in  the  same 
situation  she  was  previous  to  the  accident.    This  opinion  is 
combated,  and  apparentiy  on  strong  ground  by  others,  who  con- 
tend that  the  offer  cannot  defeat  an  indisputably  vested  right. 
Which  of  these  opinions  we  should  adopt,  it  is  not  incumbent 
on  us  at  this  time  to  say,  neither  do  we  find  it  necessary  to  enter 
into  another  question,  on  which  the  courts  are  not  all  of  the 
same  opinion:  whether  the  refusal  of  the  insurer  to  advance 
money  to  defray  expenses,  will  in  any  case  turn  a  partial  loss 
into  a  total  loss:  6  Mass.  2^4;  Bossier  v.  New  England  Insurance 
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Co.,  4  Am.  Deo.  125;  2  Marsh.  562,  in  note  5;  1  Sezg.  &  R.  509; 
1  Conn.  807;  Phil.  Ins.  406. 

We  say  we  find  it  nnneoessarj  to  enter  into  these  qoestioiia^ 
because  the  facts  in  the  instance  now  before  ns  do  not  reqnixe 
ns  to  do  so;  admitting  that  a  demand  and  refusal  to  funiiBh 
money  sufficient  for  the  necessary  repairs  authorize  the 
in  case  of  a  partial  loss,  to  abandon,  no  such  demand  or 
fusal  has   been  proved   hera     The  plaintiffs  commenced  bj 
abandoning,  and  deprived  the   defendants  of  an  opportmiitj 
of  discharging  themselTeSy  by  adTanoing  the  money,  or  be- 
coming responsible  for  the  expenses.    If  the  loss  were  onlj 
partial  at  tiie  time  the   abandonment  was  made,  the  insured 
had  no  right  to  resort  to  that  step;  and  it  would  be  a  most 
extraordinary  doctrine  to  hold  that  a  subsequent  failure  of  the 
insurer  to  do  something  inconsistent  with  the  right  set  up  by 
the  insured,  should  be  held  to  render  an  act  valid  which  was 
not  so  at  the  time  it  was  made.     Independent  of  the  reason 
of  the  thing,  the  right  given  in  the  authorities  relied  on,  jm^ 
tifies  this  construction.    The  words  are:  *'  If  the  insurer  will 
not  undertake  to  pay  the  expenses,  the  insured  may  abandon." 
This  language  implies  most  clearly  that  the  abandonment  mast 
follow,  and  cannot  precede  the  refusal;  because  if  the  insurer 
did  undertake  to  pay  the  expenses,  the   insured  could    not 
abandon.    In  the  case  before  us,  the  alternative  of  making  re- 
pairSy  or  taking  the  boat,  was  not  presented  to  the  defendants. 
The  plaintiffs  took  on  themselves  to  consider  the  loss  as  a  total 
one,  and  their  right  must  be  now  tested  by  a  reference  to  the 
state  of  things  which  existed  at  the  time  they  resorted  to  this 
measure. 

With  this  explanation  of  our  views  of  the  law  we  proceed  to 
an  examination  whether  the  injury  sustained  by  the  boat  was 
equal  in  amount  to  the  one  half  of  her  value.  The  great  diffi- 
culty in  arriving  at  a  correct  conclusion  on  the  point  arises 
from  three  different  facts,  which  we  find  clearly  established  by 
the  testimony:  1.  That  at  the  time  she  was  abandoned,  the  cost 
of  repairing  would  have  been  more  than  she  was  worth;  2. 
That  the  damage  she  sustained  from  running  foul  of  the 
Natchez,  did  not  amount  to  more  than  one  thousand  four  hun- 
dred dollars;  and,  8.  That  if  the  boat  had  met  with  no  acci- 
dent she  might  have  run  in  the  state  she  was  for  eighteen 
months.  On  these  facts  it  is  contended  by  the  insurers  that 
all  they  had  to  do  was  to  repair  the  damage  she  actually  sus- 
tained; and  that  if  from  any  other  cause  she  was  not  worth 
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TOpMTJTig,  the  fault  was  in  the  boat,  and  thej  are  not  responn- 
ble  for  it«    On  the  other  side  it  is  urged  that  the  two  facts  of 
lier  l>eizig  able  to  run  eighteen  months  had  she  not  met  with 
this  injuiy,  and  the  amount  it  would  have  cost  to  repair  her 
aho^vr  oonclusiyely  that  it  was  owing  to  the  accident  these  re- 
pairs -were  necessary;  and  that  the  insured  was  deprived  of  the 
use  of  his  boat  for  the  space  of  time  mentioned  in  the  policy. 
W^e  apprehend  the  rule  to  be  that  in  case  an  injury  is  received 
by  an  old  and  decayed  yessel,  which,  independent  of  the  acci- 
denty  might  have  run  for  some  time;  if  the  repairs  cannot  be 
irat  on  her  in  such  a  manner  that  the  unsound  part  can  be  used 
as  f ormerly,  without  an  expense  on  both,  equal  to  the  one  half 
ot  ihe  value;  or  in  other  words,  when  the  injury  which  the 
insixrers  are  obliged  to  make  good  is  the  cause  of  the  decayed 
parts  requiring  repairs,  that  then  the  injured  may  abandon. 
But  if  repairing  the  injury,  which  has  arisen  from  one  of  the 
perils  insured  against,  will  replace  her  in  the  same  situation 
die  was  in  before,  no  matter  how  unsound  all  the  parts  may  be, 
then  the  insured  should  not  have  this  right;  for  all  that  they 
can  ask  is  that  the  boat  should  be  placed  in  staiu  quo.    We  can 
find  no  elementary  writer  by  whom,  nor  adjudged  case  wherein, 
the  principle  just  stated  is  laid  down;  but  we  think  it  the  com- 
mon sense  of  the  matter,  and  that  it  approaches  closely  doing 
justice  to  both  parties.    A  case  arose  in  the  state  of  New  York, 
and  was  decided  there,  in  which  a  different  rule  was  recognized. 
The  facts  in  that  case  appear  to  have  been  that  the  vessel  at 
the  time  of  sailing  was  stanch  and  sound,  but  that  her  bottom 
was  worm-eaten.    She  was  compelled  to  put  into  Kingston  in 
a  damaged  state,  where,  in  the  opinion  of  those  who  made  a 
survey  of  her,  it  would  have  cost  more  than  her  value  to  repair 
her;  she  was  accordingly  sold,  and  the  assured  abandoned  to 
the  underwriters.    On  the  trial  a  question  was  made,  whether 
the  repairs  rendered  necessary  on  account  of  the  vessel  being 
worm-eaten  should  be  included  in  the  estimate  of  the  expense 
of  repairs  by  which  the  loss  should  be  determined  to  be  partial 
or  total.    3^e  jury  were  told  *'  that  if  in  calculating  the  re- 
pairs they  believed  that  any  were  necessary  on  account  of 
injuries  received  from  worms  prior  to  the  vessel's  sailing,  the 
expense  of  such  repairs  should  not  be  included  in  the  esti- 
mate.''   The  supreme  court  held  this  direction  wrong,  and 
they  said,  **  if  the  ship  be  injured,  the  repairs  being  rendered 
necessary  by  a  peril  insured  against,  they  ought  to  be  made 
without  any  other  examination  as  to  her  antecedent  state,  ex- 
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cept  to  determme  the  fact  of  her  being  seaworthy.  TTe  adopt 
as  a  general  rule  that  if  the  old  injuries  are  not  such  as  to  render 
the  vessel  innavigable,  no  deduction  is  to  be  made  on  tliat  ac- 
count from  the  cost  of  repairs:"  2  Cai.  85. 

The  latest  writer  we  have  on  insurance  observes:  "  This  case 
cannot  mean  that  if  a  ship  struck  a  rock  and  break  some  of  her 
planks  and  timbers,  the  insurers  are  liable  to  pay  not  only  for 
the  repairs  of  such  damage,  but  also  for  repairing  or  replacing^ 
other  parts  of  the  ship  which  may  have  been  worn  out  or  Iiave 
decayed,  either  before  or  subsequent  to  the  commencement  of 
the  risk:"  Phil.  Ins.  406.    Whether  the  case  means  that  or  not, 
we  cannot  say;  but  if  it  does,  we  can  say  that  we  cannot  accede 
to  it.    For  if  the  underwriters  be  responsible  for  any  defect 
that  may  exist  in  the  ship,  independent  of  those  occasioned  by 
the  accident,  then  it  would  follow  that  if  the  insured  had  hauled 
the  vessel  up  without  any  such  accident,  and  discovered  that 
she  was  decayed  and  rotten,  they  could  have  called  on  the  as- 
surers to  repair  the  injury  which  time  had  produced  upon  Ler. 

Now  this  appears  to  us  not  to  be  one  of  the  risks  insured 
against.  There  are  some  general  expressions  to  be  found  in 
the  books,  which  go  to  support  the  doctrine  that  it  is  sufficient 
if  the  vessel  be  seaworthy  at  the  time  of  insurance:  Parke, 
288;  Marsh.  165.  And  Parke  states,  after  quoting  some  dicia 
of  Lord  Mansfield's:  ''That  if  it  can  be  made  to  appear  that 
the  decay  to  which  the  loss  is  attributable,  did  not  commence 
till  a  period  subsequent  to  the  insurance,  as  she  was  seaworthy 
at  the  time,  the  underwriters,  it  is  presumed,  will  be  liable:" 
Parke,  289.  If  by  these  remarks,  the  writer  means  that  such 
is  the  law  as  between  the  shippers  of  goods  on  board  the  vessel 
and  the  insurers,  the  equity  of  it,  at  least,  can  be  conceived; 
but  if  he  is  to  be  understood  as  laying  down  the  rule  as  ap- 
plicable to  a  case  between  the  owner  and  the  underwriter,  the 
justice  of  it  is  by  no  means  so  apparent;  for  the  injury  does  not 
proceed  from  any  peril  of  the  sea,  but  from  inherent  defect  in 
the  thing  itself.  And  the  law  is  still  more  doubtful,  for  no 
such  risk  is  insured  in  the  policy.  In  other  parts  of  his  work, 
however,  this  author  seems  to  recognize  the  rule  as  we  under- 
stand it:  288  and  306.  Marshall  states  that  it  is  a  well  estab- 
lished principle,  on  which  all  the  writers  agree,  that  if  a  ship 
become  innavigable  from  age  and  rottenness,  the  insurers  are 
not  responsible;  and  in  support  of  his  assertion,  he  quotes  Traga, 
Yalin,  Pothier  and  Casaregis:  1  Oondy's  Marshall,  166  and  157; 
Phil.  Ins.  246,  251.    We  conclude,  therefore,  that  the  under* 
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writers  are  not  obliged  to  make  good  the  decayed  and  rotten 
j-arts  of  a  vessel,  unless  the  accident  which  happens  within  the 
peril  inBmed  against,  is  of  such  a  nature  as  will  not  admit  of 
repairs  "being  placed  on  her,  so  that  the  decayed  and  rotten  parts 
can  1>e  used  as  formerly. 

It  ti<yw  only  remains  to  apply  these  principles  to  this  case. 
We  lia^e  it  proved  to  our  satisfaction  that  the  damage  which 
the  Ixiat  suffered  in  running  foul  of  the  Natchez,  did  not  equal 
one  lialf  of  the  value  insured.    The  contract  of  insurance  being 
one  of  indemnity,  the  assured,  in  justice,  should  not  recover 
more  than  the  sum  necessary  to  repair  the  injury  which  the 
aocidont  occasioned.    But  in  support  of  the  demand  for  the 
whole  amount  mentioned  in  the  policy,  they  rely  on  the  cir- 
cumstance that  it  would  have  required  ten  thousand  dollars  to 
put  the  vessel  in  proper  repairs.     This  must  necessarily  mean, 
not  such  repairs  as  were  rendered  necessary  by  the  accident, 
for  it  is  in  proof  that  fourteen  hundred  dollaors  would  have  paid 
for  them,  but  such  as  resulted  from  the  unsound  and  decayed 
state  of  the  boat,  and  for  these,  as  we  have  stated,  the  insurers 
are  not  resi>onsible.    There  is  no  evidence  that  the  injury  done 
by  the  accident  was  the  cause  of  the  vessel  being  condemned; 
on  the  contraiy,  it  is  expressly  stated  that  this  condemnation 
was  owing  to  her  rottenness.    And  on  the  whole,  we  are  satis- 
fied that  there  was  not  that  total  loss  resulting  from  any  of  the 
perils  covered  by  the  policy,  which  authorized  the  insured  to 
abandon. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided  and  re- 
versed; that  this  cause  be  remanded  for  a  new  trial,  and  that 
the  appellees  pay  the  costs  of  this  appeal. 

As  to  the  zig^t  to  absadoa  when  the  veeiel  oeimot  be  lepeiied  lor  hill  Imt 
Tifaie^  see  AUoU  v.  Broonu,  2  Am.  Dec  187. 


Fobd's  Gubatob  v.  Fobd. 

[9  Haszoi,  v.  S.  874.] 

CrniUDT  or  Laws.— The  niAtrimoiiiel  rights  of  the  wife  will  be  r^gnUfted 
by  the  laws  of  that  oonntry  into  which  at  the  time  of  the  maniage  she 
intended  to  /emove,  if  snoh  removal  ii  afterwaids  mada 

Appbal  from  the  court  of  the  eighth  district.    The  opinion 
states  the  ease. 


202  Fobd's  Cusatob  v.  Fobd.  [Louisiana* 

By  Court,  Mabtin,  J.   The  plaiiitiff  alleges  that  the  defend- 
ant's late  husband  died  in  this  state,  wherein  he  was  domicili* 
ated;  that  she  renounced  the  commonitjy  and  the  only  child, 
the  succession  of  the  intestate,  and  he,  the  plaintiff,  -wrs^s  ap- 
pointed curator  to  the  yacant  estate;  that  the  defendant  detains 
from  him  sundiy  slaves,  part  of  the  estate,  etc.    The  anarwer 
denies  the  plaintiff's  capacity  of  curator,  and  his  right  to   the 
slaTcs,  if  they  were  part  of  the  estate;  as  they  were  not  inven* 
toned,  it  avers  they  are  the  defendant's  property;  that  her  late 
husband,  an  inhabitant  of  Louisiana,  married  her  in  the  state 
of  Mississippi;  that  the  intention  of  the  parties  was  tQ  remove 
to  and  inhabit  the  former  state,  and  to  have  their  respectiTe 
rights  regulated  by  its  laws;  that  before  the  celebration  of  the 
mazriage,  her  intended  husband  conveyed  the  slaves  to  tmstees 
for  her  benefit.    The  plaintiff  had  judgment,  and  the  defendant 
appealed. 

The  plaintiff  introduced  his  letter  of  curatorship,  the  renon- 
dation  of  the  defendant  to  the  community,  and  the  child's  to  the 
successioD,  and  it  was  admitted  that  the  intestate  died  at  his 
residence,  in  Louisiana,  leaving  the  defendant  his  widow,  and 
a  child;  that  the  deceased  and  the  defendant  lived  together, 
without  any  separation  of  property  having  been  made  till  his 
death.    The  common  law  of  England  and  statutes  up  to  the 
declaration  of  independence  are  the  rules  of  decision  in  the 
state  of  Mississippi,  unless  altered  by  local  laws.   It  is  admitted 
that  the  slaves  named  in  the  petition  were  in  the  intestate's  pos- 
session from  the  time  they  were  brought  to  Louisiana  until  his 
death,  and  he  received  the  avails  of  their  labor  during  tUe  mar- 
riage.   It  is  admitted  that  Gumming  and  Ramsay  obtained  a 
judgment  for  one  thousand  one  hundred  and  eight  dollars  and 
forty-six  cents,  which  is  unsatisfied,  and  Hagan  and  Miller  one 
for  three  hundred  and  seventy-three  dollars  and  two  cents, 
which  is  also   unsatisfied.    Two  notes  of   the  intestate  were 
also  proved.    The  defendant  proved  that  the  slaves  were  her 
property  and  in  her  possession,  in  the  state  of  Mississippi,  before 
her  marriage  with  the  intestate,  having  brought  them  there 
from  the  state  of  Alabama  about  one  year  before  her  marriage. 
They  were  not  inventoried;  the  curator  gave  security  for  five 
thousand  three  hundred  dollars  only. 

The  intestate  and  defendant  were  married  in  the  state  of  Mis- 
sissippi, in  1818.  At  that  time  the  intestate  had  hired  three  of 
her  slaves  and  taken  them  to  Louisiana,  and  the  rest  were  in  her 
possession  or  that  of  her  trustees.  The  intended  husband  hzd 
at  the  time  a  furnished  house  and  farm  in  the  state  of  Louis- 
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iana,  and  bad  Bonia  wagon  to  remoTe  his  intended  wife's  prop- 
erly to  Tiomfiiana.  She  had  no  house,  bat  lived  with  her 
brotlker,  in  the  state  of  Mississippi,  and  hired  her  negroes  oat; 
Ahe  left  the  state  of  Mississippi  for  that  of  Louisiana  the  day 
after  tlie  maniage,  and  had  prerioasly  expressed  intention  to 
reside  permanently  in  Looisiana.  The  negroes  oame  to  Looisi- 
fu&a  trvro  or  three  days  after  the  marriage.  Before  the  marriage 
the  JTitended  bosband  exeoated  a  deed  of  settlement  for  the  said 
ni^^roee,  who  were  oonveyed  to  trastees  for  her  benefit. 

Tbe  only  question  of  law  arising  in  this  case  is,  whether  the 
matxixnonial  rights  of  the  wife  are  to  be  regulated  according  to 
tbe  laws  of  the  place  in  which  the  marriage  is  contracted,  or 
those  of  the  intended  domicile  and  residence  of  the  spouses? 
The  ^wif e  does  not  contract  where  she  enters  into  matrimony, 
hat  iirhere  she,  after  the  marriage,  migrates  or  removes.    Mtdier 
rum  agU  vJbi  malrimomum  coniraarii,  sed  vJbi  ex  maJtrimomo  mi^ 
gnxoUy  vd  divefiU  agit.  Cujas,  ad  1.    65;  Eseigere  dotem^  164. 
The  place  where  marriage  is  contracted  is  not  so  much  that 
where  the  ceremony  is  performed,  as  that  where  the  parties 
expect  to  live  and  settle:  3  Dall.  374,  875,  tnnoM.    When  the 
hnslNuid  and  wife  have  dififerent  domiciles,  it  is  to  the  law  of 
the  husband's  domicile  that  the  parties  ought  to  have  presumed 
to  have  submitted,  because  the  wife,  who,  by  her  marriage, 
follows  the  husband's  domicile,  is  presumed  to  have  had  in 
view  the  law  of  that  domicile,  which,  by  the  marriage,  is  to  be- 
come hers:  Pothier,  Comm.  No.   14.    The  general  rule  is  to 
attend  to  the  law  of  the  husband's  domicile  rather  than  to  that 
of  the  place  in  which  the  contract  is  entered  into:  Lebrun, 
Comm.  No.   18.    Eitigere  dotem  mtdier  dAei  Ulio,  ubi  marUtu 
domicUium  habuU  non  vibi  instrumenium  dotale  consoriptum  est: 
ff.  5, 1,  65.    When  a  contract  is  made  in  reference  to  another 
country  where  it  is  to  be  executed,  it  must  be  governed  by  the 
laws  of  the  place  where  it  is  to  have  its  effect:  2  Buir.  1078. 
Ghr^gorio  Lopez,  however,  in  one  of  his  notes  on  Partida  4, 
11,  24;  1  Mor.  &  Car.  482,  appears  to  understand  the  principle 
which  forcibly  results  from  these  authorities,  with  some  excep- 
tions.    We  think,  however,  that  it  may  safely  be  laid  down  as 
a  principle,  that  the  matrimonial  rights  of  a  wife,  who,  as  in 
the  present  case,  marries  with  the  intention  of  an  instant  re« 
moval,  for  residence  in  another  state,  are  to  be  regulated  by 
the  laws  of  her  intended  domicile,  when  no  marriage  contract 
is  made,  or  one  without  any  provision  in  this  respect. 

It  is,  however,  contended  that  in  the  present  case  the  parties 
had  in  view  the  laws  of  the  state  of  Mississippi,  in  which  the 
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marriage  was  celebrated;  because  a  settlement  deed  was 
cuted,  with  the  view  of  preventing  the  ordinaiy  rights  of   tUe 
husband  from  attaching.    This  settlement  is  evidence  of  a   de- 
sire of  the  parties  to   preserve  the  wife's   property  andl    Uie 
slaves  from  the  ordinary  effect  of  the  laws  of  the  state  of  ICis- 
sissippi.    It  is  urged  that  this  settlement  is  void,  because   tlie 
husband  had  no  property  in  the  slaves  at  the  time  of  its  ei^ecu- 
tion;    because  there  was  no  tradition;    because  it  was     not 
recorded  in  this  state.     We  think  that  the  settleipent  haci  the 
effect  to  prevent  the  husband  from  availing  himself  of  any  title 
he  might  afterwards  acquire,  to  destroy  that  which  he  had  tlias 
attempted  to  confer:  12  Johns.  201;  1  Johns.  Cas.  90.     The 
negroes  were  in  the  possession  of  the  wife,  for  whose  benefit 
the  settlement  was  made,  and  this  possession  was  not  distorbed; 
they  came  on  from  MissiBwppi  to  Louisiana  after  the  mar- 
riage, and  it  does  not  appean  the  husband  possessed,  or  inter- 
fered with  them  until  after  marriage,   and  his  iuterferenee 
appears  only  that  of  a  husband  on  the  parapheinal  property. 
The  neglect  to  record  does  not  affect  the  rights  of  the  parties 
to  the  settlement,  and  creditors  only  can  avail  themselves  of  it. 
A.  curator  of  a  vacant  estate  represents  the  heirs;  they  cannot 
set  up  the  neglect  to  record. 

We  are  of  opinion  that  the  husband  never  acquired  any  right 
to  the  slaves,  and  they  never  ceased  to  be  the  wife's  or  her 
trustees';  the  plaintiff,  therefore,  is  without  interest  to  claim 
tbem. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
:aent  of  the  district  court  be  avoided,  annulled  and  reyersed, 
and  that  there  be  judgment  for  the  defendant,  with  costs  in 
both  courts. 


Murph/y  V.  Mwrpky^  12  Am.  Deo.  475,  and  note;  note  to  Mtiwa^  v.  Jf^tA* 
ton,  8  Id.  188;  Xe  BnUm  v.  Nouchet,  5  Id.  736,  and  note. 


GhESNEAU  V.  GiBOD. 
[a  MABxnr,  N.  S.  613.] 
CkTABDZAN,  OoNVXBSioir  BT.— A  ward  may  elect  to  consider  an  illegal  Mb 
made  by  hia  guardian  as  a  conversion  of  the  property  sold,  and  may  rs* 
cover  the  price  with  interest. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleans. 
The  opinion  states  the  case. 

Seghers,  for  the  plaintiff. 

Mcunireau,  contra. 
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By  Court,  Mabtih,  J.     The  plaintiff  states  himself  to  be  one 
of  the  tliree  children  and  heirs  of  J.  Chesneau  and  Susan,  his 
wife,  ^wliOy  after  the  death  of  her  said  husband,  married  God- 
win;   tli&t   the   defendant  was  his  guardian,  and   during  his 
minority,    alienated  a  lot  of  ground  in  New   Orleans,  three 
Blades  and  a  horse,  part  of  his  father's  estate,  by  a  transaction 
with.  OocLwin,  on  the  settlement  of  the  alleged  rights  of  the 
plaintilFs  mother;  that  by  a  decision  of  the  supreme  court, 
ChesneauL^s  Meirs  t.  Sadler,  10  Mart.,  the  said  transaction  has 
\>eeii  lield  null  and  Yoid.    He  concluded  with  a  prayer  that  he 
may  xecoTer  from  the  defendant  the  interest  of  his  share  of  the 
appraised  value  of  the  lot,  from  the  date  of  the  transaction 
until  the  judicial  demand  by  the  inception  of  the  suit  against 
Sadler;  his  share  of  the  appraised  value  of  the  slaves  and  horses, 
with  interest  from  the  date  of  the  transaction.    There  is  fur« 
ther  a  prayer  for  general  relief.    The  general  issue  was  pleaded. 
The  plaintiff  had  judgment,  and  the  defendant  appealed. 

It  is  very  clear  that  the  defendant  is  not  bound  to  pay  in- 
terest on  the  plaintiff's  share  of  the  appraised  value  of  the  lot, 
for  he  did  not  receive  the  price  of  the  lot,  which  the  existing 
laws  prohibited  him  from  selling.  If  he  received,  or  could 
have  received,  any  money  by  the  rent  of  the  lot,  he  is  account- 
able therefor;  but  the  lot  is  alleged  to  be  an  unimproved  one, 
and  it  is  neither  alleged  nor  shown  that  it  was  susceptible  of 
being  made  to  produce  any  rent.  The  plaintiff  is  at  liberty  to 
consider  the  alienation  of  the  negroes  and  horses  (as  it  appears 
to  have  been  illegally  done),  as  a  conversion  of  them  to  the  use 
of  the  defendant,  who  is  bound  to  pay  the  value,  and  as 
guardian  must  pay  interest  thereon.  This  amounts,  as  stated 
in  the  petition,  and  proved  by  the  inventory,  to  twelve  hundred 
and  eighty-four  dollars  and  seventy-five  cents,  exclusive  of  in- 
terest. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  parish  court  be  annulled,  avoided  and  reversed, 
and  that  the  plaintiff  do  recover  the  said  sum  of  twelve  hundred 
and  eighty-four  dollars  and  seventy-five  cents,  with  costs  in  the 
parish  court,  reserving  the  defendant  his  claim  against  the 
plaintiff  for  so  much  of  Godwin's  claim  due  by  the  plaintiff,  as 
may  have  been  extinguished  by  the  alienation  of  the  slaves  and 
horses,  and  it  is  ordered  that  plaintiff  pay  costs  in  this  court. 


On  the  liability  of  gawdian  to  pay  interest  on  fundi  of  ward,  mo  8aif  % 
Bamut  8  Am.  Bee.  679,  and  note. 


OASES 

nr  vam 

SUPREME  JUDICIAL  COURT 


MAINE. 


TovLE  V.  Mabbbit. 

[tOnouuF.tt.] 

BBPB4L  ov  ScATOTB  BT  lKPU04Tioif.~An  aot  of  the  l^gisbtare  of  IUm^ 
rektiog  to  the  nme  mbjeot  as  a  rtstata  of  MawaehiweHi,  oontiiiiied  ia 
foroo  by  the  aot  of  wparation,  bat  ezpreonng  diflomt  Mntunanti^  ottub- 
liihing  different  piindplee,  and  ocmtaining  proriaiona  better  anited  te 
the  people  of  Maine,  ia  a  ▼irtnal  repeal  of  the  aot  of  Maauushnaetta. 


Ebbob  to  reverse  a  jadgment  of  the  common  plwui.  The 
question  ndeed  was,  whether  a  physieian  might  now  mMfifj^p 
assumpsit  for  his  fees,  without  having  deposited  a  copy  of  hie 
license  with  the  town  derk  of  the  town  wherein  he  resided, 
agreeably  to  Stat.  1817,  ch.  181.  The  statute  of  1817,  ch. 
181,  required  that  after  July  1, 1818,  persons  commencing  the 
practice  of  medicine  must  first  be  licensed  by  some  medical 
college;  and  section  8  of  this  act  enacted  that  any  person  who 
might  be  thereafter  licensed  to  practice  physio  should  deposit 
a  copy  of  his  license  with  the  derk  of  the  town  where  he  might 
come  to  reside,  on  psin  of  being  debarred  the  benefit  of  law 
to  recover  his  fees.  By  the  act  of  1818,  ch.  118,  persons  com- 
mencing practice  after  July  1, 1819,  were  required  to  be  first 
licensed  by  the  Massachusetts  medical  sodety,  or  to  reodve  the 
degree  of  doctor  of  medicine  from  Harvard  university.  The 
Massachusetts  medical  sodeiy  appointed  five  wrywining  direct- 
ors for  each  of  the  five  districts  into  which  the  state  was  divided, 
and  of  which  districts  Maine  was  one. 

By  statute  of  1819,  ch.  161,  separating  Maine  from  Massachu- 
setts, all  the  laws  which  should  be  in  force  in  Maine  on  the 
fifteenth  of  March,  1820,  were  to  remain  in  force;  "  such  parts 
only  excepted  as  may  be  inconsistent  with  the  situation  and 
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condition  of  sftid  new  state,  or  repugnant  to  the  constitution 
{hereof."  The  medical  society  of  Maine  was  established  by  the 
act  of  1821,  empowered  to  license  all  who  should  pass  an  exam* 
ination,  such  examination  not  to  be  refused  to  any  candidate 
under  penalty  of  a  sum,  not  exceeding  one  hundred  doUars,  to 
his  use.  And  by  the  statute  of  1821,  oh.  180,  all  the  laws  of 
Ifasaachusetts  which  had  been  re-enacted  were  repealed,  so  far 
as  Maine  was  concerned,  but  the  repealing  act  setting  forth 
tbe  titles  of  the  acts  repealed,  did  not  enumerate  the  abor 
mentioned  statutes. 

The  plaintiff  in  error,  the  plaintiff  below,  was  licensed  by  the 
New  Hampshire  medical  society,  in  September,  1819;  he  soon 
afterwards  came  to  reside  in  this  state,  but  did  not  deposit  his 
license  with  the  town  clerk.  The  services  sued  for  were  per- 
formed in  1822. 

Feasenden  and  DMoi»^  for  the  plaintiff  in  error. 

CfreenJeaf^  oofnJtra. 

By  Court,  Msllsn,  O.  J.  The  statute  of  1817,  ch.  181,  de- 
nies the  right  of  action  to  no  surgeon  or  physician,  if  licensed 
by  any  medical  society.  The  statute  of  1818,  ch.  118,  denies 
such  right  to  all  not  licensed  by  the  Massachusetts  medical 
society,  or  honored  with  the  degree  of  doctor  of  medicine  from 
Harvard  university;  and  repeals  the  provisions  on  this  subject 
in  the  former  act,  but  does  not  in  terms  repeal  the  third  section 
of  it,  which  requires  a  copy  of  the  diploma  to  be  recorded  in  the 
oflSce  of  the  clerk  of  the  town  in  which  such  surgeon  or  phy- 
sician shall  reside.  The  latter  act  went  into  operation  from 
and  after  July  1,  1819.  The  plaintiff's  diploma  bears  date 
September,  1819,  and  tberefore  it  gave  him  no  right  to  practice 
as  a  physician  or  surgeon  in  any  part  of  Massachusetts,  and 
enjoy  tbe  benefit  of  legal  process  to  recover  his  fees  or  com- 
pensation for  his  services.  Hence  it  follows  that  it  is  of  no 
consequence  whether  the  diploma,  or  a  copy  of  it,  was  ever 
recorded  in  the  office  of  the  town  clerk  or  not;  nor  whether 
tbe  third  section  of  the  former  statute  is  repealed  or  not;  un- 
less, if  in  force,  it  has  relation  to  diplomas  or  letters  testimonial 
granted  by  tbe  Maine  medical  society,  which  will  presently  be 
considered.  If  tbe  act  of  1818,  ch.  113,  is  now,  or  at  the  time 
the  plaintiff's  services  were  performed  was,  in  force,  then  this 
action  cannot  be  supported.  It  is  not  repealed  by  the  general 
repealing  act  of  1821,  ch.  180.  If  it  remained  in  force  after 
the  fifteentb  of  March,  1820,  it  was  in  consequence  of  the  pro- 
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visions  in  the  sixth  section  of  the  act  of  sepaiation.  It  is  con« 
tended  that  it  did  not,  and  could  not,  after  this  state  became 
independent;  because  one  of  the  five  medical  districts,  created 
by  the  third  section  of  that  act,  was  composed  of  those  co.un- 
ties  of  Massachusetts  which  now  form  the  state  of  Maine. 
This  objection  seems  to  admit  of  no  satisfactoxy  answer.  But, 
supposing  it  did  so  remain  in  force  after  the  fifteenth  of  March, 
1820,  was  it  in  force  when  the  plaintiff's  services  were  per- 
formed in  1822,  or  at  any  time  after  March  8,  1821,  when  the 
Maine  medical  society  was  incorporated?  In  deciding  this 
question,  it  is  necessazy  to  consider  the  reasons  which  occa- 
sioned the  introduction  of  the  before-mentioned  provisions  into 
the  act  of  separation.  It  was  evidently  designed  to  prevent  the 
confusion  consequent  upon  a  suspension  of  law,  and  the  injuiy 
which  would  thereby  result  to  the  community  and  individuals. 
It  was  for  the  purpose  of  giving  time  to  the  legislature  of  this 
state  to  re-enact,  modify,  or  repeal  those  laws,  as,  on  considera- 
tion, they  should  determine  most  for  the  interest  and  best 
adapted  to  the  situation  of  the  state.  Therefore,  any  act  of 
our  own  legislature,  relating  to  the  same  subject  with  a  statute 
of  Massachusetts  continuing  in  force  here  by  the  act  of  separa- 
tion, but  expressive  of  sentiments  different  from  those  of  the 
legislature  of  Massachusetts,  establishing  different  principles 
and  containing  provisions  deemed  better  suited  to  our  habits, 
views  and  situation,  ought  to  be  considered  as  a  virtual  repeal 
of  such  act  of  Massachusetts;  and  such  an  alteration  or  repeal 
was  intended  in  the  saving  clause  in  the  act  of  separation 
alluded  to. 

In  this  manner,  and  on  these  principles,  we  must  construe 
the  act  establishing  the  Maine  medical  society.  It  was  evi- 
dentiy  intended  to  regulate  and  improve  the  practice  of  physio 
and  surgery  in  this  state;  and  with  this  view  to  establish  certain 
principles  and  rules  to  be  observed  in  medical  education,  as 
preliminaries  to  the  obtaining  of  the  letters  testimonial  of  the 
society,  or  a  degree  of  bachelor  or  doctor  of  medicine  in  Bow- 
doin  college.  In  short,  it  was  designed  to  supersede  all  the 
legislative  provisions  which  had  been  enacted  in  Massachusetts 
on  the  subject,  and  to  place  it  on  ground  of  our  own.  All  its 
provisions  lead  to  this  conclusion.  It  contains  no  clause  re- 
quiring a  copy  of  the  letters  testimonial  to  be  recorded  in  the 
town  clerk's  office,  nor  does  it  attach  any  legal  disabilities  to  a 
practitioner  who  has  never  obtained  a  license,  or  never  recorded 
it,  if  obtained,  in  the  manner  required  by  the  two  acts  of  Mas- 
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Bachusettfl.  This  being  a  distinot  and  fall  expzefudon  of  the 
public  mind  on  this  interesting  subject,  we  are  bound  to  con- 
sider all  the  pre-existing  laws  and  regulations  in  relation  to  it 
as  superseded,  and  at  an  end.  Hence,  the  position  of  the  de- 
fendant's counsel,  that  the  third  section  of  the  statute  of  1817, 
ch.  131,  is  now  in  force  in  this  state,  and  that  the  letters  testi- 
monial granted  by  our  own  medical  society  must  be  recorded 
in  the  town  clerk's  office,  to  entitle  the  licentiate  to  the  benefit 
of  legal  process  for  the  recoyeiy  of  compensation  for  his  pro- 
fessional services,  cannot  be  admitted  to  have  any  foundation. 
The  whole  spirit  of  the  act  incorporating  our  own  medical 
sociei^  forbids  us  to  admit  the  principle  contended  for.  Be- 
sides, the  very  terms  of  the  third  section  relied  on,  do  not  em- 
brace the  present  case.  It  speaks  only  of  those  licensed  to 
practice  in  the  commonwealth  of  Massachusetts;  and  the  mean- 
ing must  have  been,  licensed  by  some  of  the  authorities  de- 
scribed in  that  act,  or  the  subsequent  statute  of  1818,  ch.  113, 
For  these  reasons,  we  are  satisfied  that  the  judgment  is  er- 
roneous, and  must  be  reyersed;  and  a  new  trial  may  be  had  at 
the  bar  of  this  court. 


Repsal  ot  Statutxs  bt  Ikfugatzon.— The  repeal  of  an  early  atetate  by 
a  later  one,  wherein  are  no  words  of  repeal  of  former  acts,  reata  in  the  pre- 
aomption  that  the  legialative  body  intended  to  give  effect  to  ita  enaotmenta. 
Where  the  legislators  have  considered  the  snbject-matter  of  a  prior  statate, 
and  have  adopted  other  acta  embracing  that  Bnbject-matter,  and  have  made 
each  changes  as  renders  it  impossible  for  both  statates  to  be  in  force,  it  fol- 
lows, aa  a  presumption  of  intention,  in  the  absence  of  express  declaratioii% 
that  the  second  shonld  take  the  place  of  the  first.  On  the  other  hand,  if  the 
two  enactments  may  subsist  together,  and  each  have  operation,  it  will  be  pre- 
snmed  that  the  legislators  had  this  possibility  in  mind  where  they  have  added 
to  the  aabeeqnent  act  no  words  of  repeal,  and  that  they  intended  both  stat- 
ntea  ahoold  stand. 

As  a  resnlt  of  this  doctrine  of  intention,  the  repeal  of  statates,  by  impli- 
cation, is  not  favored  by  the  courts:  Pec^  v.  Quigg,  69  N.  Y.  83,  88;  Peo» 
pie  ▼.  PcUmer,  62  Id.  82;  Hogan  v.  Ouigon,  29  Gratt  709;  8kU€  v.  Severance^ 
66  Ma  378;  W.  W,  Co.  v.  Bvrkhart,  41  Ind.  364.  And  it  is  heldsach  con- 
stmetion  should  be  given  the  two  provisions  of  the  law  aa  will  enable  them 
both  to  have  effect:  FowUr  v.  Perkins,  77  IlL  271;  Ivenon  v.  SkOe,  62  AU. 
170.  Yet  where  the  two  statutes  are  plainly  inconsistent,  and  cannot  be 
reconciled  by  any  judicial  ccnatruction,  the  later  act  must  be  presumed  to 
have  been  intended  to  take  the  place  of,  and  repeal,  the  earlier  one,  so  far 
aa  they  are  inconsistent.  "  A  subsequent  statute  which  is  clearly  repugnant 
to  a  prior  one,  necessarily  repeals  the  foimer,  although  it  do  not  do  so  in 
terms;  and  even  if  the  subsequent  statute  be  not  repugnant  in  all  its  provis- 
ions to  a  prior  one— yet,  if  the  latter  statute  was  clearly  intended  to  prescribe 
the  only  rule  which  should  govern  in  the  case  provided  for,  it  repeals  the 
original  act:  Sedg.  on  Stat,  and  Const.  Law,  124;  RochuUr  v.  Bamea^  26 
Am.  Dbo.  Tol.  ZI7— U 
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Bftrh.  657,  and  CMes  oitad.  A  ■abaaqnent  statute  making  a  different  pravis- 
ioa  on  the  tame  eabject  ia  not  to  be  oonatraed  aa  an  ezplanatoiy  act,  bnt  aa 
implied  repeal  of  the  former:  Doth  t.  Van  Klttek^  7  Johna.  477;  CohaMam 
Mfg,  Co,  y.  FaiKierpoeJ,  4  Cow.  566w  Inoonaiatent  proyiaiona  inoompatiUa 
witii  each  other  are  thna  repealed,  leaying  the  former  law  in  full  force  and 
effect  in  aU  other  respeota:  LMngtian  y.  florrM,  11  Wend.  329;  Harringeom 
▼.  Trudees  qf  RochetUr,  10  Id.  547;**  BxceUhr  Petroleum  Co.  y.  Emlmry,  67 
Barb.  264.  Generally,  where  there  ia  a  plain  and  onayoidable  lepognaaoe 
between  the  new  proyiaion  and  a  former  atatnte,  a  repeal  by  implication  will 
take  place:  ForqueronY.  DonaUif^  7  W.  Va.  114;  Comngtom  y.  CU^qfEtulSL 
Lcuii,  78  m.  618;  Pacific  R.  R.  Co.  y.  Can  Camiy,  53  Mo.  17;  W.  W,  Co. 
y.  Burkhofi,  41  Ind.  864;  PeopU  y.  Bwri,  43  OaL  561;  GrofU  Co.  y.  SeU,  5 
Or.  243;  HwH  y.  Haum,  Id.  27& 

Aa  a  rale»  nniyeraally  recogniaed,  a  new  Btatnte»  reyiaingthe  whole  anbjeet- 
matter  of  an  old  one,  and  eyidently  intended  as  a  anbetitnte  for  it^  although 
there  ia  no  daoae  to  that  effect,  will  operate  aa  a  repeal  of  the  old  law:  ^ate  y. 
Rogert,  10  Ney.  319;  Korri$  y.  Crocker,  13  How.  429.  Followed  in  UnUeJ 
Siaiee  y.  Tynen,  11  WaU.  95;  UnUed  StaUe  y.  Barr,  4  Saw.  256;  DowdeU  y. 
TheSiaie,  58  Ind.  333;  Haffc$  y.  The  State^  55  Id.  99;  LomghU  y.  I^oayjott, 
48  Ind.  6a 

The  aapreme  oonrt  of  the  United  Statea  had  oocaaion  in  Murdock  y.  CUy  c/ 
Memphis,  20  WalL  590,  to  paaa  upon  the  effect  of  the  aeoood  aeotion  of  the 
act  of  Febroary  5,  1867,  npon  the  twenty-fifth  aeotion  of  the  judiciary  act 
of  1789.  In  applying  the  piinciplea  of  repeala  by  implication,  Mr.  Joatioe 
Miller,  deliyering  the  opinion  of  the  conrt^  aaid:  "The  act  of  1867  baa  no 
repealing  claoae,  nor  any  expreaa  words  of  repeal  If  there  ia  any  repeal, 
therefore,  it  ia  one  of  implication.  The  diSerencea  between  the  two  auctiona 
are  of  two  daaaea,  namely,  the  change  or  sabatitation  of  a  few  worda  or 
phraaea  in  the  latter  for  thoae  need  in  the  former,  with  yeiy  alight^  if  any, 
change  of  meaning;  and  the  onuaaion  in  the  latter  of  two  important  pro- 
yiaiona foond  in  the  former.  It  will  be  peroeiyed  by  thia  statement  that 
there  ia  no  repeal  by  poaitiye  new  enactmenta  inoonaiatent  in  terma  with  the 
old  law.  It  ia  the  worda  that  are  wholly  omitted  in  the  new  atatnte  which 
ooostitate  the  important  f catore  in  the  questiona  thna  propoanded  for  dia- 
fflitr*""  A  oarefol  compariBon  of  theae  two  aeotiona  can  leaye  no  donbt  that 
it  waa  the  intention  of  congreaa,  by  the  latter  atatnte,  to  reyiae  the  entire 
matter  to  which  they  both  had  reference,  to  make  anch  changea  in  the  law  aa 
it  stood  aa  they  thought  beat»  and  to  aubstitnte  their  will  in  that  regard 
entirely  for  the  old  law  upon  the  aubjeot.  We  are  of  opinion  that  it  waa 
their  intention  to  make  a  new  law  ao  far  aa  the  preeent  law  diffored  from  the 
former,  and  that  the  new  law,  embracing  all  that  waa  intended  to  be  pre- 
served of  the  old,  omitting  what  waa  not  ao  intended,  became  complete  ia 
itnlf ,  and  repealed  all  other  law  on  the  subject  enibraoed  within  il  The 
anthoritiea  on  thia  aubjeot  are  dear  and  uniform:  W.  8,  y.  Tifmn,  11  WalL 
88;  Heitdentm  Tobacco,  Id.  662;  BarileU  y.  Khig,  12  Man.  537  [7  Am.  DeoL 
991;  dnefoaaKy.  Cody,  10  Pick.  36;  Sedg.  on  Stat.  126.'* 
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POTTEB  i;.  Ma.yo. 

[8  CfWMmnMkw,  84.] 

AxxoBinR'B  LDor.^-An  attorney  had,  at  oommon  law,  no  Imq  for  Ida  ooatiL 
In  thia  state  the  attonaey  has  a  lien,  bat  it  doetnot  eziat  vntil  jndgnunb 
Henoe,  if  the  plaintiff  aasign  his  intereet  in  the  judgment  before  it  ia 
entered,  the  awignee  holds  free  from  the  attorney's  lien. 

Debt  on  an  administration  bond.  The  action  was  proae- 
ented  in  behalf  of  the  attorney  of  one  Martin  in  an  action  hj 
Martin  against  Mayo,  wherein  the  plaintiff  recoyered  judgment. 
It  appeared  that  the  case,  Martin  t.  Mayo,  was  taken  under 
consideration  by  the  court,  and  judgment  pronounced  early 
in  the  May  term  of  1813,  but  not  entered  until  May  29.  On 
the  day  after  the  rendition  Martin  assigned  the  judgment  to 
one  Curry,  whom  Mayo  paid,  and  from  whom  he  obtained  a 
discharge.  It  also  appeared  that  on  the  twenty-eighth  of  May, 
Mayo  had  notice  of  the  assignment,  but  neyertheless  paid  the 
amount  of  the  judgment  to  Curry.  The  present  action  sought 
to  enforce  the  attorney's  lien,  on  the  ground  that  Mayo  paid 
Ourry  with  notice  of  the  existence  of  the  lien.  The  cause  was 
submitted  on  the  question  whether,  if  the  actual  entry  of  judg- 
ment were  necessary  to  perfect  the  lien  of  the  attorney,  ainy 
notice  after  that  time  could,  by  relation,  avail  the  plaintiff  to 
mftin^-^tin  the  issue  on  his  part.  Verdict  for  the  defendant,  sub- 
ject to  the  opinion  of  the  court 

.finory,  for  the  plaintiff. 

Hopkins^  contra. 

By  Court,  ICellbh,  C.  J.  In  the  course  of  the  pleadings, 
tiie  parties  have  lost  sight  of  the  assignment  of  McLellan,  and 
issue  is  taken  on  the  single  question  whether  Mayo  had  notice 
of  the  attorney's  lien  before  payment  was  made  to  Curry,  on  the 
twenty-eighth  of  May,  1813.  The  judgment  in  the  suit  of 
MarHn  t.  Mayo  was  entered  May  29.  The  inquiry  then  is, 
whether  the  lien  existed  or  became  perfect  till  judgment,  so 
that  notice  of  it  could  be  giyen  before  that  time,  as  alleged  in 
the  surrejoinder. 

In  the  case  of  Oetchd  t.  Clark,  6  Mass.  809,  the  court,  in  giy- 
ing  their  opinion,  said  that  **  before  judgment,  it  is  yery  dear 
that  the  plaintiff  might  settle  the  action  and  discharge  Oie  de- 
fendant without  or  against  the  consent  of  his  attorney,  who 
had  no  lien  on  the  cause  for  his  fees;  that  after  judgment,  if 
tte  plaintiff  released  the  judgment  to  the  defendant,  the  law 
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liad  provided  no  remedy  for  him  but  an  action  for  his  teem 
against  his  client."  Whatever  roles  or  principles  may  have  been 
adopted  in  the  English  courts,  it  seems  that  at  conmion  law  an 
attorney  has  no  lien  for  his  costs,  as  the  coort  also  decided  in 
Baker  v.  Cook,  11  Mass.  236.  That  court  considered,  and  bo 
do  we,  that  whatever  lien  he  has  is  created  by  the  act  of  Massa- 
chusetts of  1811,  ch.  84,  directing  officers  in  the  levy  of  execu- 
tions, wherein  the  creditor  in  one  is  debtor  in  the  other,  ta 
cause  one  execution  to  answer  and  satisfy  the  other,  so  far  as 
the  same  will  extend.  The  act  contains  this  proviso:  **  That 
nothing  in  this  act  shall  be  oonstmed  to  affect  or  discharge  the 
lien  which  any  attorney  has  or  may  have  upon  any  judgments 
or  executions  for  his  fees  and  disbursements."  The  proviso  also 
protects  bona  fide  assignments  of  judgments,  executions  and 
causes  of  action.  The  same  provision  is  re-enacted  in  this 
state  in  the  fourth  section  of  the  statute  of  1821,  ch.  60.  By 
the  terms  of  the  law,  the  lien  which  is  created  is  upon  the  judg- 
ment and  execution,  and  the  provision  just  quoted  is  for  the 
purpose  of  protecting  that  interest  which  an  attorney  has  in 
such  judgment  or  execution,  on  account  of  his  fees  and  dis- 
bursements, and  preventing  the  judgment-creditor  from  dis- 
charging such  judgment  or  execution,  or  enforcing  the  collection 
of  the  amount  due,  to  the  prejudice  of  such  attorney's  right 
and  lien.  According  to  the  language  of  the  statute,  then,  it 
appears  that  an  attorney's  lien  does  not  exist  until  judgment. 
The  lien  is  upon  that,  and  on  the  execution  issued  on  such 
judgment.  If  we  attend  to  the  design  and  object  of  the  pro- 
vision, we  shall  azrive  at  the  same  conclusion.  As  we  have 
above  stated,  the  intention  of  the  legislature  was  to  protect  the 
attorney's  interest  from  the  control  of  his  client;  it  was  to  give 
to  him  the  security  of  the  judgment-debtor,  in  addition  to  the 
original  responsibility  of  his  client.  Now,  it  is  perfectly  dear 
that  until  a  judgment  is  rendered,  such  additional  security  can- 
not exist,  because  until  then  no  coercive  power  is  given  to  the 
creditor,  and  it  was  against  this  power  that  the  statute  provis- 
ion was  intended  as  a  guard.  For  these  reasons,  we  think,  the 
lien  of  the  attorney  in  the  present  case  never  had  a  legal  exist- 
ence till  judgment,  which  was  on  the  twenty-ninth  day  of  May; 
of  course,  no  legal  notice  of  such  lien  could  be  given  till  after 
such  judgment  was  rendered,  and,  therefore,  it  was  too  late  to 
destroy  the  effect  of  the  payment  of  the  judgment  by  Mayo  to 
Curry,  on  the  day  preceding,  which  payment  is  admitted  by  the 
pleadings.    In  this  view  of  the  subject,  it  would  be  contrary  to 


May,  1824.]  Bbeweb  v.  Sxith.  21S 

JQstioe  and  f  aamdSB,  as  well  as  to  legal  principles  of  oonatmo- 
tion,  to  giye  to  the  judgment  a  retrospectiTe  operation  relative 
to  the  attorney's  lien;  for  by  so  doing,  it  would  overreaoh  a 
payment  by  the  defendant  Mayo  honestly  made,  and  without 
notice  of  the  attorney's  right  to  a  person  authorized  to  veoeiTe 
the  money;  and  we  should  thereby  compel  the  defendants,  or 
Hayo,  the  principaly  to  pay  the  debt  a  second  time. 
Judgment  on  the  yerdict. 


Bbbsweb  V.  Smteh. 

AiTACBMBrr,  Propbbtt  Sdbjsct  to.— One  who  is  entitled  lor  Mrvioet  Nn» 
dered  to  reoeire  ten  thoosand  brioks  ont  of  a  kiln,  ham  not»  prior  to  their 
deliTBiy  to  him,  any  interest  therein  subject  to  attachment. 

Tbbspass  against  a  deputy  sheriff  for  taking  and  canying 
away  ten  thousand  bricks  from  the  plaintiff's  kiln.  Verdict  for 
the  plaintiff,  whereupon  the  defendant  excepted.  The  case 
appears  from  the  opinion. 

Adams,  for  the  defendant. 

Hopkins,  contra. 

By  Court,  Weston,  J.  The  validity  of  the  defense  in  this 
case  will  depend  upon  the  question  whether  Benjamin  Thomes, 
at  the  time  of  the  attachment  of  the  bricks  as  his  property,  had 
therein  a  Tested  interest.  The  kiln  originally  belonged  to  the 
plaintiffs,  who  also  fumiahed  the  wood  to  burn  it.  Thomes 
was  to  bum  the  bricks,  for  which  service  the  plaintiffs  agreed 
to  deUver  him  ten  thousand  of  the  same  bricks,  after  they  should 
be  burnt.  Thomes  performed  the  sendee;  but  it  does  not  ap« 
pear  that  the  bricks  have  been  deUvered  to  him,  as  by  the 
plaintiff's  contract,  they  engaged  to  do;  nor  did  they  assent  to 
the  attachment,  but  forbade  it.  Until  delivery,  actual  or  con- 
struetive,  the  claim  of  Thomes  rested  in  contract,  for  the  breach 
of  which  his  remedy  was  by  action.  There  is  no  evidence  in 
the  case  from  which  a  constructive  deliveiy  can  be  inferred. 
The  plaintiffs  have  done  no  act,  except  that  of  entering  into 
the  contract.  It  was  not  agreed  that  upon  the  performance  of 
the  service,  Thomes  was  to  take  the  bricks;  but  they  were  to 
be  delivered  to  him  by  the  plaintiffs. 

If  after  the  bricks  were  burnt,  Thomes  had  demanded  his  ten 
thousand,  and  had  been  told  by  the  plaintiffs  to  take  them;  or 
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if  anything  had  been  said  or  done  by  the  plaintilb  expressive 
of  their  assent  that  he  should  take  them;  that  might  have  been 
■nfScient,  in  an  article  of  this  desoriptiony  to  have  Tested  the 
property  in  Thomes,  so  as  to  have  rendered  it  liable  to  be  taken 
at  the  suit  of  his  creditor.  But  nothing  of  this  kind  appears. 
We  have  examined  the  cases  cited  by  the  counsel  for  the  de- 
fendant, and  find  them  to  have  been  cases  of  sale,  supported 
by  a  diversity  of  proof  as  to  delivery » actual  or  oonstmotive.  But 
this  is  not  a  case  of  sale;  but  of  a  contract  to  deliver,  unat- 
tended with  the  droumstanoes  from  which  a  deliveiy  can  be 
presumed*  The  exceptions  to  the  opinioii  of  the  oouxt  below 
are  overruled,  and  the  judgment  afBnned. 


WOODBDBY  V.  N( 


•)wwi:i 


[SOnBniUF.M.] 

AwiBD  WHnr  Fival. — ^An  arbitmtor,  after  making  and  pnbliriii^g  Ua  awaid, 
has  no  authority  to  re-examine  the  oanae  and  make  another  award  witb- 
ont  the  oonient  of  the  parties. 

AssuxPBiT  on  an  award,  tried  on  the  general  issue  in  the  court 
below,  from  which  it  came  up  on  exceptions  taken  by  the 
plaintiff  to  a  nonsuit  The  arbitrator  was  called  as  a  witness, 
by  the  defendant,  and  against  plaintiff's  objection,  was  allowed 
to  testify.  The  substance  of  his  testimony  and  the  facts  of  the 
case  appear  from  the  opinion. 

JOen,  for  the  plaintiff 

SieNnnSf  for  the  defendant. 

By  Court,  Mkllkv,  0.  J.  In  this  as  in  other  actions  of  as- 
sumpsit, the  general  issue  is  a  denial  of  all  the  material  facts 
stated  in  the  declaration  and  renders  it  neceesazy  for  the 
plaintiff  to  prove  them.  On  this  issue  then,  the  defendant  may 
contest  the  fact  of  submission,  of  making  the  award,  and  of 
notice  thereof  prior  to  the  commencement  of  the  action;  because 
all  these  facts  are  necessary  to  create  an  obligation  on  the  part 
of  the  defendant  to  pay  the  plaintiff  the  sum  awarded.  Hence 
it  was  competent  for  the  defendant  tp  prove  any  fact  tending  to 
show  that  the  arbitrator  was  not  authorized  to  make  the  award 
in  question,  although  the  submission  had  been  proved  as  alleged; 
and  for  this  reason  the  objection  to  the  testimony  of  the  arbi- 
trator cannot  be  sustained,  at  least  so  far  as  it  related  to  the 
time  when,  and  the  circumstances  in  which,  the  award  was 
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made.  The  question  is,  whether  the  arbitrator  had  any  au- 
thority to  male  the  award  declared  on,  bearing  date,  April  7, 
1823.  It  appears  that  pursuant  to  the  submission  bearing  date 
January  12, 1822,  the  arbitrator  made  an  award  on  the  fourth 
of  March,  1822,  delivered  it  to  the  phuntiff's  counsel,  and  ad- 
dressed notice  of  it  to  the  defendant,  though  there  is  no  proof 
that  it  was  cTer  received;  that  the  arbitrator  considered  himself 
discharged  of  all  further  trust,  and  conyersed  with  the  plaintiff 
and  his  counsel  freely  on  the  subject;  and  as  he  thinks,  ex- 
pressed his  opinion  that  the  defendant  was  in  the  wrong. 

It  further  appears  that  the  plaintiff  considered  the  arbitrator 
as  having  made  his  final  award,  because  he  commenced  an  ac- 
tion on  tiie  award  of  March  4, 1822,  at  the  August  term  of  the 
court  of  common  pleas  next  following;  and  it  was  admitted  by 
the  parties  during  the  argument,  that  for  want  of  proof  of  no- 
tice to  th&  defendant  of  the  award  thus  made,  the  suit  was  dis- 
continued. After  all  this  the  submission  was  handed  back  to  the 
arbitrator  in  March,  1823,  who,  after  having  given  notice  to  the 
parties,  proceeded,  in  the  absence  of  the  defendant  to  re- 
examine the  cause,  and  made  the  award  on  which  this  action  is 
founded,  and  therein  awarded  eight  dollars  more  to  the  plaint- 
iff than  the  amount  of  the  former  award,  being  for  costs  of  the 
second  trial.  On  these  facts,  it  is  difficult  to  conceive  what 
authority  the  arbitrator  had  to  make  any  further  decision  re- 
specting the  questions  submitted  to  him,  after  he  had  completed 
his  first  award,  and  delivered  it  to  the  plaintiff's  counsel.  No 
consent  of  parties  had  ever  been  given  for  the  continuance  and 
exercise  of  his  authority  after  that  time.  The  authorities  on 
this  subject  api>ear  to  leave  no  room  for  doubt:  Cro.  Jac.  684; 
4  East,  684;  6  Id.  309;  8  Id.  63,  and  Eyd  on  Awards,  118, 126. 
On  this  ground,  without  noticing  any  other  objection,  we  are  of 
opinion  that  the  Jiast  award  is  void;  and  of  course  this  action 
cannot  be  maintained. 

The  exceptions  are  overruled  and  the  judgment  of  the  court 
below  is  affirmed. 

Thb  Bulb  that  an  Awabd  should  bb  Final  m&tam  not  that  nothing  ahaU 
remain  to  be  done  to  complate  the  ezecation  6f  the  award,  bat  that  the  thing 
to  be  done  shall  have  been  determined  and  defined  to  a  reasonable  certainty: 
Stnmg  ▼.  Strong,  9  Cosh.  600.  To  render  an  award  final,  it  is  necessary  that 
it  should  be  a  complete  and  final  disposition  and  determination  of  the  matter 
sabmitted.  "The  very  sweeping  character  and  operation  of  this  role  will 
become  obvioas  npon  a  mQmenfs  reflection.  Without  stretching  the  phrase 
beyond  itsordinary  meanings  the  requisition  of  finality  may  be  made  to  include 
a  large  proportion  of  all  the  characteristics  nsspntinl  to  a  valid  award.    Thus, 
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an  award  which  IS  aotoertain,  is  not  final;  for  where  thare  ia  doabt,th«ra 
be  no  finality.  An  award  which  is  not  oonaistent  is  not  finaL  An  Awaid 
which  dose  not  dispose  of  aU  the  matten  which  the  arbitrators  are  onder 
obligation  to  dispose  of^  or  which,  in  other  words,  is  not  oo-ertenaiTe  withtbs 
■nbrnission,  is  evidently  not  final  An  award  which  n^lects  to  give  diveo* 
turns  which  are  indispensable  to  the  fulfillment  of  its  deoisitei  is  not  finalr** 
Morse  on  Arbitration,  etc.,  381  See  farther  on  this  sabject^  Joodyn  v.  />ois- 
mel,  posCf  and  note. 

Altkbzko  Final  Awabd. — ^Arbitrators  ezhanst  their  power  when  they 
make  a  final  determination  of  the  matters  snbmitted  to  them.    They  have  no 
power,  after  baring  made  sach  an  award  to  alter  it;  the  authority  conferred  ott 
them  is  at  an  end.    Having  ejchansted  their  powers  by  one  det6rminatian,th83r 
cannot  change  that  determination  without  the  consent  of  the  parties,  any  moi« 
than  they  could  have  made  a  binding  award  without  a  submission:  Dale  t. 
James,  4 N.  T.  567;  Bayne  v.  Morrie,  1  WalL  97;  Aldrieh  v.  /eMtma«,  SN. 
H.  516;  BigehwY.  Maynard,  ACuMtu  317;  StnithT.  ^mtC;^  28 IlL  56;  BtOier 
▼.  Boylee,  10  Humph.  155;  Thampeon  v.  MUeheU,  35  Me.  286;  Bodffe  v.  ffaO, 
59  Id.  228;  Ooodell  v.  Baymond,  27  Vt.  241,  holding  that  the  mere  dericsl 
onusaion  of  a  word  may  be  corrected  after  the  award  has  been  mada^  as  in  a» 
way  involving  a  reconsideration  of  the  merits:  PaUon  v.  Beurd^  7  Ired.  Bq. 
222;  Baton  v.  Eaitm,  8  Id.  102. 


WiNTHBOP  V.  GUBTIB. 
[S  Qasaauur,  110.] 

LooATDTO  Oraht  Adjoinino  Bivxb.— A  grant  of  lands,  extending  along  « 
river,  and  embracing  the  space  of  fifteen  miles  on  each  aide  thereof 
must  be  located  so  that  the  sides  will  be  parallel  to  the  river,  and  so  as 
to  include  all  land  which  can  be  found  within  fifteen  miles  of  the  river, 
measuring  from  any  point,  in  any  direction,  not  above  or  below  the 
points  of  limitation;  and  the  ends  must  be  at  right  angles  with  the  gen- 
eral course  of  the  river. 

Wbit  of  right.  The  oonioBt  "was  in  effect  between  the  pro- 
prietors of  the  Kennebec  purchase,  demandants,  and  the  Pejep- 
Bcot  proprietors,  tenants,  concerning  the  western  limits  of  the 
Plymouth  patent.  This  patent  bore  date  January  16, 1629,  and 
was  a  grant  from  the  council  of  Plymouth  to  William  Bradford 
and  his  associates,  of  "all  that  tract  of  land,  or  part  of  New 
England,  in  America  aforesaid,  within  or  between,  and  extend* 
eth  itself  from  the  utmost  limits  of  Oobbiseconte,  alias  Comase- 
oonte,  which  adjoineth  to  the  river  Kennebec,  alias  Kennebikike, 
toward  the  western  ocean,  and  a  place  called  the  falls,  at  Negu* 
amkike,  in  America  aforesaid,  and  the  space  of  fifteen  English 
miles  on  each  side  of  the  said  river,  called  the  Kenuebec  riyer, 
and  all  the  said  river  called  Kennebec,  that  lies  within  the 
said  limits  and   bounds,   eastward,  westward,  northward  or 
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aontlnrardy  lasfc-AboTe-mentioned,  and  all  lands^  gronnds,  Boils, 
xifero,  waters,  fishings,  situate,  lying  and  being,  arising,  hap- 
l^ening,  or  aocming  in  or  within  the  said  limits  and  bounds,  or 
either  of  them,"  ete. 

The  nature  of  the  contention  in  regard  to  the  location  of  this 
patent,  appears  from  the  opinion.  A  verdict  was  taken  for  the 
demandant,  8ul>ject  to  the  opinion  of  the  whole  courts  upon  the 
construction  of  the  grant. 

Orr  and  B,  Wilhama,  for  the  demandant. 
Longfdlow,  Oreenlec^  and  Fenenden^  for  the  tenant. 

By  Court,  Wesson,  J.  The  demandants  in  this  action  more 
for  a  new  trial  on  account  of  a  misdirection  of  the  judge  in  a 
matter  of  law  to  the  jury;  by  which  they  were  instructed  that 
"  If  they  believed  the  demanded  premises  were  within  fifteen 
miles  of  Kennebec  riyer,  measuring  in  any  direction,  or  on  any 
point  of  compass  from  the  river,  they  ought  to  find  their  ver- 
dict for  the  demandants. ''  It  appears,  from  the  evidence  re- 
ported by  the  judge,  that  thedemanded  premises  are  within  fifteen 
miles  of  Kennebec  river,  measuring  in  one  direction;  but  that 
they  are  not  within  fifteen  miles  of  the  river  measuring  upon 
a  west-north-west  course.  It  is  conceded  that  the  land  of 
the  proprietors  of  the  Kennebec  purchase  extends  fifteen  miles 
from  the  river,  on  each  side;  and  that  the  determination  of  this 
cause  will  depend  upon  the  course  upon  which  this  distance  of 
fifteen  miles  is  to  be  measured.  The  counsel  for  the  demand- 
ants contend  that  it  is  to  be  ascertained  by  measuring  in  any 
direction,  from  any  part  of  the  river  within  their  limits.  On 
the  other  hand,  it  is  insisted  that  this  distance  is  to  be  ascer- 
tained by  measuring  at  all  points,  at  right  angles  with  the  gen- 
eral course  of  the  river,  which,  as  the  counsel  for  the  tenant 
assume,  would  require  an  admeasurement  upon  a  west-north- 
west course.  And  they  insist  that  their  position  is  supported 
by  the  true  construction  of  the  original  title  of  the  demand- 
ants; by  their  actual  grants  and  locations;  by  their  deeds  of 
release  to  the  Pejepscot  proprietors,  ascertaining  a  part  of  the 
southerly  line  of  their  claim;  and  by  the  adjustment  made  be- 
tween them  and  the  commonwealth  of  Massachusetts,  by  which 
their  title  was  confirmed  within  certain  limits. 

We  are  met  at  the  threshold  of  this  controversy  by  a  decision 
of  the  supreme  judicial  court  of  Massachusetts,  in  the  case  of 
the  Pejepscot  proprietors,  under  whom  the  present  tenant 
elaims,  and  Zadock  Bishop,  cited  by  the  demandant's  counsel, 
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but  not  to  be  found  in  the  reports,  which  they  contend  de- 
termines the  qoestion  in  fayor  of  the    demandants.    Upon 
examining  the  case  cited  as  reported  bj  the  judge  who  presided 
at  the  trial,  it  appears  that  the  tenant  claimed  under  the  pro- 
pxietors  of  the  Kennebec  purchase;  that  the  land  in  dispute 
would  not  be  included  within  their  claim,  measuring  the  fifteen 
miles  upon  a  west-north-west  course;  but  that  it  was  within 
fifteen  miles  of  the  riTer,  measuring  upon  a  course  at  ri^ht 
angles  with  the  river,  and  probably  meaning  according  to  its 
direction  at  the  place  from  which  the  admeasurement  was  made. 
The  judge  instructed  the  jury  that  the  proprietors  of  the  Ken- 
nebec purchase  had  a  right  to  extend  their  grant  fifteen  miles 
from  the  river,  to  be  measured  on  a  course  at  right  angles  with 
the  river  in  eveiy  part;  and  that  if  they  believed  that  the  land 
in  dispute  lay  within  fifteen  miles  of  the  ri^r,  measuring  in 
any  direction,  they  must  find  their  verdict  for  the  tenant,  which 
they  accordingly  did.    To  this  opinion  and  direction  of  the 
judge  the  demandants  excepted,  and  moved  for  a  new  trial  on 
account  of  a  misdirection  in  a  matter  of  law.    This  motion 
having  been  argued  in  the  county  of  Kennebec,  and  having 
been  continued  nisif  the  supreme  judicial  court  at  November 
term,  1819,  in  Middlesex,  directed  the  derk  of  the  county  of 
Kennebec  to  enter  upon  the  docket  of  the  preceding  term  of 
that  county  that  the  motion  for  a  new  tiial  was  overruled,  and 
ordered  judgment  to  be  rendered  upon  the  verdict.    From  the 
record  and  proceedings  in  the  case  cited  it  would  seem  that  the 
whole  court  sustained  the  opinion  given  by  the  judge  to  the 
jury;  but  the  counsel  for  the  tenant  in  this  action  having  pro- 
duced a  letter  from  one  of  the  judges  of  that  court,  stating 
that  no  general  principle  of  construction  was  settled,  or  in- 
tended to  be  settled  in  that  cause,  I  have  deemed  it  suitable 
and  proper  to  go  into  a  full  consideration  of  the  general  ques- 
tion raised  between  these  parties. 

Tt  may  tend  to  a  more  satisfactory  elucidation  of  the  question 
to  consider:  1.  Upon  what  principles  the  claim  of  the  demand- 
ants ought  to  be  settled,  independent  of  any  actual  locations 
made  or  agreements  entered  into  by  them;  and,  2.  How  far 
their  rights  may  have  been  a£fected  by  such  locations  or  agree- 
ments. The  original  grant  from  the  council  established  at 
Plymouth,  of  the  lands  now  claimed  by  the  proprietors  of  the 
Kennebec  purchase,  after  fixing  the  points  in  Kennebec  river 
above  and  below,  to  and  from  which  it  was  limited,  extended  it 
for  '*  the  space  of  fifteen  English  miles  on  each  side  of  the  said 
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riTer,  commonly  called  the  Kennebec  riTer,  and  all  the  said 
liver,  called  the  Kennebec,  that  lies  within  the  said  limits  and 
bounds  eastward,  westward,  northward,  and  southward."  The 
difficulty  in  ascertaining  the  extent  of  the  grants  on  each  side 
of  the  river,  arises  from  the  winding  and  serpentine  oouzse 
which  rivers  and  stieams  are  uniformly  found  to  pursue.  By 
measuring  the  fifteen  miles  at  every  point,  at  right  angles  with 
the  general  course  of  the  river,  upon  the  hypothesis  contended 
for  by  the  counsel  for  the  tenant,  the  two  side  lines  would  vexy 
nearly  correspond  with  the  particular  course  of  the  river  in  all 
its  parts,  and  the  end  lines  would  be  at  right  angles  with  the 
general  course,  and  parallel  with  each  other. 

The  lines  ascertained  in  this  manner  would  embrace  about 
the  same  quantity  of  land  which  the  grantees  would  have  been 
entitled  to  had  the  river  proceeded  in  a  straight  line  between 
the  points  to  which  their  grant  is  limited;  and  if  we  assimie 
that  the  distance  between  these  points  in  a  straight  line  is  twenty 
milcB,  but  that  as  the  river  runs  it  is  twenty-five  miles;  this 
rule  of  construction  requires  that  a  given  space  projected  from 
a  meandering  line  of  twenty-five  miles  would  embrace  no  more 
land  than  would  be  included  in  the  same  space  projected  from 
a  straight  line  of  twenty  miles.  It  is  demonstrable,  however, 
that  if  you  pass  the  end  of  a  line  of  the  given  space  in  length, 
along  the  meandering  base,  and  without  withdrawing  it  in  any 
part  therefrom^  with  the  opposite  end  mark  an  exterior  line, 
keeping  the  measuring  line  always  upon  an  inclination  which 
will  give  such  exterior  line  its  greatest  extension;  the  land  em- 
braced will  be  much  more  than  the  same  measuring  line  would 
include,  extended  in  the  same  manner  along  the  straight  base. 
And  from  every  point  in  the  exterior  line  you  would  reach  the 
winding  base  in  the  given  distance,  and  from  every  point  in  the 
same  base  you  would  reach  the  exterior  line  in  the  given  dis- 
tance, in  some  one  direction. 

The  position  in  favor  of  the  tenant's  mode  of  admeasurement, 
the  force  of  which  I  have  felt  most  strongly,  is,  that  every 'rod 
in  the  given  base,  which  is  the  river,  should  determine  the  loca- 
tion of  the  same  space  in  each  of  the  exterior  lines;  the  only 
practicable  way  of  doing  which  would  seem  to  require  his  con- 
struction. But  the  land  conveyed  was  to  extend  the  space  of 
fifteen  miles  on  each  side  of  the  river,  which  is  equivalent  to 
saying  that  it  is  thus  to  be  extended  from  the  whole  and  every 
part  of  each  side.  If,  therefore,  extended  from  some  points  in 
the  river,  the  line  of  fifteen  miles  would  not  include  so  much 
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land  aa  if  extended  from  other  points;  yet  as  all  points  are 
equally  giyen,  I  can  perceive  nothing  which  would  preclude  the 
grantees  from  measuring  from  such  points  as  would  be  moet 
isTorable  to  them.  And  upon  a  full  consideration  of  the  ques- 
tion submitted,  I  am  of  opinion  that  the  terms  of  the  grant  are 
best  satisfied  by  extending  it  so  as  to  embrace  all  the  land 
which  can  be  found  within  fifteen  miles  of  the  riTer,  measuring 
from  any  point,  in  any  direction,  not  aboye  or  below  the  points 
of  limitation. 

With  regard  to  the  end  lines  of  the  grant  or  patent,  it  appears 
to  me  that  they  should  be  formed  by  an  admeasurement  at 
right  angles  with  a  straight  line  extended  between  the  points 
within  which  the  grant  is  limited;  or  in  other  words,  at  right 
angles  with  the  general  course  of  the  riyer.  For  the  grantees  are 
entitled  to  no  land  aboye  or  below  these  points  of  limitation;  and 
whether  land  be  aboye  or  below  these  points,  will  depend  on 
the  direction  in  which  they  lie  in  relation  to  each  other.  The 
general  construction  before  given  is  supported  by  the  case  of 
Pejepscot  proprietors  against  Bishop;  although,  for  the  reasons 
before  stated,  I  have  not  considered  that  case  as  decisiye  of  the 
present.  I  have  not  been  able  to  find,  among  the  reported 
oases  of  Massachusetts,  any  one  which  has  presented  a  question 
like  that  raised  between  the  parties  before  us.  In  New  York, 
the  true  location  of  grants  of  a  determinate  breadth,  extending 
along  a  riyer  or  stream,  has  frequently  been  submitted  to  their 
judicial  tribunals;  and,  in  one  instance,  the  courts  were  called 
on  to  determine  the  construction  of  a  grant  extended  for  a  given 
distance  around  certain  plains,  and  which  was  considered  as  pre- 
senting the  same  question  in  principle.  In  the  case  of  Jackaon 
y.  2/utU,  2  Oai.  863,  Staat's  patent  was  under  consideration; 
which  was  run  up  the  Hudson  as  the  riyer  runs,  from  a  certain 
point,  two  hundred  chains;  thence  up  into  the  woods,  north- 
west twenty  chains  to  the  mountain;  thence  along  said  mount- 
ain, parallel  with  Hudson  river,  to  a  certain  rivulet;  thence 
down  the  rivulet  to  the  place  of  beginning.  Spencer,  J.,  in 
delivering  the  opinion  of  the  court,  observed  that  in  running  a 
line  parallel  with  a  riyer,  it  is  only  requisite  that  the  distance 
where  that  is  to  control  should  be  such  that  the  riyer  in  some 
one  point  is  not  further  off  than  is  required.  In  other  words, 
the  west  line  of  Staat's  patent,  without  reference  to  the  mount- 
ain, if  run  parallel  with  the  general  course  of  the  river,  might 
in  some  place  be  at  a  greater  distance  than  the  twenty  chains, 
and  yet  be  correctly  run. 
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In  WiUiams  t.  Jackson^  5  Johns.  489,  before  the  court  for 
the  correction  of  errors,  the  location  of  the  Hoosack  patent 
-was  in  controyersy,  which  extended  for  two  miles  on  each 
side  of  the  Hoosack  creek.  De  Witt  Clinton,  senator,  in  de- 
livering his  opinion,  in  which  a  majority  of  the  court  con- 
curred, states  that  **  the  mode  now  adopted  by  the  state,  and 
considered  the  only  practical  one  in  cases  like  the  present,  is  to 
run  the  bounds  so  that  every  point  in  them  shall  be  exactly  the 
given  distance  from  the  point  nearest  it  in  the  creek  or  river." 
The  same  rule  prevailed  in  the  location  of  the  Catskill  patent, 
5  Johns.  410,  which  was  to  extend  four  English  miles  from  five 
great  plains  of  an  irregular  figure.  It  seems,  therefore,  that 
the  construction  upon  which  the  demandants  rely,  and  which 
appears  to  be  the  true  one,  is  in  conformity  with  that  which  pre- 
vails in  New  York. 

It  remains  to  consider  whether  the  proprietors  of  the  Kenne- 
bec purchase  have  done  anything  in  their  locations,  or  in  their 
agreements  with  the  owners  of  adjoining  tracts,  impairing  their 
light  to  the  full  benefit  of  this  construction.  They  have  located 
their  lots  uniformly,  it  is  said,  upon  a  west-north-west  and  east- 
south-east  course;  which,  it  is  contended,  is  at  right  angles 
with  the  general  course  of  the  river.  As  these  lines  would  be 
parallel  with  their  end  lines,  there  was  a  manifest  propriety  and 
convenience  in  this  location,  and  I  can  perceive  nothing  in  it 
which  can  have  any  tendency  to  curtail  their  western  boundary. 
Nor  can  I  discover  that  their  western  line  was  limited  or  re- 
stricted by  their  deed  of  release,  in  1758,  to  the  Pejepscot  pro- 
prietors. By  that  deed  a  part  of  their  southern  boundary  was 
to  run  **  a  west-north-west  course,  until  it  meets  with  the  west- 
erly line  of  the  Kennebec  purchase,  as  it  extended  north  and 
south,  and  which  is  fifteen  miles  from  said  Kezmebec  river." 
In  legal  construction,  this  line  would  run  a  west-north-west 
course  to  the  westerly  line  of  the  Kennebec  patent,  as  a  monu- 
ment, wherever  that  might  be,  whether  exceeding  or  falling 
short  of  fifteen  miles.  And  although  that  line  is  represented 
SB  being  fifteen  miles  from  the  river,  yet  that  representation 
would  be  true  in  fact,  if  it  was  found  to  be  so,  measuring  in 
any  direction. 

The  adjustment  between  the  proprietors  of  the  Kennebec 
purchase  and  the  commonwealth  of  Massachusetts  was  a  matter 
of  compromise  and  compact,  to  which  the  Pejepscot  proprietors, 
under  whom  the  tenant  claims,  were  neither  parties  nor  privies. 
But  if  it  were  otherwise,  and  we  were  now  called  upon  to  setUe 
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the  demandant's  daim  npon  the  principles  of  that  adjustment, 
I  am  not  aware  that  the  limits  of  the  Kennebec  porchase  would 
be  curtailed  by  it.  By  the  release  from  the  commonwealth,  the 
westerly  line  of  the  Kennebec  pnrohase,  within  the  limits  of 
their  original  patent,  was  to  keep  the  distance  of  fifteen  miles 
from  the  riyer,  and  that,  upon  a  true  construction^  as  we  baye 
seen,  would  not  be  done,  if  any  point  in  that  line  approached 
nearer  than  fifteen  miles  to  any  point  in  the  river. 

Upon  the  whole,  it  appears  to  me  that  the  demandants  are 
entitled  to  judgment  on  the  yerdiot;  and  I  am  authorized  to  say 
that  Judge  Preble  concurs  in  the  result  of  this  opinion. 

MiCTj.wfy  0.  J.,  having  formerly  been  of  counsel,  did  not  sit  ia 
the  cause. 


vH  •  1  t1  iH  1 


Ghadwigk  v.  W] 

BiuyaBT  ov  Dud. — Handing  a  deed  to  the  gisatee  to  be  pot  mto  a  tnmk 
oontaining  the  Joint  papers  of  the  gnmtor  and  gnmtee,  tbey  being  pari- 
nen,  and  the  gnmtor  keeping  the  key,  ia  not  a  valid  deliveiy. 

DiniiARATiOHB  OT  THE  Angbtob,  nnder  whom  both  parties  daim,  onaooom- 
panied  by  any  aot»  showing  what  disposition  he  had  made  or  intended  to 
make  of  his  estate,  are  not  evidence. 

Wbcf  of  entry.  The  demandants  claimed  five  ninths  of  cer- 
tain lands  under  their  ancestor,  Charles  Webber,  of  which 
estate^  they  allege,  he  died  seised.  The  tenants  claim  under 
Jeremiah  Webber,  a  son  of  Charles,  by  virtue  of  a  deed  of  the 
lands  alleged  to  have  been  given  by  Charles  to  Jeremiah. 
Charles  and  Jeremiah  were  partners  in  trade.  In  1809,  Charles 
went  before  a  notary,  in  the  absence  of  Jeremiah,  and  acknowl- 
edged his  deed  of  the  premises  in  question  to  Jeremiah,  for  the 
expressed  consideration  of  four  thousand  dollars.  Jeremiah 
had  drawn  up  the  deed.  In  1814,  certain  other  deeds  were 
executed  by  Charles  in  the  presence  of  the  son  and  of  witnesses; 
the  deeds  were  all  in  the  son's  handwriting,  and  after  they  had 
been  executed,  they  were  wrapped  in  a  piece  of  brown  paper, 
and  deposited  by  the  son  in  a  trunk  where  the  partnership 
papers  were  kept,  and  to  which  the  father  alone  had  the  key. 
These  deeds  and  the  deed  of  1809  were  found  in  the  father's 
desk  on  his  decease,  and  upon  the  wrapper  was  written: 
**  Charles  Webber's  deed  to  his  son;  not  to  be  oi>ened  till  after 
death." 

Evidence  was  introduced  of  the  declarations  of  the  father  that 
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he  had  giyen  a  deed  of  the  demanded  premises  to  Jeremiah, 
and  that  he  had  refused  to  sell  a  part  thereof  withoat  his  son's 
consent.  The  demandants  adduced  evidence  to  show  that  the 
deeds,  at  all  times  daring  the  life-time  of  the  grantor,  had  been 
under  his  control,  and  that  they  were  not  put  on  record  until 
after  his  death. 

The  tenants  offered  to  prove  by  the  father's  declarations  at 
different  times  that  he  had  disposed  of  his  property  l>y  deed, 
and  what  provision  he  had  made  for  the  children  by  his  first 
wife;  that  he  intended  Jeremiah  should  have  the  residue,  and 
that  the  judge  of  probate  should  have  nothing  to  do  with  his 
esiate;  all  tending  to  show  that  he  considered  his  estate  as 
finally  disposed  of  by  the  deeds  produced.    This  evidence  was 
rejected;  and  the  question  of  delivery  of  the  deed  of  1809  to 
the  son,  submitted  to  the  jury  with  tiie  following  instructions: 
That  any  declarations  of  the  father  tending  to  show  the  nature 
of  his  possession  of  the  land  which  he  occupied  till  his  death, 
and  whether  he  claimed  the  estate  thus  occupied  in  his  own 
right,  or  as  tenant  to  his  son,  were  admissible;  that  the  burden 
of  proof  was  upon  the  tenants,  who  ought  to  satisfy  the  juiy 
that  the  deeds  were  actually  delivered  by  the  grantor,  in  his 
life-time,  to  the  grantee,  or  to  some  other  person  for  his  use, 
with  intent  to  pass  the  estate  therein  described;  that  if  this  had 
been  done,  verdict  should  be  for  the  tenants;  but  that  if  the 
jury  believed,  from  all  the  testimony,  that  the  deeds  never  were 
delivered  by  the  grantor  to  the  grantee  with  intent  to  pass  the 
estate,  but  only  for  the  purpose  of  depositing  them  in  a  place 
of  safety,  as  the  agent  of  the  grantor,  and  that  this  purpose 
was  dearly  expressed  and  made  known  by  the  grantor  to  the 
grantee,  at  the  time,  that  then  verdict  should  be  for  the  demand- 
ants.   Yerdict  for  the  demandants.    The  question  as  to  the 
admissibility  of  the  evidence  and  the  correctness  of  the  instruc- 
tions, were  reserved  for  the  consideration  of  the  whole  court. 

B,  Wittiams^  for  the  tenants,  cited,  on  the  admissibilify  of  the 
rejected  evidence  and  the  sufficiency  of  the  delivery.  Bridge  v. 
EgsfegUm,  14  Mass.  245  [7  Am.  Dec.  209];  Verplank  v.  Sierry, 
12  Johns.  586  [7  Am.  Dec.  848];  Buggies  v.  Lamm,  18  Id.  285 
[7  Am.  Dec.  875];  5  Id.  412;  BarOeU  v.  DelprcU,  4  Mass.  702; 
Clark  V.  Waiie,  12  Id.  489;  WhedwrigtU  v.  Wheebmighi,  2  Id.  447 
[8  Am.  Dec.  66];  HdlGh  v.  BatGh,  9  Id.  807  [6  Am.  Dec.  67]; 
IwU  V.  Finch,  1  Taunt  141;  1  Phil.  Ev.  209,  418,  note  a,  421. 

Bprague,  conira. 
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By  Oourt,  Wbstov,  J.  By  the  general  rule  of  law,  hearsay 
evidence  of  a  fact  in  controversy  is  not  admissible.  To  this 
role  there  are  certain  well  established  exceptions;  as,  in  qaea- 
tions  of  pedigree,  custom,  certain  entries  or  writings,  which 
fall  within  the  principle  of  hearsay  evidence,  of  a  party  charg- 
ing himself,  or  restraining  his  own  right  thereby;  and  declara- 
tions making  part  of  the  res  gesice.  So  proof  of  the  declaration 
of  tenants  in  possession,  as  to  the  nature  of  the  occuiMmcy,  and 
under  whom  tiiej  hold  when  the  seisin  of  the  proprietor  is  in 
controversy,  has  been  admitted;  and  generally  declarations  of 
persons  not  under  oath,  when  received  in  evidence,  are  ad- 
mitted as  facts  in  themselves  from  which  presumptions  may 
arise  for  or  against  the  facts  in  question.  Upon  an  examina- 
tion of  the  authorities,  we  do  not  find  that  the  testimony  re- 
jected falls  within  any  exception  to  the  general  rule,  by  which 
hearsay  evidence  is  excluded.  They  were  declarations  of  the 
ancestor,  under  whom  both  parties  claim,  unaccompanied  by 
any  act,  of  the  disposition  which  he  had  made,  or  intended  to 
make,  of  his  estate. 

The  cases  cited  by  the  counsel  for  the  tenants  are  all  dis- 
tinguishable from  the  case  before  us.  Verplank  d  al.  v.  Sterry 
el  al,  [7  Am.  Dec.  848],  was  a  case  in  chancery,  in  which  Arden, 
the  party  whose  declarations  were  received  in  evidence,  had 
given  his  answer  under  oath;  and  the  declarations  had  a  ten- 
dency to  disprove  that  answer.  Ivai  v.  Finch,  cited  from  Taun- 
ton, related  to  a  personal  chattel,  and  does  not  accord  with  the 
opinion  of  Lord  EUenborough,  who  tried  the  cause.  In  BaH- 
lei  V.  Delprat,  4  Mass.  702,  and  Clarbe  v.  Waiie,  12  Id.  439,  evi- 
dence of  the  declaration  of  the  party  was  rejected;  nor  is  there 
to  be  found  in  these  cases  any  dictum,  warranting  the  admis- 
sion of  the  testimony  rejected  in  the  trial  of  this  cause.  In 
Bridge  v.  Egglesian,  14  Mass.  246  [7  Am.  Dec.  209],  the  deed 
under  which  the  tenant  claimed  was  impeached,  on  the  ground 
of  fraud.  In  the  case  cited  from  6  Johns.  412,  Spencer,  J., 
says:  *'  That  the  declarations  of  a  party  to  a  sale  or  transfer, 
going  to  destroy  and  take  away  the  vested  rights  of  another, 
cannot,  ex  post  facto,  have  that  consequence,  nor  be  regarded 
as  evidence  against  the  vendee  or  assignee."  But  he  does  not 
state  that  such  declarations  would  be  evidence,  if  made  before, 
or  if  made  in  affirmance  of  such  sale  or  transfer.  The  declara- 
tions received  in  evidence  in  Doe  v.  Eoe,  1  Johns.  Oas.  402, 
were  those  of  a  tenant  while  in  the  possession  and  occupancy 
of  the  land  in  question,  stating  to  whom  the  same  belonged. 
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A  deliyery  of  a  deed  may  be  by  acts,  or  by  words,  or  by  both. 
It  may  be  delivered  by  the  party  who  made  it;  or  by  any  other 
person,  by  his  appointment  or  authority  precedent,  or  assent 
Bobseqnent.  It  may  be  made  either  to  the  grantee,  or  to  any 
other  person  authorized  by  him  to  receive  it;  or  to  a  stranger 
for  his  use  and  benefit.  But  if  a  man  throws  a  writing  on  a 
table,  and  the  party  takes  it,  this  does  not  amount  to  a  delivery, 
unless  it  be  found  to  have  been  put  there  with  intent  to  be  de- 
livered to  the  party:  Com.  Dig.  Fait.  (A.  4).  And  upon  the 
same  principle,  if  the  maker  of  the  deed  avails  himself  of  the 
hand  of  the  party  for  whom  it  is  made,  merely  to  put  the  deed 
into  a  trunk,  desk,  or  other  place  of  deposit,  within  the  control 
of  the  maker,  and  such  purpose  is  indicated  and  made  known 
at  the  time,  there  is  no  legal  delivery;  no  act  being  done  or 
declaration  made  expressive  of  an  intention  to  deliver. 

In  WheelwrigU  v.  WheeVurrigU,  2  Mass.  447  [8  Am.  Dec.  66]; 
nalch  V.  Halc\  9  Id.  307  [6  Am.  Dec.  67];  and  Sugglea  v.  Laio- 
son,  13  Johnson  285  [7  Am.  Dec.  375],  cited  by  the  counsel  for 
the  tenants,  the  actual  delivery  of  the  deeds  to  a  third  person 
was  proved;  and  whether  originally  delivered  as  deeds  or 
escrows,  they  were  under  the  peculiar  circumstances  of  each  of 
these  cases,  holden  to  be  operative  as  deeds  from  the  first  de- 
livery. But  the  deeds  in  question  in  the  present  case,  were 
never  delivered  to,  or  deposited  with,  a  third  person;  nor  does 
it  appear  that  during  the  life-time  of  the  grantor,  they  were 
ever,  by  his  consent,  placed  within  the  control  of  the  grantee. 

We  are  of  opinion  that  the  testimony  rejected  was  not  legally 
admissible,  and  that  the  jury  were  properly  instructed  at  the 
trial.     There  must,  therefore,  be  judgment  on  the  verdict. 


TuGEERBiAN   V.  HABTWEIiL. 

[8  GSKKHLXAV,  147.] 

HsMOBAKDUM  ON  ▲  NoTE. — A  memorandum  at  the  bottom  of  a  note,  or  an 
addition  to  the  acceptance  of  a  bill,  stating  a  particular  place  of  payment, 
made  with  the  assent  of  the  holder,  is  a  part  of  the  contract. 

If  the  Name  or  ▲  Place  is  written  at  the  bottom  of  a  note  or  bill  it  is  for 
the  jury  to  decide  when,  by  whom  and  for  what  purpose  it  was  placed 
there. 

Assumpsit  by  the  indorsers  against  the  drawer  of  a  bill  of  ex* 
ehange  of  the  following  tenor: 

"445.     Sixty  days  from  date  and  grace,  pay  to  the  order  ol 
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Meean.  Whittier  and  Tackerman,  four  hundred  and  forty-fiTe 
dollara,  value  reoeived,  and  place  the  same  to  aooount  of  yonr 
ob't  8erv%  John  T.  Hartwell. 

"Joseph  T.  Woods,  esq.,  Augusta,  Hay  16, 1816." 

The  aooeptanoe  was  written  across  the  &oe  of  the  bill,  in  these 
words:  ''  A<)cepted  to  pay  in  Boston.  Joseph  T.  Woods;"  after 
which  the  bill  was  indorsed  to  the  plaintifEs.  At  the  bottom  of 
the  bill  and  near  the  left  hand  corner,  was  a  writing  not  plainly 
legible,  but  which  the  defendant's  counsel  read  at  the  trial  as 
the  name  of  "  A.  F.  Howe  &  Co.,"  and  contended  that  it  was 
part  of  the  acceptance  designating  the  place  in  Boston  where 
the  bill  was  to  be  presented  for  payment.  The  plaintiffs  con- 
tended that  these  words  were  no  part  of  the  acceptance;  that  if 
the  bill  was  in  the  city  of  Boston  at  maturity,  and  the  acceptor 
was  not  there,  it  was  dishonored,  and  the  drawer,  on  due  notice, 
holden  to  pay.  The  notice  was  proved.  It  was  also  proved 
that  the  bill  was  presented  for  payment  at  the  counting-room  of 
A.  F.  Howe  &  Co.  on  the  nineteenth  of  July,  1816. 

Verdict  for  the  defendant,  subject  to  the  opinion  of  the  court. 

Sprague,  for  the  plaintiffs. 
JB.  WiUiam8^  contra. 

By  Court,  Mellen,  C.  J.  Though  it  does  not  appear  ex- 
pressly that  the  bill  in  question  was  in  Boston  on  the  eighteenth 
of  July,  1816,  yet  as  it  was  presented  for  payment  at  the  count- 
ing-room of  A.  F.  Howe  &  Co.,  on  the  nineteenth  of  that  month, 
and,  as  no  reliance  has  been  placed  on  this  circumstance,  if  by 
the  terms  of  the  acceptance  it  was  payable  in  Boston  generally, 
perhaps  the  action  is  maintainable;  though  there  is  not  proof 
of  any  inquiry  and  search  for  the  drawer,  who,  it  is  admitted, 
was  at  that  time  an  inhabitant  of  Wiscasset,  in  this  state.  But 
we  give  no  opinion  on  these  points,  because  they  have  received 
but  little  attention  from  the  counsel  and  also  because  we  place 
our  opinion  on  another  ground. 

The  only  questions  then  are:  What  is  the  legal  character  of 
the  words  "  A.  F.  Howe  &  Co.,"  written  at  the  bottom  of  the 
bill?  For  what  purpose  were  they  placed  there;  and  what 
operation,  according  to  law,  do  they  have  in  regard  to  the  ac- 
ceptance and  the  rights  of  the  parties?  The  answer  to  these 
questions  is  not  unattended  with  di£Bculties.  With  a  view  of 
ascertaining  the  words  themselves,  as  well  as  their  import,  de- 
sign and  use,  the  inquiry  was  submitted  to  the  consideration 
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of  the  juiy;  and  under  the  instmotions  they  receiYed  from  the 
presiding  judge,  they  have  found  that  they  were  placed  on  the 
bill  by  the  acceptor,  at  the  time  of  the  acceptance;  that  they 
were  intended  to  designate  the  place  in  Boston  at  which  the  * 
bill  should  be  presented  for  payment;  that  the  plaintiff  knew 
that  such  was  the  intention,  and  knew  also  the  place  thus  desig- 
nated as  the  place  of  payment.  These  facts,  thus  found,  taken 
in  connection  with  the  circumstance  of  the  bill  haying  been  in- 
dorsed after  acceptance,  furnish  proof  that  the  nature  and  qual- 
ification of  the  acceptance,  whatever  they  may  be,  were  known 
to  the  payees  at  the  time  of  the  indorsement.  Thus  it  appears 
that  all  the  parties  to  the  bill  have  acted  with  full  knowledge  of 
the  nature  of  the  contracts  they  have  made.  One  objection 
nipped  against  the  instructions  of  the  judge  is,  that  he  ought 
not  to  have  submitted  the  above-mentioned  facts  to  the  consid- 
eration of  the  jury,  but  should  himself  have  decided  the  legal 
effect  of  the  acceptance,  and  of  the  additional  words  at  the 
bottom  of  the  bill.  The  answer  to  this  objection  is,  that  some 
of  those  facts  could  not  appear  from  inspection;  such  as  the 
time  when  the  words  were  placed  there,  the  person  who  wrote 
them,  and  the  purpose  for  which  they  were  written.  These 
facts  were  proper  for  the  jury  to  settle;  and  as  to  their  legal 
effect,  the  judge  did  decide.  His  instruction  to  them  was,  that 
if  they  should  find  those  facts  and  also  knowledge  on  the  part 
of  the  plaintiff,  to  be  as  they  actually  did  find  them,  that  then, 
on  legal  principles,  the  plaintiffs  were  not  entitled  to  recover. 
The  finding  of  the  jury  amounts  to  this,  that  the  words  added 
at  the  bottom  of  the  bill  are  a  part  of  the  acceptance,  and,  of 
course,  have  the  same  effect  as  though  added  immediately  after 
the  word  **  Boston,"  and  the  acceptance  would  then  have  stood 
thus:  *' Accepted  to  be  paid  in  Boston  at  the  store  of  A.  F. 
Howe  &  Co." 

In  this  view  of  the  facts  proved,  and  the  instructions  given, 
we  perceive  no  error,  provided  the  legal  conclusions  drawn  by 
him  were  coixect,  as  to  the  operation  of  the  acceptance  thus 
proved  and  understood.  An  examination  of  the  English  de- 
cisions on  the  subject  of  special  and  limited  acceptances,  and 
the  nature  and  effect  of  a  memorandum  on  a  note  or  bill  as  to 
the  place  of  payment  shows,  at  one  view,  change,  variance  and 
confusion  of  opinions,  not  only  as  to  the  legal  operation  of 
these  qualifications  of  the  contract  created  by  designation  of 
place  for  payment  of  a  bill  or  note,  but  as  to  the  mode  of  de« 
daring  upon  such  bill  or  note.    The  cases  can  never  be  recon*- 
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oiled,  and  we  must  either  continue  to  go  oq  in  uncertainty  in 
our  endeaYora  to  preserve  uniformity  of  decision  in  the  com- 
mercial world,  as  far  as  we  are  able,  by  similar  fluctuation  of 
bpinion;  or  else  extract  the  good  sense  and  sound  reason  of 
these  conflicting  cases,  and  then  govern  ourselves  by  settled 
principles.  There  have  been  so  many  distinctions  introduced, 
not  to  say  in  some  instances,  refinements,  that  the  real  and 
honest  intentions  of  the  contracting  parties  have  in  numerous 
instances  been  overlooked  or  disregarded.  The  principle  of 
law  seems  to  be  well  settled  in  England  that  when  a  particular 
place  of  payment  is  introduced  into  the  body  of  a  bill  of  ex- 
change or  note,  and  not  by  way  of  memorandum,  whether  the 
action  be  against  the  maker  or  indorser  of  a  note,  or  the  drawer 
or  acceptor  of  a  bill;  the  bill  or  note  must  be  presented  and 
demand  made  at  such  a  place,  in  order  to  maintain  the  action: 
See  Wolcott  v.  Van  Sanivoord,  17  Johns.  248,  and  the  cases  there 
cited,  and  the  note  by  the  reporter.  But  if  the  designation  at 
the  place  of  payment  is  intimated  in  a  memorandum  in  the 
margin  or  at  the  bottom  of  a  note;  or  if  the  acceptance  of  a 
bill  is  accompanied  by  words  "  payable  at "  a  particular  place, 
such  memorandum  or  qualification  is  not  considered  as  any  part 
of  the  contract,  as  it  regards  the  note  or  acceptance  according 
to  several  English  decisions,  and  according  to  several  others, 
the  contrary  principle  is  established.  In  Smith  v.  Delqfontainef 
tried  before  Lord  Mansfield  in  1785;  Saunderson  v.  Judge,  2 
H.  Bl.  509;  Lyon  v.  Sundiesand  Sheriff,  1  Campb.  423;  Wild  v. 
Rennard,  Id.  425;  Trapp  v.  Spearman,  3  Esp.  57;  Nichols  v. 
Bower,  2  Oampb.  498;  Price  v.  Mitchell,  4  Id.  200,  and  Fenian  v. 
Oaundry,  13  East,  459,  such  memorandum  or  qualification  vTas 
holden  to  be  no  part  of  the  contract.  In  Parker  v.  Gordon,  7 
East,  385;  Ambrose  v.  Hopwood,  2  Taunt.  60;  CaUigan  v.  AyleU, 
3  Id.  397;  Gammon  v.  SchmM,  5  Id.  344,  and  Chit.  (2d  ed. 
1807)  184,  the  contrary  principle  has  been  adhered  to.  If  a 
bill  of  exchange  be  general,  and  the  drawer  accept  it,  payable 
at  a  particular  place,  thus  limiting  its  generality,  the  holder  is 
not  bound  to  take  such  an  acceptance;  but  Johnson,  in  the 
note  above  mentioned,  says:  "If  a  holder  of  a  bill,  who  is  not 
bound  to  receive  a  qualified  acceptance  of  it,  does  think  proper 
to  receive  an  acceptance,  restricting  the  payment  to  a  particular 
place,  is  it  not,  as  between  him  and  the  acceptor,  as  much  a 
part  of  the  contract  as  if  it  was  inserted  in  the  bill  itself,  or  as 
much  as  in  the  case  of  a  promissory  note  made  payable  at  a 
particular  place  ?  There  seems  to  be  no  foundation  for  the  dis- 
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tinction.  The  court  of  C.  B.  are  more  consistent  when  they 
put  it  on  the  ground  that  it  is  a  qualification  of  the  contract 
&iid  a  condition  precedent,  the  performance  of  which  must  be 
alleged  and  shown  to  entitle  the  plaintiff  to  his  action/'  There 
certainly  is  much  sound  sense  in  this  reasoning  of  the  reporter. 
Sesides,  when  the  acceptor  thus  designates  the  place  of  pre- 
sentment and  payment,  the  presumption  is  that  he  will  place 
funds  there  for  payment;  and  when  the  holder  receives  such  a 
qualified  acceptance,  why  should  he  not  apply  at  the  place 
appointed,  where  the  funds  are  presumed  and  agreed  to  be 
placed  ?  For  the  same  reason  that  the  holder  of  a  town  order 
is  bound  to  present  it  to  the  town  treasurer,  before  he  can 
maintain  action  against  the  town,  as  we  have  decided  in  the 
case  of  Vamer  v.  Nobleborough,  2  Greenl.  121. 

The  acceptance  of  a  bill  of  exchange  is  an  independent  act; 
as  much  so  as  the  drawing  of  the  bill.  The  drawer  may  accept 
on  his  own  terms,  but  the  holder  is  not  bound  to  receiye  such  an 
acceptance,  if  varying  from  the  bill;  if,  however,  he  does  so  accept 
it,  why  in  reason  and  justice  shoidd  he  not  be  considered  as 
agreeing  to  its  terms  and  conditions.  And  when  this  restric- 
tion or  qualification  is  in  the  form  of  a  memorandum,  and  is 
by  all  parties  considered  as  a  qualification,  why  should  it  not 
be  considered  a  part  of  the  contract,  and  as  binding  on  all  par- 
ties assenting  to  the  same,  as  if  inserted  in  the  body  of  the  bill 
or  note.  To  make  a  distinction  seems  to  be  to  give  as  much 
importance  to  a  shadow  as  a  substance.  Several  of  the  cases 
before  cited,  seem  to  make  a  distinction  between  actions  against 
the  acceptor  upon  a  qualified  acceptance,  and  actions  against  a 
drawer  or  indorser;  that  in  the  former  case  the  acceptance  ren- 
ders the  acceptor  universally  liable,  and  absolutely  so  without 
any  demand  at  the  particular  place  named  in  the  acceptance; 
while  in  the  latter  case  an  action  cannot  be  maintained  unless 
a  demand  or  presentment  has  been  made  at  the  appointed 
place,  because  the  liability  of  the  drawer  and  indorser  is  always 
conditional.  The  line  of  distinction,  however,  is  not  drawn 
with  clearness,  and,  therefore,  we  have  not  founded  our  opin- 
ion upon  it,  though  there  seems  to  be  good  reason  for  the 
distinction. 

Considering  the  difference  of  opinion  which  has  prevailed  in 
the  English  courts,  there  is  more  room  and  more  reason  for  our 
careful  examination  of  principles,  and  the  adoption  of  those  for 
our  guides  which  appear  to  be  found  in  the  most  substantial 
justice  and  soundest  good  sense;  those  principles  which  sane* 
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tion  and  give  effect  to  legitimate  contracts,  in  whatever  form 
they  are  made,  which  are  perfectly  understood,  and  are  not  for- 
bidden by  any  statutory  regulations.  But  we  consider  the 
pzinciples  established  in  the  case  of  Jones  y.  Fales,  4  Mass.  245, 
as  strengthening  the  arguments  we  have  used  as  to  the  construo- 
tion  and  effect  to  be  given  to  the  qualifying  language  of  the 
acceptance.  The  action  was  founded  on  a  promissory  note 
given  by  Olapp  to  Fales,  whereby  he  promised  to  pay  him,  or 
order,  six  hundred  and  eighty  dollars  in  sixty  days.  Near  the 
bottom  of  the  bill  were,  inclosed  in  brackets,  the  words  [foreign 
bills].  The  note  was  indorsed  by  Fales  to  Jones,  and  the  suit 
was  against  Fales  as  indorser;  and  one  question  in  the  case  was, 
whether  the  note  was  a  cash  note;  and  if  not,  whether  it  could 
support  the  plaintiff's  declaration.  In  the  decision  of  that 
cause  two  questions  were  settled,  which  are  of  importance  in 
this.  One  was  that  the  words  "  foreign  bills  "  were  explained  by 
parol  testimony,  in  order  to  ascertain  whether  they  were  a  pari 
of  the  original  contract,  or  a  distinct  and  collateral  engagement 
not  applicable  to  the  note  in  the  hands  of  an  indorsee.  And 
the  court  set  aside  the  verdict  for  the  vexy  purpose  of  admitting 
parol  explanatory  evidence.  This  authority  seems  to  remove 
all  objections  to  the  propriety  of  admitting  parol  evidence  in 
the  present  case,  and  submitting  the  facts  relative  to  the  memo- 
randum, and  the  circumstances  under  which  it  is  made,  and  its 
import  and  intention  to  the  consideration  of  the  juiy.  Another 
point  decided  was  the  legal  effect  and  operation  of  the  words 
''foreign  bills,"  when  unexplained  by  any  parol  proof. 

For  the  sake  of  clearness  we  quote  the  language  of  Parsons, 
0.  J.,  in  delivering  the  opinion  of  the  court.  He  observes: 
*'  The  next  question  is,  whether  these  words,  thus  written  and 
placed,  are  a  part  of  the  promisor's  contract?  There  is  no 
proof  by  whom  the  body  of  the  note  was  written,  or  whether 
these  questionable  words  were  inserted  before  or  after  the  sig- 
nature, or  by  the  promisor  or  promisee.  I  can  therefore  reason 
only  from  the  face  of  the  note.  And  it  is  a  reasonable  conclu- 
sion that  they  must  all  be  taken  to  be  the  words  of  the  maker 
of  the  note,  written  before  it  was  delivered  to  the  promisee, 
and  not  the  words  of  the  promisee  assuring  to  the  promisor  any 
honorary  or  legal  indulgence,  either  absolute  or  conditional. 
If  they  are  the  words  of  the  promisor,  they  must  be  considered 
either  as  idle  words,  or  as  a  part  of  the  promise  to  which  he 
gave  his  signature,  or  as  a  subsequent  memorandum,  explana* 
tory  of  the  manner  in  which  the  promise  was  to  be  performed. 
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I  Am  not  aathorized  to  consider  them  as  words  without  mean- 
ing, and  I  do  not  think  it  material  whether  they  were  a  part  of 
the  original  contract,  or  added  in  ezplanation,  for  when  the 
promisee  took  the  note  with  these  words  on  it,  he  was  subject 
to  the  explanation  in  the  memorandum,  if  it  was  one,  as  much 
as  he  would  be  bound  by  these  words,  if  they  were  a  part  of 
the  promise/'    According  to  this  decision,  the  words  '*  A.  F. 
Howe  &  Co."  were  written  by  the  accepter  at  the  time  of  the 
acceptance,  and  the  return  of  the  bill  to  the  payees  would  have 
rendered  the  memorandum  explainable,  had  the  present  action 
been  brought  by  them,  and  such  explanation  would  have  bound 
them;  and  for  the  same  reason  it  was  explainable  in  the  hands 
of  the  plaintiffs  as  indorsers;  and  as,  by  the  finding  of  the  jury, 
knowledge  is  brought  home  to  them,  of  course  they  are  also 
bound  by  the  memorandum,  if  it  is  considered  as  such,  in  the 
same  manner  as  they  would  have  been,  if  by  the  bill  itself  the 
drawer  had  been  requested  to  pay  its  amount  at  the  store  of  A. 
F.  Howe  &  Co. 

In  a  word,  according  to  the  case  of  Janea  y.  Fales,  the  words 
*'  A.  F.  Howe  &  Go."  were  a  part  of  the  contract  of  accept- 
ance, and  therefore  binding  even  without  explanation;  and 
being  by  law  explainable,  and  haying  been  explained  and  proyed 
to  haye  been  insertcid  for  the  yery  purpose  of  designating  the 
place  where  the  bill  should  be,  not  merely  might  be,  presented; 
and  this  being  known  and  understood  by  all  concerned,  all  are 
bound  by  it.  And  as  the  bill  was  not  in  due  season  presented 
for  payment  at  the  place  designated  in  the  acceptance,  the  pres- 
ent action  cannot  be  maintained. 

But  there  is  another  point  of  yiew  in  which  the  cause  may  be 
considered.  As  the  bill  in  question  is  general  in  its  form,  not 
specifying  any  particular  place  of  payment,  and  as  the  restric- 
tion relaiiye  to  the  place  of  payment  was  inserted  by  the  drawer 
in  his  acceptance,  he  had  as  much  right  to  make  the  bill  pay- 
able at  a  particular  store  in  Boston,  as  in  Boston  generally. 
Now,  in  the  body  of  the  acceptance,  Boston  is  made  the  place 
of  payment,  and  in  the  memorandum  at  the  bottom  of  the  bill, 
the  store  of  A.  F.  Howe  &  Co.  is  made  the  place;  and  as  the 
jury  haye  found  that  all  was  written,  at  the  same  time,  and  for 
the  purpose,  and  as  this  restricted  acceptance  was  not  objected 
to  by  the  holders  of  the  bill,  nor  the  bill  protested  on  that  ac- 
count, as  it  might  haye  been,  and  as  knowledge  of  all  this  was 
giyen  to  the  plaintiffs,  as  the  jury  haye  found,  all  parties  must 
be  considered  bound  by  it.    But  supposing  that  the  payees  and 
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the  plaintifis  were  never  bound  bj  it,  and  that  thej  had  a  right 
to  treat  the  restrictions,  as  to  the  pL^ce  of  payment,  as  nullities 
even  without  a  protest,  how  would  the  cause  stand  then?  If 
Buch  were  the  case,  it  is  clear  that  the  bill  should  have  been 
presented  for  payment,  not  in  Boston,  but  at  the  house  or 
counting-room  of  the  drawee  at  Wiscasset,  where  he  was  well 
known  to  reside  and  do  business;  yet  it  was  never  presented 
there.  Therefore,  whether  the  plaintiff  were  bound  or  not 
bound  by  the  restrictions  in  the  acceptance,  the  presentment 
was  ineffectual.  On  this  latter  ground,  also,  the  plaintiffs  must 
fail. 

As  the  jury  haye  fonnd  for  the  defendant,  there  must  be  a 
judgment  on  the  verdict. 

MxuoRAND^  UPON  BiLLS  OB  NoTBS,  either  underwritten,  placed  on  the 
margin,  or  indorsed  thereon,  contemporaneooaly  with  the  execation  of  the 
Initrament,  and  by  the  agreement  of  the  parties,  will  form  a  part  of  their 
contract,  and  bind  them  the  same  as  if  introduced  into  the  body  of  the  in- 
strament:  Fletcher  v.  Blodgett,  16  Vt.  26;  Jlenry  v.  Coleman,  5  Id.  403;  John^ 
eon  V.  Heaffan,  23  Me.  329;  Jones  v.  FttUs,  4  Mass.  254;  Sprmgfieli  Bank  v. 
Merrick,  14  Id.  322;  Barnard  v.  Cushing,  4  Mete  231;  Shaw  v.  F^rtt  MeOu 
Soc  eU.  8  Id.  223;  Benedict  v.  Covoden,  49  N.  Y.  396;  Dintmore  v,  Duncan, 
57  Id.  679:  WaU  v.  Pomeroy,  20  Mioh.  425;  Effinger  ▼.  Bichards,  35  Mias. 
640;  Stale  v.  SiraUon,  27  Iowa,  424.  That  it  is  not  material  whether  the 
memorandum  is  written  on  the  back  or  on  the  front  of  the  instrument  is  ex- 
pressly stated  in  Dinsmore  v.  Duncan,  57  N.  Y.  579;  Blake  v.  Coleman, 
22  Wis.  416;  Henry  v.  Caiman,  5  Vt  402.  If  the  memorandum  is  written 
after  the  execution  of  the  instrument,  and  with  the  consent  of  all  the  parties, 
it  will  control  the  operation  and  effect  of  such  instrument;  but  if  such  mem- 
orandum be  made  by  one  of  thejsarties  without  the  consent  of  the  other,  and 
is  not  a  mere  "ear  mark"  for  the  purposes  of  identilication,  but  alters  ita  legal 
effect,  it  will  vitiate  and  avoid  the  bill  or  note:  Woodworth  v.  Bank  qf 
America,  10  Am.  Dec.  239  and  note.  Where  the  memorandum  is  made  by 
a  stranger,  without  the  knowledge  and  consent  of  either  party,  it  wiU  be  a 
mere  spoliation  and  be  disregarded:  Id. ;  1  Daniel  on  Keg.  Inst.  154. 

The  Alteration  of  ▲  Memobanbum  constituting  a  part  of  a  note  or  bill, 
is  governed  by  the  same  rules  as  the  alteration  of  the  body  of  the  instrument, 
except  in  some  instances  where  the  memorandum  has  been  so  made  as  to  per- 
mit of  an  alteration,  or  cutting  off  from  the  note  or  bill,  without  affecting 
the  apparent  regularity  of  the  instrument.  Cutting  off  or  obliterating  a  ma- 
terial memorandum  which  had  the  effect  to  make  a  note  written  on  demand 
payable  on  time:  WheeLock  v.  Freeman,  13  Pick.  165;  or  which  annexed  a 
condition  on  the  payment  of  the  note :  WaU  v.  Pomeroy,  supra;  or  provided  for 
delay  of  collection  until  a  certain  person  should  take  it  up,  the  maker  hav- 
ing paid  it:  Johnson  v.  Heagan,  23  Me.  329;  or  which  made  the  note  paya- 
ble out  of  the  profits  of  a  certain  business:  Benedict  v.  Cowden,  49  K.  Y. 
396,  was  held  in  each  of  the  above  quotations  to  have  worked  a  material 
alteration.  Other  cases  in  which  the  same  principle  has  been  enforced  are 
Dinsmore  v.  Duncan,  67  N.  Y.  679;  Cochran  v.  Nebeker,  48  Ind.  459;  Ger> 
rM&  v.  Glines,  66  N.  H.  9;  Paimer  v.  Largent,  6  Neb.  223. 
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The  exception  above  referred  to  in  regard  to  a  memorandum  so  written  on 
the  maTgin  of  a  bill  or  note,  that  it  conld  be  readily  separated  therefrom 
withoat  mntilating  the  same,  has  been  enforced  in  favor  of  bona  fide  holders 
without  notice:  Zknimerman  v.  Bote,  75  Pa.  St.  188;  Phelan  v.  MosSf  67  Id. 
69.  Theae  cases  are  cited,  and  their  doctrine  explained  in  Brown  v.  Beed, 
79  Id.  372,  as  follows:  "Wo  mean  to  adhere  to  those  cases  as  founded  both 
on  rcaaon  and  on  anthority,  as  settling  a  principle  of  the  utmost  importance 
in  the  law  of  negotiable  securities.  That  principle  is,  that  if  the  maker  of  a 
bill,  note  or  check  issues  it  in  such  a  condition  that  it  may  easily  be  altered 
withont  detection,  he  is  liable  to  a  bona  fide  holder  who  takes  it  in  the  usual 
eoone  of  business  before  maturity.  The  maker  ought  surely  not  to  be  dis- 
charged from  his  obligation  by  reason  or  on  account  of  his  own  negligence  in 
executing  and  issuing  a  note  that  invited  tampering  with.  These  cases 
did  not  decide  that  the  maker  would  be  bound  to  a  bona  fide  holder  on  a  note 
fraudnlentiy  altered,  however  skillful  that  alteration  might  be,  provided  that 
he  himaelf  had  used  ordinary  care  and  precaution.  He  would  no  more  be 
responsible  upon  such  an  altered  instrument  than  he  would  upon  a  skillful 
forgery  of  his  handwriting.  The  principle  to  which  I  have  adverted  is  well 
expressed  in  the  opinion  of  the  court  in  Zimmtrman  v.  Bote^  75  Pa.  St  191: 
'It  is  the  duty  of  the  maker  of  the  note  to  guard,  not  only  himself,  but  the 
public,  against  frauds  and  alterations,  by  refusing  to  sign  negotiable  paper 
made  in  such  a  form  as  to  admit  of  fraudulent  practices  upon  them,  with 
ease  and  without  ready  detection.'"  This  view  is  adopted  by  2  Daniel  on 
Keg.  Inst.,  sea  1407>  and  based  on  the  maxim  that  where  one  of  two  innocent 
persons  must  suffer,  the  loss  should  fall  on  the  one  who  has  furnished  the 
opportunity. 

The  decisions  are,  however,  by  no  means  uniform  upon  this  question.  In 
Benedict  v.  Cowden,  49  K.  T.  396,  the  memorandum  under  the  maker's  sig- 
nature to  a  promissory  note,  in  the  words:  "The  above  note  to  be  paid  from 
the  profits  of  machines  when  sold,"  was  deemed  a  material  part  of  the  con- 
tract between  the  parties.  This  memorandum  was  cut  off  by  the  payee,  it 
seems,  without  the  maker's  consent,  and  indorsed  to  the  plaintifib,  admitted 
to  be  bona  fide  holders  for  value.  The  court  held  the  severance  of  the  memo- 
randnm  a  material  alteration  of  the  note,  which  destroyed  it  even  in  the 
hands  of  the  innocent  indorsees,  and  cited  Johnson  v.  Keagan,  23  Me.  329; 
Nazro  v.  FtUUr,  24  Wend.  374;  Dewey  v.  Beed,  40  Barb.  16;  Burcl^field  v. 
Moore,  E.  &  B.  683;  Simpson  v.  Stackhfmae,  9  Barr.  186;  )Vheelock  v.  Free- 
many  13  Pick.  165;  Warrington  v.  Early,  2  E.  &  B.  763.  But  the  court  say, 
fKT  Allen,  J.:  "The  question,  whether  the  defendant,  by  his  act,  negligent 
or  otherwise,  enabled  the  payee  to  commit  the  forgery,  and  perpetrate  a 
fraud  npon  an  innocent  purchaser  of  the  note;  and  if  so,  as  to  the  effect  of 
such  negligence,  or  any  want  of  proper  care  upon  his  liability  upon  the  note 
as  altered  by  the  severance  of  the  memorandum,  was  not  raised  at  the  trial, 
and  cannot,  therefore,  be  made  upon  this  appeal" 

The  case  of  Dinemore  v.  Duncan,  aupra,  involved  the  liability  of  the  owner 
of  a  negotiable  United  States  treasury  note,  whose  negotiability  had  been  de- 
stroyed by  an  indorsement  made  by  the  owner,  in  these  words:  "  Pay  the 
seczetazy  of  treasuiy  for  redemption."  The  note  was  sent  by  express  to  the 
secietaxy,  stolen,  the  indorsement  erased  so  that  no  evidence  of  it  remained, 
and  sold  to  bankers  in  the  regular  course  of  business.  It  was  held  that  by 
the  indorsement,  the  note,  otherwise  negotiable,  was  rendered  non-negotia- 
ble; that  the  erasure  of  the  indorsement  was  a  mere  spoliation,  leaving  the 
previous  rights  of  the  parties  wholly  unaffected;  and  that  the  original  owner 
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WM  entitled  to  the  note  as  against  the  bona  fdt  pnrchaaeim.  Altboo^  thia 
deoiaion  waa  pat  upon  the  ground  that  the  spoliation  by  a  atranger  did  not 
affect  the  real  nature  of  the  inatniment,  the  aame  reealt  woold  have  been 
reached  nnder  the  doctrine  of  the  Pennsylvania  eases.  There  waa  no  neig- 
ligenoe  on  the  part  of  the  owner  and  indoraer  of  the  note;  and  the  oFamre 
was  a  fraadolent  practice  upon  the  owner,  who  had  need  ordinary  cars  and 
preoantion,  and  who,  therefore,  onght  to  be  no  more  held  than  on  a  forgery  of 
his  handwriting.  The  element  of  ne^igenoe  ia  also  considered  in  Harvey  v. 
Sniih^  66  BL  224;  and  in  Smhel  v.  Vaughan^  69  Id.  257,  where  memoranda, 
written  in  lead  pencil,  were  erased,  and  the  notes  indorsed  to  innocent  h<dd- 
ers.  There  the  indorsees  wero  held  entitled  to  recover,  on  the  gnmnd  of  th* 
gross  n^ligence  of  the  party  who  made  the  memoranda. 

In  Michigan,  the  question  whether  the  destruction  of  a  memorandnnv 
written  nnder  a  pronussoiy  note  and  qualifying  it,  vitiates  the  noto  in  the 
hands  of  a  bona  fdt  indorsee  without  notice,  was  directly  raised  and  an- 
swered in  the  affirmative.    The  aigument  drawn  from  the  n^ligenoe  of  the 
maker  was  urged  upon  the  court,  and  disposed  of  as  follows:  "Thero  seeoi% 
at  first,  a  plausibility  in  the  aigument  that  a  party  signing  a  note  with  a 
separate  memorandum,  puts  it  in  the  power  of  the  holder  to  gain  tmairr 
credit  for  the  note,  than  it  would  be  likely  to  gain  if  altered  in  the  body. 
But  as  it  was  well  suggested  on  the  argument,  no  one  is  bound  to  guard 
against  every  possibility  of  felony.    And  practically  it  is  a  matter  of  every 
day  occurrence  to  feloniously  alter  negotiable  paper  as   successfully  by 
changes  on  the  face  as  in  any  other  way.    The  public  aro  not  very  much 
moro  likely  to  be  defrauded  in  one  way  than  in  another.    There  can  never 
be  absolute  safety,  except  by  looking  to  the  character  and  responsibility  of 
the  persons  from  whom  such  paper  is  received,  and  who  are  alwaya  bound  to 
respond  for  the  consideration  if  it  is  forged:  LUiU  v.  D&by^  7  Mich.  3S& 
If  a  party  makes  a  contract  in  such  a  manner  as  is  authorised  by  law,  he  has 
a  right  to  object  to  being  bound  to  any  other.    A  bona  fide  holder,  before 
maturity,  is  allowed  to  receive  the  genuine  contract,  discharged  from  any 
equities  attaching  to  the  contract  itself,  as  between  the  original  parties,  but 
he  cannot  get  a  contract  where  none  was  made:**  WaU  v.  Pomercyy  20  Mich. 
428L    On  the  authority  of  this  decision,  and  of  Benedki  v.  Cowden^  mpra^ 
wherein  the  effect  of  negligence  in  charging  the  party  in  favor  of  a  bona  fide 
bolder,  was  intentionally  left  untouched  by  the  court.  Palmer  v.  Largeni^ 
6  Neb.  223,  lays  down  the  unqualified  rule  that  the  alteration  or  obliteratian 
of  a  material  memorandum  avoids  the  note^  even  in  the  hands  of  innocent  in* 
dctTBees. 

CJfon  thb  Subjbgt  or  Alteration  of  negotiable  instruments  generally, 
and  the  effect  of  filling  Uanka  therein,  see  Woodworih  v.  Bank  of  Ameriea, 
10  Am.  Dec.  239,  and  the  note  thereto. 


WiLLIAHB   t;.  GbAY. 

[8  OBBBRUBAr,  907.] 

WiBRAKTT,  EiviOT  OT.— A  sale  of  land  with  warranty,  operates  to  oodt^j 
such  title  as  the  grantor  may  thereafter  acquire. 

A  OONTBTAKOB  BT  Ons  Ck>-TXNANT  to  another,  for  the  purposes  of  partition* 
with  a  apedal  covenant  of  warranty,  will  estop  the  grantor  from  assert- 
ing a  title  acquired  subsequent  to  the  conveyance  and  based  on  a  tax 
sale  made  prior  theretOb 
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Writ  of  entiy.    The  case  appears  from  the  opinion. 

Orr,  for  the  defendant. 

Cfreenleqf,  conirn. 

By  (3ourt,  liKLunr,  O.  J.  For  some  time  prior  to  Januaxy  10, 
1820,  the  parties  in  this  suit  were  tenants  in  common,  of  the 
north  half  of  the  township  in  question;  and  on  that  day  they 
came  to  a  division;  and  Gray,  by  his  deed  of  that  date,  sold  and 
released  all  his  right  to  the  demanded  premises  (being  part  of 
said  north  half)  to  Williams;  and  Williams  sold  and  released  to 
Gtray  all  his  right  to  the  residue  of  said  north  half«  This  deed 
from  Gray  is  a  good  title  against  him,  and,  unless  he  has  since 
that  date  acquired  a  title  paramount  to  this,  and  of  which  he  has 
a  l^gal  light  to  ayail  himself  in  this  action,  the  demandant  is  en- 
titled to  recover.  Whether  he  has  acquired  such  a  title  is  the 
question.  The  facts  in  the  case  are  few  and  simple.  A  year 
before  the  division,  viz.,  on  the  fourth  of  January,  1819,  the 
whole  of  said  township  was  sold,  pursuant  to  law,  by  the  sher- 
iff of  the  county,  for  the  payment  of  taxes  which  had  been  as- 
sessed thereon  for  the  seven  next  preceding  years.  It  was 
purchased  by  Hill  and  McLaughlin,  for  sixty-one  dollars  and 
ten  cents,  and  the  sheiiff  gave  them  a  deed  of  it,  reserving  to 
the  proprietors  or  owners  the  right  of  redeeming  it  vrithin  two 
years.  On  the  thirteenth  of  March,  1820,  Gray  paid  the  pur- 
chasers sixty-nine  dollars  and  eleven  cents  by  way  of  redeeming 
the  property  sold,  and  they  thereupon  gave  him  a  deed,  where- 
by they  sold  and  released  to  him  all  their  right  in  said  township. 
On  these  facts  the  tenant  grounds  his  defense.  From  a  view  of 
them  it  appears  that  as  the  township  had  been  sold  a  year  before 
the  execution  of  the  division  deeds.  Gray  and  Williams,  at  the 
time  of  making  those  deeds,  had  no  right  or  title  remaining  in 
them  but  the  right  of  redemption,  and  the  right  of  redeeming 
the  demanded  premises  was  conveyed  to  and  vested  in  Williams 
by  virtue  of  Gray 's  deed  of  January  10,  1820.  What  then  was 
the  effect  of  Gray's  payment  to  Hill  and  McLaughlin,  and  of 
their  deed  to  Gray  ?  The  answer  to  this  question  will  settle  this 
cause.  It  is  not  necessary  in  this  cause  to  decide  whether  Hill 
and  McLaughlin  could,  during  the  two  years,  sell  the  same  land 
to  a  stranger,  and  thereby  subject  the  original  proprietors  to  the 
inconvenience  and  necessity  of  redeeming  the  lands  of  such 
stranger;  the  facts  do  not  present  this  question.  WhateTer 
Gray  did,  was  in  the  form  of  redeeming  the  lands;  and  the  deed 
which  he  received  of  the  purchasers,  contains  merely  a  release 
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of  their  light,  without  any  reeerration  of  a  right  of  redemption, 
BB  would  probably  have  been  the  case  had  the  conveyance  been 
made  to  a  stranger.  Nor  need  we  decide  the  effect  of  such  a 
deed.    We  place  the  decision  of  the  cause  on  another  ground. 

It  is  a  well  settled  principle  of  law  that  if  A.  sells  with  war- 
ranty to  B.  a  piece  of  land  to  which  he  has  no  title;  and  after- 
wards purchases  a  good  title,  such  title  thus  procured  shall 
enure  to  the  use  and  benefit  of  B.;  because  A.  is  estopped  by 
his  deed  to  B.  to  demand  the  land  of  him,  or  deny  his  own 
right  to  convey  what  he  undertook  to  convey  to  him:   Co.  Ldt. 
47  b,  and  note  807;  FaiHiOe  v.  Oibbe,  2  T.  B.  171;  Jackson  v.  Met- 
calf,  10  Johns.  91;  McCracken  v.  Wrighi,  U  Id.  193;  Jackson, 
V.  Stevens,  16  Id.  1 10.  And  there  are,  also,  several  cases  by  which 
it  is  decided  that  although  a  deed  contains  no  covenants  of 
warranty,  still  the  grantor  shall  never  be  permitted  to  aver  that 
he  bad  no  title  to  the  land  at  the  time  of  conveyance,  and  thus 
to  claim  against  his  own  deed,  in  consequence  and  in  virtue  of 
an  after  acquired  title.    To  this  point  may  be  cited  Jxckson  v. 
BuM,  1  Johns.  Oas.  91,  and  Jackson  v.  Murray,  12  Johns.  201. 
These  cases  seem  not  to  have  been  decided  on  the  ground  of 
estoppel  technically  considered.     Perhaps,  however,  it  is  not 
necessary  particularly  to  notice  this  distinction  between  the  two 
classes  of  cases  above  mentioned,  because  the  deed  to  Williams 
contains  a  special  covenant  of  wairanty  on  the  part  of  Gray 
against  all  persons  claiming  from,  by  or  under  him,  or  his  heirs. 
This  covenant  must  surely  be  as  binding  on  him  in  this  action 
as  it  would  be  if  his  heir  or  assignee  was  the  defendant,  and 
the  defense  should  succeed.     According  to  the  true  intent  and 
spirit  of  his  covenant,  it  must  be  construed  to  extend  as  well 
to  his  own  acts  as  to  the  claim  of  those  claiming  from,  by  or 
under  him.    Should  the  defense  in  this  action  prevail,  it  must 
prevail  in  consequence  of   Gray's  own  act  in   procuring  the 
alleged  title  from  Hill  and  McLaughlin.    Against  this  act  and 
claim,  his  covenant  binds  him^  and,  therefore,  according  to  all 
the  authorities,  he  is  now  estopped  to  claim  the  demanded 
premises  against  his  own  deed  to  the  demandant.    We  see  no 
principles  on  which  the  defense  can  be  supported.    In  redeem- 
ing the  lands.  Gray  must  be  considered  as  the  agent  of  Wil- 
liams, so  far  as  his  interest  extended.    And  if  Williams  has  not 
already  reimbursed  the  moneys  advanced  by  Gray  for  the  pur- 
pose of  redemption,  he  stands  legally  liable  for  the  amount. 
For  the  present  action  is  a  ratification  on  the  part  of  Williams 
of  the  act  of  Gray  in  redeeming  the  lands. 

Let  a  default  be  entered,  and  judgment  for  the  demandant. 
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Freeman  v.  Paul. 

[8  Obbbmuuv,  260.] 

AMKH]>]aNT  ov  OiviCER*s  RxiXTRN.— An  application  for  leave  to  amend  a  r^ 
tnm  is  addwueed  to  the  discretion  of  the  uoort,  and  may  be  denied  if  the 
granting  of  it  will  work  an  injustice. 

MsBO£B  ow  MoBTOAOS. -^Whether  the  mortgage,  on  becoming  vested  in  the 
same  person  with  the  equity  of  redemption,  will  merge  or  wiU  continue 
aa  a  charge,  depends  upon  the  intention  actual  or  presumed  of  the  per- 
Bon  in  whom  the  interests  are  united;  and  this  person  will  be  presumed 
to  intend  that  which  is  most  to  his  advantage. 

Bnx  in  equity  to  redeem  a  mortgaged  estate.  Iq  May,  1814, 
Peter  and  Theodore  Littlefield,  tenants  in  common,  mortgaged 
certain  premises  to  Lunt  and  Paul,  to  secure  the  payment  of 
four  hundred  dollars  and  interest  in  six  months.  In  July,  1816, 
the  equity  of  redemption  was  sold  at  sheriff's  sale  under  an  exe- 
cution in  favor  of  another  creditor,  and  bought  by  one  Emerson. 
In  October,  1816,  Lunt  and  Paul  recovered  judgment  on  their 
mortgage  for  possession  of  the  premises,  and  in  February, 
following,  LuDt  conveyed  his  half  interest  to  Emerson.  In 
July  1817,  Emerson  conveyed  to  the  plaintiff  one  half  of  his 
interest  acquired  at  the  sheriff's  sale.  A  pluries  habere  facias 
issued  on  the  judgment  obtained  by  the  mortgagees,  was  de* 
livered  to  the  sheriff  for  service,  July  13, 1818.  The  return  was 
dated  October  24,  1818,  and  running  in  the  usual  form,  "By 
virtue  of  this  precept  I  have  delivered  seisin  aud  possession," 
etc.,  but  no  time  of  actual  delivery  was  specified.  In  1819 
Emerson  conveyed  all  his  right,  title  and  interest  to  Paul.  This 
conveyance  the  plaintiff  treated  as  an  extinguishment  of  one 
half  the  mortgaged  debt,  and  on  the  fifth  day  of  October  1821, 
tendered  to  Paul,  the  sum  of  two  hundred  and  ninety  dollars 
for  a  redemption,  which  was  refused. 

Shepley,  for  the  plaintiff. 

Oreerdeaf^  contra. 

By  Court,  Mellen»  C.  J.  If  the  coroner's  return  speaks 
the  truth,  as  to  the  time  when  seisin  and  possession  were  de- 
livered to  the  mortgagees,  then  the  tender  was  made  in  due 
season;  being  within  the  three  years  next  following  the  date  of 
the  return.  For  the  purpose  of  being  relieved  from  the  effect 
of  the  return,  as  it  now  stands,  the  counsel  for  the  defendant 
has  moved  for  leave  to  the  officer  who  made  it,  to  amend  it  by 
inserting  July  13,  1818,  as  the  day  when  seisin  and  possession 
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were  in  fact  deliyered;  and  he  has  introduced  proof  with  a 
Tiew  of  eBtabliahing  the  truth  of  his  assertion.  This  motion  is 
opposed  by  the  plaintiff  as  not  being  grantable  on  principle.  It 
is  not  necessary  to  notice  the  authorities  introduced  bj  his 
counsel  to  show  the  conclusiveness  of  the  return.  On  the  other 
side  this  seems  admitted;  and  hence  it  is  perceived  the  impor- 
tance of  the  motion  to  amend  it,  inasmuch  as  it  cannot  be 
contradicted  in  its  present  form.  In  support  of  this  motion 
the  defendant's  counsel  has  cited  the  case  of  Thatcher  ▼.  Miller, 
11  Mass.  413.  The  report  of  the  case  there  shows  nothing  de- 
cisive. The  same  case  was  again  considered,  and  is  reported  in 
13  Mass.  270.  By  thia  last  report,  it  appears  that  the  motion 
was  denied;  the  court  considering  that  it  would  be  dangeroas 
to  grant  it.  But  if  we  were  dear  that  on  principle  it  would  be 
proper  to  grant  the  leave  requested,  another  question  remains, 
and  that  is,  whether,  in  the  circumstances  of  this  case,  justice 
requires  that  the  amendment  should  be  made.  As  a  gen- 
eral principle,  it  is  certainly  true  that  when  a  mortgagee  takes 
possession  under  his  habere  facias  the  owner  of  the  equity  of 
redemption  has  a  right  to  consider  the  o£Scer's  return  thereon 
as  speaking  the  truth,  and  to  make  his  calculations  accordingly, 
with  respect  to  redeeming.  It  may  be,  and  often  is,  the  only 
evidence  which  he  has  as  to  the  time  of  taking  possession.  He 
will,  in  such  case,  rely  on  the  record,  presuming  it  cannot 
deceive  him.  It  is  said,  however,  that  the  general  principle  is 
not  applicable  to  this  case,  because  Freeman  had  personal 
knowledge  that  the  habere  facias  was  executed  July  13,  1818. 
It  is  difficult  to  arrive  at  this  conclusion  from  the  depositions  in 
the  case.  All  the  deponents,  except  Howard,  the  officer,  say 
expressly,  they  do  not  know  that  Freeman  had  any  knowledge 
of  the  service  of  the  writ  of  possession;  and  Howard,  himself, 
who  doubtless  has  strong  wishes  on  this  subject,  only  says  that 
Freeman  had  knowledge  of  the  service  of  the  writ,  and  was 
present  at  the  time,  which  he  says,  he  has  no  doubt  was  on  the 
thirteenth  of  July;  but  he  adds,  that  he  is  positive  that  Freeman 
wrote  the  return  himself;  and  yet  this  very  return  bears  date 
October  24,  1818.  He  says  further,  that  Freeman  wrote  the 
return  at  his  request.  It  must,  therefore,  be  considered  as 
written  and  dated  according  to  Howard's  direction;  and  thus 
contains  a  declaration  on  his  part,  that  the  return  was  com- 
pleted, and  was  to  take  effect  on  that  day,  and  not  before;  and, 
of  course.  Freeman  was  justified  in  so  considering  it;  and  from 
that  day  commenced  his  calculation  of  the  three  years,  within 
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which  he  most  xedeem  the  premiseB.  On  these  prinoiplee  it 
would  seem  to  be  direct  injtuitioe  to  allow  the  amendment,  as  its 
operation  would  be  letrospectiTe,  and  destraotiTe  of  the  phiint- 
iff 'b  claims.  Bat  if  we  only  place  the  present  motion  on  the 
common  ground  of  motions  oat  of  time,  to  plead  infancy,  or 
the  Btatnte  of  limitations,  or  the  statute  against  nsoiy,  motions 
which  are  seldom  granted,  there  would  seem  to  be  good  reasons 
for  denying  the  leave  requested.  This  is  a  process  in  equity; 
and  by  refusing  the  motion  and  eventually  sustaining  the  bill, 
we  do  no  injustice  to  the  defendant;  his  debt  and  interest 
must  be  paid,  and  perfect  justice  must  be  done  him,  before  he 
will  be  compelled  to  surrender  up  the  possession  of  the  prem- 
ises. But  by  granting  the  leave,  the  tender  must  be  decided  to 
have  been  too  late,  and  the  equity  of  redemption  lost.  As  the 
motion  is  addressed  to  our  discretion,  we  are  at  liberty  to  grant 
or  refuse  the  amendment,  according  as  the  justice  of  the  case 
may  seem  to  demand.  On  the  whole,  considering  all  the  cir- 
cumstances above  mentioned,  our  opinion  is,  that  the  motion 
ought  not  to  prevail,  and  we  deny  it  accordingly. 

The  counsel  for  the  defendant  has  contended  that  as  the  re- 
turn now  stands,  it  does  not  follow  necessarily  that  possession 
was  not  delivered  on  the  thirteenth  of  July,  1818,  because  the 
officer,  in  his  return,  dated  October  24,  1818,  only  says,  "  by 
virtue  of  this  precept,  I  have  delivered,''  etc.,  not  saying  when. 
We  cannot  admit  this  construction.  The  act  must  be  consid- 
ered as  done  on  the  day  stated  at  the  head  of  this  return.  It 
has  also  been  urged  that  laying  the  return  out  of  the  case,  there 
was  an  entry  en  pais  on  the  thirteenth  of  July,  and  that  such  an 
entry  was  sufficient.  On  looking  more  carefully  into  the  proof, 
it  does  not  establish  any  such  fact;  it  is  mere  opinion  or  hear- 
say. Besides,  the  answer  of  the  defendant  alleges  nothing  of 
this  kind;  it  relies  merely  on  the  seisin  and  possession  delivered 
by  Howard,  by  virtue  of  a  writ  of  habere  facias.  These  cir- 
cumstances, therefore,  can  have  no  effect  in  the  decision  of  the 
cause. 

The  only  question  remaining  to  be  considered  is,  whether  a 
sufficient  sum  was  tendered  by  the  plaintiff  to  entitle  him  to 
maintain  this  bill;  and  under  this  head  three  points  have  been 
presented:  1.  Was  the  equity  of  redemption  capable  of  division 
BO  that  the  plaintiff  could  legally  purchase  a  moiety  of  it?  2. 
If  so,  could  he  redeem  the  premises  by  paying  or  tendering  a 
moiety  only  of  the  original  debt  and  interest  ?  3.  If  so,  has 
he  tendered  a  moiety  of  such  debt  and  interest?    In  consider- 
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ing  these  points,  we  shall  change  their  order.  As  to  the  third, 
we  would  observe  that  a  question  arose  at  the  hearing,  whether 
the  sum  tendered  was  a  moiety  of  the  original  debt  and  inter- 
est due  at  the  time  of  the  tender;  to  answer  which  question,  ii 
becomes  necessary  that  an  account  of  rents,  profits  and  ex- 
penses, since  the  entry  of  the  mortgagees  should  be  taken. 
This  has  been  done,  and  it  is  now  ascertained  that  the  sum  ten- 
dered, added  to  the  balance  of  rents  and  profits  received  by 
Paul,  since  possession  under  the  judgment  was  taken,  was  suffi- 
cient; being  more  than  a  moiety  of  the  oxiginal  debt  and  in- 
terest.    This  disposes  of  the  third  point. 

As  to  the  first  point,  it  is  of  importance  to  attend  to  dates. 
It  appears  by  the  deeds  in  the  case  that  on  February  22,  1817, 
Emerson  was  the  owner  of  all  the  equity  of  redemption- and  of 
a  moiety  of  the  premises  as  mortgagee,  or  rather  as  assignee  of 
one  of  iJie  mortgagees.  Now,  if  this  union  of  titles  in  Emerson, 
as  to  a  moiety,  operated  as  an  extinguishment  of  the  mortgage 
in  respect  to  such  moiety,  and  a  merger  of  the  equity  in  the  le^^ 
title,  as  is  contended  by  the  counsel,  and  will  be  examined  by 
us  under  the  second  point,  then  it  follows  that  when  Emerson, 
on  the  twenty-sixth  of  July,  1817,  conveyed  to  Freeman  what 
he  called  one  half  of  the  equity  of  redemption,  he,  in  fact,  con- 
veyed all  the  right  that  he  had  and  that  was  then  in  existence. 
On  this  principle,  the  objection  disappears,  and  leaves  only  one 
question  or  point  more;  being  the  second  point  before  men- 
tioned, viz.:  Could  the  plaintiff  redeem  the  premises  and  be 
entitled  to  a  decree  of  restoration  by  tendering  only  a  moiety  of 
the  debt  and  interest  ?  This  resolves  itself  into  the  question 
whether  the  union  of  titles  in  Emerson,  of  which  we  have  be- 
fore spoken,  did,  as  to  a  moiety,  extinguish  the  mortgage,  and, 
of  course,  leave  only  one  half  the  original  debt  and  interest  in 
legal  existence.  If  so,  the  bill  must  be  sustained  and  a  decree 
passed  in  favor  of  the  plaintiff;  if  not,  it  must  be  dismissed. 

On  this  head  we  have  examined  the  places  referred  to  by  the 
counsel  for  the  plaintiff  in  Littleton  and  Coke,  and  the  cases  in 
the  New  York  and  Massachusetts  reports.  The  former  relate 
to  extinguishment  of  rent  as  to  all,  or  to  a  part,  in  certain 
cases;  the  latter  refer  to  cases  of  extinguishment  or  suspension 
of  debts  by  the  appointment  of  the  debtor  as  executor  or  ad- 
ministrator. The  cases  from  2  Yes.  264;  3  Id.  339;  and  15  Id. 
173,  seem  to  establish  or  recognize  the  general  principle  that 
the  union  of  the  legal  and  equitable  estates  produce  a  merger 
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of  the  equitable,  unless  the  contrary  appears  to  have  been  the 
iuiention  on  the  part  of  him  in  whom  the  two  interests  are 
united.     In  the  case  from  8  Johns.  168,  cited  by  the  defend- 
ant's counsel,  there  was  express  proof  that  the  mortgage  was 
kept  on  foot  by  way  of  security.    But  he  principally  relies  on 
the  case  of  lorbes  y.  Moffatt^  18  Yes.  385,  as  containing  and 
establishing  principles  that  will  settle  this  cause  in  his  favor. 
This  case  was  also  cited  by  the  counsel  for  the  plaintiff.    The 
facts  were:  John  Moffatt  held  a  mortgage  of  certain  estates  to 
secure  the  payment  of  thirteen  thousand  pounds.     Afterwards 
the  mortgagor  died,  having  by  his  will  devised  all  his  property, 
real  and  personal,  to  the  said  John  Moffatt,  thia  mortgagee;  and 
the  question  was,  whether  the  mortgage  was  extinguished  or 
sunk  in  the  devise.     Sir  William  Grant,  the  master  of  the  rolls, 
in  delivering  his  opinion,  lays  down  certain  principles,  regu- 
lating in  all  questions  of  such  a  nature.     He  observes:  "It  is 
very  clear  that  a  person  becoming  entitled  to  an  estate  subject 
to  a  charge  for  his  ovni  benefit,  may,  if  he  chooses,  at  once  take 
the  estate  and  keep  up  the  charge.     The  question  is  upon  thu 
intention,  actual  or  presumed,  of  the  person  in  whom  the  inter- 
ests are  united.    In  most  instances  it  is,  with  reference  to  the 
party  himself,  of  no  sort  of  use  to  have  a  charge  on  his  owr 
estate;  and  where  that  is  the  case,  it  vrill  be  held  to  sink,  unless 
something  shall  have  been  done  by  him  to  keep  it  on  foot.    The 
owner  of  a  charge  is  not,  as  a  condition  of  keeping  it  up,  called 
upon  to  repudiate  the  estate.     The  election  he  has  to  make  is 
not  whether  he  vrill  take  the  estate  or  the  charge;  but  whether 
taking  the  estate,  he  means  the  charge  to  sink  in  it  or  continue 
distinct  from  it."    Whether  no  intention  is  expressed  by  word  a 
or  actions  on  the  part  of  the  mortgagee,  as  to  the  manner  in 
which  he  holds  the  estate  after  acquiring  the  whole  title,  re- 
course is  to  be  had  to  presumptive  intention.     On  this  point 
the  master  of  the  rolls  proceeds  and  says:  "With  regard  to 
presumptive  intention,  it  was  evidently  most  advantageous  for 
John  Mo£GEitt  that  this  mortgage  should  be  kept  on  foot;  for 
otherwise,  he  would  have  given  priority  to  the  other  mortgage, ' 
and  all  the  debts  of  his  brother  (the  mortgagor).     The  reason- 
able presumption,  therefore,  is  that  he  would  choose  to  keep 
the  mortgage  on  foot.    When  no  intention  is  expressed,  or  the 
party  is  incapable  of  expressing  any,  I  apprehend  the  court 
considers  what  is  most  advantageous  to  him.    Upon  that  prin- 
ciple, it  was  holden  in  the  case  of  Thomas  v.  Kemish^  that  the 
charge  should  not  sink;  as  that  was  for  the  advantage  of  the 

JLm.  Dao.  Vol..  XIV— 16 


242  Frreman  v.  Paul.  [Maine 

infant."  He  farther  observes:  ''Upon  looking  into  all  tbe 
cases  in  whicli  charges  have  been  held  to  merge,  I  find  nothiog 
which  shows  that  it  was  not  perfectly  indifferent  to  the  party  in 
whom  the  interests  had  united,  whether  the  charge  shoald  or 
should  not  subsist;  and  in  that  case,  I  have  already  said  it 
sinks." 

In  the  above  case  of  ForheB  v.  Moffalt^  it  was  contended  thai 
as  the  whole  estate  was  devised  to  John  Moffatt,  the  mortgagee 
the  whole  charge  or  mortgage  was  sunk.  In  the  case  before 
us,  as  Paul  purchased  the  equity  of  redemption  as  to  a  moiety 
only,  it  is  not  contended  that  more  than  a  moiety  of  the  mortgage 
is  extinguished  or  charge  sunk.  Let  us  now  apply  the  principles 
we  have  been  considering  to  the  facts  in  the  case  before  us,  and 
see  if  there  are  any  circumstances  showing  an  express  intention 
on  the  part  of  Paul  as  to  the  continuance  or  merger  of  the 
moiety  of  the  mortgage.  We  have  none  of  his  language  or 
declarations  on  the  subject;  and  the  only  acts  on  his  part,  in 
relation  to  the  mortgage,  are  the  recovery  of  judgment  thereon 
in  the  year  1816,  by  him  and  Lunt,  and  receipt  of  seisin  and 
possession  in  October,  1818,  and  both  these  events  took  place 
before  Paul  had  acqxdred  any  interest  whatever  in  the  equity 
of  redemption.  This  interest  he  purchased  in  May,  1819.  Ctf 
course,  neither  of  those  acts  can  explain  the  intentions  of  Paul, 
in  a  transaction  which  did  not  occur  till  many  months  after- 
wards. As  to  Paul's  refusal  of  the  money  tendered,  accom- 
panied by  his  reason  for  the  refusal,  it  certainly  does  not 
furnish  any  evidence  of  intention  as  to  the  point  under  consid- 
eration. He  claimed  the  property  as  his  own  absolutely,  and 
denied  all  right  on  the  part  of  Freeman.  Such  conduct  is  per- 
fectly consistent  with  any  good  title  in  him,  from  whatever 
source  derived.  There  being  then  no  proof  of  intention  by 
words  or  acts  on  the  part  of  Paul,  the  next  inquiry  is  whether 
the  case  furnishes  any  grounds  of  presumptive  intention.  The 
answer  is  simple  and  plain.  No  facts  are  disclosed  showing 
that  the  continuance  of  the  mortgage  or  charge,  as  to  the  moiety 
owned  by  Paul,  has  been,  since  he  became  the  owner  of  it,  or 
ever  can  be,  of  any  advantage  to  him.  We  hear  of  no  inter- 
mediate incumbrances  whatever,  and  have  no  grounds  presented 
to  our  view  on  which  we  can  perceive  any  possible  advantage 
in  holding  the  moiety  under  the  mortgage,  when  he  owned  the 
whole  title  and  estate  therein.  In  the  language  of  Sir  William 
Grant,  we  find  nothing  which  shows  that  it  was  not,  and  is  not. 
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perfectly  indifferent  to  Paul,  whether  the  charge  shoold  or 
shoald  not  sabBiet;  and  in  that  case  it  sinks. 

The  result  is  that  there  must  be  a  decree  for  the  plaintiff. 


AxEHDicnrT  or  Ohiobr'b  Rstubn.— See  McUone  ▼.  Satnmel,  18  Am.  Deo. 
172,  and  note. 

MxROXB  or  LiOAL  AND  Equitabli  Estatb.— See  Jaim€9  t.  Jforqr,  jMii; 
%iid  note. 


ilfti:«:>i: 


Foster  t;. 

Mbboxr  or  CiyiL  Ikjubt. — Where  a  felony  is  committed  which  inolndee  a 
civil  injury,  the  Utter  meigee  in  the  former. 

Stolen  Goods  cannot  be  reclaimed  by  action;  nor  can  troyer  be  eiutained 
therefor  until  after  conviction  of  the  thief.  Aasampsit  cannot  be  main- 
tained eren  after  cooTiction. 


Assmcparr  for  goods  sold  and  delivered,  and  for  money  had 
and  received.  Pleas,  the  general  issue,  and  the  statute  of 
limitations;  reply,  promise  within  six  years.  At  the  trial,  the 
plaintiff  proved  that  he  had  caused  the  defendants  to  be  ar- 
rested and  held  in  bail  to  answer  for  stealing  his  goods;  that 
after  the  recognizance  was  given.  Tucker  asked  plaintiff  what 
he  should  give  him  to  settle  the  matter,  saying  he  could  not 
pay  him  in  money,  but  that  he  would  pay  in  neat  stock;  and 
that  the  other  defendant,  in  Tucker's  absence,  had  said: ''  He  and 
Tucker  actually  stole  Foster's  clothes;  but  that  he  should  not 
have  taken  them  if  it  had  not  been  for  Tucker."  He  also  pro- 
duced a  copy  of  the  indictment  found  against  the  defendants 
for  stealing  plaintiffs  goods,  being  part  of  the  goods  now  sued 
for. 

By  consent,  the  cause  was  submitted  to  the  court  on  the 
question  whether  the  evidence  would  sustain  the  action. 

WQgan  and  8.  Emery,  for  the  plaintiff. 

Orr  and  Oreenleqf,  contra. 

By  Court,  Wsston,  J.  This  is  an  action  of  assumpsit  for 
goods  sold  and  delivered.  The  defendants  plead:  1.  The 
general  issue,  which  the  plaintiffs  join;  2.  The  statute  of 
limitations.  To  the  second  plea,  the  plaintiff  replies  a  new 
promise  within  six  years,  upon  which  issue  is  also  joined.  The 
case  made  by  the  plaintiff  is,  that  in  April,  1809,  the  good? 
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in  question,  being  his  property,  were  stolen  by  tbe  defendants; 
and  a  new  promise  by  each  is  attempted  to  be  proved  by  certain 
declarations  and  admissions  on  their  part.  Upon  the  question 
whether  these  declarations  and  admissions  are  sufficient  or  not 
to  take  the  case  out  of  the  statute  of  limitations,  we  give  no 
opinion,  as  we  are  well  satisfied  that  the  plaintiff's  action  is  not 
sustained  by  the  facts  agreed. 

The  action  of  assumpsit  depends  upon  a  promise,  express  or 
implied,  arising  from  a  sufficient  consideration,  where  such 
consideration  exists;  if  there  be  no  express  promise,  the  law 
will  imply  one,  unless  the  circumstances  of  the  transaction 
altogether  exclude  and  negative  such  implication.  Of  this 
description  is  the  case  before  us.  The  principle  of  law  is, 
that  where  a  felony  is  committed,  which  generally,  and  per- 
haps uniformly,  includes  a  civil  injury,  the  latter  is  merged 
in  the  public  offense.  The  claims  of  the  public  are  deemed 
paramount  to  those  of  individuals,  who  are  not  permitted  even 
to  reclaim  their  own  property,  known  and  identified,  which 
has  been  taken  possession  of  by  the  officers  of  justice,  where 
a  felony  has  been  committed,  unless  restitution  shall  have 
been  ordered  by  the  competent  authority,  after  the  convic- 
tion of  the  offender,  or  where  it  may  be  done  consistently  with 
public  interest.  After  conviction,  however,  the  purposes  of 
public  justice  being  accomplished,  the  law  permits  the  indi- 
vidual injured  to  vindicate  his  rights  by  an  apt  civil  remedy. 
As  the  injury  itseif  is  founded  in  wrong,  the  remedy  to  be  pur* 
sued  must  be  one  which  is  applicable  to  this  class  of  injuries. 
It  would  ill  accord  with  the  symmetry  or  with  the  analogies 
of  the  law,  and  would  be  confounding  well  settled  distinctions, 
to  permit  the  party  injured,  at  his  election,  to  convert  a  trans- 
action of  this  kind  into  a  matter  of  contract.  The  modern 
principles  of  waiving  the  tort,  and  proceeding  as  upon  a  con- 
tract, has  been  sufficiently  extended;  and  we  are  not  disposed 
to  apply  it  to  new  cases. 

In  Buller's  Nisi  Prius,  130,  131,  the  idea  of  maintaining  as* 
Bumpsit  for  goods  stolen,  is  treated  as  an  absurdity.  He  says 
that,  in  assumpsit  for  goods  sold,  if  the  evidence  be  that  the  de- 
fendant has  agreed  with  the  plaintiff's  servant  to  pay  him  half 
price,  which  the  servant  is  to  have  to  his  own  use,  this  will  not 
maintain  the  action;  for  here  arises  no  contract  to  the  plaintiff; 
he  might  as  well  bring  assumpsit  against  one  who  steals  his 
goods;  and  he  cites  Lord  Holt  as  an  authority.  In  another 
case,  he  states  that  in  assumpsit  for  money  received  to  the  plaint- 
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iff's  nee,  proof  that  a  lamb  of  his  was  driTdn  to  London,  and 
sold  there  by  the  defendant,  will  be  safficient,  unless  it  appear 
to  haTe  been  stolen,  for  then  troyer  would  be  the  only  propex 
action. 

It  being  the  opinion  of  the  court  that  the  action  cannot  be 
supported  in  this  form ;  according  to  the  agreement  of  the  parties, 
the  plaintiff  is  to  be  become  nonsuit,  and  the  defendants  be  al* 
lowed  their  costs. 


Mebgsr  07  CiyiL  Injubt. — ^The  doctrine,  that  all  civil  remedies  in  favor 
of  a  party  injured  by  a  felony,  are,  as  it  ia  aaid  in  the  earlier  aathorities, 
merged  in  the  higher  offense  against  society  and  public  justice,  or,  according 
to  more  recent  cases,  suspended  until  after  the  termination  of  a  criminal  pros- 
ecution against  the  offender,  is  the  established  rule  of  the  common  law.  The 
source  and  history  of  this  doctrine,  and  its  adaptation  to  the  system  of  juris- 
prudence in  vogue  in  this  country,  were  very  ably  and  exhaustively  consid- 
ered by  Judge  Bigelow  in  Boitton  etc.  Ji,  /?.  Co,  v.  Dana^  1  Gray,  S3,  97,  from 
whose  opinion  the  following  extract  is  taken:  '*By  the  a&cient  common  law, 
felony  Was  punished  by  the  death  of  the  criminal  and  the  forfeiture  of  all  his 
lands  and  goods  to  the  crown.  Inasmuch  as  an  action  at  law  against  a  person 
whose  body  could  not  be  taken  in  execution,  and  whose  property  and  effects 
belonged  to  the  king,  would  be  a  useless  and  fruitless  remedy,  it  was  held  to 
be  merged  in  the  public  offense.  Besides,  no  such  remedy  in  favor  of  the  citi- 
sen  could  be  allowed  without  a  direct  interference  with  the  royal  prerogative. 
Therefore  a  party  injured  by  a  felony  could  originally  obtain  no  recompense 
out  the  estate  of  a  felon,  nor  even  the  restitution  of  his  own  property,  except 
after  a  conviction  of  the  offender,  by  a  proceeding  called  an  appeal  of  felony, 
which  was  long  disused,  and  wholly  abolished  by  59  Geo.  IIL ,  c.  46;  or  under 
21  Hen.  VJLlL,  c.  11,  by  which  the  judges  were  empowered  to  grant  writs  of 
restitution,  if  the  felon  was  convicted  on  the  evidence  of  the  party  injured,  or  of 
others  by  his  procurement:  2  Car.  &  P.  43,  note.  But  these  incidents  of  felony, 
if  they  ever  existed  in  this  state,  were  discontinued  at  a  very  early  period  in 
our  colonial  history.  Forfeiture  of  lands  or  goods  on  conviction  of  crime, 
was  rarely,  if  ever,  exacted  here;  and  in  many  cases,  deemed  in  England  to  be 
fdonies,  and  punishable  with  death,  a  much  milder  penalty  was  inflicted  by 
cur  laws.  Consequently  the  remedies,  to  which  a  party  injured  was  entitled  in 
eases  of  felony,  were  never  introduced  into  our  jurisprudence.  No  one  hss 
ever  heard  of  an  appeal  of  felony,  or  a  writ  of  restitution,  under  Stat.  21  Hen. 
VllL,  c  11,  in  our  courts.  So  far,  therefore,  as  we  know  the  origin  of  the 
the  rule,  and  the  reasons  on  which  it  was  founded,  it  would  seem  very  clear 
that  it  was  never  adopted  here  as  part  of  our  common  law. 

"Without  regard,  however,  to  the  causes  which  originated  the  doctrine, 
it  has  been  urged  with  great  force  and  by  high  authority  that  the  rule  now 
rests  on  public  policy:  12  East,  413,  414;  that  the  interests  of  society  require, 
in  order  to  secure  the  effectual  prosecutions  of  offenders  by  persons  injured, 
that  they  should  not  be  permitted  to  redress  their  private  wrongs  until  pub- 
lic justice  has  been  flmt  satusded  by  the  conviction  of  felons;  that  iu  this 
way  a  strong  incentive  is  furnished  to  the  individual  to  discharge  a  public 
duty  by  bringing  his  private  interest  in  aid  of  its  performance,  which  would 
be  wholly  lost,  if  he  were  allowed  to  pursue  his  remedy  before  the  prosecu- 
Con  and  termination  of  a  criminal  proceeding.     This  argument  is  doubtless 
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entitled  to  great  weight  in  England,  where  the  mode  of  proeeeating  criminal 
offenses  is  very  different  from  that  adopted  with  as.  It  is  there  the  especial 
duty  of  every  one,  against  whose  person  or  property  a  crime  has  been  com- 
mitted, to  tiaoe  oat  the  offender  and  prosecute  him  to  conviction.  In  the 
discharge  of  this  duty  he  is  often  compelled  to  employ  counsel,  procure  an 
indictment  to  be  drawn  and  laid  before  the  grand  juxy,  with  the  evidence  in 
its  support,  and  if  a  bill  is  found,  to  see  that  the  case  on  the  part  of  the 
prosecution  is  properly  conducted  before  the  juxy  of  trials.  All  this  is  to  be 
done  by  the  prosecutor  at  his  own  cost,  unless  the  court  after  the  trial  shall 
deem  reimbursement  reasonable:  1  Chit.  Crim.  Law,  9,  825.  Hie  wbols 
system  of  the  administration  of  criminal  justice  in  England  is  thus  made  to 
depend  very  much  upon  the  vigilance  and  efforts  of  private  individuala 
There  is  no  public  officer  appointed  by  law  in  each  county,  as  in  this  com* 
monwealth,  to  act  in  behalf  of  the  government  in  such  cases,  and  take 
charge  of  the  prosecution,  trial  and  conviction  of  offenders  against  the  laws. 
It  is  quite  obvious  that,  to  render  such  a  system  efficacious,  it  is  essential  to 
use  means  to  secure  the  aid  and  co-operation  of  those  injured  by  the  com- 
mission  of  crimes,  which  are  not  requisite  with  us.  It  is  to  this  cause  that 
the  rule  in  question,  as  well  as  many  other  legal  enactments,  designed  to  en- 
force upon  individu%^  the  duty  of  prosecuting  offenses,  owes  its  existence  in 
England.  But  it  is  hardly  possible  under  our  laws  that  any  grave  offbnse  of 
the  class  designated  as  felonies  can  escape  detection  and  punishment.  The 
officers  of  the  law,  whose  province  it  is  to  prosecute  criminals,  require  no 
sssistance  from  persons  injured,  other  than  that  which  a  sense  of  duty,  un- 
aided by  private  interest,  would  naturally  prompt. 

"  On  the  other  hand,  in  the  absence  of  any  reasons  founded  on  public  pol- 
icy, requiring  the  recognition  of  the  rule,  the  expediency  of  its  adoption  may 
well  be  doubted.  If  a  party  is  compelled  to  await  the  determination  of  a 
criminal  prosecution  before  he  is  permitted  to  seek  his  private  redress,  he 
certainly  has  a  strong  motive  to  stifle  the  prosecution  and  compound  with  the 
felon.  Nor  can  it  contribute  to  the  purity  of  the  administration  of  justice,  or 
tend  to  promote  private  morality,  to  suffer  a  party  to  set  up  and  maintain  in 
a  court  of  law  a  defense  founded  solely  upon  his  own  criminal  act.  The  right 
of  every  citisen  under  our  constitution,  to  obtain  justice  promptiy  and  with- 
out delay,  requires  that  no  one  should  be  delayed  in  obtaining  a  remedy  for 
a  private  injury,  except  in  a  case  of  the  plainest  public  necessity.  There 
being  no  such  necessity  calling  for  the  adoption  of  the  rule  under  considera- 
tion, we  are  of  opinion  that  it  ought  not  to  be  engrafted  into  our  juris- 
prudence. 

' '  We  are  strengthened  in  this  conclusion  by  the  weight  of  American  author- 
ity, and  by  the  fact  that  in  some  of  the  states  where  the  rule  had  been  estab- 
lished by  decisions  of  the  courts,  it  has  been  abrogated  by  legislative  enact- 
ments: PeUingUl  v.  Rideout,  6  N.  H.  454;  Cro89  v.  Guihtrtf,  2  Root,  90;  Pif- 
cataqua  Bank  v.  Tumlej;,  1  Miles,  312;  FoHtr  v.  CommtmweaUh,  8  W.  A  S. 
77;  PaUon  v.  Freeman,  Coxe,  113;  Hepbum^s  ease^  3  Bland,  114;  Allison  v. 
Farmer^  Batik  qf  Virginia^  6  Band.  223;  WhiU  v.  Fort,  3  Hawks,  251; 
Robinson  v.  Gulp,  1  Const.  Bep.  231;  Story  v.  Hammond,  4  Ohio,  376; 
BaUew  v.  Alexander,  6  Humph.  433;  Blaaaingame  v.  Olavea,  6  B.  Mon.  38; 
Bev.  St.  of  N.  Y.,  part  3,  c  4,  sec.  2;  Stats,  of  Me.  of  1844,  c.  102.** 

This  decision  settied  the  law  in  Massachusetts,  that  the  civil  remedies  in 
favor  of  a  party  injured  by  a  felony,  are  neither  merged  in  the  higher  offense 
against  public  justice,  nor  suspended  until  after  the  termination  of  a  criminal 
prosecution  against  the  offender:  Atwood  v.  Fids,  101  Mass.  363,  365.     Thr 
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«f»nmnn  ]aw  doctiuie  IS  repudiated  alao  in  the  st&tet  ropreiented  by  the  fol- 
lowing dedaiona:  Hawk  t.  Mmmck,  19  Ohio  Si.  462;  HyaU  y.  Adams,  16 
Mich.  180;  Meitier  y.  PeopU^  31  Id.  103;  Thayer  y.  Boyfe,  30  Me.  475;  StaU 
y.  Fike^  33  Id.  361;  NeweU  y.  Cowan,  30  Miaa.  492;  ^rvfiaoii  y.  MaHin,  17 
Ark.  270.  See  1  Biahop'a  Grim.  Law,  aeo.  271  et  mq.,  whore  the  adjndicationa 
in  thia  coontty  upon  the  anbject  in  qneation  are  gathered  and  their  yariona 
doetrinescrii 


Mebbill  t;.  Mebbill. 

[S  OSBBBUUV,  468.] 

BiOHXS  OY  Indobsxbb. — ^Indoraeea  bona  fdt  for  yalne  of  negotiable  aeooritiei^ 

not  oyerdne^  are  not  a£Fected  by  oontracta  and  equitiea  of  which  th^had 

no  notice. 
AmoHXE's  Bights. — Thib  aaaignee  of  a  non-negotiable  ohoae  in  action  holdji 

it  anbject  to  all  the  equitiea  which  eziated  againat  it  in  the  handa  of  the 

obligee. 
Waitib  oy  Offskt. — ^Where  the  aaaignor  of  a  note  demanded  payment  and 

waa  referred  to  a  co-promiaor,  and  waa  not,  until  aeyeral  y eara  af terwarda 

informed  of  any  daim  of  ofiaet;  it  waa  held  that  the  ri^t  to  o£EMt  had 

been  waiyed. 

Assumpsit  on  a  non-negotiable  promissoiy  note  brought  in  the 
name  of  Humphrey  Merrill  against  Andrew  Merrill  and 
Nathaniel  Merrill,  for  the  benefit  of  Uriah  Holt,  who  claimed 
the  amount  as  assignee  of  the  note  by  delivery  only,  for  a 
Taluable  consideration  paid  by  him  to  the  nominal  plaintiff. 
The  case  came  before  the  court  on  exceptions  taken  by  the  de- 
fendant to  the  ruling  of  the  presiding  judge  below,  that  a  cer- 
tain account  sought  to  be  set  off  against  the  note,  was  allowable. 
The  nature  of  this  offset  appears  from  the  opinion.  Verdict  for 
the  plaintiff  for  the  full  amount  of  the  note. 

Oreenleaf,  for  the  defendants. 

L.  Whilman,  contra. 

By  Court,  Mellbn,  C.  J.  On  the  twenfynuxth  of  April,  1819, 
the  defendant  signed  the  note  declared  on  as  surety  for  his  son 
Andrew,  for  sixty-two  dollars  and  sixty  cents,  payable  in  four 
years  with  interest  annually.  The  note  was  not  negotiable;  but 
in  August  following  was  assigned  by  the  plaintiff  for  a  valuable 
consideration  to  Uriah  Holt,  for  whose  benefit  the  present  ac- 
tion is  prosecuted.  About  three  years  prior  to  the  signing  the 
note,  the  plaintiff  was  indebted  to  the  defendant  for  a  horse 
and  a  pair  of  steers,  in  the  sum  of  seventy-six  dollars  on  account; 
which  circumstance  was  mentioned  to  the  defendant  when  the 
note  was  signed,  as  a  reason  why  he  should  not  apprehend 
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danger  or  any  serious  loss,  inasmuch  as  he  could  file  his  accomit 
in  offset,  should  he  be  troubled  or  sued  on  the  note.     The  ac- 
count was  duly  filed  against  the  note  in  this  action;  but  as  Holt 
had  not  been  notified  of  its  existence,  until  at  or  just  before  the 
trial,  the  court  of  common  pleas  rejected  it,  or  in  other  words 
decided  that  it  could  not  be  allowed  in  offset  against  the  note, 
and  on  exception  to  this  decision  the  cause  comes  before  us  and 
the  first  question  is  whether  the  opinion  is  correct.     The  prin- 
ciple is  well  settled  that  negotiable  securities,  indorsed  before 
they  are  overdue,  are  not  liable  to  be  impeached  in  the  same 
manner  as  between  the  original  parties,  with  a  few  exceptions, 
such  as  gaming  and  usurious  notes,  etc.,  which  are  declared 
void  by  the  statute.     In  other  cases  the  indorsee,  who  is  such 
bona  Jide,  is  not  affected  by  contracts,  conditions  or  equities,  of 
which  he  had  no  notice  that  existed  between  the  promisor  and 
promisee.     The  principle  is  founded  on  the  importance  of  nego> 
tiable  and  negotiated  securities  in  the  commercial  community. 
A  different  doctrine  would  essentially  check  their  circulation 
and  embarrass  mercantile  operations. 

In  Peacock  v.  Bhodes,  2  Doug.  632,  Lord  Mansfield  lays  down 
the  principle  in  these  words:  **  The  holder  of  a  bill  of  exchange 
or  promissory  note  is  not  to  be  considered  in  the  light  of  an 
assignee  of  the  payee.  An  assignee  must  take  the  thing  as- 
signed subject  to  all  the  equity  to  which  the  original  party  was 
subject.  If  this  rule  be  apj^lied  to  bills  and  promissory  notes, 
it  would  stop  their  currency."  But  the  same  law  is  not  apj^li- 
cable  to  notes  which  are  not  negotiable,  and  to  bonds,  etc.  As 
these  cannot  be  legally  indorsed  or  assigned,  so  as  to  enable 
the  indorsee,  or  assignee  more  properly  called,  to  maintain  an 
action  in  his  own  name;  the  interest  which  in  these  cases  is 
assigned  is  only  an  equitable  interest.  But  this  is  now  pro- 
tected in  courts  of  law  as  well  as  of  equity,  when  assigned  upon 
valuable  consideration.  In  the  case  before  us  the  counsel  for 
the  defendant  does  not  deny  that  whatever  equitable  rights  the 
assignee  has  ought  to  be  protected;  but  he  denies  that  he  has 
any,  because  the  plaintiff  had  none  which  he  could  assign  to 
him.  He  contends  that  nothing  more  can  be  recovered  for  the 
benefit  of  Holt,  the  assignee,  than  could  be  rightfully  recov- 
ered, provided  there  never  had  been  any  assignment;  or  in 
other  words,  that  nothing  can  be  recovered,  because  the  amount 
of  the  offset  is  greater  than  the  amount  of  the  principal  and 
interest  of  the  note.  In  Chute  v.  Bohinson^  2  Johns.  595,  Eeiit, 
C.  J.,  says:  "  There  is  no  rule  of  equity  better  settled  than  that 
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a  bond  or  other  chose  in  action  is  liable  to  the  same  equity  in 
the  hands  of  the  assignee,  which  existed  against  it  in  the  hands 
of  the  obligee."  In  Dunning  v.  Sayward,  1  Oreenl.  866,  the 
coort  observed  that  ''the  law  does  not  interpose  and  protect 
any  bnt  an  equitable  interest'*  in  case  of  assignment.  It 
seems  to  be  plain  that  before  the  assignment  of  the  note  in 
question  was  made,  the  defendant  had  a  legal  right  to  offset 
his  account  against  it,  if  then  due,  when  sued;  and  it  deserves 
consideration  whether  he  can  be  deprived  of  that  right  without 
his  consent.  He  may  relinquish  it  expressly  or  by  implication. 
The  case  does  not  find  that  he  did  it  expressly;  the  debt  filed 
in  oftaet  was  expressly  proved,  and  also  the  defendant's  reli- 
ance upon  it  before  the  assignment,  by  way  of  indemnity,  if 
called  on  for  the  note  which  he  signed.  The  very  protection  of 
an  equitable  interest  in  an  assignee  presupposes  danger  and 
the  need  of  protection;  it  presupposes  a  power  in  the  assignor 
or  debtor,  or  both,  to  defraud  the  assignee  unless  be  is  pro- 
tected by  courts  of  law.  Now  in  cases  where  there  is  not  any 
such  legal  power,  legal  protection  is  unnecessary,  and  the  prin- 
ciple of  law  is  inapplicable.  Hence  it  would  seem  to  follow 
that  if  in  the  present  case  the  action  could  not  be  maintained 
if  there  had  been  no  assignment,  then  the  assignment  cannot 
create  a  right  of  action  and  confer  an  equitable  interest  if  the 
assignor  had  no  interest  of  any  description  as  against  the  de- 
fendant. In  fact,  this  principle  of  which  we  are  speaking  re- 
quires no  more  nor  less  than  this;  that  in  case  of  an  assignment 
the  cause  shall  be  tried  and  decided  upon  the  facts  as  they 
existed  at  the  time  of  the  assignment;  without  regard  to  any 
acts  of  the  assignor  after  such  assignment,  or  any  acts  of  the 
debtor  injurious  to  the  assignee  after  notice  of  it.  The  appli- 
cation of  these  rules,  founded  in  justice  and  good  faith,  ap- 
pears to  show  that  the  offset  should  have  been  admitted  as  a 
£^ood  defense  against  the  action,  if  not  waived. 

The  counsel  for  the  plaintiff  has  relied,  among  other  cases, 
upon  that  of  Jenkins  v.  Brewster,  14  Mass.  291.  The  court 
have  not  given  us  the  reason  of  their  opinion,  but  in  general 
language  speak  of  the  "  peculiar  circumstances  of  the  case,"  as 
having  deprived  the  defendant  of  the  benefit  of  his  offset. 
The  opinion  is  certainly  shorter  than  it  is  clear.  The  court, 
however,  acknowledge  the  general  right  of  offset  of  a  debt  ex- 
isting prior  to  the  assignment;  but  consider  the  facts  of  that 
tase  as  taking  it  out  of  the  general  principle.  They  observe 
that,  ''after  the  assignment  of  the  contract,  and  notice  thereof 
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to  the  defendant,  he  could  not,  by  any  act  of  his,  deprive  the 
assignees  of  their  rights  under  the  assignment."    Certainly  not. 
The  act  they  refer  to  must  be  the  contract  made  with  the  plaint- 
iff after  the  assignment,  in  Tirtue  of  which  he  relied  on  hia 
offset.    It  was  decided  that  it  could  not  be  allowed.    The  cases 
of  King  ▼.  Fowler  et  al.,  and  Fowler  et  aL  y.  King^  16  Mass.  397, 
presented  a  question  as  to  the  right  of  offsetting  the  damages 
in  one  action  against  those  in  the  other,  where  there  had  been 
an  assignment;  but  on  examination  it  appears  that  the  question 
was  decided  upon  the  ground  of  waiver  and  acquiescence  in  the 
assignment.    But  the  right  of  offset,  in  cases  similar  to  the 
present,  has  been  recognized  and  sanctioned  by  repeated  decis- 
ions in  Massachusetts  and  New  York.     The  cases  of  Haich  y. 
Greeriy  admr,^  and  Oreen^  admr.,  y.  Batch,  12  Mass.  195,  came 
before  the  court  on  a  rule  upon  Green  to  show  cause  why  his 
judgment  should  not  be  offset  and  deducted  from  Hatch's  judg- 
ment against  Chreen.    It  was  opposed,   on  the  ground  that 
Green's  judgment,  or  the  debt  for  which  it  was  recovered,  had 
been  assigned  to  J.  &  W.  Smith,  creditors  of  Green,  and  by 
them  assigned  to  certain  other  creditors,  for  whose  use  the  ac- 
tion was  prosecuted.    Parker  C.  J.,  in  giving  the  opinion  of 
the  court,  says:  "  The  court  would  undoubtedly  protect  an  as- 
signee against  a  judgment  obtained  by  the  debtor  upon  a  de- 
mand subsequent  to  notice  of  such  assignment.     But  when  the 
judgment  claimed  to  be  set  off  is  founded  upon  a  demand  co- 
eval with  the  one  against  which  it  is  offered,  equity  would  not 
require  that  an  assignee  should  enforce  the  judgment  against 
the  rights  and  interest  of  the  judgment-debtor.     The  assignee 
ought  to  be  placed  in  as  good  a  situation  as  the  assignor  would 
have  been  without  the  assignment,  but  no  better.    In  an  equit- 
able point  of  view,  where  there  are  counter  demands  subsisting, 
liable  to  be  set  off  against  each  other,  one  only  is  the  debtor, 
viz.,  he  against  whom  a  balance  would  remain."    In  the  above 
case  the  court  directed  the  offset  to  be  made.     In  Howry  v. 
Todd,  12  Mass.  281,  the  principle  relied  on  in  this  case  is  clearly 
stated.     Todd  made  a  written  promise  to  Fisher,  who,  by  an 
unsigned  and  incomplete  indorsement,  transferred  his  interest 
in  the  contract  and  delivered  the  same  to  Mowiy;  and  Todd 
afterwards  expressly  promised  to  pay  the  debt  to  him.    On  this 
ground  the  court  sustained  the  action  in  Mowry's  name.     The 
chief  justice  proceeds:  ''With  respect  to  the  right  of  the  de- 
fendant to  set  off  any  demand  against  Fisher,  we  think  his  en- 
gagement to  pay  the  plaintiff  effectually  precludes  him.    When 
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notified  of  the  asagnmenty  if  he  bad  stated  his  counter-claims^ 
fuid  promised  to  pay  only  such  balance  as  might  be  due,  his 
debt  would  haye  been  protected;  or,  if  he  had  not  promised  at 
all,  the  action  must  have  been  brought  by  Fisher;  and  he  would 
Lave  had  a  right  to  set  off  according  to  the  statute,  if  legally 
and  equitably  entitled;  but  his  promise  to  pay  amounts  to  a  re- 
linquishment of  his  right/'  In  the  case  of  Jones  v.  WUter,  13 
Mass.  304,  which  was  cited  by  the  plaintiff's  counsel,  the  prin- 
ciple is  stated  with  equal  clearness.  The  chief  justice,  in  giv- 
ing the  opinion  of  the  court,  says:  ''The  contract  between 
assignor  and  assignee  is  operative  between  them  only,  until 
some  act  takes  place  which  brings  the  maker  of  the  note  into 
the  contract;  this  act  is  notice  to  him,  and  after  such  notice  it 
becomes  entirely  immaterial  to  him  which  shall  be  his  creditor, 
as  all  payments  or  lawful  o&ets,  existing  before  such  notice, 
will  be  allowed  him." 

The  case  of  Ooidd  v.  Chaae,  16  Johns.  226,  in  all  its  material 
facts  is  precisely  similar  to  the  one  under  consideration,  with 
this  exception,  that  in  the  former.  Chase  had  distinctly  acknowl- 
edged the  rights  of  the  assignee,  and  promised  to  pay  him  the 
debt.  The  court  decided  that  the  age  of  his  offset,  taken  in 
connection  with  this  express  promise  to  the  assignee,  must  be 
considered  as  a  complete  waiver  of  his  right  of  offset.  But 
everything  in  the  case  shows  that  had  it  not  been  for  this 
promise  and  waiver,  the  offset  ought  to  have  been  allowed. 
Neither  the  court  or  counsel  intimated  a  doubt  as  to  the  general 
principle.  This  review  of  the  cases  in  relation  to  the  subject  of 
assignments  and  offsets,  we  have  deemed  useful;  and  it  will  aid 
us  in  arriving  at  a  proper  conclusion  in  the  decision  of  the 
cause.  According  to  these,  the  defense  should  have  been  sus- 
tained, unless  it  has  been  lost  on  the  principle  of  waiver.  It 
does  not  appear  on  the  report  that  the  defendant'  ever  promised 
Holt  to  pay  him  the  note;  or  expressly  admitted  his  rights  as 
assignee;  but  there  are  some  other  circumstances  in  the  case 
which  deserve  attention,  and  which  have  been  relied  upon  to 
show  a  consciousness  on  the  part  of  the  defendant,  that  he  had 
no  claim  on  account  against  the  plaintiff;  and  that  the  offset 
was  at  a  late  hour  relied  on  as  a  defense.  These  we  will  notice 
presently.  The  account  has  been  proved;  and  there  is  no 
direct  evidence  that  it  has  ever  been  paid.  The  opinion  of  the 
court,  to  which  the  exception  was  alleged,  was  "  That  the  said 
account  in  offset,  though  proved,  could  not  be  allowed  against 
the  note  declared  on,  if  the  juxy  believed  that  said  note  was 
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as8igx.dd  to  said  Holt  before  be  bad  notice  of  the  existence  of 
the  accoant."    We  apprehend  that  the  anthorities  are  clearly 
against  this  opinion,  and  uniformly  so;  and  Ihe  question  of 
BcienleTf  on  the  part  of  the  assignee,  in  respect  to  existing^ 
equities  on  the  part  of  the  debtor,  is  of  no  kind  of  importance; 
and  the  demand  assigned  must  be  takea  subject  to  all  such 
equities,  known  or  not  known.    We  apprehend  also  that  the 
variance  discoverable  in  the  decisions  on  this  subject  arises 
from  the  circumstance  of  waiver  of  the  right  of  offset,  which  in 
some  of  the  cases  was  satisfactorily  proved.     In  this  case,  each 
party  has  his  equities;   and  we  must  impartially  protect  both; 
and  in  so  doing  we  must  inquire  whether  from  all  the  facts  be- 
fore us,  the  legal  inference  ia  that  the  right  of  ofifset  has  been 
waived;  if  so,  it  would  be  useless  and  improper  to  send  the 
cause  to  another  trial,  although  the  instructions  of  the  judge  to 
the  jury  on  the  point  of  notice,  as  we  have  already  mentioned, 
were  incorrect.     We  will  now  notice  the  facts  in  the  case  which 
are  relied  upon  by  the  assignee  as  showing  or  amounting  to  a 
waiver  of  the  right  of  ofifset;  and  showing  also  such  an  under- 
standing and  management  between  father  and  son  as  in  legal 
contemplation  amounts  to  collusion;  and  therefore  entitled  to 
no  countenance  in  a  court  of  justice.     The  horse  and  steers 
were  sold  in  the  fall  of  1815  or  1816.     The  note  in  suit  was 
signed  in  April,  1819.     Humphrey  was  then  in  good  circum- 
stances, and  able  to  pay  the  debt  due  on  account  of  the  horse 
and  steers  for  a  long  time  afterwards,  but  failed  before  the 
commencement  of  this  action. 

In  May,  1820,  Holt's  agent  called  on  the  defendant,  and  in- 
formed him  of  the  assignment,  and  requested  payment  of  one 
note,  and  interest  on  this.  The  defendant  replied  that  he  could 
not  pay  the  note;  that  as  Andrew  was  under  age,  he  signed  the 
note  to  secure  Humphrey;  and  that  Andrew,  when  of  age, 
would  take  up  the  note  and  dear  said  Nathaniel.  The  defend- 
ant did  not  claim  to  have  any  offset  to  the  note,  and  said  noth- 
ing about  any  account  he  had  against  Humphrey.  And  now 
what  is  the  legal  inference  to  be  drawn  from  these  uncontested 
facts?  We  are  here  presented  with  the  declarations  and  the 
conduct  of  the  defendant,  in  relation  to  the  demand  in  suit; 
and  it  does  not  appear  that  from  April,  1819,  until  the  offset 
was  filed  oi  cho  clerk's  office,  after  the  action  was  commenced, 
any  *iK/uce  was  taken  of  its  existence.  Is  this  conduct  and  are 
these  declarations  natural?  Do  people  transact  business  in 
this  manner?    Are  they  in  the  habit  of  paying  debts  which  they 
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do  Dot  owe,  and  when  a  balance  is  due  tbem  from  those  who  are 
asking  for  payment  ?  If  the  account  for  the  horse  and  steers 
had  not,  in  some  way  or  other,  been  settled  and  satisfied  before 
May,  1 820,  or  if  the  defendant  had  relied  upon  it  by  way  of  off- 
set, can  it  be  believed  that  the  defendant  would  not  then  have 
named  his  offset,  given  notice  of  it  to  Holt's  agent,  and 
claimed  its  allowance,  instead  of  saying  that  he  could  not  pay, 
but  Andrew  would,  as  soon  as  he  was  of  age.  This  conduct 
may  all  be  explained  by  the  insolvency  of  Humphrey.  After 
his  failure  the  defendant  could  obtain  no  reimbursement  of 
what  he  might  be  compelled  to  pay  for  him  as  his  surety;  and 
then  to  avoid  such  an  eventual  loss,  and  thereby  at  once  to  re- 
lieve himself  even  from  liability,  he  set  up  his  old  claim  on 
the  account  in  bar  of  this  action.  The  facts  naturally  lead  the 
mind  to  this  conclusion,  and  such  a  conclusion  is  fatal  to  the 
defense  of  this  cause.  For  several  years  after  the  assignment, 
the  assignee  was  kept  in  ignorance  of  this  asserted  debt  on 
account;  a  circumstance  which,  connected  with  the  insolvency 
of  Humphrey,  renders  the  transaction  suspicious,  and  gives  it 
a  collusive  character,  as  well  as  the  operation  of  a  waiver  of  the 
light  of  offset.  The  defendant  has  not  in  his  own  conduct 
displayed  that  fairness  and  equity  on  his  part  which  entitles 
him  to  establish  his  claim  as  an  equitable  one  against  the 
plaintiff.  We  are  all  of  opinion  that  the  exception  must  be 
overruled;  and  the  judgment  of  the  court  of  common  pleas 
affirmed. 


OASES 

nr  TBM 

COURT  OF  APPEALS 

OF 

MABTIiAND. 


TowBON  V.  The  Haybe  db  Gbagb  Bark. 


(6  HABUi  4  Jonmnr,  4T.] 

BntyAiiT  ov  Bank,  Who  d.— One  who  reoeiV«s  notes  of  a  bank  with  the  ro- 

qneit  to  pees  them  off  for  its  benefit,  i%  quo  ad  hoe^  %  aerraatof  thebank. 
Ooiof ON  ImffKXBPXBS  ABB  LxABLB  f  OF  all  loflsee  in  their  inna,  happening  either 

by  the  acta  or  negligence  of  themaelvea  or  their  aenranta,  to  travelera  and 

gneata  received  by  them. 
Idbm,  tob  Thkit. — ^And  if  a  aerrant  ia  robbed  of  hia  maater'a  money  or  good^ 

while  a  gneat  at  an  inn,  the  maater  may  maintain  the  action  againat  the 

innkeeper. 
Ab  Ibwkbbfbb  is  only  Abswbbablb  for  money  or  other  property  lost  at 

hii  inn,  where  the  party  loaing  it  waa  a  gneat  at  the  time  of  the  loaa. 
TBb  Rbason  ov  AS  Innkbbpbb's  Liabiutt  in  the  oaae  of  money,  from  tiie 

keeping  of  which  no  profit  ariaea,  ia  the  profit  ariaing  either  from  the 

keeping  of  the  horaea,  etc.,  of  their  gueata,  or  from  their  entertainment. 
To  Bbooyxb  vob  thb  Loss  ov  Monbt  cr  other  dead  property,  it  ia  eaaential 

that  the  plaintiff  ahonld  allege  that  he  waa  a  gneat  at  the  time  of  the  k 


Afpsal  from  a  judgment  in  an  action  on  the  oaae,  brought  bj 
the  Havre  de  Grace  bank  against  Towaon,  an  innkeeper,  to  re- 
cover the  value  of  certain  bank  notes,  the  property  of  the  plaint- 
iff, and  stolen  from  their  servant  while  a  guest  at  the  defendant  'a 
inn.    The  opinion  states  the  case. 

Winder  and  B.  Johnson^  for  the  appellant. 
WiUiama,  contra. 

Bj  Oourt,  BucHAXAV,  J.  The  testimony,  substantially,  on 
which  the  appellees  rested  their  case,  as  stated  in  the  bill  of 
exceptions,  was  that  John  Hogg,  intending  to  go  to  Baltimore 
for  the  purpose  of  purchasing  goods,  and  having  two  hundred 
and  fifty  dollars  in  notes  of  the  Havre  de  Grace  bank,  applied 
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to  the  cashier  of  that  institution  for  Baltimore  paper  in  ez- 
change,  who  gave  him  an  equal  amount  in  Baltimore  paper,  but 
left  the  notes  of  the  Havre  de  Qrace  bank  in  the  hands  of 
Sogg,  and  directed  him  to  pass  them  away  in  Baltimore,  for 
the  benefit  of  the  bank,  or  if  that  could  not  be  e£fected,  to 
zetozn  ihem,  which  he  agreed  to  do;  but  there  was  no  loan  of 
the  notes  to  Hogg,  and  that  the  arrangement  was  made  entirely 
for  the  acoonunodation  of  the  bank.  That  Hogg  proceeded  to 
Baltimore,  taking  with  him  tiie  two  hundred  and  fifty  dollars  in 
2iote8  of  the  Havre  de  Qrace  bank,  and  put  up  as  a  guest  at  the 
house  of  the  appellant,  who  was  a  common  innkeeper  in  the 
city  of  Baltimore.  That  on  the  evening  of  the  twentynseventh 
of  September,  1816,  Hogg  (being  then  a  guest  at  the  house  of 
the  appellant),  intending  to  go  out,  gave  his  pocket-book,  con- 
taining the  said  two  hundred  and  fifty-dollars,  to  Aaron  Wright, 
the  barkeeper  of  the  inn,  for  safe-keeping;  that  on  the  follow- 
ing morning  he  asked  Wright  for  his  pocket-book,  who  told 
him  that  it  was  locked  up  in  the  appellant's  room,  who  had 
gone  to  market  with  the  keys,  and  that  under  pretense  of  going 
to  the  market,  in  search  of  the  appellant,  in  order  to  procure 
the  key,  Wright  absconded,  and  never  afterwards  returned; 
that  on  the  return  of  appellant  from  market,  Hogg  asked  him 
for  the  pocket-book,  and  told  him  what  Wright  had  said,  who 
said  that  it  was  not  in  his  room,  and  that  what  Wright  had 
stated  was  false,  and  expressed  his  fears  in  relation  to  the 
pocket-book.  That  Hogg  had  no  intimacy  with  Wright,  and 
did  not  intrust  the  pocket-book  with  him  on  account  of  any  per- 
sonal confidence  reposed  in  him,  but  exclusively  on  account  of 
his  situation  in  the  inn;  and  that  neither  the  pocket-book  nor 
any  of  its  contents  have  ever  been  received  or  recovered  back 
by  Hogg,  or  the  appellees.  To  which  there  was  no  opposing 
evidence.  But  it  was  proved,  on  the  part  of  the  appellant, 
that  Hogg  was  in  the  city  of  Baltimore  on  his  own  business, 
and  was  alone  answerable,  and  bound  to  the  appellant  for  his 
expenses  at  the  inn,  and  that  he  never  considered  the  appellees 
as  answerable  for  them.  Whereupon,  the  opinion  of  the  court 
and  their  direction  to  the  jury  that  the  appellees  were  not  en- 
titled to  recover,  were  prayed  by  the  counsel  for  the  appellant, 
and  the  court  did  right  in  refusing,  upon  that  testimony,  to  give 
the  opinion  and  direction  prayed;  for  from  the  facts  set  out  as 
furnishing  the  cause  of  action,  if  true,  it  is  clear  that  the  bank 
notes,  which  formed  the  subject  of  the  suit,  belonged  to  the 
president  and  directors  of  the  Havre  de  Ghraoe  bank,  and  that 
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John  Hogg  was  intrusted  and  empowered  to  dispose  of  them 
for  the  benefit  of  the  bank,  and  was,  quo  ad  Aoe,  the  servant  of 
that  institution.     Common  innkeepers,  without  any  particuhir 
contract  or  agreement  for  that  purpose,  are  answerable  for  all 
losses  in  their  inns,  happening,  either  by  the  acts  or  negligence 
of  tbemselyes  or  their  servants,  to  travelers  and  guests  received 
by  them;  and  if  a  servant  is  robbed  of  his  master's  money  or 
goods,  the  master  may  maintain  the  action  against  the  inn- 
keeper in  whoeie  house  the  loss  was  sustained.    Here  it  appears 
that  the  appellant  was  a  common  innkeeper;  that  the  pocket- 
book,  containing  the  bank  notes  belonging  to  the  Havre  de 
Grace  bank,  was  given  for  the  safe-keeping  by  Hogg  to  the 
barkeeper  of  the  inn;  that  the  pocket-bpok  and  notes  were  lost, 
and  never  regained;  and  that  Hogg,  at  the  time  they  were  so 
lost,  was  a  guest  at  the  inn,  received  there  by  the  appellant. 
But   it  is  said  that  it  does  not  appear  that  the  appellees 
are  a  corporate  body,  and  had  a  right  or  power  in  law  to  sue. 
To  which  it  is  answered  that  the  Havre   de  Orace   bank  is 
chartered  by  an  act  of  the  legislature  of  the  state,  and  that  the 
charter  or  act  of  incorporation  reserves,  for  the  use  and  benefit 
of  the  state,  five  hundred  fihares  of  the  capital  stock,  to  be  sub- 
scribed for  in  such  manner  as  the  legislature  may  direct,  thus 
connecting  the  institution  with  the  fiscal  concerns  of  the  state; 
and  in  the  twenty-second  section  provides,  that  any  director^ 
officer,  or  other  person  holding  any  share,  etc.,  of  the  said  bank 
stock,  who  shall  commit  any  fraud  or  embezzlement,  touching 
the  money  or  property  of  the  bank  shall  be  liable  to  prosecution 
by  indictment,  in  the  name  of  the  state.     It  is,   therefore^ 
deemed  a  public  law,  which  requires  not  to  be  proved  as  a  pri- 
vate act,  but  must  be  judicially  taken  notice  of  as  all  other 
public  laws.     There  is  nothing  in  the  argument  attempted  to  be 
drawn  from  the  evidence  offered  on  the  part  of  the  appellants, 
that  Hogg  was,  at  the  time  of  the  robbing  or  loss,  in  the  city  of 
Baltimore  on  his  own  busiuess,  and  was  alone  bound  for  his  ex- 
penses at  the  inn.    Innkeepers  are  answerable,  by  reason  of  the 
profit  arising  either  from  the  keeping  of  the  horses,  etc.,  of 
their  guests,  or  from  the  entertaining  of  the  guests  themselves, 
in  the  case  of  money  or  other  property,  from  the  keeping  of 
which  alone  no  profit  can  arise.     So  that  if  a  guest  goes  to  an 
inn,  and  leaves  his  horse  there  with  the  host,  and  goes  away 
himself  for  a  time,  and  in  his  absence  the  horse  is  stolen,  the 
host  is  chargeable  on  account  of  the  profit  arising  from  the 
keeping  of  the  horse;  but  if  he  goes  away  for  several  days,  leav- 
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ing  jnonej,  or  other  dead  property  there,  which  is  stolen  or 
lost  during  his  absence,  the  host  is  not  answerable  for  the  loss, 
as  at  that  time  he  was  deriving  no  profit  or  gain,  either  from  the 
keeping  of  the  money  or  goods,  or  from  the  entertaining  of  the 
^est  himself.  It  is  the  profit  then  to  the  innkeeper  which 
alone  creates  his  liability,  and  it  matters  not  out  of  whose  funds 
the  expenses  of  the  guests  are  defrayed,  it  is  enough  that  he 
receives  the  consideration,  from  whence  his  responsibility  arises, 
the  premium  for  his  risk. 

Thus,  it  is  said  in  a  case  in  Telverton,  that  "  if  A.  sends  his 
money  by  a  friend,  who  is  robbed  in  the  inn  at  which  he  is  a 
guest,  A.  shall  have  the  action."    And  there  is  no  reason  why 
it  should  not  be  so,  the  innkeeper  being  chargeable,  not  on  the 
ground  that  he  entertains  the  owner  of  the  money,  or  other 
goods,  but  because  he  receives,  no  matter  by  whom  paid,  a  com- 
pensation for  the  risk.    The  judgment  in  this  case,  therefore, 
ought  to  be  affirmed,  if  there  was  no  other  objection  than  that 
which  grows  out  of  the  bill  of  exceptions.     But  after  the  ver- 
dict, there  was  a  motion  in  arrest  of  judgment,  and  the  reasons 
assigned  are  that  the  allegation  in  the  declaration  is  of  the  loss 
of  money  in  bank  notes,  and  that  bank  notes  are  not  money, 
and  that  the  declaration  is  uncertain  and  insufficient  in  point 
of  law;  which  are  also  insisted  on  here,  as  objections  to  the 
declaration.    The  former  of  these  objections,  that  bank  notes 
are  not  money,  cannot  be  sustained;  they  answer  all  the  pur- 
poses of  money  in  the  ordinary  concerns  of  the  community;  by 
common  assent,  they  are  treated  as  money  in  the  payment  of 
debts,  the  purchase  of  goods  and  lands,  and  in  the  every  day 
transactions  between  man  and  man,  and  at  this  hour  can  only 
be  considered  as  such.     They  are  a  legal  tender,  unless  spe- 
cially objected  to  at  the  time,  and  will  pass  by  will  under  the 
general  description  of  money — as  "  all  my  money  in  such  a 
drawer." 

But  the  other  objection  is  fatal.  It  is  a  general  rule  in  plead- 
ing that  the  declaration  must  show  a  title  in  the  plaintiff — a 
legal  cause  of  action.  A  title  defectively  set  out  may  be  cured 
by  verdict,  but  the  gist,  and  everything  that  is  of  the  essence  of 
the  action,  must  be  set  forth,  and  that  is  of  the  essence  of  the 
action,  without  which,  the  court  could  have  no  sufficient  ground 
to  give  judgment,  though  the  fact  alleged  be  found  for  the 
plaintiff,  and  may  be  moved  in  arrest  of  judgment.  An  inn- 
keeper is  only  responsible  for  money  or  other  dead  property 
lost  in  his  inn,  where  the  party  losing  it  was  a  guest  at  the  inn 

in.  Dso.  Vol.  XIV-~17 
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at  the  time  of  the  loss,  the  profit  azismg  from  the  entertaining 
of  the  gaestBy  as  before  remarked,  being  the  foundation  of  hia 
liability.  In  an  action,  therefore,  against  an  innkeeper,  for  the 
loBB  of  such  property  in  his  inn,  it  is  neoessazy  to  be  set  oat  in 
the  declaration  that  the  plaintiff  was  a  guest  at  the  inn  at  the 
time  of  the  loss,  that  being  the  essence  of  the  action,  without 
which  the  court  could  haye  no  sufficient  ground  to  give  judg- 
ment. 

In  this  case,  it  was  alleged  in  the  declaration  that  Hogg  was 
a  guest  at  the  inn  of  the  appellant  on  the  twentyHBeventh  of 
September,  1816,  and  that  afterwards,  on  the  twenty-eighth  of 
September,  the  money  was  stolen,  without  stating  that  he  was 
a  guest  there  at  the  time,  or  on  the  day  that  it  was  taken  away, 
and  thus  showing  no  cause  of  action.  For  though  a  guest  on  the 
twenty-seventh,  non  conskU^  that  he  was  there  on  the  twenty- 
eighth.  For  anything  appearing  in  the  declaration,  he  might 
have  gone  away.  It  is  not  the  case  of  a  title  defectively  stated, 
'which  might  be  good  after  verdict,  but  one  in  which  no  title  or 
cause  of  action  is  set  out,  or  foundation  laid  for  a  judgment. 

The  declaration  is,  therefore,  radically  defective,  and  not 
cured  by  the  verdict;  and  the  motion  in  anest  of  judgment 
ought  to  have  prevailed. 

Judgment  reversed. 

Innxskfeb's  LiABnjTr — Who  abb  Guisis. — ^Th«w  rabjacti  are  diacoMed 
inthenotetoCdf^ev.  ITi^^iU,  7  Am.  Deo.  449. 

A  novel  deoiaion,  and  one  involving  a  qneationof  very  geneeal  intereat,  vraa 
pnmoonoed  in  the  caae  of  ffaneoch  v.  Band,  17  Hon.  279^  by  the  general 
term  of  the  New  York  anpreme  ooort^  in  the  firat  department.  The  plaint- 
iff. General  Hanoock,  in  KoTomber,  18e3»  applied  to  the  defendant,  the  pro- 
prietor of  the  St.  Cloud  hotel,  in  the  city  of  New  York,  for  rooma  for  himaeU 
and  family,  with  meala  to  be  aenred  either  at  their  rooma  or  at  the  restaorant. 
Booma  were  engaged,  and  a  monthly  price,  leaa  than  the  tranaient  imtea, 
agreed  to  be  paid,  depending  upon  the  manner  in  which  the  meala  ahonld  be 
aerved.  The  arrangement  waa  to  oontinne  nntil  the  next  anmmer,  mdeaa 
General  Hanoook  ahonld  aooner  be  ordered  away  on  military  duty.  In  March, 
1874»  in  the  abaenoe  of  the  family  in  tiie  evening,  thievea  entered  their  rooma 
and  atole  jewelry  to  the  amount  of  four  thouaand  doUara.  In  the  action  for 
the  reooTcry  of  the  value  of  thia  jewelry,  the  proprietor  of  the  hotel  waa  held 
liable.  The  theft  waa  not  by  an  employee  of  the  defendant,  and  no  quea- 
tion  aroee  on  the  neoeaaity  of  a  depoait  in  the  hotel  aafe.  The  court  aay : 
**  We  cannot  adopt  the  theory  that  aaoertaining  and  fixing  the  price  which 
V  aa  to  be  paid  for  the  accomodation,  and  apedfying  the  probable  duration  of 
the  atay  at  the  hotel,  neceaaariiy  had  the  effect  to  deprive  the  plaintiff  of  the 
character  of  a  gueat.  The  effect  of  auch  a  theory,  reduced  to  practice,  would 
be  to  deprive  the  viaitor  at  a  hotel  of  the  character  of  gueat  if  he  took  the 
precaution  to  aaoertain  in  advance  the  price  which  would  be  charged  for  hii 
entertainment.     '  Although  the  deciaiona  have  not  been  uniform  upon  the 
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quflstiioii  whether  fixing  in  adTanoe  the  price  to  be  paid,  and  the  doration  of 
stay  of  a  Tisitor  at  a  hotel,  haa  the  effect,  in  Utw,  to  oonetitate  raoh  person  a 
mere  boarder  or  lodger,  and  to  depriye  him  of  the  character  of  gaeat,  yet  oni 
errami  nation  of  the  snbject  haa  led  to  the  conclnsion  that,  regazding  hotek 
as  they  are  now  oondaeted  and  patronised,  sadh  an  ammgement  doea  not  nee* 
eHuily  have  an  effect  to  prevent  the  relation  of  innkeeper  and  gneet^  and 
the  oUigations  which  attach  thereto.'  •  •  •  Xhe  law  which  rraidera  the 
keeper  of  a  hotel  liable  for  the  baggage  of  the  gaeat  which  ia  stolen  from  the 
roooi  aeaigned  him,  and  which  remains  in  the  care  and  saperrision  of  the 
laadlord  and  the  serrant  whom  he  selects,  is  salntary,  and  shonld  not  be  ran* 
dered  substantially  inoperatiye  by  adopting  technical  distinctions,  which  rest 
upon  inganiona  speoolation,  rather  than  sound  reason." 

The  editor  of  the  Albany  Law  Joomal  of  July  26,  1879,  in  a  careful  arti- 
ele»  criticises  this  dedsion,  and  inclines  to  the  opinion  that  General  Hancock 
a  boarder,  and  not  a  guest.  The  reasons  assigned  for  this  opinion  are,  in 
1.  The  relation  between  Hancock  and  Band,  was  founded  in  contract. 
Upon  a  breach  of  this  contract^  upon  a  refusal  to  pay  for  rooms  for  the  nine 
months,  unless  sooner  ordered  away.  Band  would  have  his  action  in  damages; 
2.  Specified  zooms  were  engaged  for  the  nine  months,  which  during  that  time 
belonged  to  Hancock;  and,  3.  Hancock  was  not  a  traveler.  The  St.  Cloud 
was  his  only  home. 

The  limitation  of  an  innkeeper's  liability  in  regard  to  the  money  of  their 
guests,  is  thus  stated  in  Freiber  v.  Burrmrn,  27  Md.  190,  147,  after  comment- 
ing upon  the  principal  case,  among  others:  "  We  are  of  opinion  that  money 
in  the  trunk  of  a  guest,  at  an  inn,  to  constitute  a  part  of  his  baggage^  for 
which  the  innkeeper  is  responsible,  should  be  of  su^  amount  only  as  would 
be  oonvenient  to  meet  his  traveling  expenses;  and  to  arrive  at  this  the  condi- 
tion of  the  guests  his  mode  of  life,  his  habits,  tastes,  the  nature^  character 
and  objects  of  his  journey,  must  be  taken  into  consideration  by  the  jury;  for  it 
is  the  provinoe  of  the  jury,  in  such  a  case,  to  determine  the  question  of  suffi* 
aaney,  under  such  directions  and  limitationa  as  the  court  can  prssoribe.** 


Heuttt  V.  Tee  State. 

[6  HAsaa  4  Jomnov,  S9.] 

Wbkbb  as  Awabd  Disolosis  the  grounds  on  which  the  arbitrator  based 

his  opinion,  the  case  is  open  to  inquiry  whether  a  mistake  hsa  been  oom* 

mitted  in  p(»nt  of  law. 
Tbb  Sbbuvi's  Bohd  is  as  Ahvual  Boin>»  and  his  sureties  axe  liable  for 

his  defaalts  during  the  time  only  between  the  giving  the  bond  passed  by 

them,  and  the  execution  of  the  next  year's  bond. 
Lr  ▲  Came  ov  Gsnebal  Submission,  an  award  founded  in  a  mistake  of  law 

of  the  arbitrators,  is  for  that  reason  impeachable. 

Appeal  from  the  judgment  of  a  county  court,  on  an  award 
between  Heuitt  and  the  state,  upon  a  Bubmission  to  arbitration 
of  the  liability  of  Heuitt  and  Buseell  as  suretiee  on  a 
bond.     The  facts  appear  from  the  opinion. 

Heaih,  for  the  appellant. 

No  attorney  appeared  contra. 
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By  Court,  Eable,  J.  To  the  award  returned  to  the  court  in 
this  cause  by  the  arbitrator,  he  has  annexed  a  paper  containing 
a  statement  of  the  sum  awarded  to  be  paid  by  the  appellants  to 
the  appellee,  and  the  account  on  which  the  same,  in  his  judg- 
ment is  chargeable  to  them.  This  paper  is  to  be  considered  aa 
part  of  the  award;  and  as  it  discloses  the  ground  taken  by  the 
arbitrator,  in  forming  his  opinion  of  the  subject,  the  case  ia 
open  to  the  inquiry,  whether  he  committed  a  mistake  in  point 
of  law,  in  the  decision  he  made  between  the  parties?  The  case 
submitted  to  arbitration  is  a  joint  suit  against  the  appellants, 
as  securities  in  a  sheriff's  bond,  executed  on  the  eighth  of  De- 
cember, 1814,  and  the  sum  for  which  they  are  rendered  liable 
by  the  award  of  the  arbitrator,  was  received  by  the  sheriff  for 
property  sold  under  ajieri/acias,  returned  to  March  term,  1816, 
of  Baltimore  county  court.  It  is  plain,  then,  that  the  arbitra- 
tor undertook  to  determine  on  the  liability  in  law  of  the  appel- 
lants for  the  money  thus  received  by  the  sheriff;  and  that  he 
has  in  this  committed  an  error,  the  court  cannot  entertain  a 
doubt.  The  sheriff's  bond  is  an  annual  bond,  and  the  securities 
of  each  year  are  responsible  for  the  neglects,  defaults,  acts  and 
receipts  of  their  principal,  during  the  time  only  between  giving 
the  bond  passed  by  them,  and  the  execution  of  the  next  year's 
bond  by  the  sheriff.  From  the  date  of  the  process  referred  to, 
the  sheriff  must  have  remained  in  office  in  the  year  1816,  which 
he  could  not  have  done  without  executing  a  further  sheriff's 
bond  in  the  fall  of  1815.  The  securities  in  this  last  bond  are 
liable  for  the  money  received  \inder  the  fieri  facias,  if  any  per- 
sons are  liable  for  it,  and  not  the  appellants,  who  were  secur- 
ities in  the  bond  executed  in  December,  1814.  The  law  ques- 
tion thus  disposed  of  by  the  arbitrator,  he  intended  to  decide 
according  to  law,  but  as  he  was  not  informed,  and  decided 
erroneously,  his  determination  is  not  agreeable  to  his  own 
wishes,  and  his  award  ought  to  have  been  set  aside,  on  the 
motion  made  to  the  court  below  for  that  purpose. 

It  is  to  be  observed  that  this  is  not  a  distinct  question  of  law, 
decided  by  an  arbitrator  selected  by  the  parties,  for  the  pur- 
pose of  finally  settling  a  law  point  between  them.  When  such 
a  case  occurs  it  will  perhaps  be  the  court's  opinion  that  they 
are  bound  to  abide  by  the  award,  be  it  right  or  wrong:  Price  v. 
HoUis,  1  Mau.  &  Sel.  107.  The  parties  here  referred  to  the 
arbitrator  all  matters  in  variance  between  them,  including 
questions  of  right  and  fact,  without  the  slightest  intimation 
from  any  quarter  that  the  accountability  of  the  appellants  fox 
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the  receipts  of  the  sheriff  in  the  year  1816,  yre^s  to  be  consid- 
ered and  decided  on  bj  him.  In  a  case  of  general  submission 
like  this  the  authorities  are  clear  that  an  award  founded  on  a 
mistake  in  law  of  the  arbitrator  is  for  this  reason  impeachable: 
KerU  ▼.  EUdob,  3  East,  18;  Young  v.  Walter,  9  Ves.  jun.  364. 
We  therefore  disapprove  of  the  judgment  of  Baltimore  county 
court,  and  determine  that  it  be  reversed. 
Judgment  reversed 

Tbat  Abbttbatobs  mttst  all  Meet  and  consult,  see  Moore  ▼.  Ewing,  I 
Am.  Dec  195,  and  note;  PcttUraon  t.  LeaviU,  10  Id.  98. 

That  tor  a  Mistake  or  Law  as  Award  will  not  be  aet  aaide  In  a 
doabtfal  case,  aee  Rou  v.  Overton,  2  Id.  552;  aee,  alto,  Joedyn  ▼.  Donnd, 
poet^  and  note. 


Bend  v.  Susquehanna  Bbidge  and  Bane  Co. 

[6  HABsn  h  Jomraoir,  138.] 

SiGNXNG  BY  Attorney. — An  assignment  executed  by  an  attorney  stating 
himself  to  be  snch  in  the  body  of  the  assignment,  will  not  be  rendered 
invalid  by  the  attorney's  mistake  in  signing  himself  as  attorney  for  the 


8iocKBOu»K*8  Liability  ios  unpaid  iHsrALupnTO—The  aHign«e  o( 
shares  of  the  capital  stock  of  a  corporation  npon  which  some  install- 
ments remained  due  will  be  liable  therefor,  in  a  suit  by  the  corporation. 

Av  AssiOKXENT  OF  Stock  ABSOLUTE  OH  ITS  Faoe  cannot  be  shown  by 
parol  to  have  been  intended  as  a  mortgage. 

Appeal  from  the  county  court.    The  opinion  states  the  case. 

B,  Johnson,  for  the  appellant. 

Murray,  contra. 

By  Court,  Buchanan,  J.  The  action  was  brought  to  recoTcr 
the  amount  of  three  installments  of  five  dollars  each,  on  one 
hundred  shares  of  stock  in  the  Susquehanna  bridge  and  bank 
company,  alleged  by  the  plaintiffs  to  belong  to  the  defendant. 
Moses  Poor  subscribed  in  his  own  name  for  the  stock  in  ques- 
tion, and  afterwards  duly  appointed  Samuel  Clendenen,  his 
attorney,  to  transfer  it  to  John  H.  Poor,  in  pursuance  of  which 
power,  Samuel  Clendenen  did,  on  the  third  of  October,  in  the 
year  1816,  transfer  the  said  stock  on  the  bauk  to  John  H.  Poor, 
according  to  the  provisions  of  the  charter.  On  the  thirtieth  of 
November,  1816,  John  H.  Poor  regularly  constituted  Samuel 
Clendenen,  his  attorney,  to  transfer  the  said  one  hundred 
shares  of  stock  to  the  defendant,  with  his  knowledge  and  con* 
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Bent;  and  on  the  tenth  of  December,  1816,  Samuel  Clendenen 
made  an  assignment  of  the  stock,  on  the  books  of  the  bank,  to 
the  defendant  in  these  words:  *'  I,  John  H.  Poor,  by  mj  attor- 
ney, Samuel  Clendenen,  do  hereby  transfer  and  make  oTer 
unto  William  B.  Bend  one  hundred  shares  of  stock  held  by  me 
in  the  Susquehanna  bridge  and  bank  company,  Maryland,  on 
which  thirty  per  cent,  has  been  paid,  subject  to  the  payment  of 
the  remaining  seyenty  per  cent.,  agreeably  to  the  charter  of  in- 
corporation;" which  is  signed  and  sealed  by  Samuel  Clendenen, 
and  underwritten,  '*  Att'y  for  Wm.  B.  Bend."     The  charter 
authorizes  the  transfer  of  stock  at  the  bank  by  any  holder, 
either  in  person  or  by  attorney;  and  the  first  question  raised  in 
the  discussion  of  the  cause  is,  whether  the  power  giyen  bj 
John  H.  Poor  to  Samuel  Clendenen  was  so  executed  as  to 
transfer  the  stock  in  question  to  the  defendant.    Of  which  we 
have  no  doubt.    It  is  very  certain  that  in  point  of  law  the 
act  done  under  a  power  of  attorney,  must  be  the  act  of  the 
principal,  and  not  of  the  attorney,  otherwise  it  cannot  haye  the 
effect  to  bind  the  principal;  and  here  the  act  done,  that  is,  the 
assignment  and  transfer  of  the  stock,  is  emphatically  the  act  of 
John  H.  Poor.    It  expressly  purports,  upon  the  face  of  it,  to 
be  a  transfer  of  John  H.  Poor,  by  his  attorney,  Samuel  Clen- 
denen; and  being  so  expressed  in  the  body  of  the  instrument, 
it  was  sufficient  for  Clendenen  to  sign  and  seal  it,  without  any 
addition   of  the  character  in  which  he  acted,  that  character 
being  before  distinctly  set  out;  and  as  the  assignment  is  clearly 
expressed,  and  manifestly  appears  to  be'  the  act  of  the  prin- 
cipal, John  H.   Poor,  through  the  agency  of  his   attorney, 
Samuel  Clendenen,  the  superaddition  of  the  words,  '*  Att'y  for 
Wm.  B.  Bend,"  cannot  have  the  effect  to  defeat  it;  but  being 
repugnant  to  the  whole  context,  must  be  rejected  on  the  same 
principle  that  where  the  habendum  in  a  deed  of  bargain  and 
sale  is  to  the  grantor,  it  shall  be  rejected,  and  the  use  inure  to 
the  grantee;  or,  it  may  be  that  Samuel  Clendenen  was  as  well 
the  agent  in  that  transaction  of  William  B.  Bend,  as  attorney 
for  John  H.  Poor,  and  that  he  placed  the  words,  "Att'y  for 
Wm.  B.  Bend,"  under  his  signature  to  denote  that  agency. 
That  he  could  not  haye  been  the  attorney  of  Bend,  for  the  pur- 
pose of  making  the  transfer,  is  most  manifest,  he  being  the 
party  receiving,  and  not  the  party  making  the  assignment;  and 
it  is  not  easy  to  suppose  that  Clendenen,  in  adding  the  words, 
'' Att'y  for  Wm.  B.  Bend,"  intended  to  deny  his  agency  for 
John  H.  Poor,  which  he  had  before  so  distinctly  affinned.    It 
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^as,  iiierefoxe,  either  an  aot  of  mere  inodFertency,  or  it  was 
done  to  show  the  doable  capacitj  in  which  he  may  have  acted; 
and  in  neither  case  does  it  vitiate  the  assignment,  but  is  wholly 
inopeiatiTe.  It  is  enough  that  the  transfer  was  made  in  the 
name  of  John  H.  Poor,  and  that  it  sufficiently  appears  to  be 
his  act,  through  the  agency  of  his  attorney,  for  which  no  par- 
ticular form  of  words  is  required  to  be  used. 

As  to  the  question,  whether  there  is  such  a  privity  between 
the  plainti&  and  the  defendant,  as  to  enable  the  plaintiffs  to 
sastain  an  action  of  assumpsit  against  the  defendant  for  the 
amount  of  the  installments,  which  form  the  subject  of  the  suit, 
there  can  be  no  doubt  the  transfer  of  stock  by  the  holders  is 
authorized  by  the  charter;  and,  by  the  assignment,  the  as- 
signees are  substituted  in  the  places  of  the  original  subscribers 
and  hold  the  shares  on  the  same  conditions,  and  ore  subject  to 
the  same  rules  and  orders.  The  calls  for  the  installments  in 
question  were  made  by  the  plaintifBa  in  pursuance  of  the  proris- 
ions  of  the  charter,  and  after  the  transfer  by  John  H.  Poor  to 
the  defendant;  and  the  charter  authorizing  the  transfers  of  stock, 
and  declaring  all  "  who  may  become  the  actual  proprietors  of 
shares  in  the  capital  stock,  either  as  subscribers  for  the  same, 
or  as  legal  representatiTes,  successors,  or  assignees  of  such 
subscribers,''  to  be  a  body  politic  and  corporate,  necessarily 
creates  a  pririly  and  raises  an  assumpsit  on  the  part  of  such  as 
choose  to  become  stockholders,  by  accepting  transfers  to  pay 
all  such  calls  as  may  be  regularly  made,  on  which  an  action 
will  properly  lie.  Moreover,  by  the  yery  terms  of  the  assign- 
ment, the  defendant  took  the  stock,  subject  to  the  payment  of 
the  whole  amount  that  was  then  unpaid;  and  it  is  no  objection 
to  say,  that  such  a  construction  of  the  charter  would  be  injuri- 
ous to  the  bank,  on  the  ground  that  it  would  thereby  lose  its 
remedy  against  the  original  stockholders,  seeing  that  the  charter 
has  provided  an  abundant  security  against  loss,  by  creating 
adequate  forfeitures  for  non-payment  of  the  installments  called 
for,  and  prohibiting  any  transfers  by  stockholders  indebted  to 
the  bank,  until  such  debts  shall  be  paid.  In  support  of  the 
podtion  that  the  defendant  is  answerable  in  an  action  of  as- 
sumpsit for  the  amount  of  the  caUs  made  since  he  received  a 
transfer  of  the  stock,  if  indeed  such  a  position  needs  any  sup- 
port, see  the  case  of  The  HvMmfidd  Oanal  Company  y,  BucUey, 
7  T.  B.  86,  which  is  directly  in  point. 

At  the  trial  of  the  case  below,  the  defendant  offered  evidence 
to  prove  that  the  assignment  of  the  stock  in  question  was  not 
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intended  as  an  absolute  transfer,  but  as  a  mortgage  to  secure  a 
debt  due  to  him  from  John  H.  Poor,  which  was  rejected  by  the 
court;  and  it  is  urged  here  in  argument  that  the  testimony 
ought  to  haye  been  admitted;  which  presents  the  constantly 
returning  question,  whether  parol  evidence  is  admissible   to 
contradict  a  written  instrument?    Assuming  different  shapes, 
and  varying  with  the  various  transactions  between  man  and  man, 
and  each  claiming  to  be  an  exception  from  the  general  role, 
"  that  parol  evidence  cannot  be  admitted  to  contradict,  add  to, 
or  vary,  the  terms  of  a  will,  deed,  or  other  written  instrument." 
It  is  not  necessary  to  inquire,  how  far  the  liability  of  the  de- 
fendant in  an  action  of  assumpsit  for  the  amount  of  the  install- 
ments claimed  in  this  suit,  would  be  affected  by  the  fact,  if  true, 
that  he  holds  the  stock  only  as  a  mortgagor,  if  the  evidence 
offered  to  establish  that  fact  was  properly  rejected;  and  we 
think  that  it  was  clearly  inadmissible,  being  offered  by  an  im- 
mediate party  to  a  sealed  instrument,  to  contradict  and  change 
the  terms  of  it,  for  the  purpose  of  defeating  rights  claimed,  and 
growing  out  of  that  very  instrument  alone,  wiUi  nothing  to  take 
it  out  of  the  operation  of  the  general  rule  of  evidence,  but  in 
direct  violation  of  it. 
Judgment  affirmed. 

If  an  OBionrAL  Subscribkr  TBANsraBS  hia  atock  in  a  oorpor»tion  to  an- 
other with  hia  aaaent,  the  traoaferee  ia  anbetituted  not  only  to  the  righta  bat 
alao  to  the  obligationa  of  the  tranaferror:  BcUl  ▼.  V.  &  Ins,  Co.,  5  Gill,  484; 
Hartford  B,  R.  Co.  v.  Boorman^  12  Conn.  539;  Mann  t.  Currie,  2  Barb.  294; 
CowUa  V.  CromweU,  25  Id.  413;  West  Phila.  Canal  Co.  v.  Innes,  3  WharL  198: 
Merrimae  Mining  Co.  v.  Bagley,  14  Mich.  501;  Merrhnae  Mining  Co.  v.  Levy, 
64  Pa.  St.  227.  And  the  payment  of  inatallments  by  aach  tranaferee  {Hall 
V.  C  8.  Ins.  Co.;  Mann  v.  Currie)  will  be  evidenoe  of  aach  aaaent.  The  mere 
aaaignment  of  hia  ahare,  by  a  aubacriber,  will  not  relieve  him  from  liability 
nntil  the  aaaignee  ia  aubetituted  in  hia  place:  Burke  v.  Smith,  16  WalL  400. 
And  aa  the  aubecription  to  the  capital  atock  creates  a  debt  a^iainat  the  aab- 
•criber  in  favor  of  the  corporation,  this  aabatitution  of  a  tranaferee,  ao  aa  to 
releaae  the  tranaferror,  cannot  take  place  without  the  aanction  of  the  corpora- 
tion: Orqf  V.  Pittsburg  etc  B.  B.  Co.,  31  Pa.  St.  489;  Byder  v.  Alion  B.  B. 
Co.,  13I1L516. 

Thia  queation  received  the  conaideration  of  the  aapreme  court  of  the  United 
Statea  in  Webster  v.  Upton,  91  U.  S.  65.  After  an  examination  of  many  of 
the  oaaea  above  dted,  aa  well  aa  others  which  apparently  hold  a  different  rule. 
Judge  Strong,  apeaking  for  the  court,  aaid:  "We  think,  therefore,  the  trana- 
feree of  atock  in  an  incorporated  company  is  liable  for  calla  made  after  he  haa 
been  accepted  by  the  company  aa  a  atockholder,  and  hia  name  haa  been  regis- 
tered on  the  stock  books  as  a  corporator;  and  being  thus  liable,  there  is  an 
implied  promise  that  he  will  pay  calls  made  while  he  continues  the  owner.  ** 
And  reference  is  made  to  the  following  language  used  in  Angell  and  Ames  on 
Cor.,  sec.  534:  ''When  an  original  subscriber  to  the  stock  of  an  incorporated 
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eompuiy,  wbo  is  80  bound  to  pay  the  mstallments  on  his  sabscription  from  time 
to  tune  M  they  are  called  in  by  the  company,  transfers  his  stock  to  another 
jierson,  snch  other  person  is  substitated  not  only  to  the  rights;  but  to  the 
obligations  of  the  original  subscriber,  and  he  is  bound  to  pay  up  the  install 
roents  called  for  after  the  transfer  to  him.  The  liability  to  pay  the  install- 
ments is  shifted  from  the  outgoing  to  the  incoming  shareholder.  A  privity  is 
created  between  the  two  by  the  assignment  of  the  one  and  the  acceptance  of 
the  other,  and  also  between  them  and  the  corporation;  for  it  would  be  absurd 
to  say,  upon  general  reasoning,  that  if  the  original  subscribers  haye  the  power 
of  assigning  their  sharee,  they  should,  after  disposing  of  them,  be  liable  to  the 
burdens  which  are  thrown  upon  the  owners  of  the  stock." 

See,  further,  upon  the  rights  and  liabilities  of  the  transferee,  Thompsoa  on 
Stockholders,  sec.  210. 


Seegab  V.  The  State. 

[6  Habbis  a  Jobssov,  les.] 

Whsrb  the  Sakb  P£R80n  is  Admujostbator  A2n>  GuAKDiAK  of  the  heir, 
the  balance,  upon  final  settlement,  shall  be  considered  as  in  the  hands  of 
the  guardian. 

Idoc— EviDXNCE. — ^Where  the  guardian  of  the  heir  intermarried  with  the 
administratrix  of  the  decedent,  and  thereby  came  into  the  possession  of 
the  personalty  of  the  estate,  in  an  action  oo  the  guardian's  bond,  after 
the  rendition  of  the  final  account  of  the  administration,  it  was  held  that 
the  administratrix  and  her  sureties  were,  by  such  rendition,  released  and 
discharge,  and,  therefore,  competent  witnesses  in  the  action. 

AfVBAi*  from'  the  county  court.    The  opinion  states  the  case. 

Carmichadf  for  the  appellants. 

Earriaon,  contra. 

By  Court,  Mabtin,  J.  This  was  an  action  instituted  in  the 
name  of  the  state,  for  the  use  of  Joseph  E.  Betton,  against  the 
executors  of  Thomas  Beegar,  upon  a  guardian's  bond.  There 
was  a  judgment  by  default^  and  a  proceeding  in  the  nature  of 
a  writ  of  inquiry  to  be  executed  at  the  bar,  was  ordered  by  the 
court.  On  the  trial,  two  bills  of  exceptions  were  taken  by  the 
counsel  for  the  defendants.  The  first,  an  objection  to  the  com- 
petency of  a  witness  produced  on  the  part  of  the  plaintiff;  and 
the  second,  upon  the  merits  of  the  question  then  depending  be- 
fore the  jury. 

It  appears  from  the  record  that  letters  of  administration  were 
granted  to  Elizabeth  Betton  on  the  estate  of  her  deceased  hus- 
band, Turbutt  Betton,  on  the  thirteenth  of  June,  1809.  Thus 
being  the  administratrix  of  her  husband,  and  as  such  possessed 
of  his  personal  estate,  she  sometime,  early  in  the  year  1810 
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(twelve  months  after  the  death  of  her  first  husband),  inter- 
married with  Thomas  Seegar.  That  Thomas  Seegar  and  hia 
wife  went  on  to  settle  the  estate  of  Torbutt  Betton.  They  re- 
turned^ as  administrators,  seyeral  accounts  to  the  orphans' 
court,  and  on  the  thirteenth  of  February,  1816,  rendered  a  final 
account,  admitting  a  balance  in  their  hands  of  three  thousand 
three  hundred  and  eighty-five  dollars  and  sixty-three  cents  and 
one  half.  One  third  of  this  balance,  one  thousand  one  hundred 
and  twenty-eight  dollars  and  fifty-four  cents,  Thomas  Seegar 
had  a  right  to  retain  as  the  property  of  his  wife,  leaving  ihe 
sum  of  two  thousand  two  hundred  and  fifty-seven  dollars  and 
nine  cents  in  his  hands,  to  be  paid  over  to  the  representatives. 
On  the  twenty-ninth  of  July,  1810,  Thomas  Seegar  was  ap- 
pointed guardian  to  Joseph  E.  Betton,  and  entered  into  the 
bond,  upon  which  this  suit  has  been  brought. 

It  is  an  established  principle  of  law  that  where  the  same  per- 
son, who  acts  as  the  administrator  of  a  deceased  party,  is  ap- 
pointed guardian  to  the  representatives,  that  whatever  balance 
is  in  his  hands  at  the  rendition  of  a  final  account  (and  perhaps 
even  prior  to  that  time),  is  in  his  hands  and  possession,  not  as 
administrator  to  the  deceased,  but  as  guardian  to  the  represen- 
tatives. This  transfer  is  by  operation  of  law.  The  adminis- 
trator having  in  his  hands  a  balance  that  ought  to  be  paid  over 
to  the  guardian,  and  one  person  representing  both  these  char- 
acters, he  cannot  pay  the  money  over  to  hiipself ;  nor,  if  the 
payment  was  refused,  is  there  any  person  who  could  enforce  it. 
Under  these  circumstances,  the  law,  by  implication,  considers 
it  in  the  hands  and  possession  of  the  party  in  that  representa- 
tive character  that  ought  to  receive  it.  Thomas  Seegar,  acting 
as  administrator  of  Turbutt  Betton,  in  consequence  of  his  mar- 
riage with  Elizabeth  Betton,  the  administratrix,  and  admitting 
by  his  final  account  that  he  had  a  balance  of  two  thousand  two 
hundred  and  fifty-seven  dollars  and  nine  cents  in  his  hands  due 
to  the  representatives,  and  being  at  that  time  the  guardian  of 
Joseph  E.  Betton,  whatever  sum  was  due  to  him  was,  by  opera- 
tion of  law  in  the  hands  of  Thomas  Seegar  as  his  guardian. 
The  administratrix  and  her  securities  on  the  estate  of  Turbutt 
Betton,  were  completely  discharged  and  released  from  all  re- 
sponsibility on  account  of  it,  and  Thomas  Seegar  and  his  secur- 
ities became  answerable  for  it  on  his  guardian  bond.  But  it  is 
contended  that,  although  the  general  rule  where  the  same  per- 
son is  both  administrator  and  guardian,  the  balance,  upon  a 
final  RAH;Ument  of  the  deceased's  estate,  shall  be  considered  in 
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the  posfieflsioii  of  the  gaardiany  is  correct,  the  executors  of 
Thomas  Seegar  ought  not  to  be  accountable  for  the  whole 
amottnt  of  the  sum  stated  to  be  due  bj  the  final  account,  be- 
cause it  is  in  proof  that  the  whole  property  did  not  come  to  his 
hands  and  possession,  but  that  a  considerable  part  was  wasted 
by  the  wife  before  her  marriage  with  Thomas  Seegar. 

If  the  amount  of  property  wasted  by  the  wife  before  her  in- 
termarriage with  Thomas  Seegar,  had  been  more  than  the  sum 
she  was  entitled  to  reoeiye  upon  the  settlement  of  Turbutt  Bet* 
ton's  estate,  a  question  might  arise,  which  is  not  necessaiy  to  be 
considered  in  this  case,  as  it  is  not  brought  into  Tie  w  by  the  testi- 
mony in  the  record.    It  appears,  from  the  final  account  on 
Turbutt  Betton's  estate,  that  the  sum  of  three  thousand  three 
hundred  and  eighty-five  dollars  and  sixty-three  and  a  half  cents, 
was  in  the  hands  of  the  administratrix  and  her  husband,  to  be 
distributed  according  to  law.    One  third  of  this  sum,  one  thou- 
sand one  hundred  and  twenty-eight  dollars  and  fifty-four  cents, 
was  due  to  the  widow  as  her  part  of  the  estate.    Before  her 
marriage  with  Thomas  Seegar,  she  had  wasted  property  to  the 
amount  of  three  hundred  and  eighty-two  dollars  and  seventy- 
nine  cents.    The  amount  of  property  thus  wasted  by  her  would 
be  considered,  in  law,  as- so  much  receiyed  by  her  in  part  pay- 
ment of  the  sum  due  to  her  upon  the  settlement  of  the  estate, 
and  her  husband,  in  right  of  his  wife,  would  be  authorized 
to  retain  only  so  much  as  she  would  have  been  entitled  to  re- 
ceive had  she  remained  sole.    The  sum  wasted  by  the  wife  not 
being  equal  to  that  she  was  entitled  to  retain  as  the  widow  of 
Turbutt  Betton,  it  clearly  follows  that  Thomas  Seegar,  at  the 
time  he  rendered  his  final  account,  was  in  possession  of  the 
whole  amount  of  the  sum  due  the  representatives,  after  deduct- 
ing the  widow's  third. 

This  statement  disposes  of  both  exceptions.  If  Elizabeth 
Seegar  and  her  securities  on  the  administration  bond  are,  by 
operation  of  law,  entirely  released  and  exonerated  from  the 
debt  due  to  Joseph  E.  Betton,  we  cannot  see  that  she  has  any 
interest  that  would  exclude  her  from  being  a  witness  in  this 
cause. 

The  judgment  of  the  court  below  is  affirmed  on  both  of  the 
hills  of  exception. 
Judgment  affirmed. 
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Patafsoo  Ins.  Go.  v.  Smuh. 

A  PBOMnBOBT  Kon  ia  not  an  extingniihment  of  a  pre-esdtting  debs.  Upon 
aon*|Mjnient  the  creditor!  may  aue  on  the  original  contract. 

iffAl  Kon  OF  ▲  Thzbd  FuiaoN,  given  by  the  vendee  to  the  yendor,  does 
not  eztingaiah  the  original  oontnust,  onleaa  it  waa  received  aa  paym^t 
of  the  debt 

Apvbal  from  the  ooonty  court.    The  opinion  states  the  case. 

Winder  and  Mayer,  for  the  appellants. 

Baymondf  conJtra. 

By  Court,  Stephbk,  J.  This  action  of  assumpsit  was  insti- 
tuted in  the  Baltimore  county  court,  by  the  Patapsco  Insurance 
company  against  the  defendants,  to  recover  the  sum  of  one 
thousand  three  hundred  and  fifty-one  dollars  and  twenty-five 
cents,  the  premium  stipulated  to  be  paid  for  the  insurance  of 
the  cargo  of  the  British  brig  Ann,  at  and  from  Buenos  Ayrea 
to  Baltimore.  The  application  for  insurance  is  in  the  following 
words:  ^'Lyde  Qoodwin  wants  insurance  for  self  and  others  on 
cargo  per  the  British  brig  Ann,  Anderson,  master,  at  and  from 
Buenos  Ayres  to  Baltimore,"  etc.  This  application  was  ac- 
cepted by  the  office,  the  policy  executed,  and  on  the  same  day, 
Ooodwin,  with  a  certain  George  P.  Stevenson,  as  his  surety 
(who  was  not  in  any  manner  interested  in  the  subject-matter  of 
the  insurance),  gave  their  negotiable  promissozy  note  for  the 
payment  of  the  premium  of  the  policy  of  insurance  to  the 
plaintifiEs.  Payment  of  this  note,  on  its  arrival  at  maturity, 
was  legally  demanded,  and  not  being  paid,  a  protest  was  made 
by  a  notary  public,  in  the  usual  manner,  for  non-payment.  It 
is  admitted,  in  the  case  stated,  that  no  notice  was  given  to  the 
defendants  of  the  non-payment  of  the  note,  or  any  demand 
made  on  them  by  the  plaintiffs  for  payment  of  the  premium  of 
insurance,  until  the  day  the  note  became  due.  lliat  the  de- 
fendants, before  the  above-mentioned  note  became  due,  paid  to 
Goodwin  their  respective  proportions  of  the  premium  of  insur- 
ance, without  the  knowledge  or  privity  of  the  plaintiffs.  That 
Goodwin,  at  the  time  he  applied  to  the  office  for  insurance,  did 
not  disclose  the  names  of  the  owners  of  the  cargo  of  the  Ann, 
and  that  the  parties  interested  in  the  insurance,  or  in  other 
words,  the  defendants,  were  not  known  as  such  to  the  insurers, 
until  some  time  after  the  policy  had  been  executed.  On  the 
non-payment  of  the  promissory  note,  given  for  the  premium  of 
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insurance,  this  action  was  instituted  to  recoT6r  the  same  from 
the  defendants,  on  the  ground  of  an  assumpsit  legally  implied 
to  pay  the  same;  and  the  question  which  thi&  court  is  called 
upon  to  decide  is,  whether  such  a  suit,  under  the  particular 
circnmstances  of  the  case,  can  be  sustained  upon  the  established 
principles  of  law.    In  a  state  at  present  highly  respectable  for 
its  standing  in  a  commercial  point  of  view,  and  promising,  by 
a  gradual  development  of  its  faculties,  to  make  still  further  ad- 
vances in  that  respect,  at  no  veiy  distant  day,  questions  relat- 
ing  to  the  laws  of  trade  and  commerce  must  at  all  times  be 
deemed  of  the  highest  importance.     It  is,  theirefore,  much  to 
be  desired,  that  in  judicially  deciding  upon  such  principles, 
especially  in  the  dernier  resort^  the  utmost  accuracy  should  be 
attained,  and  the  doctrine  of  the  law-merchant  settled  upon  the 
firmest  and  most  stable  foundation.     The  first  question  to  the 
consideration  of  which  the  mind  is  forcibly  drawn  in  this  case 
is,  what  was  the  legal  effect  of  the  note  given  by  Goodwin  and 
Stevenson  upon  any  legal  liability  which  might  have  attached 
upon  the  defendants  in  the  absence  of  such  note  ?    The  law  is 
clear  that  where  a  debtor  gives  his  promissory  note  on  account 
of  a  pre-existing   simple   contract  debt,  such  note  does  not 
merge  or  extinguish  the  debt  due  on  simple  contract;  bpt  that 
the  creditor,  on  non-payment  of  the  note,  may  resort  to  the 
original  cause  of  action,  and  sue  upon  it. 

This  doctrine  is  founded  upon  the  principle  that  both  causes 
of  action  are  of  equal  dignity  in  the  eye  of  the  law,  and  there- 
fore in  legal  construction,  the  one  does  not  merge  or  extinguish 
the  other.  This  principle  is  too  well  settled  to  need  the  aid 
of  authority  to  support  it.  Where  a  party,  at  the  time  of  con- 
tracting a  debt,  assigns  the  note  of  a  third  person  to  the  vendor, 
such  note  does  not  extinguish  the  original  cause  of  action, 
unless  it  was  received  as  payment  or  satisfaction  of  the  original 
contract.  To  this  effect  see  the  case  of  Clark  v.  Young^  1 
Granch,  181.  The  principle  here  established  goes  to  prove  that 
a  promissoiy  note  executed  by  the  debtor  and  a  third  person, 
at  the  time  the  debt  is  contracted,  does  not  wholly  extinguish 
the  simple  contract,  or  original  cause  of  action.  In  this  case 
the  note  passed  by  Goodwin  and  Stevenson  to  the  insurance 
company  was  a  negotiable  instrument,  payable  to  order.  If 
the  note  had  been  passed  away  or  indorsed  by  the  company, 
the  law  is  clear  that  no  action  could  be  sustained  upon  the 
primary  cause  of  action;  but  it  appears  from  the  case  stated 
tbat  at  the  time  the  note  became  payable,  it  remained  in  the 


270  Patapsoo  Ins.  Oo.  t;.  Shzth.        [Marjland, 

poeseaaion  of  the  payees,  and  had  not  at  that  time  been  nego- 
tiated. In  support  of  the  doctrine  here  stated,  Harris  v.  John-- 
ston,  3  Oranchy  811,  and  Holmes  v.  lyCamp,  1  Johns.  34  [3  Am. 
Deo.  293],  are  referred  to.  In  the  last  of  which  cases  the  jadg« 
says  that,  "  technically  speaking,  a  negotiable  note  is  not  an 
extinguishment  of  an  antecedent  debt,  yet  it  has  been  deemed 
an  extinguishment  sub  modo."  He  further  goes  on  to  remark 
that  where  a  negotiable  note  has  been  gi^en  for  a  prior  debt, 
the  plaintiff  should  not  be  suffered  to  recoTer  on  the  original 
consideration,  unless  he  shows  the  note  to  have  been  lost,  or 
produces  and  cancels  it  at  the  trial.  As  before  remarked,  the 
fact  in  this  case  is  admitted  to  be  (at  least  the  contrary  does 
not  appear),  that  the  note  remained  in  the  possession  of  the 
party  at  the  time  it  was  due,  and,  of  course,  could  not  after- 
wards be  negotiated  without  subjecting  the  party  receiving  it 
to  every  defense  which  might  be  set  off  against  the  person  to 
whom  it  was  originally  payable.  From  these  principles  and 
the  authorities  referred  to  in  support  of  them,  it  results  that  the 
note  given  by  Lyde  Gk>odwin  and  G-eoige  P.  Stevenson  would 
not,  per  se,  be  sufficient  to  extinguish  the  simple  contract  debt, 
if  under  the  circumstances  of  the  case  the  law  would  imply  a 
promise  on  the  part  of  the  defendants  to  pay  the  premium  of 
insurance  to  the  plaintiffs.  The  question,  however,  still  arises, 
did  the  law  imply  such  promise?  It  is  admitted  that  at  the 
time  Gk>odwin  applied  for  insurance,  his  application  was  made 
for  himself  and  others.  He  did  not  disclose  at  that  time,  nor 
was  he  requested  to  do  so,  who  those  persons  were,  for  whose 
benefit,  as  well  as  his  own,  the  insurance  was  applied  for.  The 
insurers  were,  therefore,  manifestly  satisfied  with  the  respon- 
sibility of  Gk>odwin  and  Stevenson,  and  did  not  intend  to  look 
to  the  other  defendants  for  payment.  It  is  most  evident  that 
the  insurance  was  effected  by  Goodwin,  as  their  agent,  and  not 
as  copartner;  and  it  fully  appears  that  he  was  so  considered 
by  the  assured  themselves,  because,  before  the  premium  note 
became  due,  the  defendants  paid  to  Goodwin,  their  agent,  their 
respective  proportions  of  the  premium. 

In  Patterson  v.  Oandasequi,  15  East,  62,  the  law  is  clearly  set- 
tled to  be,  that  if  the  vendor  of  goods,  knowing  that  the  buyer 
who  deals  with  him  in  his  own  name  is  in  truth  the  agent  of 
another,  elect  to  give  the  credit  to  the  agent,  he  cannot  after- 
wards recover  the  value  against  the  principal;  but  if  the  principal 
be  known  at  the  time  of  the  purchase,  when  discovered,  he  or 
the  agent  may  be  sued  at  the  election  of  the  seller.    It  is  true 
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that  the  defendants  in  this  case  were  not  named  to  the  plaintiffs, 
but  sufficient  was  disclosed  to  the  insurers  to  apprise  them  that 
the  insurance  was  not  for  the  benefit  of  Goodwin  alone,  but  for 
himself  and  others,  which  was  sufficient  to  put  the  insurers  on 
inquiry,  if  they  had  not  been  satisfied  with  the  liability  of 
Goodwin  and  Stevenson  alone.  Grose,  J.,  says:  **  I  think  that 
the  plaintifik  in  this  case  might  have  elected  whom  they  would 
have  for  their  debtor;  and  here  they  seem  to  haye  made  their 
election."  The  court  are,  therefore,  of  opinion  that  there  was 
no  error  in  the  judgment  of  the  court  below, 
vrror  in  the  judgment  of  the  court  below. 
Judgment  affirmed. 


Bank  of  Columbia  v.  Magbudeb. 

[6  HiBsn  k  JoBxaoM,  172.] 

Ths  Maxsb  is  a  CoMPXTKirT  Witness  on  behalf  of  the  plaintiff  in  an 
tion  by  the  indonee  against  the  indorier  of  a  promiasoiy  note,  jndgmflnt 
having  been  recovered  against  the  maker  on  such  note. 

CuaiOM  AFracrmo  l>BMAin>  and  Noncx.— Where  denumd  and  notioe  were 
not  made  nntil  the  day  after  the  third  day  of  grace,  in  conformity  to  the 
established  practice  of  the  bank,  the  holder,  sooh  demand  and  notice 
were  held  sufficient  to  chazge  an  indorser  who  had  knowledge  of  the 
practice. 

Dbtbct  in  a  Dbclabation  in  an  action  on  a  promissory  note,  in  alleging 
demand  and  notice,  must  be  taken  advantage  of  on  demnner,  or  by  way 
of  exceptions  to  the  admissibility  of  evidence  at  the  triaL 

Mailino  Notecb  or  Non-patmxnt  of  a  promissoiy  note,  by  addressing  the 
same  to  the  post-office  nearest  to  the  residence  of  the  party  entitled  to 
notice,  will  be  sufficient. 

Idsk. — Where  the  notary  has  made  inqniries  oonoezning  the  residence  of  the 
maker,  and  the  post-office  where  he  receives  his  letters,  and  sends  the 
notice  to  snch  office,  the  court  will  presome  that  to  be  the  poet^ffice 
nearest  to  the  indorser,  in  the  absence  of  proof  to  the  contrary. 

Appeal  from  the  county  court.    The  opinion  etatee  the  case. 

Jones  and  F.  S.  Eey,  for  the  appellants. 

T.  B,  Darsey,  contra. 

By  Court,  Eablb,  J.  There  were  two  faOla  of  exoeptiona 
aigned  in  the  trial  of  this  case,  which,  from  the  record,  appears 
to  be  a  suit  brought  by  the  president,  directors  and  company  of 
the  bank  of  Columbia,  as  indorsees  of  a  promissoiy  note, 
against  the  administratrix  of  Thomas  C.  Magruder,  the  first  in- 
dorser. The  note  was  drawn  by  George  Magruder,  on  the 
second  of  February,  1815,  and  made  payable  to  the  appellee's 
intestate,  sixiy  days  after  date,  and  payment  of  it  is  stated  in 
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the  declaration  io  have  been  demanded  on  the  seyenth  of  April, 
1815,  which  is  the  day  after  the  usual  days  of  grace.     The 
plaintiffs  produced  Gheorge  Magruder,  and  offered  to  prove  by 
him  that  the  note  was  discounted  at  bank  to  raise  money  for 
Thomas  C.  Magruder,  alleging  that  he  was  in  truth  the  drawer, 
and  not  entitled  to  notice.    He  was  objected  to  on  the  score  of 
interest,  and  rejected  as  an  incompetent  witness  to  prove  the 
tacts  for  which  he  was  produced,  and  from  the  rejection  has 
arisen  the  only  question  this  court  has  to  decide  on  the  first  bill 
of  exceptions.     George  Magruder,  on  the  voire  dire,  expressed 
his  doubts  of  his  interest  in  the  event  of  the  cause,  and  repre- 
sented it  to  depend  upon  the  solution  of  a  question  which  was 
not  solved  by  the  court,  and  which,  perhaps,  from  his  state- 
ments they  could  not  answer,  if  it  had  been  their  province  to 
decide.     We  do  not  then  consider  him  a  witness,  declaring  him- 
self on  oath  to  be  interested,  nor  as  a  witness,  believing  himself 
to  be  so,  in  neither  of  which  lights  has  he  been  contemplated 
by  us  in  the  opinion  we  have  formed  on  this  subject. 

Independent  of  the  views  he  has  himself  taken  of  his  situation, 
the  true  question  is,  has  he,  in  fact,  such  a  direct  interest  in  the 
event  as  ought  to  exclude  him  from  giving  testimony  on  behalf 
of  the  appellants  ?  If  he  has  such  an  interest,  this  court  has 
been  unable  to  discover  it.  A  recovery  against  the  administra- 
trix of  the  indorser,  will  put  nothing  into  his  pocket;  and  as  a 
judgment  has  already  been  obtained  against  him  as  the  drawer 
of  the  note,  it  will  not  screen  him  from  an  execution,  which  the 
bank  may  at  any  moment  issue  against  him.  Should  the  case 
be  established  on  his  testimony  against  the  administratrix,  and 
the  principal,  interest  and  costs  recovered  of  her,  she  will  have 
her  remedy  against  him  as  drawer,  and  it  is  not  easy  to  perceive 
how  the  evidence  given  by  him  or  the  verdict  founded  on  it, 
could  any  way  benefit  him  in  the  defense  he  may  please  to  set 
up  to  her  action.  If  the  account  he  has  spoken  of  is  used  in 
bar  of  her  suit,  it  must  be  supported  by  competent  testimony, 
wholly  unconnected  with  his  narrative  concerning  the  original 
negotiation  between  him  and  the  indorser;  and  he  can  have  no 
advantages  in  such  defense  which  he  would  not  have  in  an  ac- 
tion instituted  against  the  administratrix  on  the  same  account. 
A  recovery  in  this  cause  against  the  administratrix  will  carry  the 
costs,  and  as  far  as  they  go,  will  augment  her  demand  against 
George  Magruder;  and  in  this  view  he  may  be  said  to  be  a  wit- 
ness swearing  against  his  interest.  Deeming  him  every  way  s 
competent  witness,  we  think  he  ought  not  to  have  been  pre- 
vented from  giving  testimony  for  the  plaintiffs. 
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The  second  bill  of  exceptions  embodies  all  the  testimony  in 
this   cause.    The  appellants,  who  were  the  plaintiffs  in  the 
court  below,  haTing  by  competent  testimony  offered  to  prove, 
among  other  things,  that  it  had  been  the  uniform  and  unvaried 
practice  and  custom,  from  the  year  1792  to  the  year  1818,  of 
the  bank  of  Columbia,  and  of  all  the  other  banks  of  Washing- 
ton and  Georgetown,  to  demand  payment  of  promissory  notes, 
of  the  drawers  thereof,  on  the  day  after  the  last  day  of  grace, 
and  in  default  of  payment,  to  give  notice  on  the  same  day  to 
the  indorsers;  and  having  offered  to  prove  that  the  indorser, 
Thomas  0.  Magruder,  had  a  knowledge  of  this  custom,  and 
the  universality  of  it,  by  showing  that  in  the  year  1813  he  re- 
ceived an  accommodation  in  the  Union  bank  of  Georgetown, 
on  a  note  drawn  by  himself  for  a  considerable  sum  of  money, 
which  was  continued  in  that  bank;  and  having  also  offered  to 
prove,  by  the  testimony  of  the  clerk  of  the  notary  public,  that 
he  demanded  payment  of  the  note  of  the  drawer,  George  Ma- 
gruder, on  the  seventh  day  of  April,  1815,  which  was  refused; 
and  that  on  the  same  day  be  gave  notice  of  the  demand  and 
refusal  to  the  indorser,  Thomas  0.  Magruder,  in  a  letter  put 
into  the  post-ofKce  in  Georgetown,  addressed  to  him  as  resid- 
ing near  that  place,  being  previously  instructed,  by  the  best 
information  he  could  get,  that  he  resided  near  Georgetown, 
and  that  it  was  usual  to  forward  notices  or  letters  to  him 
through  the  medium  of  the  Georgetown  post-office,  addressed 
to  him  near  Georgetown;  prayed  the  court  to  instruct  the  jury 
that  if  they  believed  from  the  evidence  the  custom  to  have  been 
IS  stated,  and  to  have  been  known  to  the  defendant's  intestate 
at  the  time  he  indorsed  the  note,  then  it  was  competent  to  the 
jury  to  presume  that  the  intestate  consented  to  the  said  custom 
and  agreed  that  the  demand  and  notice  should  be  conformable 
to  the  said  custom;  and  that  if  the  juiy  believed,  from  the  evi- 
dence that  the  notary  public  used  due  diligence  to  ascertain 
where  the  intestate  lived,  and  where  to  address  the  notice  to 
him,  and  did  address  the  same  to  him  accordingly,  then  the 
same  said  notice  is  sufficient;  and  if   the  demand  and  notice 
was  made  and  given  according  to  the  aforesaid  custom  of  the 
banks,  then  the  plaintiffs  are  entitied  to  recover.    This  in- 
struction was  refused,  and  the  refusal  has  given  rise  to  the 
discussion  of  several  points  in  this  court,  two  of  which  we  shall 
proceed  briefly  to  examine.     One  relates  to  the  time  of  demand 
of  payment  of  the  drawer  of  the  note,  and  the  other  to  the 
legal  sufficiency  of  the  notice  given  to  the  indorser. 

Am.  Dxo  Vol.  XTV— 18 
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The  demand  was  made  on  the  day  after  the  three  days  of 
graoe,  and  cannot  create  a  responaibilitj  on  the  indorser,  anlesa 
it  was  made  in  conformity  to  the  established  practice  and  cos- 
tom  of  the  bank,  which  were  well  known  and  understood  by 
him.  Had  the  prayer  been  gratified  by  the  court,  these  facts 
would  have  been  investigated  by  the  jury,  and  if  established 
against  the  indorser,  they  would  inevitably  have  led  to  the  concla- 
sion  that  he  was  liable  to  the  plaintiff's  action.  A  custom  like 
this,  brought  home  to  the  knowledge  of  the  party  dealing  with 
the  bank,  enters  into  the  essence  of  the  contract,  becomes  a 
constituent  part  of  it,  and  must  have  its  due  weight  in  the 
exposition  of  it.  The  allowance  of  three  days  of  grace  in  the 
payment  of  negotiable  paper,  from  long  and  universal  usage, 
has  become  the  general  law  of  such  contracts,  but  it  is  not  such 
an  inflexible  rule  as  admits  of  no  innovations  upon  it. 

It  may  be  altered  and  controlled  by  the  agreement  of  the  par- 
ties, and  what  is  tantamount,  it  may  be  changed  by  the  usage 
and  custom  of  dealing  perfectly  known  to  the  parties,  and  to 
which  they  will  be  supposed  to  have  had  special  reference  in 
wiftlriTig  their  contract.  If  it  was  an  established  and  unvaried 
usage  of  the  bank  of  Columbia  to  exceed  the  three  days  of 
grace,  and  to  demand  payment  on  the  fourth  day,  and  this  waa 
well  known  to  Thomas  C.  Magruder,  at  the  time  of  the  indorse- 
ment, he  is  to  be  supposed  to  have  assented  to  it;  and  this  de- 
parture from  the  general  rule  will  be  sanctioned  to  give  efficacy 
to  the  contract,  and  to  establish  his  liabiUty  to  pay  the  money. 
It  gives  us  pleasure  to  know  that  we  are  supported  in  those 
ideas  by  the  supreme  court  of  the  United  States.  In  their  late 
decision  of  the  case  of  Benner  v.  The  Bank  of  Columbia,  9 
Wheat.  681,  they  have  fully  recognized  them.  The  opinion  of 
the  court,  delivered  by  Judge  Thompson,  is  an  able  exposition 
of  the  law  of  commercial  contracts,  and  of  the  legal  influence 
the  custom  and  usage  of  particular  banks  may  have  upon  them, 
and  will  unquestionably  be  regarded  by  all  as  a  commanding 
authority  on  such  subjects.  We  close  this  part  of  the  case  with 
a  single  remark  in  answer  to  the  objection  taken  on  the  argu- 
ment to  the  declaration  in  the  cause.  It  is  this,  that  however 
faulty  it  may  be  in  stating  the  demand  ou  the  fourth  day,  or  in 
omitting  to  state  the  custom,  and  the  indorser's  knowledge  of  it, 
upon  neither  of  which  points  do  we  now  undertake  to  decide — 
the  objection  cannot  at  this  time  be  supported.  If  there  is  any- 
thing in  the  allegation,  advantage  ought  to  have  been  taken  of 
it  on  demurrer,  or  perhaps  on  the  trial,  by  way  of  exception  to 
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the  admisaibility  of  the  evidenoe,  and  in  neither  of  these  fonns 
can  it  be  considered. 

With  regard  to  the  notice  to  the  indorser  of  the  demand  on^ 
and  refusal  of  payment  by  the  drawer,  it  too  would  have  been 
examined  by  the  jnry,  if  the  instructions  asked  for  on  this  head 
had  been  given  by  the  court.  If  it  had  been  ascertained  by  the 
jury  that  the  clerk  of  the  notary  public  had  demanded  payment 
of  the  note  of  the  drawer  on  the  seventh  day  of  Apiil,  1815» 
according  to  the  usage  and  custom  of  the  bank  before  alluded 
to,  and  that  on  the  same  day  he  gave  notice  of  the  demand  and 
refusal  to  the  indorser,  in  a  letter  put  into  the  post-o£Sce  in 
Georgetown,  addressed  to  him  as  residing  near  that  place,  hav- 
ing been  previously  instructed  by  the  best  information  he  could 
get,  that  the  indorser  resided  near  Georgetown,  and  that  it  was 
usual  to  forward  notices  or  letters  to  him  through  the  medium 
of  the  Georgetown  po8t-o£Sce,  addressed  to  him  near  George* 
town,  we  can  have  no  doubt  that  this  would  have  been  sufficient 
notice  to  charge  the  indorser.  When  the  party  to  be  affected 
by  the  notice  resides  in  a  different  place  from  the  holder,  the 
rule  is,  that  the  notice  may  be  sent  through  the  post-office  to 
the  post-office  nearest  to  the  party  entitled  to  such  notice:  Ire- 
land  V.  Kip,  11  Johns.  231;  Freeman  v.  Boynton,  7  Mass.  488. 
Here  the  rule,  we  think,  has  been  complied  with,  considering, 
as  we  must  do,  the  post-office  at  Georgetown  to  be  the  post- 
office  nearest  to  the  indorser,  in  the  absence  of  all  proof  that 
there  was  a  post-office  nearer  to  his  residence. 

We,  therefore,  dissent  from  the  opinions  expressed  by  the 
court  below  in  both  of  the  bills  of  exceptions. 

Judgment  reversed,  a,nd  procedendo  awarded. 

UpcHi  th«  point  dedded  in  the  fint  diyision  of  the  syllabiM  thii  cut  is  ex* 
amined  and  relied  on  in  Schley  v.  Merritt,  33  Md.  352,  399;  npon  the  eoiind* 
neis  of  the  pontion  taken  in  the  eeoond  diviaion  of  the  eyllabaa,  the  oaee  is 
lefaned  to  in  Lfon  v.  SeoUf  44  Id.  301;  and  npon  the  snffioieD^  of  a 
aaaOed  notioe  of  non-payment,  it  ii  followed  in  TcUe  v.  StdUoan,  30  Md.  471. 


Lambobn  V.  Watson. 

[6  Habbb  h  Joanom,  353.] 
JuBiSDXcnov  cr  Oasis  or  Fbaud.— Coorts  of  law,  as  well  as  of  equity,  have 
oognizsnoe  of  frand;  bat  oonrts  of  law  relieve  against  it  negatively,  by 
inquiring  into  the  circnmstanoes,  and  not  permitting  plaintifi  to  reoover 
in  actions  brought  on  deeds  or  contracts  fraudulently  obtained.  FHnci- 
ple  applied  to  a  parol  agreement  between  the  purchaser  at  an  execution 
sale  and  the  defendant,  whereby  the  land  was  to  be  bought  for  the  latter's 
benefit. 
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Appeal  from  the  county  court  in  an  action  on  the  case.     The 
foots  appear  from  the  opinion. 

Mitchell,  for  the  appellant. 

R.  Johnson,  contra. 

By  Court,  Bughanan,  0.  J.    We  must  take  this  case  as  we  find 
it,  which,  as  presented  by  the  declaration  and  bill  of  exceptions 
taken  at  the  trial,  is  substantially  this:  Sundxy  writs  ol  fieri  facias 
being  sued  out  upon  judgments   obtained  by  Buckler  Bond 
against  Daniel  Lambom,  the  plaintiff,  and  placed  in  the  hands 
of  Jason  Moore,  the  sheriff  of  Harford  county,  he  IcTied  them 
upon  the  land  and  real  estate  of  Lambom  who  attended  at  the 
time  and  place  assigned  by  the  sheriff  in  hia  advertisement  for 
the  sale  of  the  property,  and  perceiving  that  it  would  not  sell 
for  its  real  value  at  that  time,  entered  into  an  agreement  with 
John  Watson,  the  defendant,  that  he  should  bid  it  off  for  and 
upon  his,  Lambom 's,  account,  to  enable  him  thereby  to  gain 
time  to  raise  the  money  to  satisfy  the  executions.    Watson  did 
accordingly  bid  off  the  property  at  less  than  its  value,  but  after- 
wards, conceiving  the  design  of  turning  the  originally  pretended 
purchase  to  his  advantage,  entered  into  a  fraudulent  engage- 
ment with  Moore,  the  sheriff,  to  retain  it  for  their  mutual  bene- 
fit, and  refused  to  relinquish  it  to  Lambom,  who  had  made  an 
agreement  with  Bond,  the  creditor  at  whose  instance  it  was 
seized,  for  the  payment  of  the  whole  amount  due  to  him,  with 
all  the  accruing  costs  and  charges. 

For  that  violation  by  Watson,  of  his  agreement,  this  suit  was 
brought,  and  he  rests  his  defense  on  the  statute  of  frauds,  which 
probably  generates  as  many  frauds  as  it  prevents.  The  expe- 
dient resorted  to  by  the  plaintiff  to  prevent  an  actual  sale,  in 
order  to  gain  time,  may  not  be  altogether  free  from  exception; 
but  looking  at  this  case,  as  it  appears  in  the  record,  more  dis- 
graceful conduct  than  that  both  of  the  defendant  and  Moore,  the 
sheriff,  has  perhaps  seldom  found  its  way  into  a  court  of  justice, 
and  the  defense  set  up  is  entirely  of  a  piece  with  it;  yet,  as  the 
case  is  presented,  we  are  constrained  to  sustain  that  defense. 
The  action  is  not  founded  on  deceit,  misrepresentation  or  fraud, 
practiced  by  the  defendant,  by  which  the  plaintiff  was  tricked 
into  a  false  confidence,  and  seduced  into  a  contract,  by  which 
he  has  lost  his  property;  but  on  a  verbal  agreement,  respect- 
ing the  sale  of  lands,  not  sought  for,  or  moving  from  the  de- 
fendant, but  procured  by  the  plaintiff  himself,  for  his  own 
purposes,  on  which,  without  overturning  the  statute  of  frauds. 
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an  action  at  law  will  not  lie,  being  clearly  within  the  statute 
from  the  operation  of  which  the  subsequent  abuse  bj  the  de- 
fendant, in  collusion  with  the  sheriff,  of  the  confidence  reposed 
in  bim,  cannot  have  the  effect  to  rescue  it.  If  the  plaintiff  could 
be  permitted  to  recover  on  this  agreement,  there  is  no  case  in 
which  the  statute  could  prevail,  and  it  would  become  a  dead 
letter. 

Courts  of  hiw  as  well  as  of  equitj,  have  cognizance  of  fraud; 
but  courts  of  law  relieve  against  it  negatively,  by  inquiring  into 
{he  circumstances,  and  not  permitting  plaintifiisto  recover  in  ac- 
tions brought  on  deeds  or  contracts  fraudulently  obtained,  and 
thus  virtually  annulling  such  deeds  or  contracts  as  against  the 
fraudulent  parties. 

But  they  cannot  entertain  actions  upon  verbal  contracts  with- 
in the  statute,  on  the  ground  of  fraud,  in  refusing  to  perform 
them;  if  they  could,  it  would  bo  to  permit  a  plaintiff,  in  the 
shape  of  an  action  on  the  contract,  to  recover  in  damages,  not 
for  the  breach  of  the  contract  as  such,  but  for  a  fraud  subse- 
quently conceived  and  on  which  the  action  was  not  founded  (as 
is  attempted  in  this  case)  which  would  be  to  annul  the  statute 
in  relation  to  such  contract. 

Judgment  affirmed. 


The  plaintiff  Lambom,  in  a  sabaeqnent  action  on  the  ease  in  the  natare  of  de- 
oat  against  the  sheriff,  reported  in  6  Hanis  &  J.  422,  under  the  title  Lambom 
T.  Moore^  sought  to  recover  on  the  same  facts  as  stated  in  the  above  decision, 
declaring  in  addition  thereto  that  Moore  had  given  the  plaintiff  and  Watson 
imtQ  the  Monday  sncceeding  the  sale  in  which  to  raise  the  money  and  pay 
the  execntions,  and  alleging  frandolent  and  ooUosive  oondnct  on  Moore's  part 
in  advising  Watson  to  retain  the  land  for  their  benefit.  The  court  refer  to 
the  principal  case  and  said:  "Can  this  action,  growing  ont  of  the  same  con- 
doct,  be  sopported?  The  defendant  here  was  not  a  contracting  party  in  the 
agreement  anterior  to  the  sale,  bnt  he  is  charged  with  secretly  colluding  with, 
advising  and  aiding  Watson  to  hold  the  property  by  virtue  of  lus  bid,  that 
they  might  sell  the  same  for  a  larger  sum  on  their  own  account  and  for  their 
own  benefit,  and  share  the  profits  between  them,  and  with  retaining  the 
property  sold  to  Watson,  and  satisfying  the  executions.  This  is  the  gist  of 
the  action,  and  is  in  substance  the  same  facts  that  formed  the  ground  work 
of  the  suit  against  Watson.  Notwithstanding  the  fraud  that  supervened, 
the  non-execution  of  the  agreement  by  him  was  held  not  to  be  actionable, 
and  his  counselor,  however  reprehensible  we  think  him,  cannot  be  exposed 
to  greater  liabilities.  To  the  adviser  the  same  law  must  be  meted  as  was 
measured  to  the  advised.  They  are  in  pari  delicto,  and  a  higher  punishment 
ought  not  to  await  the  one  than  the  other,  and  if  the  breach  of  Watson's 
oontract  is  unsusceptible  of  being  enforced  for  one  purpose,  it  should  be  so 
deemed  for  every  purpose.  Whatever  abhorrence,  therefore,  we  may  feel 
for  the  conduct  of  Moore,  as  portrayed  in  the  record,  we  must  decide  that 
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the  action  againat  bim  is  not  supported.  There  is  one  particnlar  in 
this  oabe  may  be  said  to  differ  from  tbat  against  Watson,  altbongb  in  our 
opinion  it  does  not  lead  to  a  different  resolt.  Moore  is  cbarged  with  violat- 
ing bis  agreement  to  give  the  plaintiff  and  Watson  nntil  the  Monday  fol- 
lowing the  sale  to  raise  the  money,  and  pay  off  the  execntions,  and  it  was 
insisted  on  the  az^goment  to  be  the  foondation  of  this  suit.  Bat  it  evidently 
cannot  be  so  considered;  and  from  the  complexion  of  the  case,  is  plainly  an 
item  of  the  deceptions  oondnct  imputed  to  the  defendant^  as  maaifest^ig  a 
disposition  in  him  to  aid  Watson  in  defrauding  the  plaintiff.  If  it  was 
viewed,  however,  as  substantive  ground  of  action,  we  eaunot  see  how  it  oonld 
be  made  to  support  the  plaintiffs  casei  It  is  not  an  undertaking  to  tha 
plaintiff  singly,  but  to  him  and  Watson,  and  the  latter,  at  least,  was  not  for 
exacting  an  observance  of  it.*'  The  principal  case  is  explained  in  Baker  t. 
Wainwright  Bros.,  36  Md.  352L 

SFXOmO  PXBIOBKANCB  OW  COSTSLAOTB  WITHIK  m  StATUTB  OV  FkAUSOL 

— There  are  cases  in  equity  where  the  spedfio  perfonnanoo  of  a  contraot  will 
be  decreed,  although  the  contract  be  within  the  statute  of  frauds^  when  tba 
non-compliance  with  the  terms  of  the  statute  has  been  occasioned  by  the 
contrivance,  deceit  or  false  representation  of  the  defendant:  Pomeroy  oo 
Ck>ntracts,  sec.  142  et  seq,  "It  is  at  all  events  a  well  settied  doctrine  of 
equity,  notwithstanding  the  statute  of  frauds^  or  the  American  statutes  re> 
lating  to  wills,  and  the  mode  of  raising  trusts*  that  wherever  a  person  ac- 
quires the  legal  titie  to  lands  by  means  of  a  verbal  promise  to  hold  them  for 
a  certain  specified  purpose;  as  for  example,  a  promise  to  convey  them  to  a 
designated  individual,  or  to  reconvey  them  to  the  grantor,  and  the  like,  and 
having  thus  obtained  the  titie  fnuidulentiy,  retains,  uses  and  chums  tha 
lands  as  his  own  absolutely,  so  that  the  whole  transaction,  by  means  of  which 
the  ownership  was  obtained,  is  based  upon  deceit,  and  is,  in  fact,  a  scheme 
of  actual  fraud;  such  party  is  regarded  as  holding  the  lands  charged  with  an 
implied  trust  arising  from  his  fraud,  and  he  will  be  compelled  by  a  court  of 
equity  to  execute  this  trust  by  performing  his  engagement,  and  by  convey- 
ing the  estate  in  accordance  with  his  promise.  The  statutoiy  requirement 
that  a  trust  must  be  created  by  a  writtcoi  instrument,  does  not  apply  to  such 
a  case,  since  trusts  esD  maUJieio  are  either  expressly  or  tadtiy  excepted  from 
its  provisions:  HufU  v.  RoberU,  40  Me.  187;  Hodgu  v.  Hcward,  6  B.  L  149; 
Fraser  v.  Child,  4  K  D.  Smith,  153;  Hoge  v.  Hoge,  1  Watts,  214;  Couama  v. 
Wall,  3  Jones  £q.  43;  Camerwa  v.  Ward,  8  Ga.  246;  Jones  v.  McDimgal,  32 
Miss.  179;  MaHin  v.  MarUn,  16  B.  Men.  8;  Arnold  v.  Cord,  16  Ind.  177; 
Ntlaon  V.  Worrall,  20  Iowa,  469;  Coyle  v.  Davis,  20  Wis.  593;  Hiddm  v. 
Jordan,  21  CaL  92;  Sanifoss  v.  Jones,  35  Id.  481;  Laing  v.  MeKes,  13  Mich. 
124.  This  doctrine  is  often  used  with  salutaiy  efficacy  in  cases  where  at  an 
execution  sale,  or  sale  under  a  mortgage  foreclosure^  or  other  similar  puUio 
sale,  a  party  buys  in  the  land  under  a  prior  promise  made  to  the  execution, 
or  mortgage  debtor,  or  other  interested  owner,  that  he,  the  purchaser,  will 
take  the  titie,  and  hold  the  land  for  the  benefit  of  such  owner,  and  will  re- 
convey  to  him  on  being  repaid  the  amount  advanced  for  the  purchase-price,  and 
having  thus  by  fraudulent  contrivance,  cut  off  competition,  and  obtained  the 
property  for  perhaps  less  than  its  value,  refuses  to  keep  his  promise,  and  retain 
the  land  as  absolutely  his  own.  Equity  will  interfere  on  behalf  of  the  de- 
frimded  owner,  and  compel  a  conveyance  in  accordance  with  the  trust  » 
nuU^fido:  Rose  v.  Bates,  12  Ma  30;  Moivre  v.  Tisdale,  5  B.  Men.  852;  Letcher 
V.  Crosby,  2  A.  E.  Marsh.  106;  MeCuUoch  v.  Cowher,  5  Watts  &  S.  430; 
Kisler  v.  KiaUr,  2  Watts,  323;  Seftmidt  v.  OcUewood,  2  Bach.  Eq.  162;  Orten 
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r.  BaU,  4  Bnah,  686.  *  *  *  In  order,  however,  that  the  general  doo- 
trine  above  stated  can  be  enforced  nnder  any  dicnmirtanom,  there  must  be 
■omething  more  than  a  mere  verbal  promiae,  however  unequivocal,  other* 
wise  the  statute  would  be  virtually  abrogated;  there  must  be  an  element  of 
actual,  positive  fraud  accompanying  the  promise,  and  by  means  of  which  the 
acquirition  of  the  l^gal  title  is  wrongfully  consummated:*'  Pomeroy  on  Cont. 
sec  144.  Other  decisions  supporting  tiie  position  taken  by  Pomeroy,  are 
R9<m  V.  Dox^  d4 K.  T.  307;  WheeUr  v.  Reynolds,  66  Id.  227;  Doddr.  VToJb- 
SMM,  26K.  J.  Bq.  (11  a  B.  Green),  484;  KeUumw.  SntStK,  88 P^  St  166. 


Saijbbubx  V.  Black. 

[•  Habbib  k  Jonnoii,  MS.] 

West  Tm  Comaiiois  to  Bun. — ^In  an  action  by  an  eseoator  on  tha  boid 
of  a  legatee,  conditioned  for  the  repayment  of  the  legacy  in  case  a  de- 
ficiency of  assets  should  arise,  it  was  held  that  the  statute  of  limitation 
commenced  to  run  from  the  discovery  of  the  defidenoy  of  the  nsseti^ 
and  not  from  the  date  of  the  bond. 

Appeal  from  the  county  court.  Black  broaght  an  action  of 
debt  againet  Salisbury  and  another  on  their  bond,  conditioned 
for  the  repayment  to  Black,  in  case  of  the  deficiency  of  assets^ 
of  the  amount  of  the  legacy  paid  them  under  the  will  of  George 
Black,  whose  executor  the  obligee  in  the  bond,  the  testator  of 
of  the  plaintiff  below,  was.  The  bond  was  dated  in  1797 — ^the 
deficiency  of  assets  was  not  discovered  until  1814,  upon  the 
filing  of  the  account.  The  statute  of  limitations  was  pleaded, 
and  the  question  presented  for  the  consideration  of  the  court 
was,  whether  the  action  was  barred  or  not. 

The  county  court  gave  judgment  for  the  plaintiff  below, 
whereupon  the  defendant  appealed. 

Carmichealf  for  the  appellant. 

Chambers  and  Earrison,  for  the  appellee. 

By  Court,  Aboedsb,  J.  It  has  been  contended  in  this  case 
that  the  statute  of  limitations  is  a  bar  to  a  recovery  in  this  ac- 
tion. This  question  depends  upon  the  ascertainment  of  the 
time  when  the  cause  of  action  accrued.  The  appellants  allege 
that  it  accrued  at  the  period  assigned  by  law  for  the  passage  of 
a  final  account  in  the  orphan's  court.  Such  a  determination 
would  limit  the  terms  of  the  contract;  for  the  parties  have  fixed 
no  limited  period  for  the  ascertainment  of  a  deficiency  of  assets. 
There  is  no  stipulation  to  that  effect.  But  the  express  agree- 
ment is  that  the  money  should  be  refunded  whenever  a  de- 
ficiency shall  actuaUy  happen.    The  authorities  cited  in  favor  of 
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this  positioii^  referring  to  cases  in  which  the  party  who  derrveB 
a  benefit  from  the  contract  stipulates  to  do  some  act,  before  the 
benefit  of  which  he  is  in  pursuit  is  recoverable,  are  inapplicable 
to  this  case,  for  the  obligee  had  never  agreed  upon  any  definite 
period  at  which  the  deficiency  should  appear.  The  only  evi- 
dence which  the  statement  furnishes  of  this  deficiency,  are  the 
accounts  and  proceedings  of  the  orphans'  court.  By  an  exam- 
ination of  these,  it  will  be  found  that  the  goods  of  the  testator 
were  never  fully  administered  until  the  year  1814,  at  which 
period  a  veiy  considerable  deficiency  appears.  But  it  has  been 
urged  that  from  an  examination  of  the  dates  of  the  several  dis- 
bursements for  which  allowances  were  claimed,  it  appears  there 
was  a  deficiency  of  assets  at  the  time  of  the  death  of  James 
Black,  in  1803.  It  is  manifest  from  an  inspection  of  the  evi- 
dence, that  at  the  very  time  the  bond  was  executed,  there  was 
an  insufficiency  of  assets.  Yet  the  fact  was  not  ascertained,  nor 
could  it  be  known,  until  the  goods  which  had  come  to  the  ex- 
ecutor's hands,  were  administered.  When  the  account  of  the 
executrix  of  James  Black  was  exhibited  in  1804,  property  to  a 
considerable  amount  which  had  been  returned  in  the  inventory, 
was  then  the  subject  of  litigation  in  an  action  of  replevin.  Nor 
does  it  appear  by  the  testimony  in  the  cause,  that  this  action 
had  been  terminated  until  it  was  announced  in  the  account  of 
1814. 

It  is  true  that  this  account  has  not  the  usual  indications  of  a 
final  account.  It  is  not  stated  to  be  such,  and  further  time 
appears  to  have  been  demanded  by  the  executrix  for  the  pur- 
pose of  dosing  the  estate.  Yet,  to  eveiy  purpose,  as  concerns 
this  question,  the  estate  may  be  considered  as  closed,  and  the 
ascertainment  of  the  deficiency  as  made;  for  all  the  property 
had  been  applied  to  the  payment  of  debts,  and  was  insufficient 
to  discharge  them.  Nor  could  the  representative  of  James 
Black  in  any  account  have  lawfully  claimed  to  intermeddle  with 
any  effects,  of  George  Black,  if  such  had  existed,  or,  as  such 
representative,  have  charged  herself  with  them.  Indeed,  the 
record  furnishes  us  with  no  intimation  that  there  were  other 
assets  than  such  as  were  administered  upon.  But  if  they  had 
existed,  they  would  have  been  alone  subject  to  the  control  of 
an  administrator  de  bonis  non.  As  the  action  then  first  accrued, 
when  the  deficiency  was  ascertained  in  1814,  the  statute  of  lim- 
itations is  no  bar  to  this  action. 

It  has  been  contended  that  a  special  request  was  necessary 
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to  be  pioved  before  tbe  right  of  action  existed.    But  no  special 
request  is  neoessaiy  in  a  case  like  this,  where  the  debt  becomes 
due  on  a  contingency  which  is  to  happen  after  the  execution  of 
the  contract. 
Judgment  affirmed. 


LyLES  t;.  DlQGES. 

[6  HiBsn  k  Jonnov,  MA.] 

TBI  Bulb  nr  Shsllit's  Case  is  equally  applicable  to  limitstioas  in  wflls 

asindeedi. 
Tax  waB]>  "XaBUx"  in  a  will  ii  sometimes  a  word  of  limitation  and  aome- 

times  of  purchase,  depending  on  the  context. 

Appeal  from  a  pro  forma  judgment  of  the  county  court  in 
an  action  of  ejectment.    The  opinion  states  the  case. 

Mdgruder  and  F.  S.  Kay,  for  the  appellant. 

Jones,  Taney,  and  Marshall,  contra. 

By  Court,  Bugoanait,  G.  J.  This  case  depends  upon  the  con- 
struction of  the  will  of  Charles  Digges,  dated  the  twenty-eighth 
of  January,  1742,  which  inter  alia,  has  the  following  deTise: 
*'  Item,  I  give  and  bequeath  all  that  my  land  or  messuage  with 
the  appurtenances  thereon  I  now  dwell,  called  Warburton 
Manor,  as  also  all  that  tract  of  land  called  Frankland,  adjoining 
thereto,  to  my  loving  son,  William  Digges,  to  hold  to  him  dur- 
ing his  natural  life;  and  from  and  after  bis  decease,  I  giye  all 
the  said  messuage  lands  and  tenements,  to  my  dear  grandson 
Charles  Digges,  eldest  son  of  the  said  William  Digges,  and  from 
and  after  tixe  decease  of  my  said  grandson  Charles,  then  to  re- 
main to  the  first  son  of  my  said  grandson,  and  the  heirs  of  the 
body  of  such  first  son  lawfully  issuing;  and  for  default  of  such 
issue,  then  to  the  use  and  behoof  of  the  second,  third,  fourth 
and  fifth,  and  all  and  every  other  sons  of  my  said  grandson 
Charles,  to  be  lawfully  begotten,  the  elder  of  such  son  or  sons, 
and  the  heirs  of  his  body  lawfully  issuing,  always  to  be  pre- 
ferred, and  to  take  before  the  younger  of  such  sons,  and  the 
heirs  of  his  body,  and  for  default  of  such  issue,  then  I  give  the 
same  to  my  grandson  Thomas,  second  son  of  the  said  William 
Digges,  for  and  during  the  term  of  his  natural  life,  and  after  his 
decease,  to  remain  to  his  issue  in  tail,  in  such  manner  as  I  have 
limited  the  same  to  my  grandson  Charles  and  his  issue;  and  for 
default  of  such  issue,  then  to  remain  to  my  grandson  George, 
third  son  of  the  said  William  Digges,  for  and  during  the  term 
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of  his  natural  life,  and  after  his  decease,  to  be  and  remain  to 
his  issne  in  tail,  in  the  same  manner  as  before  limited,  for  the 
use  of  mj  grandson  Charles;  and  for  default  of  such  issue  then 
to  remain  to  mj  own  right  heirs  for  ever."  And  the  question 
is,  whether  Thomas  Digges  took  an  estate  for  life  only,  or  an 
estate  tail.  In  the  exposition  of  wills,  it  is  a  general  rule,  that 
the  intention  of  a  testator  expressed  in  his  will,  shall  prevail,  if 
consistent  with  the  settled  rules  of  law. 

For  the  appellant  it  is  contended  that  the  devise  to  Thomas 
Digges,  etc.,  is  within  the  rule  laid  down  by  SheUekfs  case,  "  that 
where  the  ancestor  takes  an  estate  of  freehold  by  any  gift  or 
conveyance,  and  in  the  same  gift  or  conveyance  an  estate  is 
limited  either  mediately  or  immediately  to  his  heirs,  in  fee  or 
in  tail,  the  word  heirs,  is  a  word  of  limitation  of  the  estate  and 
not  a  word  of  purchase,  which  as  a  well  known  and  established 
rule  of  law  controls  and  governs  it,  and  that  he  took  an  estate 
tail. 

The  first  inquiry  to  be  mayde  is,  how  the  devise  to  Thomas 
Digges  should  be  construed  in  relation  to  the  previous  devise 
to  Charles  Digges?  that  is,  whether  it  is  to  be  taken  as  an  en- 
tirely unconnected  disposition,  to  be  construed  alone,  without 
reference  to  any  other,  the  words  to  *' remain  to  his  issue  in 
tail,"  denoting  not  only  the  estate  intended  to  be  passed,  but 
the  manner,  also,  in  which  it  should  pass;  and  the  subsequent 
words,  "  in  such  manner  as  I  have  limited  the  same  to  my 
grandson  Charles  and  his  issue,"  as  explanatory  only  of  the 
previous  limitations  to  Charles  and  his  heirs.  And  it  seems  to 
be  perfectly  clear  that  the  latter  words  were  introduced  by  way 
of  reference  to  the  limitation  to  Charles  Digges,  and  his  sons; 
for  the  meaning  of  the  testator,  in  the  use  of  the  words,  '*  to 
remain  to  his  issue  in  tail,"  after  the  limitation  to  Thomas 
Digges  for  life,  and  construed,  as  it  should  be,  with  that  refer- 
ence, the  whole  clause  must  be  understood,  as  if  in  the  place 
of  the  words,  '*  his  issue  in  tail,"  the  words  of  the  preceding 
limitations  to  Charles  Digges,  and  his  first  and  other  sons,  etc., 
were  particularly  repeated,  which  is  at  variance  with  no  known 
principles  of  construction.  On  the  contrary,  it  is  a  rule  in  the 
interpretation  of  wills  that  the  whole  of  the  instrument  shall 
be  taken  and  examined  together,  in  order  to  arrive  at  the  inten- 
tion of  the  testator,  which  shall  prevail  if  there  be  apt  words  to 
effectuate  it;  and  it  is  settled  that  even  the  technical  word 
"  heirs,"  may,  by  reference  to  a  preceding  distinct  limitation, 
be  qualified  and  restrained  to  mean  '*  sons."    The  words,  "  in 
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such  manner  as  I  have  limited  the  same  to  mj  grandson 
Charles,  and  his  issne/'  are  manifestlj  words  of  relation,  and 
mean  "  to  the  first  son  of  Thomas/'  eto.^  and  so  on,  as  in  the 
words  of  the  limitations,  to  the  first  and  other  sons  of  Charles, 
the  word  "issue,"  there  used,  being,  by  reference,  synony- 
mous to  sons;  and  whatever  estate  Charles  Digges  took,  whether 
in  tail,  or  for  life  only,  the  same  estate  was  given  to  Thomas. 
What  estate,  then,  did  Charles  Digges  take  under  the  will  of 
his  grandfather?  Admitting  the  rule  in  SheUey^s  ccue,  though 
in  terms  applied  to  conveyances  by  deed,  to  be  equally  applica- 
ble to  limitations  in  wills,  as  it  certainly  is,  it  remains  to  be  seen 
whether  this  case  is  within  that  rule. 

To  bring  it  within  the  rule  the  word  "  issne,"  **  for  default  of 
such  issue,''  is  resorted  to  to  explain  the  sense  in  which  the 
word  "  son"  is  used,  as  a  word  of  more  extensive  signification, 
and  is  relied  upon  as  being  synonymous  to  the  word  heirs* 
That  word,  in  the  place  where  it  is  first  found,  immediately 
following  the  limitation  to  the  first  son  of  Charles  Digges,  and 
the  heirs  of  his  body,  is  used  in  relation  to  the  heirs  of  the 
body  of  that  son,  and  by  force  of  the  relative  word  such  is  to 
be  understood  to  mean  "  heirs;"  that  is,  the  heirs  of  the  body 
of  the  first  son  of  Charles,  which  surely  can  have  no  e£foct 
upon  the  sense  in  which  the  words  '*  first  son  "  are  used.     Or  if 
it  should  be  construed  to  relate  to  the  first  son  of  Charles  as 
weU  as  to  the  heirs  of  the  body  of  such  first  son,  stiU  it  would 
be  restrained  by  the  same  relative  term  **  such  "  to  mean  "  son." 
And  the  same  words  afterwards  used  and  explained  by  the  ac- 
companying word  "  such"  relates  to  and  is  restrained  to  mean 
the  first  and  other  sons  of  Charles  Digges,  and  the  heirs  of  the 
bodies  of  such  sons  respectively;  but  if  it  were  not  so,  it  by  no 
means  follows  that  the  word  "issue"  would  have  the  effect  to 
bring  this  case  within  the  rule  in  SheUey^a  ccuse^  being  sometimes 
a  word  of  limitation  and  sometimes  of  purchase,  in  a  will,  ac- 
cording to  the  context,  and,  to  borrow  the  language  of  Mr. 
Feame,  "of  less  technical  force"  than  the  word  "heirs,"  in 
the  plural  number,  and  is  not  ex  vi  termini  within  the  rule. 

It  is  not,  however,  our  purpose  to  inquire  minutely  to  what 
cases  the  rule  is  or  is  not  applicable,  that  would  lead  to  an 
almost  endless  examination,  but  briefly  whether  this  particular 
case  is  within  it.  And  in  order  to  arrive  at  a  correct  conclu- 
sion it  would  seem  to  be  only  necessary  to  look  to  the  leading 
principle  of  the  rule;  which  is,  that  the  limitation  must  not  be 
to  an  individual  or  individuals  of  the  family  of  the  person  to 
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whom  the  life  estate  is  given,  as  a  son,  sons  or  children,  bat 
must  be  to  his  heirs,  general  or  special,  and  so  extend  to  and 
comprise  the  whole  line  of  described  heirs,  as  a  class  or  denom* 
ination  of  persons  to  take  in  succession,  as  that  the  person  who 
takes  after  the  tenant  for  life,  whoeyer  he  may  be,  must  be  one 
who  indiscriminately  answers  the  relative  description  of  heir 
general  or  special,  as  the  case  may  be,  of  the  ancestor  referred 
to,  and  takes  eo  nomine,  or  technically  in  that  character  only; 
and  that  there  must  be  nothing  in  the  limitation  to  restrain  the 
operation  of  it  to  the  person  so  first  taking,  or  his  representa- 
tives as  such,  but  that  it  must  reach  to  and  equally  compre- 
hend all,  other  persons  successively  answering  the  same  rela* 
tive  description,  and  entitle  them  to  take  under  it  eo  nomine, 
and  by  virtue  only  of  such  relation  to  the  ancestor:  Doe  v.  Col- 
year,  14  East,  664;  Preston  on  Estates,  ch.  3;  Feame  on  Re- 
mainders, sec.  5.    As  in  the  particular  case  of  Shelley,  where 
the  limitation  was  "  to  Edward  Shelley  for  the  term  of  his  life, 
without  impeachment  of  waste;  and  after  his  decease  to  the 
use  of  Mr.  Caril  and  others,  for  twenty-four  years;  and  after 
the  said  twenty-four  years  ended,  then  to  the  use  of  the  heirs 
male  of  the  body  of  the  said  Edward  Shelley  lawfully  begotten, 
and  of  the  heirs  male  of  the  body  of  such  heirs  male  lawfully 
begotten,  and  for  default,"  etc. 

There  the  limitation  to  the  use  of  the  heirs  male  of  the  body 
of  Edward  Shelley,  lawfully  begotten,  not  being  confined  to 
one  or  more  persons,  in  whom  the  character  of  heirs  should 
first  be  fulfilled,  but  embracing  all  possible  heirs  of  the  given 
description,  as  a  class  of  persons  to  take  successively  and  in 
that  character  only.    Edward  Shelley  was  held  to  take  an  estate 
tail;  notwithstanding  the  superadded  words  of  limitation  ''  to 
the  heirs  male  of  the  body  of  such  heirs  male  lawfully  be- 
gotten," etc.,  they  being  of  the  same  import  with  the  preceding 
words  of  limitation,  and  virtually  included  in  them,  and  not 
inconsistent  with  the  nature  of  the  descent  pointed  out  by 
them.    But  if  they  had  provided  a  different  order  of  succession 
from  that  described  by  the  first  limitation  **  to  the  use  of  the 
heirs  male  of  the  body  of  Edward  Shelley,  lawfully  begotten," 
and  could  not  have  been  construed  to  mean  the  heirs  in  suc- 
cession of  the  first  named  heirs,  as  heirs  of  Edward  Shelley, 
then  Edward  Shelley  would  have  taken  an  estate  for  life  only. 
As  in  the  case  put  by  Anderson  in  Sheiley's  case  of  a  limitation 
to  the  use  of  A.  for  life,  remainder  to  the  use  of  his  heirs  and 
of  their  heirs  female,  the  superadded  words  of  limitation,  *'aii4 
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of  tbeir  heirs  female/'  denoting  a  different  speoica  of  heirs 
from  that  described  bj  the  preceding  words  **  his  heirs/'  the  one 
being  a  limitation  in  fee-simple,  and  the  other  in  tail  female; 
the  superadded  words  of  limitation  in  such  a  case,  manifesting 
the  intention  of  the  testator  that  the  first  taker  should  only  have 
an  estate  for  life,  and  that  the  words  ''his  heirs/'  were  only 
used  to  designate  those  who  should  form  the  root  of  a  new  in* 
beritance. 

Where  there  is  a  limitation  to  an  indiyidual  or  indiTiduals  of 
the  family  of  the  first  taker,  as  to  a  son,  sons  or  children,  with 
superadded  words  of  limitation  to  his  or  their  heirs  in  fee  or  in 
tail,  BDch  selection  being  a  manifestation  of  the  testator's  inten* 
tion  to  constitute  the  person,  or  persons  selected,  a  stock  from 
which  the  inheritance  shall  be  deduced,  there  can  be  no  doubt 
that  the  ancestor  referred  to  will  take  an  estate  for  life  only, 
notwithstanding  the  person  or  persons  so  selected  may  also  fill 
the  character  of  heir  or  heirs  to  such  ancestor;  as  in  the  case  of 
a  limitation  in  strict  settlement  on  first  and  other  sons.  In 
Lide  T.  Orey,  Sir  T.  Baym.  278;  Feame  on  Bem.  161,  the 
coTenantor  convenanted  to  stand  seized  to  the  use  of  himself 
for  life,  and  after  his  decease  to  the  use  of  E.,  his  son,  for  life; 
and  after  his  decease,  to  the  use  of  the  first  son  of  the  body  of 
E.,  and  the  heirs  male  of  the  body  of  such  first  son;  and  for  de- 
fault of  such  issue,  to  the  use  of  the  second  son  of  the  body  of 
E.,  and  the  heirs  male  of  the  body  of  such  second  son;  and  for 
default  of  such  issue,  to  the  use  of  the  third  son  of  body  of  E., 
and  the  heirs  male  of  such  third  son;  and  for  default  of  such 
issue  to  the  use  of  the  fourth  son  of  the  body  of  E.,  and  the  heirs 
male  of  the  body  of  such  fourth  son;  and  so  severally  and  re- 
spectively to  every  of  the  heirs  male  of  the  body  of  the  said 
E.,  and  the  heirs  male  of  the  bodies  of  such  heirs  male,  accord- 
ing to  their  ages  and  seniorities;  and  for  default  of  such  issue, 
remainder,  etc.,  and  it  was  held  that  the  words  "  and  so,"  etc., 
were  words  of  relation,  and  meant  in  the  same  manner  as  the 
first  four  sons  took  and  that  E.  took  only  au  estate  for  life,  and 
the  general  import  of  the  word  heirs  being  qualified  by  the 
preceding  particular  limitations  to  the  first  and  other  sons. 
And  thus  construed,  it  stood  as  if  it  had  been  in  terms  a  limita- 
tion to  E.  for  life,  remainder  to  his  first,  second  and  other 
sons,  and  the  heizs  male  of  the  bodies  of  such  sons  respectively. 

In  Lowe  v.  Davies^  2  Ld.  Baym.  1661,  the  devise  was  ''  to  B. 
and  his  heirs  lawfully  to  be  begotten;  that  is  to  say,  to  his  first, 
second  and  third,  and  every  other  son  and  sons  successively. 
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lawfully  to  be  begotten  of  the  body  of  said  B.,  and  the  heirs 
of  the  body  of  such  fint,  second,  third,  and  every  other  son 
and  Bona  snooeflsiTely,  lawfully  iasning,  as  they  should  be  in 
seniority  of  age  and  priority  of  birth,  the  eldest  always,  and 
the  heirs  of  his  body,  to  be  preferred  before  the  youngest  and 
the  heirs  of  his  body;  and  in  default  of  such  issue  then  oyer," 
etc.  In  that  case,  the  words  '*  his  heirs"  were  conddered  as 
being  explained  by  the  words  **  that  is  to  say,"  to  mean  first, 
second,  and  other  sons,  etc.  And  it  was  decided  that  B.  took 
only  an  estate  for  life,  that  being  the  manifest  intention  of  the 
testator.  In  Sweei  y.  Eerring,  11  East,  364,  the  deyise  was  to 
Margaret  Davies  for  life,  and  after  her  decease  to  the  heirs  of 
her  body,  to  be  begotten  seyerally,  successiyely,  and  in  remain- 
der, one  after  another,  as  they  and  eyery  of  them  should  be 
in  seniority  of  age  and  priority  of  birth,  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  lawfully  issuing,  being  always 
preferred,  and  to  take  before  the  younger  of  such  son  and  sons, 
and  the  heirs  male  of  his  and  their  bodies;  and  for  want  and 
in  default  of  such  issue,  then  oyer,"  etc.  There  it  w|»s  held 
that  ''heirs  of  her  body  "  were  not  used  in  their  strict  technical 
sense  as  words  of  limitation,  but  were  explained  and  qualified 
by  the  subsequent  words,  *'  the  elder  of  such  sons,"  by  which 
they  were  plainly  designated  by  the  devisor  as  purchasers  to 
take  in  their  own  right,  and  not  by  descent  from  their  mother; 
and  thus  explained,  the  whole  cause  was  viewed  as  if  it  had 
been  a  devise  to  her  for  Ufe,  and  after  her  decease  to  her  first 
and  other  sons  successively  in  tail  male. 

Now,  what  is  thid  case?  Why  a  devise  of  Charles  Diggee, 
and  after  his  decease  to  his  first,  second  and  third  sons  in  suc- 
cession, and  the  heirs  of  their  bodies  respectively,  in  no  respect 
differing  in  principle  from  either  of  the  cases  cited.  In  each 
of  those  cases,  to  be  sure,  the  word  ''heirs"  is  used,  which,  if 
unexplained  by  the  context,  would  have  been  a  word  of  limita- 
tion, and  have  operated  to  give  to  the  first  taker  an  estate-tail; 
but  here  is  not  that  word,  and  this  case  is  clear  even  of  that 
difficulty,  and  which  was  the  only  difficulty  raised  in  either  of 
them.  The  case  of  Bamfidd  v.  Popham,  1  P.  Wms.  54,  is 
directly  in  point.  But  here  the  words,  "  for  default  of  sucb 
issue,"  are  relied  upon  as  controlling  the  sense  in  which  the  word 
"son "is  used,  and  explaining  it  to  mean  "issue."  I  have 
endeavored  to  show  that  they  have  no  such  operation,  and  it 
will  be  seen  that  in  lAde  v.  0rey,  and  Sweet  v.  Herring^  the 
very  same  words  are  used,  though  no  such  effect  was  attempted 
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to  be  ascribed  to  them.  Bat  if  the  word  *^  son  "  was  not  in  this 
devise,  and  in  the  place  of  it,  the  word  "issue"  had, in  fact, 
been  used,  it  would  have  made  no  difference. 

In  Backhouse  ▼.  WeOs,  1  Gas.  Eq.  Abr.  184,  pi.  27,  the  devise 
was  to  one  for  life,  and  after  his  decease,  to  the  issue  male  of 
his  body,  and  to  the  heirs  male  of  the  bodies  of  such  issue,  and 
the  first  taker  was  held  to  have  only  an  estate  for  life,  the  word 
"  issue"  not  being  ex  vi  termini  a  word  of  limitation,  and  the 
words  of  limitation  grafted  upon  it,  as  in  this  case,  showing 
that  it  waa  used  as  a  word  of  purchase,  and  as  descriptive  of 
the  person  who  was  to  take  the  estate-tail.  In  the  case  of  Chech 
Y.  Dcey,  2  Boll.  Ab.  417,  where  the  devise  was  to  a  woman  for 
life,  and  after  her  death  to  her  heir,  and  the  heirs  of  such  heir,  it 
was  held  that  she  took  only  an  estate  for  life.  And  so  in  Archer's 
case,  1  Co.  63,  where  the  limitation  was  to  one  for  life,  and  after 
his  death  to  his  next  heir  male,  and  the  heirs  male  of  the  body  of 
such  next  heir  male.  In  both  of  these  cases,  the  word  *'  heir" 
being  used  in  the  singular  number,  the  supperadded  words  of 
limiltttion  restrained  it  to  a  word  of  purchase,  which  is  stronger 
than  the  case  of  a  limitation  to  one,  and  after  his  death  to  his 
"  issue  "  and  the  heirs  of  such  "  isaue."  The  case  of  Legate  v. 
Sewell,  1  P.  Wms.  87;  1  Cas.  Eq.  Abr.  895,  has  been  urged  to 
show  that  sons  taking  by  seniority,  and  in  succession,  may  still 
take  as  heirs,  but  that  case  will  be  found  to  have  no  bearing  on 
this.  There  the  devise  was  ''to  William  Legate  for  life,  and 
after  his  decease  to  the  heirs  male  of  his  body  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  body  of  every  such  heir 
male  severally  and  successively,  there  was  nothing  explanatory 
of  the  words  "  heirs  male  of  the  body,"  and  showing  that  the 
testator  used  them  in  any  other  than  their  technical  sense; 
whereas,  in  this  case,  the  limitation  is  to  the  first  son,  etc.,  and 
the  word  **  heirs"  was  never  used.  And  in  Lisie  v.  Orey,  Love 
V.  Davies,  and  Sweei  t.  Herring,  the  sense  in  which  the  word 
"  heirs"  is  used,  is  explained  by  the  context,  which  shows  the 
meaning  annexed  to  it  by  the  testator  himself,  and  that  he  used 
it  in  the  same  sense  as  first,  etc.,  sons.  What  has  been  said  of 
the  case  of  Legate  v.  Seweli,  may  equally  be  said  of  the  case  of 
Jcfnes  V.  Morgan,  1  Br.  Ch.  206,  Feame,  134,  which  was  also 
relied  on  in  argument  And  the  cases  of  Lamgley  v.  Baldurin,  1 
Cas.  Eq.  Abr.  185;  and  The  Mamey-Oeneral  v.  SuOan,  1  P. 
Wms.  754,  are  not  more  applicable.  In  each  of  those  cases, 
after  a  limitation  to  some  only  of  the  sons  of  the  first  taker 
fluccessiTelj  in  tail,  there  is  a  remainder  over,  on  the  death  of 
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the  first  taker  without  issue  male  of  his  body,  which  of  itself 
was  held  to  give  him  au  estate-tail.  In  BobiruHon  t.  Bobinson,  1 
Burr,  38;  and  Dodson  ▼.  Orew,  2  Wils.  324,  it  was  held  to  be  an 
estate-tail  in  the  first  taker,  in  order  to  give  effect  to  the  mani- 
fest, general  and  more  weighty  intention  of  the  testator,  which 
could  not  stand  with  the  particular  intention,  and  must  have 
sacrificed,  if  the  minor  particular  intention  had  been  gratified. 
And  they  were  not  decided  on  the  ground  that  they  were  within 
the  rule  in  SheUey'a  case^  but  on  the  cy-prea  doctrine,  which  has 
been  carried  quite  far  enough  in  another  country.  Here  there  is 
no  general  intention  to  be  sacrificed  at  the  shrine  of  a  particular 
intent,  and  this  case  is  clear  of  the  principle  goveming  thai 
class  of  cases. 

It  wa^  manifestly  the  intention  of  the  testator  to  give  to  his 
grandson  Charles  Digges,  an  estate  for  life,  and  no  more.  He 
begins  with  giring  an  estate  for  life  to  his  son,  William  Digges, 
the  father  of  Charles;  he  next  gives  an  estate  for  life  to  Charles, 
his  grandson;  and  then  goes  on  to  limit  an  estate  to  the  first, 
second,  etc.,  and  all  and  every  other  son  in  succession,  and  the 
heirs  of  their  bodies  respectively.  Now,  if  it  was  not  his  intention 
that  the  first  and  other  sons  of  Charles  should  take  the  estate 
successively,  each  in  his  own  right,  as  the  root  of  a  new  inherit- 
ance, and  that  Charles  should  take  only  an  estate  for  life,  why 
did  he  not  follow  the  devise  to  William  Digges  for  life,  with  a 
limitation  to  Charles,  his  son,  in  tail?  This  he  has  not  done, 
and  his  avoiding  to  do  it,  clearly  shows  what  his  intention  was. 
Besides,  the  limitation  in  tail,  general  to  the  first  and  other 
sons  in  succession  of  Charles  Digges,  is  in  exclusion  of  the 
daughters  of  Charles;  whereas,[if  he  took  an  estate-tail  ifeaeraT 
it  might  eventually  go  to  his  daughters,  if  he  had  any,  97  pei 
sons  belonging  to  Uie  class  of  described  heirs,  which  was  not 
the  intention  of  the  testator.  He  meant  to  give  Charles  Digges 
only  an  estate  for  life,  otherwise  he  would  have  grafted  words 
of  limitation  on  the  devise  to  him,  as  he  did  immediately  after 
on  the  limitation  to  his  first  son,  etc.,  and  that  intention  may 
be  grafted  without  violating  any  positive  rule  of  law. 

That  the  words  "  to  his  issue  in  tail,"  in  the  devise  to  Thomas 
Digges,  are  controlled  by  the  next  following  words,  ''  in  such 
manner  as  I  have  limited  the  same  to  my  grandson  Charles  and 
his  issue,"  are  explained  to  mean,  to  the  first  son,  etc.,  of 
Thomas,  as  in  the  limitation  to  Charles  and  his  first  and  other 
sons,  is  a  position  fully  sustained  by  the  case  of  Lide  v.  Orey^ 
where  the  words  "  and  so  severally  and  respectively  to  every  the 
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heirs  male  of  the  body  of  said  E./'  immediately  after  the  limita- 
tions to  the  first,  second,  third  and  fourth  sons  of  the  said  E., 
and  the  heirs  male  of  their  bodies  respectively,  were  held  to  be 
words  of  relation,  and  meant  in  the  same  manner  as  the  four  first 
eons  took,  the  words  ''  and  so"  being  the  same  as  eodem  modo. 
Wears,  therefore,  of  opinion  that  Thomas  Digges  took  only  an 
estate  for  life  in  the  premises  devised  to  him. 
Judgment  affirmed. 

Cited  in  Shreve  ▼.  Shrtve,  43  Md.  399,  and  among  other  caaes,  in  Fulton  t. 
Harman,  44  Id.  264,  in  anpport  of  the  poaition,  that  when  the  word  heira  ia 
taken  as  a  word  of  limitation  it  is  collective,  and  signifiea  all  the  deaoend* 
ants  in  aU  generationa;  bnt  when  it  is  taken  as  a  word  of  pnrohaae  it  may 
denote  particular  persons  answering  the  description  at  a  partieolar  time  and 
in  a  special  sense,  according  to  oironmstanoes. 


_  • 

Allegbe  v.  Maryland  Insubanob  Company. 

[6  ILuaaa  k  Jonnov.  408.] 

XJaAiGXS  OF  Trai>b  akb  Admissible  in  evidence  to  explain  the  meaning  of 
expressions  contained  in  policies  of  insurance,  charter-parties,  or  instm* 
ments  of  Hke  nature,  whether  such  usagea  regard  the  course  of  the  voy- 
age or  not. 

PaooF  or  Loss. — Where  a  policy  of  insurance  stipulated  for  the  payment  of 
loss,  in  ninety  days  after  proof  and  adjustment  thereof,  to  support  an 
action  for  loss,  such  proof  must  first  he  exhihited  to  the  underwriters, 
and  should  he  made  by  the  protest,  bill  of  lading  and  invoice,  or  such 
other  equivalent  proof  as  the  nature  of  the  loss  admita  of. 

To  ADJUffT  THE  Measubb  OF  THE  Inbemnitt  iu  casc  of  a  partial  loss,  where 
the  cargo  is  a  mixed  one,  proof  of  the  actual  value  at  the  port  of  pur« 
chase  must  be  produced. 

Ebfosino  to  Pat  a  Loss  without  stating  that  the  reaaon  therefor  is  the 
want  of  the  preliminary  proof  called  for  by  the  policy,  wiU  amount  to  a 
waiver  of  such  proof. 

The  Assubkd's  Eight  of  Action  Aoobubs  immediately  upon  the  refusal  to 
pay  the  loss,  notwithstanding  the  policy  states  that  payment  is  not  to 
be  made  until  ninety  days  after  proof  and  adjustment  of  loss;  and  that, 
in  case  of  dispute,  the  same  should  be  settled  by  arbitrators. 

An  Aoreement  to  Akbitrate  does  not  oust  courts  of  their  jurisdiction. 

The  Disgretionabt  Powers  of  Ck>nRTS  of  law  are  confined  within  fixed  and 
well-established  limits,  and  are  to  be  exercised  to  further,  not  prevent, 
the  administration  of  public  justice.  Principle  applied  to  the  order  of 
a  court  directing  the  plaintiff  to  submit  to  a  nonsuit,  or  to  a  verdict  for 
the  defendants. 

Appeal  from  the  county  court.  Covenant  on  a  policy  of  in- 
surance; plea,  non  inf regit  conventionem.  The  facts  appeal 
from  the  opinion.     The  plaintiff  below  prosecuted  the  appeaL 

Am.  X>ao.  ▼OL.XIV^IS 


290  Allbgbs  v.  Mabtlamd  Ins.  Oo.     [Maiylaiid* 

Mayer,  J.  Olenn  and  Taney,  for  the  appellant. 

lAoyd  and  Wtrl,  AUomey^general  far  the  UnUed  States^  oonira. 

Bj  Courty  DoBSxr,  J.  The  oounsel  on  both  sides,  in  the  azgn- 
ment  of  this  oause,  have  displayed  great  professional  ability 
and  muoh  labor  of  research;  and  the  deep  interest  which  the 
commercial  part  of  our  community  take  in  subjects  of  this 
nature,  have  induced  the  court  to  give  the  matters  in  con- 
troTcrsy  their  most  serious  oonsideratibn.  In  the  progress  of 
the  trial,  in  Baltimore  county  court,  three  bills  of  exceptions 
were  taken  by  the  counsel  for  the  plaintiff,  the,  first  of  which 
presented  the  following  statement  of  facts  on  ina  part:  *'  That 
on  the  twenty-third  of  May,  1820,  he  obtained  insurance  on  the 
cargo  of  the  brig  Eugene,  from  Bio  de  la  Plata  to  Havana, 
Talued  at  six  thousand  dollars;  the  policy  of  which  being,  for 
the  most  part,  in  the  usual  form,  contained  the  following  clause: 
*  And  in  case  of  loss,  such  loss  to  be  paid  in  ninety  days  after 
proof  and  adjustment  thereof,  the  amount  of  the  note  given 
for  the  premium,  if  unpaid,  being  first  deducted;  and  it  is  mu- 
tually agreed,  that  if  any  dispute  shall  arise  relating  to  a  loss 
on  this  policy,  it  shall  be  referred  to  two  persons,  the  one  to  be 
chosen  by  the  assured,  the  other  by  the  Maryland  insurance 
company,  which  two  persons  shall  have  power  to  adjust  the 
same;  but  in  case  they  cannot  agree,  then  those  two  persons 
shall  choose  a  third,  and  any  two  of  them  agreeing,  their  de- 
termination shall  be  obligatory  on  both  parties."  That  on  the 
eighth  of  July  following,  the  cargo,  consisting  of  one  hundred 
and  six  mules  and  four  jackasses,  was  laden  on  board,  the  brig 
being  then  staunch  and  safe,  and  whilst  on  the  voyage,  by  one 
of  the  perils  insured  against  by  the  policy,  all  the  mules,  save 
twelve,  were  lost.  That  the  protest  was  made  in  due  form, 
sworn  to  by  the  captain  and  three  of  the  crew,  detailing 
minutely  all  the  particulars  of  the  shipment  of  the  caigo  on 
board  the  brig,  her  sailing  on  the  voyage  and  the  loss  sustained 
as  aforesaid.  That  this  protest,  together  with  the  usual  bill  of 
lading,  were  delivered  to  the  defendants  by  the  plaintiff  as  his 
preliminary  proofs,  before  the  bringing  of  this  action.  Some- 
time after  the  receipt  whereof  by  the  defendants,  they  caused 
the  following  letter  to  be  written  to  the  plaintiff: 

"  Mr.  J.  B.  Allegre:  Sir — I  am  instructed  by  the  directors  of 
this  company,  to  inform  you  that  the  claim  you  make  for  the 
insurance  on  the  cargo  of  the  brig  Eugene,  has  had  their  par- 
ticular attention  and  also  that  of  Mr.  Pinkney  and  Mr.  Pur- 
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▼iance,  the  resalt  of  which  is  that  the  company  declines  the 
payment,  under  a  persuasion,  sanctioned  by  those  gentlemen, 
that  the  company  are  not  answerable  for  the  same.  Very  re- 
spectfully, etc.,  John  Hollins,  President." 

That  after  this  testimony  had  been  given,  the  defendants 
offered  to  prove  that  it  was  the  *'  uniform  and  established  usage 
for  a  vessel  sailing  from  the  port  of  shipment,  to  have  on  board 
a  bill  of  lading,  and  invoice  of  cargo,  showing  its  prime  cost 
and  value,  and  that  such  invoice  is  a  document  which  the  in- 
surer is  in  the  habit  of  demanding,  and  the  assured  of  produc- 
ing, on  the  settlement  of  all  partial  losses,  although  such  losses 
may  be  claimed  under  a  valued  policy;"  to  the  admission  of 
which  proof  the  plaintiff's  counsel  objected;  but  the  court 
overruled  the  objection,  and  permitted  the  testimony  to  be 
given,  to  which  opinion  the  plaintiff  excepted.  In  this  case  the 
plaintiff,  having  omitted  to  abandon  and  claim  for  a  total  loss, 
brought  the  present  action  of  covenant  to  recover  for  a  partial 
loss.  Is  there  error  in  permitting  this  usage  to  be  proved,  to 
explain  the  meaning  of  the  words  ''proof  of  loss  and  adjust- 
ment thereof?"  is  the  question  arising  on  this  bill  of  excep- 
tions. It  has  been  conceded  throughout  the  argument  that 
usages  of  trade  are  admissible  in  evidence  to  explain  the  mean- 
ing of  expressions  contained  in  policies  of  insurance,  charter- 
parties  or  instruments  of  like  nature.  But  it  was  contended 
that  such  proof  could  only  be  received  of  usages,  which  relate 
exclusively  to  the  course  of  the  voyage.  In  support  of  this 
assumed  distinction,  no  decision  has  been  adduced,  not  even  an 
(jbiler  dictum^  nor  have  any  reasons  been  submitted  to  show  why 
the  terms  of  a  policy  of  insurance  may  not  be  as  well  explained 
by  any  other  commercial  usage  as  by  usages  of  trade,  applicable 
only  to  the  course  of  the  voyage.  For  solemn  adjudications  to 
the  contrary  see  the  cases  of  Gutter  v.  FoweU,  6  T.  B.  820; 
Mason  v.  Skurray,  1  Marsh.  Ins.  226;  and  CHbson  v.  Colt  and 
others,  7  Johns.  885.  In  none  of  these  cases  were  the  usages 
proved,  as  explanatory  of  the  terms  of  the  contract,  usages  of 
trade  which  related  to  the  course  of  the  voyage. 

The  second  bill  of  exceptions  contains  the  &ct8  proved  by  the 
plaintiff  and  the  proof  on  the  part  of  the  defendants  of  the  usage 
mentioned  in  the  first  bill  of  exceptions;  which  usage  was  proved 
by  David  Winchester,  president  of  the  Baltimore  Insurance 
company,  and  well  acquainted  with  the  mode  of  adjusting  losses 
on  policies  of  insurance.  Whereupon  the  plaintiff,  by  his 
counsel,  prayed  the  court  to  instruct  the  jury  that  no  pzoof  is 
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required  on  ibis  trial  that  he  exhibited  to  the  defendants,  before 
instituting  this  suit,  any  preliminary  proofs,  or  that  if  such 
proofs  be  necessary  the  protest  and  bill  of  lading  are  sufficient 
preliminary  proofs,  or  that  said  letter  from  the  defendants  was 
a  waiver  of  such  proofs,  which  direction  the  court  refused  to 
give;  and  to  such  refusal  the  plaintiff  excepted.  It  is  a  rule  of 
law  that  in  construing  written  instruments  the  court  should 
giye  some  meaning  and  operation  to  every  clause  and  word  of 
the  instrument,  provided  it  can  be  done  consistently  with  the 
intentions  of  the  parties.  Lefc  this  rule  be  applied  to  the  first 
branch  of  this  exception,  viz. :  Is  it  necessary  on  a  trial  at  law 
on  such  a  policy  as  the  present,  for  the  assured  to  prove  that  he 
exhibited  any  preliminary  proofs  to  the  insurer  before  he  com- 
menced his  action  for  indemnity  for  a  partial  loss?  It  appears 
somewhat  a  matter  of  surprise  that  the  human  mind  could  be 
prevailed  upon  to  doubt  on  this  subject.  In  support  of  the 
affirmative  of  this  proposition,  the  language  of  the  policy  is  sc 
explicit,  the  intentions  of  the  parties  so  obvious,  that  it  almost 
becomes  a  self-evident  proposition.  By  sanctioning  the  nega- 
tive, you  reject,  as  inoperative  and  superfluous,  all  that  is  said 
about  "proof  of  loss,"  contrary  to  every  known  principle  of 
construction. 

The  second  branch  of  this  exception,  viz. :  ''  Was  the  exhibi- 
tion to  the  insurer  of  the  protest  and  bill  of  lading  sufficient 
preliminary  proofs,"  is  a  question,  the  answer  to  which  is  by  no 
means  so  obvious.  There  is  not  that  perspicuity  and  precision 
in  the  language  used,  which  silence  all  doubt  as  to  the  meaning 
of  the  parties.  The  requisition  of  "proof  of  loss"  is  distinct 
and  undeniable,  but  the  obligation  of  the  assured,  to  furnish 
the  customary  proofs  of  interest  and  the  quantum  of  loss,  which 
forms  the  basis  of  an  adjustment,  is  certainly  not  so  apparent 
But  when  we  advert  to  the  nature  and  circumstances  of  the 
contract  itself,  the  manifest  design  of  the  parties,  in  introduce 
ing  this  clause,  that  all  adjustment  of  losses  should  be  made  by 
themselves,  the  sedulous  precaution  with  which  they  have  en- 
deavored to  provide  against  all  litigation,  be  declaring  that  if 
they  cannot  adjust  the  loss  among  themselves,  that  arbitrators 
shall  be  chosen  for  that  purpose;  that  in  no  event,  within  the 
contemplation  of  the  parties,  was  the  assured  to  be  authorized 
to  sue  at  law.  The  court  think  that  the  true  construction  of 
this  clause  of  the  policy  is  that  the  insured  is  bound  to  offer,  as 
his  preliminary  proofs,  such  documentary  proofs  in  his  posses- 
sion as  are  usually  required  in  adjusting  a  partial  loss;  that  is, 
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the  protest,  bill  of  lading  and  invoice,  or  sacb  equivalent  proofs 
as  the  nature  of  the  case  is  susceptible  of.  These  proofs  remain 
^th  the  assured  only,  or  his  agents;  the  burden  of  producing 
them,  therefore,  rests  on  him. 

The  court  forbear  to  express  any  opinion  on  the  question  so 
iiarmly  contested  in  the  argument,  "whether  in  the  case  of  a 
partial  loss  on  the  cargo  in  a  valued  policy,  the  insured  ict  to  be 
indemnified  according  to  the  valuation  in  the  policy,  or  the  ac- 
tual value  of  the  cargo,  at  the  port  of  shipment."  Let  the  ques- 
tion be  settled  as  it  may,  if  the  cargo  be  a  mixed  one,  proof  of 
its  actual  value  at  the  port  of  purchase,  must  be  produced  before 
an  adjustment  upon  either  principle  can  be  made.  ''Was  the 
letter  of  the  defendants  to  the  plaintiff  a  waiver  of  such  prelim- 
inary proofs?"  is  the  last  question  arising  on  this  exception,  and 
the  court  are  of  opinion  that  it  was.  Good  faith  and  fair  deal* 
ing  are  of  the  very  essence  of  all  contracts  of  insurance,  and 
should  pervade  every  proceeding  under  them.  If,  then,  the  in- 
surer, in  writing  this  letter,  intended  to  reject  the  claim  of  the 
insured,  merely,  because  the  invoice  had  not  been  produced, 
the  writing  of  this  letter  was  a  fraud  upon  the  assured,  a  decep- 
tion utterly  inconsistent  with  the  spirit  and  meaning  of  the 
contract;  a  species  of  conduct  which  this  court  will  never  im- 
pute to  the  underwriters,  while  their  acts  are  susceptible  of  a 
different  interpretation.  If  they  intended  to  refuse  payment  of 
the  loss,  because  the  invoice,  a  customary  part  of  the  preliminary 
proofs,  had  not  been  laid  before  them,  it  was  their  duty  so  to 
have  informed  the  insured;  and  their  failure  to  do  so,  and  the 
writing  of  such  a  letter,  was  a  waiver  of  all  further  preliminary 
proofs.  The  letter  itself  is  a  plain,  unequivocal  notification 
to  the  plaintiff,  that  his  claim  for  indemnity  will  not  be  ad- 
justed by  the  defendants,  and  by  necessary  implication  gives 
him  to  understand  that  all  further  offers  of  preliminary  proofs 
would  be  useless. 

The  agreement  to  arbitrate  does  not  oust  courts  of  justice  of 
their  jurisdiction.  The  parties  then  stand  in  an  attitude  not 
contemplated  by  them.  Their  stipulation  that  the  loss  is  only 
to  be  paid  in  ninety  days  after  proof  of  loss  and  adjustment, 
looks  only  to  the  case  of  an  amicable  adjustment  by  themselves. 
When,  then,  by  the  acts  of  the  defendants  that  cannot  be  made, 
the  plaintiff  is  absolved  from  the  operation  of  this  stipulation, 
and  his  right  of  action  immediately  accrues.  His  case  comes 
completely  within  the  principle  settled  in  the  case  of  Ogden  v. 
The  Columbia  Insurance  Company ^  10  Johns.  273,  where,  under 
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a  proTiso  in  the  policy  that  the  assured  should  not  abandon 
until  six  months  after  capture  and  detention « the  condemnation 
taking  place  in  one  month  after  capture,  the  court  determined 
that  the  right  to  abandon  was  immediate  upon  the  condemn»- 
tion,  a  new  case  having  arisen  not  contemplated  by  the  parties 
in  their  contract. 

The  third  bill  of  exceptions  presents  a  new  point  to  the  con- 
sideration of  the  court,  not  involving  any  question  as  to  the 
merits  of  the  matters  in  controversy  between  the  parties  in  the 
cause.    The  bill  of  exceptions  states  that  after  the   plaintiff 
had  given  his  evidence,  as  stated  in  the  first  bill  of  exceptions^ 
and  having  declared  his  intention  to  relinquish  the  claim  for  a 
total  loss,  and  to  claim  in  this  action  for  a  partial  loss,  the  de- 
fendants, by  their  counsel,  prayed  the  court  to  instruct  the 
jury  that  according  to  the  covenants  contained  in  the  policy,  in 
order  to  maintain  the  present  action,  the  plaintiff  was  bound  to 
prove  that  previous  to  the  institution  of  this  suit,  he  had  ex- 
hibited to  the  defendants,  among  the  preliminaiy  proofs  of  lo8s» 
and  for  the  purpose  of  adjustment,  the  invoice  showing  the 
prime  cost  of  the  cargo,  for  the  loss  of  which  he  was  now 
claiming;  the  defendant's  counsel  insisting  in  argument,  that 
in  a  case  like  this,  it  was  the  constant  usage  of  insurance  com- 
panies, among  such  preliminary  proofs,  to  require  the  produc- 
tion of  such  invoice,  and  of  the  insured  to  produce  it,  which 
usage  was  not  denied  by  the  plaintiff's  counsel  in  argument, 
and  by  not  being  denied,  was  supposed  by  the  court  and  the 
defendant's  counsel  to  be  admitted;  the  court  accordingly  in- 
structed the  jury  that  it  was  incumbent  on  the  plaintiff  to  show 
that  among  the  preliminary  proofs  he  had  exhibited  the  said 
invoice  of  cargo,  and  unless  he  should  prove  this  fact,  he  would 
not  support  the  present  action.   To  this  instruction  the  plaintiff, 
by  his  counsel,  declared  that  he  would  except,  and  proceeded 
to  draw  his  bill  of  exceptions;  while  engaged  in  drawing  it,  the 
plaintiff's  counsel  were  asked  by  the  court  whether  it  was  their 
intention  to  go  on  with  the  cause,  or  whether  this  instruction 
would  put  an  end  to  it?    To  which  the  counsel  answered  that 
it  was  not  their  intention  to  go  on  with  the  cause;  whereupon 
the  court,  with  the  concurrence  of  the  counsel  on  both  sides, 
openly  discharged  the  witnesses  who  were  in  attendance  on  the 
part  of  the  defendants,  and  plaintiff  also;  the  witnesses  being 
discharged  and  having  left  the  court-house,  but  the  jury  re- 
maining undischarged  in  their  box,  the  plaintiffs  counsel  denied 
the  usage  before  stated,  and  refused  to  have  it  inserted  in  the 
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bill  of  exceptions;  whereupon  the  defendant's  counsel,  for  the 
purpoee  of  satisfying  the  plaintiffs  counsel  and  the  court,  that 
it  ought  to  be  inserted  in  the  bill  of  exceptions,  sent  for  Dayid 
Winchester,  a  resident  of  the  city  of  Baltimore,  and  one  of  the 
witnesses  who  had  been  so  as  aforesaid  discharged,  but  who 
bad  been  previously  summoned  for  the  purpose  of  giving  evi- 
dence in  the  cause,  who  did  expressly  prove  the  usage  as  above 
stated;  after  which  the  plaintifiTs  counsel  offered  to  proceed 
with  the  cause,  and  to  adduce  evidence  that  the  said  invoice 
had  been  exhibited  to  the  underwriters  among  the  preliminary 
proofs,  to  wit,  on  the  twenty-third  of  May,  in  the  year  1820; 
but  the  court,  under  the  circumstances  of  the  case,  refused  to 
permit  the  cause  to  proceed,  and  put  it  to  the  counsel  for  the 
plaintiff  either  to  submit  to  a  nonsuit,  or  to  a  verdict  for  the 
defendants,  from  which  opinion  of  the  court  the  plaintiff  ex- 
cepted. 

Had  the  facts  been  inserted  in  this  bill  of  exceptions,  which 
actually  occurred  in  the  court  below,  as  stated  by  the  defendants' 
counsel  in  the  argument  of  this  case,  the  conduct  of  that  court 
might  have  appeared  free  from  all  error  or  ground  of  exceptioa. 
But  this  court  must  form  their  opinion  upon  the  facts,  as 
stated  in  the  record,  and  cannot  look  beyond  it.  In  this  case, 
then,  as  thus  presented  to  their  consideration,  the  court  think 
there  is  error  in  the  proceedings  of  the  court  below.  The  dis- 
cretionary powers  of  courts  of  law  are  confined  within  fixed  and 
well  established  limits,  and  are  to  be  exercised  to  further,  and 
not  to  prevent,  the  administration  of  public  justice.  The  county 
court  had  not  a  right  of  their  own  mere  motion,  (and  no  other  mo- 
tive for  their  conduct  here  appears),  to  refuse  permission  to  the 
plaintiff  to  proceed  in  the  trial  of  his  cause;  the  right  to  such 
objection  belonging  to  the  defendants,  and  not  the  court.  In 
the  exercise  of  this  right,  the  defendant  must  state  the  grounds 
of  their  objection;  of  the  sufficiency  of  which  the  court  are  to 
judge.  If  they  had  alleged  the  absence  of  their  witnesses,  oc- 
casioned by  the  proceedings  which  had  taken  place,  they  must 
have  stated  what  they  expected  to  prove  by  them,  that  the  plaint- 
iff, if  he  sees  fit,  may  admit  the  facts  and  proceed  with  the  trial; 
and  should  he  refuse  to  make  the  admission,  it  would  then  be- 
come the  duly  of  the  court  to  put  him  to  his  election,  either  to 
consent  to  withdraw  a  juror,  take  a  verdict  against  him,  or  non- 
suit his  case. 

The  court  concur  with  the  opinion  of  the  county  court  on  the 
first  bill  of  exceptions  and  on  the  two  first  divisions  of  the  sec* 
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ond  bill  of  exceptions,  but  they  dissent  from  their  opinion  on 
the  last  alternative  of  the  second  bill  of  exceptions,  and  from 
the  opinion  given  on  the  third  exceptions. 

Let  the  judgment,  therefore,  be  reversed,  and  a  procedendo 
awarded. 

Judgment  reversed,  and  procedendo  awarded. 


Ax  AoRXEMUiT  TO  SUBMIT  TO  Abbrbation,  iDAtten  in  dispate  bet^ 
the  parties,  caimot  oust  the  courts  of  their  jnrisdiotion;  2  Pueoos  on  Mar. 
Ins.  483;  May  on  Ina.,  sec  492.    The  cases  in  which  this  question  has  most 
frequently  arisen,  are  those  on  policies  of  insurance,  wherein  is,  usually,  a 
olause  of  agreement  to  refer  to  arbitration  before  an  action  on  the  policy  shall 
be  commenced.    In  Troti  v.  Tltt  City  Ins.  Co.,  1  Clifford,  443,  by  the  terms 
of  the  policy,  the  by-laws  of  the  company  were  made  a  part  of  the  contract  of 
insurance.    One  of  the  by-laws  provided  for  a  submission  to  arbitration  be- 
•fore  suit  should  be  brought  to  recover  for  a  loss  sustained.     The  validity  of 
this  by-law  came  directly  before  the  court.     Judge  Clifford  said:  "  Mr.  Chitty 
adopts  the  rule  laid  down  in  Kill  v.  HoUifter,  1  Wils.  129,  that  a  clause  in  an 
agreement,  that  if  any  dispute  should  arise,  the  matter  in  difference  shonld 
be  referred  to  arbitration,  is  no  defense  to  an  action:  Chit,  on  Cont.  792. 
Lord  Kenyon  said,  in  Tltompson  v.  CltatTiock,  8  T.  R.  140,  it  is  not  necessary 
now  to  say  how  this  point  ought  to  be  determined  if  it  were  rea  integra^  it 
having  been  decided  again  and  again  that  an  agreement  to  refer  all  matters 
In  difference,  to  arbitration,  is  not  sufficient  to  oust  the  courts  of  law  or  equity 
of  their  jurisdiction,  and  with  the  qualification  admitted  in  Ooldslone  v.  0«- 
home,  2  0.  &  P.  550,  the  decisions  in  the  English  courts  have  been  uniform, 
to  the  same  effect,  until  within  a  very  recent  period:    TcUteraaU  ▼.  Oroot,  8 
Bos.  &  P.  131;  Mitchell  v.  Ilarrig,  2  Vea.  jun.  129;  Street  v.  Righy,  6  Id.  815; 
Wellington  v.  Maekintogh,  2  Atk.  569;  Gourlay  v.  Dukt  <^  Somertet,  19  Ves. 
jun.;  MUne  v.  Gratrix,  7  East,  607;  Clapftam  v.  Highaim,  1  Bing.  87;  King  v. 
Joaeph^  5  Taimt.  452.     Similar  views  have  also  been  held  by  the  state  courts 
in  this  country,  in  repeated  instances:  Rohinaon  v.  Oeorges  Ina.  Co.,  17  Me. 
131;  Gray  v.  WiUon,  4  Watts,  39;  HiU  v.  Moore,  40 Me.  515;  Aliegrex.  Mary^ 
land  Ina.  Co.,  6  Hairis  &  J.  408;  Cowtee  v.  Dawaon,  2  Bland,  264;  Boggart  v. 
Morgan,  4  Sand.  S.  0.  198;  Same  Case,  1  Seld.  422;  NvU  ▼.  HamOton  Ina. 
Co.,  6  Gray,  174;  HaU  v.  People'a  M.  F.  Itia.  Co.,  Id,  186;  Cobb  v.  N.  E.  M. 
M.  Ina.  Co.,  Id.  193;  Ameabury  v.  Bovoditch  Ina.  Co.,  Id.  596.    Text  writers, 
both  English  and  American,  have  long  regarded  it  as  a  settled  principle  of 
law,  that  the  parties  to  a  contract  cannot  oust  the  jurisdiction  of  the  courts 
by  any  agreement  to  submit  the  matter  in  differenoe  to  arbitration:  2  Amould 
on  Ins.  1245;  2  Story's  £q.  Juris.,  sec.  1457;  2  Parsons's  Mar.  Law,  483." 

In  Wood  V.  Humphrey,  114  Mass.  185,  Colt,  J.,  says:  "It  has  been  long 
settled  that  agreements  to  arbitrate,  which  entirely  oust  the  courts  of  juris- 
diction, will  not  be  supported  either  at  law  or  in  equity;  although  it  is  said 
that  those  which  do  not  go  to  the  root  of  the  action,  but  are  only  preliminary 
thereto,  or  in  aid  thereof;  such  as  respect  the  mode  of  settling  the  amount  of 
damages,  or  the  time  of  paying  it,  or  the  like,  will  be  sustained:"  Citing, 
among  other  cases,  Scott  ▼.  Avery,  5  H.  L.  Cas.  811;  and  Rowe  v.  WilUama, 
97  Mass.  163.  The  agreement  to  refer  to  arbitration  was  set  up  as  a  defense 
to  the  action  in  Wood  v.  Humphrey,  and  the  agreement  held  void.  And 
Dpcn  this  precise  point  that  decision  was  relied  on  in  Pearl  v.  ffarria,  12^ 
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MftBB^  390.  Laying  down  the  same  principle  are:  Mentz  v.  Armenia  F,  Ins, 
Co.,  79  F^  St.  478;  Lauman  ▼.  Toung,  31  Id.  306;  Inmrance  Co,  v.  Morae, 
20  WalL  4M;  Liverpool  etc  Ins,  Co.  v.  Creighton,  61  Ga.  95.  The  distinc- 
tion between  a  general  and  special  sabmission  adverted  to  in  Wood  ▼.  /fttm- 
jihreyt  *vpra,  in  speaking  of  agreements  to  refer  matters  in  dispnte  to  arbi- 
tration before  an  action  in  relation  thereto  can  be  brought,  is  recognized  in 
fleveral  of  the  dedsions.  Where  the  agreement  does  not  go  to  "  the  root  of 
the  action,"  bnt  is  merely  for  a  sabmission  to  arbitrators,  in  order  to  deter- 
mine the  amouit  to  be  paid,  or  manner  and  time  of  payment,  the  making  of 
such  submission  a  condition  precedent  to  hanuwing  a  party  with  an  action 
at  law  has  been  considered  not  to  oust  ooorts  of  justice  of  their  jurisdiction. 
The  distinction  is  made  in  May  on  Ins.,  sec.  493;  Mentz  y.  Armenia  F.  Ins. 
Co,,  79  Pa.  St  478;  Lwerpool  eU.  Ins.  Co.  ▼.  Creighton,  51  Qa.  95.  And  in 
the  Exchequer  Division  of  the  Court  of  Appeals,  voL  1,  p.  257,  in  Dawson  v. 
FitxgeraJd,  where  Lord  Ck>leridge,  C.  J.,  in  the  course  of  his  opinion,  which 
was  also  that  of  the  other  members  of  the  court,  said:  "The  correct  view  of 
ScoU  T.  Avery,  5  H.  L.  Cas.  811,  is  well  stated  in  my  brother  Bramwell*s 
judgment  in  EUAoU  v.  Soyal  Exchange  Assurance  Co.,  L.  K.  2  Ex.  245,  to  be 
this:  '  If  two  perscms,  whether  in  the  same  or  in  a  different  deed  from  that 
which  creates  the  liability,  agree  to  refer  the  matter  upon  which  the  liability 
arises,  to  arbitration,  that  agreement  does  not  take  away  the  right  of  action. 
But  if  the  original  agreement  is  not  simply  to  pay  a  sum  of  money,  but  that 
a  sum  of  money  shall  be  paid  if  something  else  happens,  and  that  something 
else  is  that  a  third  person  shall  settle  the  amount,  then  no  cause  of  action 
arises  until  the  third  person  has  so  assessed  the  sum.  For  to  say  the  con- 
trary, would  be  to  give  the  party  a  different  measure  or  rate  of  compensation 
from  that  for  which  he  has  bargained.  This  is  plain,  conmion  sense,  and  is 
what  I  understand  the  house  of  lords  to  have  decided  in  ScoU  v.  Avery.**' 
The  elaborately  considered  case  of  Edwards  v.  The  Aberayron  Mutual  Ins. 
Society,  L.  B.  1  Q.  B.  563»  discusses  at  large  the  doctrines  of  the  English 
deciaions,  and  deduces  therefrom  a  rule,  which  observes  the  distinction  above 
noticed. 

The  principal  case  is  cited  in  Citketu^  F.  Ins.  Co.  v.  DoU,  85  Md.  101,  in 
support  of  the  proposition  that  if  the  refusal  to  pay  the  loss  on  a  policy  of 
insurance,  or  to  acknowledge  liability,  by  the  assurers,  be  placed  on  other 
and  distinct  grounds  than  the  insufficient  and  defective  proof  furnished,  a 
waiver  of  such  jwoof  will  be  implied. 
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{%  XlMOUBI,  48S.] 

Bmb  JuDioiTA. — ^A  Jndgment  against  a  plaintiff  in  an  aotion  on  an  aooonnl 
•tated,  ia  no  bar  to  a  anbaequent  action  of  aHompait  on  a  ximiiiiiM/ 
note^  althoa^  the  plaintiff  aonght  to  pat  the  note  in  evidenoe  in  tbe 
fonner  action,  where  it  was  exdnded  by  the  oonrt 

Ebbob  to  the  circuit  court.    The  opinion  states  the  case. 

Bj  the  Court,  MoGzbe,  C.  J.  The  firm  of  Sanguinet  &  Blight 
drew  two  promissorj  notes  in  faTor  of  the  firm  of  Neal  &  Lig- 
getty  who  indorsed  them  to  Lindell,  for  the  accommodation  of 
Sanguinet  &  Bright,  there  being  no  debt  due  from  Neal  &  Lig* 
gett  to  Lindell,  and  no  consideration  moving  from  Lindell  to 
Neal  &  Liggett;  when  these  notes  became  due,  one  of  them 
was  presented  to  Sangainet  &  Bright,  and  payment  being  refused, 
was  protested,  and  notice  given  to  Neal  &  Liggett,  the  indors- 
ers.  Lindell  brought  bis  action  of  assumpsit  against  Liggett, 
surviving  partner,  containing  special  counts  on  the  notes,  and 
concluded  with  the  common  count,  on  an  account  stated. 

The  defendant  pleaded  non-assumpsit  and  payment.  On  the 
trial  the  counts  on  the  notes  were  stricken  out,  and  the  trial 
proceeded  on  the  third  count,  upon  an  account  stated.  The 
plaintiff  produced  his  notes,  proved  the  execution  of  them,  and 
the  indorsements,  but  failed  to  prove  that  the  notes,  when  due, 
were  presented  to  the  makers  for  payment.  And  for  want  of 
that  proof,  the  court  decided  that  the  plaintiff  could  not  recover; 
and  there  was  a^verdict  and  judgment  against  him  on  both 
issues.  The  plaintiff  brought  a  second  suit,  declaring  specially 
on  the  notes,  as  indorsed  notes,  and  on  the  trial  proved  hia 
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caae  as  first  above-stated;  the  defendant  having  pleaded  non- 
aasnmpaity  and  a  former  jadgxnent  in  bar  of  the  same  promises 
and  undertakings,  he  produced  the  former  record  and  facts,  as 
to  the  first  trial.  The  court  gave  judgment  for  the  defendant. 
The  point  to  be  decided  is,  was  the  first  judgment  a  bar  to  the 
recovery  in  the  second. 

The  rule  of  law  is,  that  no  man  can  be  twice  vexed  for  the 
same  cause.  The  inquiry  must  be  to  ascertain  what  was  the 
first  cause  of  action.  The  first  recovery  was  had  on  an  account 
stated.  In  order  to  support  this  count  by  evidence,  it  must  ap- 
pear that  the  parties  did  account  together;  and  that  a  balance 
was  found  to  be  due  from  one  to  the  other.  Proof  of  this 
would  be  direct  proof;  but  in  the  absence  of  this,  the  law  allows 
of  presumptive  proof.  The  point  to  be  proved  here  was  that 
they  accounted  together.  Lindell  offered  these  notes  to  prove 
that;  but  they,  so  far  from  proving  that  fact  to  exist,  proved, 
in  connection  with  some  other  evidence,  that  the  fact  was  ut- 
terly untrue;  and  it  is  said,  because  this  evidence  was  offered, 
the  bar  must  go  to  the  evidence,  and  not  to  the  fact  that  they 
accounted  together. 

At  first  we  had  some  difiicultj  in  the  case,  but  now  the  ques- 
tion is  clear  enough.  Suppose  a  person  would  declare  on  a 
special  agreement  in  assumpsit,  and  on  the  trial  would  prove  a 
special  agreement,  but  different  from  the  one  declared  on,  and 
he  should  suffer  a  verdict  against  him;  would  any  one  contend 
he  could  not  again  proceed  on  the  case,  as  proved  on  the  former 
trial?  Yet,  in  that  case,  the  reason  why  he  failed,  would  be 
that  the  evidence  went  too  far.  In  that  case,  the  evidence  went 
too  far,  and  showed  the  party  could  not  recover  on  that  count. 
And  again,  suppose  the  plaintiff  should  declare  on  a  specialty, 
and  it  should  become  necessary  to  produce  it  on  the  trial,  and 
when  produced,  it  should  vary  from  the  declaration,  and  for 
that  reason,  the  verdict  should  be  against  him;  would  any  one 
contend  he  could  never  afterwards  use  it,  because  he  attempted 
to  use  it  for  a  purpose  in  which  it  would  not  bear  him  out? 

The  case  at  bar  is  like  these  cases;  so  much  so  that  we  per- 
ceive no  material  distinction;  and  one  thing  we  do  clearly  per- 
ceive, which  is  that  on  these  notes,  there  never  has  been  a 
recovery  in  bar. 
Let  the  judgment  be  reversed  with  costs. 

8m  Freeman  <m  Judgments,  aeo.  259,  and  Walla'a  Ee$  Adjudkata^  sec  28% 
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Hunt  v.  Mullanpht. 

f1  XWOUBZ,  806.] 

Feztdkxb.-- •Thingi  penonal  may  beoome  part  of  the  realty:  1.  By  inoor- 
porating  them  therewith  for  permanent  oee;  2.  By  annexation  for  any 
object,  in  tach  a  manner  that  they  cannot  be  removed  withont  dilapid*- 
*  tion,  or  injniy  to  the  inheritanoe. 

Iddk — Intbmt  m  Akkxzino. — ^When  property,  penonal  in  its  character,  ia 
claimed  as  a  part  of  the  freehold,  the  claimant  mutt  show  such  facta  and 
circumstancee  as  will  clearly  indicate  that  the  owner  intended  to  change 
the  character  of  the  property  from  personalty  to  realty. 

Idem— RuLB  Betwxeit  GBA2nx)B  and  Graitieb. — The  right  of  the  grantee 
to  things  of  a  personal  character  most  be  established  by  showing  that 
they  were,  in  the  deed,  treated  as  real  estate. 

Ipem — For  Trade. — Annexations  for  the  pnrpose  of  trade  or  manufactures, 
are  of  a  personal  character,  and  do  not  beoome  a  part  of  the  realty. 

A  Boiler  situate  in  a  house  on  mortgaged  premises,  made  of  copper,  and 
built  into  a  furnace  erected  for  that  purpose,  but  capable  of  removal 
without  injuiy  to  the  building,  is  not  a  fixture  and  does  not  pass  to  the 
mortgagee. 

Ebbob  to  ihe  circuit  court.    The  opinion  states  the  case. 

By  Court,  Pettibonb,  J.  This  was  an  action  of  trover, 
brought  by  MuUanphy  against  Hunt,  in  the  court  below,  for  a 
stone  slab  and  copper  boiler.  There  was  a  special  verdict 
found,  on  which  a  judgment  was  rendered  in  faTor  of  the 
plaintiff  for  the  boiler,  and  for  the  defendant  as  to  the  slab. 
To  reverse  the  judgment  in  favor  of  the  plaintiff,  the  defend- 
ant brings  this  writ  of  error.  It  is  only. necessary,  therefore, 
to  examine  the  case  as  it  respects  the  boiler,  and  the  only  point 
to  be  considered  is,  whether  it  was  a  fixture.  The  facts  set 
out  in  the  special  verdict  are,  in  substance,  as  follows:  That 
some  time  before  the  commencement  of  the  suit  in  the  court 
below,  one  Theodore  Hunt  was  seised  and  possessed  of  a  cer- 
tain lot  of  ground  in  the  town  of  St.  Louis,  whereon  was  a  tan- 
yard  and  a  cunying-shop;  and  whereon  were  also  sundry  ar- 
ticles of  personal  property,  called  the  stock  of  the  said  yard 
and  shop;  that  before  the  commencement  of  the  said  suit, 
Theodore  Hunt  mortgaged  the  said  lot  to  the  plaintiff  in  the 
suit  below;  that  after  the  mortgage,  and  before  the  commence- 
ment of  the  said  suit,  Theodore  Hunt  sold  and  delivered  all 
the  stock  of  the  said  yard  and  shop  to  the  defendant;  and  also, 
that  after  the  said  sale,  and  before  the  commencement  of  the 
suit,  the  sheriff  of  St.  Louis  county,  under  an  execution  against 
the  said  Theodore  Hunt,  sold  and  by  deed  conveyed  the  said 
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lot  to  the  said  plaintiff  in  the  suit  below.     The  special  verdict 
also  finds  that  in  a  house  standing  on  the  said  mortgaged 
premises,  in  the  space  between  the  chimney  and  the  side  wall 
of  the  said  house,  there  stood  the  boiler  in  question,  made  of 
copper,  built  into  a  furnace  erected  for  that  purpose,  with  brick 
and  mortar,  so  as  to  hide  the  said  boiler,  except  the  edge  or 
mouth  of  the  same;  that  from  the  furnace  underneath  the  said 
boiler  proceeded  a  flue,  conducted  along  the  side  of  the  chim- 
ney and  closed  at  the  top;  and  that  in  the  side  of  the  chimney, 
and  covered  by  the  flue,  was  a  hole  pierced  through  the  side  of 
the  chimney  into  the  flue  thereof,  so  as  to  permit  the  passage 
of  the  smoke;  that  the  brick-work  of  the  said  furnace,  and  the 
flue  thereof,  were  not  interlaced  with  the  brick-work  of  the 
said  chimney,  but  was  capable  of  being  taken  down   without 
injuring  the  chimney  any  otherwise  than  by  laying  bare  the 
hole  of  communication  between  the  flue  of  the  furnace  and  the 
flue  of  the  chimney.    The  said  verdict  also  finds  that  the  de- 
fendant, while  in  possession  of  said  premises,  removed  there- 
from and  converted  to  his  own  use  the  said  boiler;  that  the 
said  boiler  was  in  the  situation  above  described  at  the  time  of 
the  execution  of  the  said  mortgage,  and  continued  in  the  same 
situation  for  some  time  after  the  execution  of  the  said  deed 
from  the  sheriff  above-mentioned.     There  is  nothing  in  the 
verdict  which  shows  with  what  intention,  or  for  what  purpose, 
the  boiler  was  thus  affixed  in  the  said  building.     The  case 
therefore  presents  the  naked  question  whether  property  per- 
sonal in  its  character,  thus  af&xed,  becomes  prima  fade  a  part 
of  the  realty,  so  as  to  pass  by  a  deed  of  the  land. 

There  can  be  no  question  but  that  a  copper  kettle,  or  boiler, 
abstractly  considered,  is  of  a  personal  character.  It  is,  in  its 
nature,  movable,  and  may  be  used  in  any  place  where  the 
^ants  or  conveniences  of  the  owner  may  require  it,  and  the 
character  of  it  is  not  changed  by  the  manner  in  which  the 
philosophy,  economy  or  convenience  of  the  owner  may  cause 
him,  from  time  to  time,  to  put  it  in  use.  It  is,  therefore, 
deemed  altogether  immaterial,  as  it  respects  its  character  as 
personal  property,  whether  it  is  set  in  a  furnace,  suspended 
upon  a  crane,  or  standing  upon  its  legs,  unless  there  are  other 
circumstances  to  connect  it  with  the  realty.  Kettles  set  in  a 
furnace,  with  *'  brick  and  mortar,"  for  the  purpose  of  making 
sugar  at  a  sugar  camp,  as  is  often  the  case,  would  hardly  be  con- 
sidered so  attached  to  the  soil  as  to  pass  by  a  deed  of  the  land; 
but  things,  personal  in  their  nature,  may  become  a  part  of  the 
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really  in  two  ways:  1.  Bj  incorporating  them  with  the  realty/ 
as  a  part  thereof,  for  some  permanent  object;  2.  By  affi^dng 
them  to  the  realty,  for  any  object,  in  such  a  manner  that  they 
cannot  be  severed,  without  dilapidation  or  injury  to  the  in- 
heritance. 

As  an  example  under  the  first  head,  the  nail  and  plank  which 
compose  the  door  of  a  house,  or  the  rails  which  compose  a 
fence,  are,  before  their  appropriation  to  these  particular  ob- 
jects, of  a  personal  character,  but  by  their  application  and  by 
the  intention  of  the  owner,  they  become  a  part  of  the  realty, 
and  pass  with  the  land,  notwithstanding  they  might  be  severed 
from  it  without  violence  or  dilapidation  of  the  inheritance.  So 
it  is  in  the  power  of  the  owner  to  annex  almost  everything  of  a 
personal  character  to  the  soil,  and  make  it  a  part  of  the  realty; 
or,  on  the  contrary,  at  his  pleasure,  to  dissever  almost  every- 
thing, and  make  it  a  part  of  the  personalty.  But  where  prop- 
erty, which  is  personal  in  its  nature,  is  claimed  as  belonging  to 
the  freehold,  the  party  claiming  it  must  show  that  its  character 
has  been  changed  by  some  facts  or  circumstances  which  will 
clearly  prove  the  intention  of  the  owner  thus  to  change  it.  As 
between  grantor  and  grantee,  what  will  pass  as  real  estate  must 
depend  altogether  upon  the  intention  of  the  parties,  to  be 
gathered  from  their  deed.  If  the  grantee  claims  anything 
which  is,  in  its  character,  personal,  he  must  show  that  it  was 
differently  considered  in  the  deed.  For  instance,  it  is  laid  down 
in  the  books,  and  we  conceive  it  to  be  good  law,  that  annexa- 
tions to  the  freehold  for  the  purposes  of  trade  and  manufactures, 
are  of  a  personal  character.  If,  then,  a  lot  were  conveyed  by 
a  general  description,  as  so  much  land,  bounded  in  a  particular 
manner,  without  saying  anything  further,  the  grantor  would 
still  be  allowed  to  remove  everything  which  might  be  dissevered 
without  violence  to  the  freehold,  which  had  been  placed  there 
for  the  purpose  of  trade.  But  if  the  deed  conveyed  the  land, 
together  with  the  manufactory  thereon,  the  evident  intention 
of  the  parties  would  be  that  everything  annexed  to  the  freehold, 
which  was  necessary  to  carry  on  the  manufactory,  should  pass, 
and  would  pass  accordingly.  In  the  present  case,  the  deed  was 
merely  for  a  lot  of  land.  But  if  it  had  been  also  for  the  tan- 
nery thereon,  still  there  is  nothing  in  the  case  which  shows 
that  the  boiler  in  question  was  any  way  connected  with  the 
tannery,  nor  is  there  any  other  circumstance  which  shows  that 
it  was  permanently  annexed  to  the  freehold,  so  as  to  be  consid- 
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ered  a  part  thereof.  The  bare  fact  of  its  being  set  in  briok  and 
mortar  does  not  afford  that  presumption. 

The  only  remaining  point  to  be  considered  is,  whether  the 
boiler  was  so  a£Sxed  to  the  premises  that  it  could  not  be  re- 
moved without  violence  or  injury  to  the  premises. 

The  special  verdict  finds  that  not  only  the  boiler  but  the  fur- 
nace and  the  flue  might  be  removed,  without  any  other  injury 
to  the  building  than  laying  bare  a  hole  already  existing  in  the 
chimney.  This  can  be  no  dilapidation.  Nothing  is  torn  or 
taken  from  the  building.  The  flue  itself  has  not  even  been  re* 
moved.  The  judgment  of  the  circuit  court,  in  favor  of  the 
plaintiff,  must  be  reversed,  and  defendant  must  recover  his 
costs  in  this  court,  and  in  the  court  below. 


FiZTUBB8»  What  abb. — The  doctrine  in  this  ease  as  to  what  oonstitatee  a 
fiztoie  was  affirmed  in  Burk  ▼•  Baxter,  3  Mo.  207,  where  it  was  decided  that 
stills  set  up  in  fnmacee  in  the  nsoal  manner  for  making  whisky  are  not  fix* 
tores,  bat  personal  property.  And  see  Kirwan  v.  Laiour,  2  Am.  Dec.  619. 
A  rule  for  determining  whetiier  or  not  a  chattel  is  so  annexed  to  the  realty 
as  to  become  part  of  it;  is  laid  down  by  Hartley,  G.  J.,  in  Teaffr.  Hewitt, 
1  Ohio  St.  611,  after  a  very  carefol  and  elaborate  examination  of  the  anthor- 
ities.  He  says:  "From  the  examination  which  I  have  been  enabled  to  give 
to  this  subject,  and  after  a  careful  review  of  the  authorities,  I  have  reached 
the  conclusion  that  the  united  application  of  the  following  requisites  will  be 
found  the  safest  criterion  of  a  fixture:  1.  Actual  annexation  to  the  realty,  ot 
something  appurtenant  thereto;  2.  Appropriation  to  the  use  or  purpose  of 
that  part  of  tiie  realty  with  which  it  is  connected;  3.  The  intention  of  the 
party  making  the  annexation  to  make  the  article  a  permanent  accession  to 
make  the  article  a  permanent  accession  to  the  freehold,  this  intention  being 
inferred  from  the  nature  of  the  article  affixed,  the  relation  and  situation  of 
the  party  making  the  annexation,  the  structure  and  mode  of  annexation, 
and  the  purpose  or  use  for  which  the  annexation  has  been  made.  This  cri- 
terion furnishes  a  test  of  general  and  uniform  application;  one  by  which  the 
nsBontial  qualities  of  a  fixture  can,  in  most  instances,  be  certainly  and  easily 
ascertained,  and  tends  to  harmonize  the  apparent  conflict  in  the  authorities 
relating  to  the  subject  It  may  be  found  inconsistent  with  the  reasoning  and 
distinctions  in  many  of  the  cases,  but  it  is  believed  to  be  at  variance  with 
the  conclusion  in  but  few  of  the  well-considered  adjudications." 

By  the  application  of  this  test  in  that  case  it  was  determined  that  carding 
and  spinning  machine  power  looms,  etc,  in  a  woolen  factory,  connected  with 
the  motive  power  by  bands  and  straps,  and  fastened  in  their  places  by  deati 
nailed  to  the  floor,  were  not  fixtures.  So  in  Oale  v.  Ward,  7  Am.  Dec.  223; 
a  leading  case  on  this  subject,  it  was  determined  that  wool-carding  machines 
which  could  not  be  removed  from  the  building  in  which  they  were  used, 
without  being  taken  to  pieces,  were  not  fixtures.  A  similar  conclusion  was 
reached  in  Creeeon  v.  StotU,  8  Am.  Dec  373,  with  reference  to  carding  and  spin- 
ning machines  fastened  to  the  fioor  by  cleats  and  wooden  pins.  It  was  deter- 
mined in  Bagers  v.  Crow,  40  Mo.  91,  that  lamps,  chandeliers,  candelabra  and 
gas  fixtures,  in  a  church,  were  not  a  part  of  the  realty,  but  that  an  organ,  fitted 
into  a  recess,  left  for  that  purpose,  in  the  walls  of  the  building,  when  it 
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erected,  and  which  could  not  be  removed  without  destroying  "  the  architee 
tnral  design,  finish  and  symmetry  '*  of  the  edifice,  was  a  fixture  as  between 
yendor  and  vendee.  In  Lacq/  ▼.  Oiboney,  36  Mo.  320,  it  was  held  that  the 
machinery  of  a  chair  factory  inclosed  in  a  brick  wall,  and  bolted  to  tim- 
bers planted  in  the  ground,  would  not  pass  with  the  freehold  as  between 
vendor  and  vendee. 

On  the*  other  hand,  it  was  held  in  Cohen  v.  Kyler,  27  Ma  122^  that  pipes 
for  conducting  water  through  the  rooms  in  a  dwelling-house  were  fixtnresL 
And  in  PftiUpson  v.  MuUanphy,  1  Ma  620^  it  was  decided  that  where  a  lot 
and  brewery  thereon  were  Bold>  and  afterwards  leased  to  one  of  the  vendors^ 
a  malt-mill  being  thereon  at  the  time  of  the  sale  and  lease,  the  rollers  in  the 
mill  could  not  be  removed  by  the  tenant,  although  it  could  be  done  without 
injury  to  the  brewery.     The  court  thus  distinguished  that  case  from  ffuni  v. 
MuUanpky:  '*It  is  said  this  case  is  like  the  case  of  MuUanphy  v.  Hw/U,  de- 
cided at  St.  Charles.    This  is  a  mistake.     In  that  case  it  did  not  appear  for 
what  purpose  the  kettle  was  put  into  the  furnace;  it  might  have  be^  for  the 
most  temporary  purpose.     Besides,  a  kettle  is  a  thing  personal  in  its  nature; 
but  a  rolling  malt-mill  is  no  mora  personal  in  its  naturo  than  any  other  form 
of  mill     The  mode  of  its  operation  does  not  make  it  any  less  a  mill.     It 
was  most  clearly  not  a  movable  mill,  to  be  used  anywhere  and  everywhere. 
These  rollers  performed  the  office  of  miU-stones.    A  mill-stone  fixed  up  for 
grinding,  cannot  be  taken  by  the  executor:  3  Baa  63.     And  why  should  the 
rollers  that  aro  substituted  for  them  ?    As  well  might  this  man  have  taken 
the  large  wheel  from  which  these  rollers  received  motion,  under  the  pratenae 
that  he  originally  made  it,  or  that  it  oould  be  removed  without  injuring  the 
walls  of  the  housa     •    *    *    Upon  the  whole  of  this  case,  we  think  it  en- 
tiroly  unlike  the  case  at  St.  Charles,  of  Hunt  v.  MMuupky.*' 

Tbn ant's  Riqbt  to  Rufovx  Fiztubb8.— The  law  relating  to  this  subject 
is  discussed  and  the  cases  examined  in  the  note  to  Hdmet  v.  Tremper,  11  Am 
I)ea241. 


Chamberlain  v.  Fabis. 

(1  icxMouax,  a?.] 

JuDOMKNT  OF  SiBTBB  Statx. — ^No  action  can  be  sustained  hero  on  a  judg- 
ment obtained  in  another  state  against  a  non-resident,  by  attachment 
without  personal  service  of  process  on  the  defendant. 

Ebbob  to  the  cirouit  court.     The  opinion  states  the  case. 

By  Court,  Tompkins,  J.  This  is  an  action  in  a  judgment  ob* 
tained  in  Massachusetts  by  Chamberlain  against  the  intestate, 
Smith,  in  his  life-time.  The  defendant's  administrators  craved 
oyer  of  the  record  of  the  judgment  declared  on,  and  set  it  out. 
It  then  became  a  part  of  the  record  of  this  cause,  and  from  this 
record  so  set  out,  it  appears  that  the  judgment  obtained  in 
Massachusetts  was  a  judgment  in  rem;  that  is  to  say,  no  notice 
of  the  action  was  served  on  Smith,  the  defendant,  but  his  prop- 
erty was  attached,  and  this  constructive  notice  is  all  that  the 
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intestate  had  of  the  commenoement  of  the  action.  Smith  never 
appeared  to  the  action,  and  there  is  a  suggestion  on  the  record 
that  he  was  not  a  resident  of  that  state,  and  the  judgment  by 
default  is  entered  against  him.  The  defendants,  Faris  and 
Tracy,  demurred  to  the  declaration,  and  judgment  on  the  de- 
murrer for  the  defendant  was  given  in  the  circuit,  court  of  St. 
LouiB  county.  To  reverse  this  judgment,  the  plaintiff  has  come 
into  this  court,  and  relies  on  the  constitution  of  the  United 
States:  See  Act  4,  sec.  1,  and  the  laws  of  the  United  States 
passed  in  pursuance  thereof,  vol.  2,  p.  102,  Bioren's  edition. 
It  is  unnecessary  for  the  court  to  say  what  would  be  its  opinion 
if  authority  had  been  produced  to  prove  that  such  a  judgment 
would  have  been  received  as  evidence  of  debt  in  the  courts  of 
record  of  Massachusetts.  But  as  such  authority  has  not  been 
produced,  the  court  feels  no  hesitation  in  saying  that  the  judg* 
ment  of  the  circuit  court  was  correct.  The  court  considers  the 
record  of  the  proceedings  in  Massachusetts  merely  as  a  pro- 
ceeding in  remy  and  that  the  judgment  can  effect  nothing  but 
the  property  attached;  this  probably  was  the  only  effect  of 
such  a  judgment  in  Massachusetts. 
The  judgment  of  the  circuit  court  is  affmied. 


Vauditt  or  Judgment  or  Sibtbr  Stats.— It  is  well  settled  tli*t  a  per- 
■cmal  judgment  against  a  non-resident  debtor,  withont  personal  servioe  of  th« 
summons  or  notice,  within  the  state,  can  have  no  force  or  validity  in  any 
other  state:  Freeman  on  Judgments,  seca  064  to  567,  inolosive;  Bartlet  y. 
Kniffhlj  2  Am.  Dec.  96,  and  note;  Rogers  v.  Coleman,  3  Id.  733;  KiUmm  y. 
Woodtoorth,  4  Id.  324;  Robinaon  y.  Ward,  6  Id.  327;  Bisaett  y.  Briggs,  6  Id. 
38;  Borden  y.  Fitch,  8  Id.  225;  Aldrkh  y.  Kinney,  10  Id.  151;  Andrew  y. 
Montgomery,  Id.  213.  Indeed,  it  seems  now  to  be  anthoritatiyely  deter* 
mined  that  a  judgment  founded  on  mere  construotiye  seryioe  on  a  non-resi- 
dent has  no  yalidity  eyen  in  the  state  in  which  it  was  rendered,  except  so  far 
as  it  affects  property  brought  within  the  jurisdiction  of  the  court,  pending 
the  action,  by  an  attachment:  Pennoyer  y.  Kef,  95  U.  S.  714. 


flisi:ir^: 


t 

JLAVE   V.  PoTTEB. 

[1  Kmom,  661.] 

8aui— Dkutxry  or  PosssasioN.— A  sale  of  slayes  of  which  tha  yendor 
thereafter  continued  in  possession,  is  fraudulent  and  yoid  as  agsinst  a 
subsequent  purchaser  for  yalue,  in  good  faith  and  without  notice. 

£bbob  to  the  circuit  court.    The  opinion  states  the  case. 

By  Court,  Wash,  J.    This  was  an  action  of  trover,  brought 
by  Uie  defendant  in  error  against  the  plaintiff  in  error,  in  which 
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Potter  obtained  judgment;  to  reverse  which  this  writ  of  error  14 
prosecuted.  The  facts,  so  far  as  they  are  deemed  material  to 
the  decision  of  this  cause,  are  found  in  a  special  verdict  as  fol* 
lows:  One  Justis  Terril,  being  the  owner  of  the  slave  in  the 
declaration  mentioned,  removed  to  Missouri,  and  settled  in  the 
county  of  St.  Louis,  in  the  year  1818,  bringing  along  with  him 
the  slave  in  question,  together  with  several  others.  That  said 
Terril  made  a  visit,  in  1820,  to  the  state  of  Louisiana,  and 
there  executed,  on  the  fifteenth  day  of  April  of  that  year,  a  bill 
of  sale  to  the  defendant  in  error  for  the  slave  in  question,  to- 
gether with  others.  That  the  said  Tenil,  immediately  after 
executing  the  said  bill  of  sale,  returned  to  his  residence  in  the 
county  of  St.  Louis,  aforesaid,  and  there  continued  to  reside 
until  about  the  tenth  day  of  February,  1821,  when  he  died,  be- 
ing then  in  possession  of  the  said  slave  in  the  declaration 
mentioned,  and  of  the  others  named  in  the  bill  of  sale,  and,  by 
his  will,  directed  his  executors  to  sell  and  dispose  of  the  slave 
in  question,  along  with  the  others  named  in  the  bill  of  sale. 
That  the  executors  of  Terril,  in  pursuance  of  his  will,  and  in 
conformity  with  the  law,  advertised  in  one  of  the  newspapers  of 
the  city,  and  sold  at  public  sale  the  slave  in  question,  who  was 
purchased  by  Mrs.  Mary  Lisa,  who  sold  to  Beebe,  who  sold  to 
the  plaintiff  in  error.  That  the  said  bill  of  sale,  from  Terril  to 
Potter  was  never  registered  or  recorded,  and  that  neither  Mrs. 
Lisa  nor  Beebe,  nor  the  plaintiff  in  error,  had  any  notice  or 
knowledge  until  after  the  sale  and  deliveiy  to  the  plaintiff  in 
error,  of  the  existence  of  the  bill  of  sale  aforesaid,  to  Potter; 
who,  during  the  whole  of  said  time,  resided  in  the  state  of 
Louisiana,  and  never  had  possession  of  the  slave  in  question. 
Many  other  facts  are  found,  which  the  court,  in  the  view  which 
they  take  of  the  subject,  need  not  consider. 

For  the  plaintiff  in  error  it  is  insisted  that  the  bill  of  sale  is 
fraudulent  and  void  as  to  him,  who  purchased  for  a  valuable 
consideration,  and  without  notice,  and  such  is  the  opinion  of 
this  court.  Whether  this  case  is  reached  by  either  of  the  stat- 
utes of  18  and  27  Eliz.,  or  falls  within  the  provisions  of  our 
own  statutes  on  the  subject  (as  the  counsel  have  contended), 
need  not  be  settled,  since  it  is  the  opinion  of  this  court,  that 
upon  the  principles  of  the  common  law,  and  entirely  independ- 
ent of  either  our  own  or  the  British  statutes,  the  judgment  of 
the  circuit  court  may  well  be  reversed. 

As  to  personal  property,  possession  is  not  merely  the  evi- 
dence of  title,  but  vrill,  of  itself,  give  title  as  to  those  who  trust 
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to  such  possession  in  dealing  with  or  giving  credit  to  the 
apparent  owner;  for  that  purpose,  no  precise  term  of  time  is 
neoessaiy.  In  OTeiy  case  much  must  depend  upon  the  kind  of 
property,  the  relative  position  of  the  parties,  and  acts  of  owner- 
ship exercised.  But  the  principle  is  one  of  reason  and  common 
sense,  is  universal  and  applicable  to  every  species  of  property, 
real  as  well  as  personal.  Thus,  though  the  title  to  real  prop- 
erty rests  in  grants  and  indentures,  to  which  persons  resort  for 
information,  yet  possession  alone  is  sufficient  to  give  perfect 
title.  In  the  case  of  personal  property,  the  party  in  possession 
gives  to  the  world  the  best  evidence  of  title,  and  it  would  be  a 
strange  absurdity,  which  the  common  law  never  commits,  to 
postpone  a  title  derived  from  and  supported  by  the  best  pos- 
sible evidence  of  a  continued,  unexplained,  uninterrupted,  ab- 
solute possession,  to  which  all  can  look,  and  of  which  all  may 
judge,  to  one  known  only  to  parties,  derived  from  an  act  which 
may  or  may  not  have  been  fraudulent,  and  of  which  they  only 
can  judge.  Thus  much  as  to  what  should  be  the  law,  were  this 
a  case  of  the  first  impression,  and  the  principles  of  the  common 
law  now,  for  the  first  time,  to  be  applied  or  expounded.  But 
that  has  not  been  left  for  this  court  to  do.  We  have  the 
highest  authority  to  be  found  in  the  courts  of  this  country  and 
in  England  for  our  guide.  In  1  Cranch,  309;  2  Hen.  and  Mun. 
302  [FUzhugh  v.  Anderson,  3  Am.  Dec.  625];  9  Johns.  337 
[Sturtevant  v.  BaUard,  6  Am.  Dec.  281];  and  Cowp.  434,  we 
find  it  laid  down  by  some  of  the  ablest  judges  who  have  ever 
sat  upon  the  bench,  that  the  statutes  of  the  13  and  27  Eliz.  for 
the  prevention  of  frauds  are  to  be  considered  as  merely  declar- 
atory of  the  pre-existent  principles  of  the  common  law. 
Numerous  cases  adjudged  since  those  statutes,  leave  no  room 
to  question  upon  the  statement  of  facts  in  this  cause,  but  that 
the  plaintiff  in  error  would  be  protected,  were  he  creditor  of 
Terril  instead  of  being  the  purchaser  of  his  property,  and  that, 
too,  whether  he  became  a  creditor  before  or  after  the  bill  of 
sale  to  Potter. 

It  is  contended  that  decisions  have  been  made,  touching  the 
rights  of  purchase  upon  the  principles  of  the  common  law,  as 
declared  by  those  statutes.  But  the  absence  of  authority,  if  to 
be  used  as  argument  in  the  cause,  is  to  be  taken  rather  in  their 
favor  than  against  them.  The  purchasers  themselves  could 
have  no  interest  in  raising  the  question,  whilst  they  were  per- 
mitted to  remain  in  quiet  possession  of  the  property  purchased, 
and  the  fact  that  few  or  no  attempts,  either  on  the  part  of  cred« 
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itors  or  fraudulent  claimants,  baye  been  made  to  disturb  thai 
possession,    argues  strongly  in   their  favor.     And,  upon  the 
principles  of  the  common  law,  it  would  seem,  to  this  court, 
that  if  any  distinction  should  be  made  between  creditors  and 
purchasers,  it  should  be  in  favor  of  the  latter.     The  creditor 
at  large  relies  upon  his  knowledge  of  his  debtor's  character, 
his  f^enenl  property,  and  apparent  solvency,  and,  by  the  very 
credit  he  gives,  assists  him,  in  some  sort,  to  give  further  credit 
and  practice  greater  fraud;  whereas  the  purchaser,  trusting^ 
neither  to  the  title  he  may  have  to  any  specific  property,  pajs 
the  value  of  it,  takes  the  property  into  his  possession,  and 
thereby  strips  the  vendor,  or  fraudulent  debtor,  in  some  sort, 
of  the  means  of  committing  further  fraud.    The  law  goes  upon 
the  presumption  that  the  man  who  is  seen  in  the  uncontrolled 
possession  of  personal  property,  has  acquired  the  title  legally, 
or  else,  for  some  fraudulent  end,  has  been  permitted  to  palm 
himself  upon  the  world  as  the  legal  owner,  and  it  will  visit 
upon  him  who  supplies  the  means  of  such  deception  the  loss 
of  those  means. 

In  the  case  before  the  court,  Tezxil  was  the  original  owner  of 
the  slave,  remained  always  in  possession  of,  and  exercised  acts 
of  ownership  over  her.  The  claimant  under  the  bill  of  sale, 
residing  in  a  distant  country,  puts  the  bill  of  sale  in  his  pocket, 
gives  no  notice  of  its  existence,  and  makes  no  claim  of  prop- 
erty. No  human  prudence  could  have  guarded  against  the 
fraud,  if  fraud  was  intended;  and  if  none  was  intended,  the 
n^ligence,  or  blind  confidence  of  the  defendant  in  error,  is  a 
sufficient  reason,  in  law,  why  he  should  sustain  the  loss,  rather 
then  the  plaintiff.     A  stronger  case  could  hardly  be  conceived. 

Let  the  judgment  of  the  circuit  court  be  therefore  reversed, 
and  judgment  entered  up  in  this  court  for  the  defendant  on  the 
special  verdict. 

VsiOMR  Rbtainino  PossBStov. — ^The  doottine  here  laid  down,  thatwhero 
a  vendor  of  goods  remaina  in  pooaotwion  after  the  sale,  rach  sale  will  be 
fraudulent  per  «e,  and  void  aa  against  suboequent  purchasers  in  good  faith 
has  had  a  somewhat  checkered  career  in  Missouri.  For  some  years  after  the 
decision  in  JRoeheblave  v.  Potter  was  made,  the  principle  was  regarded  as  con- 
clusively established,  and  was  steadily  adhered  to  by  the  courts.  Then  came 
the  case  of  Shepherd  v.  Trigg,  7  Ma  151,  in  which  the  previous  decisions 
were  reviewed  and  substantially  overruled,  and  it  was  determined  that  the 
retention  of  possession  of  chattels  by  a  vendor  after  a  sale  was  not  fraudulent 
in  itself,  but  was  merely  evidence  of  fraud  which  might  be  rebutted.  This 
doctrine  in  its  turn  became  firmly  established,  and  being  incorporated  into 
the  statutes  of  the  state,  remained  the  settled  law  of  Missouri  until  18S5, 
when  the  former  rule  was  restored  by  the  legislature. 
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Wagner,  J.,  in  Ck^in  v.  Boaenberg,  42  Mo.  439,  gives  the  following  stato. 
ment  of  the  origin  of  the  doctrine  of  the  principal  case  on  this  subject,  and  of 
its  history  in  Miasoari:   "  The  sabject  of  sales  of  goods  and  chattels  without 
delivery  has  given  rise  to  more  protracted  discussion  and  more  contradictory 
decisions  than  any  other  matter  in  the  whole  range  of  the  law.    The  con- 
stmction  given  to  the  English  statute  of  frauds  in  an  early  day  was  that  the 
retention  of  personal  property  by  the  vendor,  after  sale,  amounted  to  fraud 
per  9e;  that  it  was  conclusive  and  could  not  be  rebutted  by  proofs  of  honesty 
and  faizness  in  the  transaction.    The  leading  cases  supporting  this  rigid  and 
stringent  rule  are  Twyn^s  e<ue,  2  Co.  80,  and  Edwards  v.  Harbin,  2  T.  R. 
587»  in  England,  and  they  were  followed  and  received  the  sanction  of  the 
United  States  supreme  court  in  HamiUon  v.  Huuell,  1  Cranch,  97,  and  many 
of  the  states  have  adopted  the  same  doctrine.     In  other  states  a  more  liberal 
view  has  been  taken,  and  it  is  held  that  the  retaining  of  the  property  after 
sale  is  only  evidence  of  fraud,  susceptible  of  being  explained,  and  should  be 
passed  upon  as  a  question  of  fact  by  the  jury.     In  the  early  history  of  this 
state,  the  court  adhered  to  the  law  as  settled  in  Twyne^s  ease,  and  adopted  in 
the  national  tribunal:  Bocheblave  y,  PoUer,  I  Mo.  661;  Foster  y.  WaUaee,  2 
Id.  231;  Sibly  v.  Hood,  3  Id.  290;  King  v.  BaUey,  6  Id.  676.     But  the  cases 
holding  this  view  of  the  law  were  all  shaken  or  overruled  in  Shepherd  v. 
Trigg,  7  Mo.  151,  where,  for  the  first  time,  it  was  adjudged  that  in  all  cases 
the  purchaser  might  show  why  he  left  the  vendor  in  possession  of  the  prop- 
erty, and  that  such  possession  was  in  good  faith.    In  this  conflict  of  judicial 
opinion  the  legislature  interposed,  and  settled  the  law  by  statutory  enact- 
ment»  as  declared  in  Shepherd  v.  Trigg,    Several  decisions  were  rendered  by 
this  court,  giving  the  statute  an  interpretation  and  legal  exposition,  and  it 
was  supposed  that  the  vexed  question  was  conclusively  settled  and  put  at 
leet,  till  the  revisers  in  1865,  inserted  the  tenth  section,  which  unsettled  the 
law,  as  it  had  existed  for  more  than  twenty  years,  and  practically  restored 
the  ancient  rule." 

The  section  of  the  statute  to  which  the  learned  judge  here  refers,  is  as  fol- 
lows: "Every  sale  made  by  a  vendor  of  goods  and  chattels,  in  his  possession 
or  nnder  his  control,  unless  the  same  be  accompanied  by  delivery  in  a  reason- 
able time  (r^^ard  being  had  to  the  situation  of  the  property)  and  be  followed 
by  an  actual  and  continued  change  of  the  possession  of  the  things  sold,  shall 
be  held  to  be  fraudulent,  and  void  as  against  the  creditors  of  the  vendor  or 
subsequent  purchasers  in  good  faith:"  Wagn.  Missouri  Stat.  (1870)  p.  281,  sec. 
10.  It  is  thus  seen  that  after  having  been  substantially  overruled,  for  twenty 
years,  the  doctrine  of  the  principal  case  was  re-established  as  a  part  of  the 
law  of  the  state. 

Thb  BxtIiB  in  Shepherd  v.  Trigg  was  approved  in  a  number  of  cases:  Ro9S 
V.  Crutwiger,  7  Mo.  245;  King  v.  Bailey,  8  Id.  332;  Milbum  v.  Waugh,  11  Id. 
369.  Under  the  statute  afterwards  enacted  in  accordance  with  the  principle 
of  that  case,  the  retention  of  possession  by  the  vendor,  though  it  did  not  of 
itself  render  the  sale  void,  was  conclusive  evidence  of  fraud,  unless  there  was 
proof  to  satisfy  the  jury  that  the  sale  was  made  in  good  faith  and  without  any 
intent  to  hinder,  delay  or  defraud  creditors,  etc ;  and  the  jury  were  the  ex- 
clusive judges  of  the  intent:  State  v.  Smith,  31  Mo.  566;  State  v.  BosenfieJd, 
35  Id.  472;  &ate  v.  Evans,  38  Id.  170. 

The  DocTRnnB  or  the  Principal  Case,  that  where  the  vendor  retains  pos- 
session, the  sale,  as  to  subsequent  purchasers  in  good  faith  and  without  notice, 
vsperse,  fraudulent  and  void,  is  in  accordance  with  the  Pennsylvania  rule  as 
estabUshed  in  Clow  v.  Woods,  9  Am.  Dec.  346.     In  most  of  the  states,  how- 
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ever,  the  role  prevails  that  such  retention  of  poaseeeion  is  merely  evidence 
though  strong,  and  if  not  rebutted,  oonolnsive  evidence,  of  frand:  C(ay5om 
V.  ffUl,  1  Am.  Dec  462;  Hodge$  v.  BlouiU,  Id.  563;  Barrow  v.  Paxkm,  4  Id. 
854;  StiurtevasU  v.  BcMard,  6  Id.  281,  and  oases  cited  in  the  note  thereto; 
PaUen  v.  Smith,  10  Id.  166;  Maaon  v.  Baker,  Id.  724.  See^  also^  Cdmm  v. 
Pickering f  poei,  and  the  note  thereto,  where  the  doctrine  of  the  New  Hamp- 
shire oonrts  on  this  subject  is  stated. 


MoGliENTIGES  V.  BbTAIIT. 

[1  ICinotni.  006.] 

PuBUO  AosiTTB  ABB  PsBSONALLT  LiABLB  when  they  make  a  oontract  beyond 
their  authority,  and  also  when  they  use  apt  words  to  band  themselves. 
If  they  are  to  let  a  contract  on  receiving  certain  moneys,  with  which  to 
make  payment,  they  are  personally  responsible  if  they  oontnet  pro* 
maturely  before  receiving  the  moneys. 

Appeal  from  the  circuit  coart.     The  opinion  siates  the  ease. 

By  Court,  MoGibk,  C.  J.  This  was  an  action  of  debt, 
brought  by  McClenticks  against  defendants  on  a  bond  for  the 
payment  of  a  sum  of  money.  The  declaration  is  drawn  on 
this  bond,  and  oyer  is  craved  and  given.  The  bond  is  in  these 
words,  to  wit:  '^  We,  the  commissioners  for  the  sale  of  lots  in 
the  town  of  Pinckney,  promise  to  pay,  or  cause  to  be  paid,  to 
Thomas  and  Bobert  McClenticks,  or  their  assigns,  on  or  before 
the  first  day  of  March  next,  the  sum  of  thirteen  hundred  and 
twenty  dollars,  which  we  owe  to  them  for  building  a  jailin  the 
town  of  Pinckney.  Witness  our  hands  and  seals,  etc.  Signed, 
David  Bryant,  Andrew  Fourt,  Moses  Summers." 

The  defendants  plead:  1.  Non  est  factum;  2.  Fraud  generally; 
and,  3.  A  special  plea  in  bar.  On  the  first  and  second  pleas 
issues  were  joined,  and  they  remain  yet  undisposed  of.  The 
special  plea  in  bar  sets  out,  that  the  said  defendants  were,  by 
the  act  establishiog  the  county  of  Montgomeiy,  appointed  com- 
missioners of  the  court-house  and  jail  for  the  said  county,  and 
states,  that  by  said  act,  they  had  full  power  to  point  out  and 
fix  upon  the  most  suitable  place  thereon  to  erect  a  court-house 
and  jail,  and  that  the  place  so  settled  should  be  the  permanent 
seat  of  justice  for  said  county.  That  the  said  commissioners 
were  authorized  by  said  act  to  purchase,  or  receive  a  donation 
of  land  to  them,  for  the  use  of  the  county,  for  a  county  seat  of 
justice;  that  they  were  authorized  to  lay  off  said  land  into  lots, 
and  sell  said  lots  for  ready  money,  or  on  a  credit  not  exceeding 
twelve  months,  as  they  should  deem  proper;  and  that  they 
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should  apply  the  proceeds  first  to  the  btdldixig  of  a  sufficient 
jail,  and  the  remainder,  if  any,  to  building  a  oonrt-honse.    That 
they  did  bay  a  tract  of  land,  laid  it  off  into  lots,  and  sold  the 
same  on  credit;  that  they,  in  pursuance  of  said  act,  let  the 
building  of  a  jail  to  the  lowest  bidder;  and  that  plaintifEs  were 
the  lowest  bidders,  and  that  they  gave  their  obligation  to  build 
said  jaU;  and  that  the  said  defendants,  for  building  said  jail, 
gave  the'obligation  sued  on,  and  for  no  other  purpose  or  con- 
sideration whatcTer;  and  that  they  gave  said  bill  single  obliga- 
tory for  and  on  behalf  of  said  county,  in  their  public  capacity, 
as  commissioners  as  aforesaid,  and  not  otherwise.    It  is  also 
alleged,  that  they  had  not  at  any  time  since  the  said  contract 
was  made,  nor  before,  any  of  the  money  arising  from  the  sale 
of  said  lots  to  pay  said  demand.    There  are  several  pleas  of 
like  nature,  all  the  substance  of  which  is  condensed  within  the 
statement  above.     To  these  pleas  there  are  replications,  all  of 
which  are  demurred  to  by  the  defendants;  the  demurrers  were 
sustained  and  judgment  for  defendants,  to  reverse  which  the 
cause  is  brought  here. 

The  sustaining  these  demtunrers  is  complained  of  as  error. 
These  replications  are  clearly  bad;  but  then  it  behooves  the 
defendants  to  have  good  pleas,  otherwise  they  cannot  have 
judgment.  The  whole  question,  then,  is  thrown  back  on  the 
nature  of  this  instrument  of  writing  sued  on,  whether  it  was 
lawfully  given  by  public  agents  acting  in  pursuance  of  their 
authority.  Public  agents  may  lawfully  bind  themselves,  if  they 
think  fit  to  do  so,  and  do  it  by  using  apt  words  to  that  effect. 
They  may  bind  themselves,  if  they  make  a  contract  beyond 
their  authority.  The  court  is  unanimous  on  the  point,  that  the 
defendants  are  liable,  and  on  this  plain  ground,  that  the  com« 
missioners  had  no  power,  as  commissioners,  to  bind  the  county, 
and  that  the  county  is  not,  nor  can  be  by  the  commissioners, 
bound  to  pay  said  debt.  The  fourth  section  of  said  act  pro^ 
vides  that  the  land  acquired  shall  be  by  the  commissioners  laid 
off  into  lots;  that  they  shall,  under  the  direction  of  the  com** 
missioners,  be  sold  for  ready  money,  or  on  a  credit  not  to  exceed 
twelve  months;  and  that,  when  the  purchase-money  is  paid,  and 
not  before,  the  commissioners  shall  make  title  to  the  purchaser, 
and  the  proceeds  of  such  sale  shall  be  then  applied,  after  pay- 
ing for  the  land,  first  to  the  building  of  a  jail,  and  then,  if  any 
surplus,  to  the  building  of  a  court-house.  The  true  and  ap* 
parent  construction  of  this  act  is,  that  the  commissioners  are 
not  required  to  let  out  the  building  a  jai],  till  they  have  re- 
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eeived  the  money  for  the  lots,  because,  before  that  time,  there 
can  be  no  proceeds.    If  we  take  it,  then,  that  the  commission- 
ers obeyed  the  act,  they  had  the  money  when  they  let  the  jail; 
and  if  they  had  it  not,  they  ought  to  have  had  it,  and  builders 
had  a  clear  right  to  expect  the  fact  was  so,  for  so  was  the  law; 
and  if  they  had  it  not,  it  was  their  own  folly  to  make  a  prema- 
ture contract;  and  the  law  nowhere  authorizes  them  to  pledge 
the  faith  of  the  county.    Their  funds  were  limited  and  special, 
and  their  authority  to  build  founded  on  the  fact  of  proceeds 
being  in  their  hands  in  amount  sufficient  to  build  a  jail.    It  is, 
therefore,  clear  that  the  defendants  have  made  the  contract 
their  own.     They  have  made  it  their  own,  because  they  have 
exceeded  their  authority;  and  secondly,  because  they  have  used 
apt  words  to  bind  themselves. 

The  case  of  Hudson  v.  Dexter,  1  Cranch,  345,  has  been  dted 
and  relied  on  as  most  strong  to  prove  the  defendants  are  not 
liable.  In  that  case  the  question  was  whether  Dexter  or  the 
government  was  liable;  and  the  court  held  the  government  was 
liable  and  not  Dexter,  and  the  great  leading  rule  is,  that  if  the 
defendant  is  not  liable,  the  government  is.  Now,  in  this  case, 
there  can  be  no  pretense  that  the  county  is  liable.  Dexter  was 
warranted  by  law,  and  the  exigency  growing  out  of  the  opera- 
tion of  the  law,  to  rent  a  house  when  he  did  so.  But  here 
there  is  no  such  exigency.  They  were  not  required  to  proceed 
with  the  jail  at  all,  till  they  were  in  possession  of  the  funds; 
and  having  done  so,  they  made  the  contract  entirely  their  own, 
if  they  have  used  apt  words  to  create  a  contract.  That  the 
words  are  apt  to  create  a  contract  there  can  be  no  doubt.  The 
words  are,  that  "we,  the  commissioners  for  the  court-house 
and  jail  of  Pinckney,  promise  to  pay,  etc.,  which  sum  we  owe 
to  them  for  building  a  jail."  They  say  they  owe  for  building  a 
jail;  here  is  a  clear  contract  to  pay.  The  words  are  apt  to 
charge  them  as  commissioners,  if  they  had  power  in  that  ca- 
pacity to  deal  in  credit;  but  we  have  shown  they  could  not  in 
that  capacity  deal  in  credit;  and  having  done  so,  they  bound 
their  own  credit,  and  none  else.  The  word  commissioners  here 
makes  no  difference.  It  is  true,  it  shows  clearly  who  they  were 
who  made  the  contract,  but  it  does  not  alter  or  enlarge  their 
power;  and  the  word  has  no  more  effect  in  this  case  than  the 
word  gentlemen  would  if  it  had  been  used. 

Upon  this  view  of  the  case  the  judgment  is  reversed,  and  the 
cause  remanded  for  the  trial  of  the  issue  yet  undisposed  of. 
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laABiurr  of  Publzo  Aosn*.— The  general  role  imdoabtedly  is  that  a 
a  pablio  agent  is  not  penonally  liable  on  any  oontraot  made  within  the  soope 
of  hifl  authority:  Brown  v.  Audin,  2  Am.  Dec  11;  Walker  ▼.  Swartwmi,  7 
Id.  334;  Stmehfield  y.  LUUe,  10  Id.  65;  Freeman  v.  Otis,  6  Id.  66;  TuU  v. 
ffobbe,  17  Mo.  486;  McDonald  v.  Franklin  Co.,  2  Id.  218;  Rnggke  y.  Wath- 
ington  Co.,  3  Id.  601.  For,  as  Chancellor  Kent  says,  2  Kent's  Com.  632,  it  ia 
not  to  be  preeomed  that  one  who  contracts  with  an  agent  of  the  government^ 
or  of  a  state,  relies  upon  the  personal  responsibility  of  the  agent.  Still  he 
may  do  so,  and  therefore  it  resolves  itself  into  a  question  of  intention.  If 
the  agent  signifies  an  intention  to  bind  himself  personally,  he  will  be  liable. 

Therb  is  a  Clear  Distikction,  however,  between  the  ordinary  case  of 
a  public  agent  contracting  within  the  scope  of  his  authority  and  the  princi- 
pal case  where  the  contract  was  wholly  unauthorized.  This  distinction  is 
notioed  and  made  the  rule  of  decision  in  McDonald  v.  Franklin  Co.,  2  Mo. 
218,  and  JiuggUe  v.  Washington  Co.,  3  Id.  501.  The  true  principle  would 
seem  to  be  that  if  the  public  agent  is  acting  within  the  line  of  his  duty  the 
contract,  though  signed  and  sealed  in  his  individual  name,  is  not  binding 
upon  him:  Stincl^fidd  v.  LiUU,  10  Am.  Dec  65.  But  his  agency  will  not 
protect  him  in  anything  done  outside  of  it  as  in  the  principal  case;  nor  if  he 
disavows  his  agency  by  denying  to  the  government  that  he  made  the  contract, 
as  in  Freeman  v.  Otis,  6  Am.  Dec  66. 


ASHLET  V.  BiBD. 

[1  Hbhoubi,  640.] 

Power  to  Sell  Bsal  Estate. — A  power  of  attorney  "to  act  in  all  my  busi- 
ness, in  all  concerns,  as  if  I  was  present  myself,  and  to  stand  good  inlaw, 
in  all  my  land  and  other  business"  gives  no  power  to  sell  land. 

Power  of  Atiornet. — ^Parol  evidence  can  not  enlarge  the  scope  of  an  au- 
thority in  writing. 

Ebbob  to  the  circuit  coart.     The  opinion  states  the  case. 

By  Courts  MoGibx,  C.  J.  This  was  an  action  of  assumpsit, 
for  money  had  and  received.  The  declaration  charges  that  de- 
fendant received  of  the  intestate,  in  his  life-time,  certain  sums  of 
money,  to  the  use  of  the  intestate,  etc. 

The  first  plea  is  non-assumpsit;  the  second,  payment  on  the 
first  day  of  June,  in  the  year  1822.  Issue  is  taken  on  the  first 
plea,  and  it  is  found  for  plaintiff.  To  the  second  plea  there  is  a 
replication  that  the  defendant  did  not,  on  the  first  day  of  June, 
1822,  pay  said  sum  of  money.  This  plea  is  found  for  the  plaint- 
iff also.  Judgment  was  entered  for  the  plaintiff;  to  reverse 
which,  the  cause  is  brought  to  this  court. 

By  the  bill  of  exceptions,  it  appears  that  the  defendant.  Bird, 
in  the  year  1819,  made  the  following  instrument  in  writing:  ''Be 
it  known,  to  whom  it  shall  concern,  that  I,  Thompson  Bird,  by 
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Tirtne  of  a  power  of  attorney,  from  Abraham  Bird,  of  Baton 
Bouge,  haye  sold  to  Elias  Sector,  of  St  Louis,  the  one  half  of 
the  ground  located  by  virtue  of  a  New  Madrid  certificate.  No. 
379,  for  six  hundred  and  forty  acres,  dated  June  19, 1818,  and 
located  to  embrace  the  whole  fractional  sections  28  and  21,  and 
as  much  of  the  east  half  of  section  29,  T.  No.  67,  north  of  the 
base  line,  range  No.  4  west  of  the  fifth  principal  meridian,  as 
will  include  the  said  quantity  of  six  hundred  and  forty  acres, 
for  the  sum  of  nine  hundred  and  sixty  dollars.  In  consideni- 
tion  of  which,  I,  the  said  Thompson  Bird,  do  hereby  bind  the 
said  Abraham  Bird,  to  make  a  good  and  sufficient  deed  of  gen- 
eral warranty,  to  the  said  Elias  Sector,  for  the  said  one  half  of 
six  hundred  and  forty  acres,  as  soon  as  the  patent  for  the  same 
can  be  obtained  from  the  United  States,  and  at  all  events,  with- 
in fifteen  months  from  this  date.  In  witness,  I,  the  said  Thomp- 
son Bird,  have  hereunto  set  the  hand  and  the  seal  of  the  said 
Abraham  Bird.     Abraham  Bird.  (Seal.)" 

Thompson  Bird  claimed  to  be  the  attorney  in  fact  of  Abraham 
Bird,  under  the  following  power  of  attorney,  to  wit:  ''Baton 
Bouge,  February6, 1817.  Enowallmenwhomit  may  concern  that 
I,  Abraham  Bird,  do  nominate  and  appoint  Thompson  Bird,  as  my 
true  and  lawful  attorney,  to  act  in  all  my  business,  in  all  con- 
cerns, as  if  I  was  present  myself,  and  to  stand  good  in  law,  in 
all  my  land  and  other  business  in  the  Missouri  Territory;  this  I 
acknowledge  to  be  my  full  power  invested  in  him,  as  witness  my 
hand  and  seal,  this  day  and  date,  etc.     Abraham  Bird.  (Seal.)" 

In  this  case  there  are  many  errors  assigned,  chiefly  growing 
out  of  the  efifect  of  this  power  of  attorney.  We  will  not  notice 
the  errors,  in  the  order  in  which  they  have  been  assigned,  but 
will  notice  three  points  in  this  case  only:  1.  Did  this  power  of 
attorney  authorize  Thompson  Bird  to  sell  land,  or  to  make  a 
covenant  for  the  sale  so  as  to  bind  his  principal;  and  if  it  did 
not,  what  is  the  consequence  ?  2.  Can  the  power  of  attorney  be 
helped  out  by  parol  testimony,  so  as  to  enlarge  its  effects,  over 
and  above  the  effect  apparent  on  the  power  itself?  3.  Was  the 
issue  on  the  plea  of  payment  immaterial  ?  All  other  points  in 
this  case  are  subordinate  to  these  three,  and  are,  substantially, 
contained  in  them.  As  to  the  first  point,  we  have  not  seen  an 
adjudged  case  like  it.  The  rule  of  law  is  that  naked  power, 
without  an  interest  coupled  therewith,  is  to  be  strictly  pursued. 
The  rules,  however,  of  arriving  at  the  quantity  of  power  granted, 
are  the  same- as  would  prevail  in  the  construction  of  any  othei 
deed,  namely,  most  strictly  against  the  grantor,  where  the  wordf 
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are  ambignons  in  themBelves;  but  the  words  in  a  deed  are  to  be 
understood  according  to  their  ordinary  acceptation. 

The  operative  words  in  the  power  are,  that  Thompson  Bird  ia 
attorney  for  Abraham  Bird,  in  all  his  business  and  all  his  con- 
cerns, as  if  he,  Abraham  Bird,  were  personally  present,  and  to 
stand  good  in  law,  in  all  Abraham  Bird's  lands,  and  other  busi- 
ness in  Missouri  territoxy.    We  are  entirely  at  a  loss  to  know 
what  effect  this  power  of  attorney  is  to  have.    Shall  we  say  that 
this  gives  any  power  to  sell  land,  or  to  make  any  covenant  for 
the  sale  of  land?    The  power  does  not  give  the  least  hint  as  to 
what  this  business  is.     Shall  we  then  guess  at  it?    And  if  the 
court  should  undertake  to  guess  we  might  entirely  fail.    There 
ia  such  a  thing  as  a  power  of  attorney  being  void  for  uncertainty , 
and  this  one  is  nearly  so.    At  all  events,  we  are  clearly  of  opin- 
ion, that  this  instrument  gives  no  power  to  sell  land.    It  may, 
perhaps,  give  authority  to  pay  taxes  and  take  possession  of  land, 
but  not  much  else.    The  next  question  is,  can  parol  testimony 
be  admitted  to  enlarge  the  powers  of  a  written  instrument? 
We  believe  that  no  case  can  be  found  which  proceeds  on  legal 
principles,  that  will  go  as  far  as  asked  for  in  this  case.    Let  ua 
see  what  is  proposed  to  be  done  in  this  case.    The  power  of  at- 
torney gives  full  power  to  do  something,  and  here  stops.    The 
testimony  proposes  to  show  what  the  thing  is,  which  is  to  be 
done.     If  this  is  admitted,  the  power  or  authority  will  consist  of 
part  written  evidence  and  part  unwritten.    Where  shall  one  be 
directed,  if  this  is  the  law,  to  find  the  unwritten  part  of  the- 
power.     It  seems  the  bare  statement  of  this  proposition  is 
enough  to  induce  the  court  to  resist  the  evidence;  but  on  this 
point,  we  are  not  vnthout  authority. 

It  is  said,  in  Phil.  Ev.  423,  that  parol  evidence  cannot  be  ad- 
mitted to  contradict,  add  to,  or  vary  the  terms  of  a  will  or 
deed,  or  other  written  instrument;  see,  also,  same  book,  424, 
where  it  is  said,  in  an  action  on  a  bond,  a  party  will  not  be  per- 
mitted to  show  a  condition  different  from  that  expressed  in  the 
bond;  and  a  conveyance  cannot  be  averred  by  parol  to  be  to 
another  use  or  intent  than  that  expressed  in  the  conveyance. 
This  is  the  rule  of  law,  but  there  may  be  some  exceptions. 
One  is,  where  the  deed  is  impeached  for  fraud;  but  the  case  be- 
fore us  is  not  that  case.  Upon  this  point,  we  are  with  the  de- 
fendants in  error.  The  next  question  is,  is  the  issue  on  the 
plea  of  payment  immaterial?  The  authorities  cited  by  the 
plaintiff  in  error  do  not  support  the  position  taken  by  him. 
This  plea  is  a  plea  of  solvU  ad  diem.    The  replication  is  n(m 
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aolvii  ad  diem.  The  plaintiff  argues,  be  might  have  paid  a  lesi 
sum  at  another  day.  Suppose  he  proved  a  less  sum  on  that 
day,  the  consequence  in  law  would  be,  that  the  jury  should 
allow  him  for  it.  And  suppose  he  paid  it  before  the  day,  this 
would  be  good  evidence  to  support  the  plea  9olvU  ad  diem.  In 
Chitty,  655,  it  is  said,  the  only  replication  to  a  plea  solvii  ad  or 
po9t  diem,  is  a  denial  of  the  payment.  There  is  a  case  put  in 
the  books  of  this  kind;  the  money  is  due  on  the  first  of  June; 
plea,  payment  on  the  fifth  of  June;  replication,  no  payment  on 
the  fifth  of  June.  This  is  holden  to  be  an  immaterial  issue; 
but  this  case  is  different,  and  upon  the  whole  of  this  matter, 
we  are  clear  that  the  issue  is  well  enough. 

The  Judgment  of  the  court  below  is  affirmed,  with  five  per 
cent,  damages. 


PlSEET   V.  PeICE. 

[1  MnaouBi,  664.] 

OoBPOKAis  SsAL.^A  oorporation  may  uae  any  seal;  bnt  whatever  seal  it 
uses  must  be  shown  to  have  been  adopted  by  the  corporation  and  affixed 
by  the  proper  offioer.  If  the  seal  need  i«  not  shown  to  have  been 
adopted  by  the  corporation,  the  instmment  is  invalid,  although  a 
majority  of  the  directors  hold  a  meeting,  at  which  they  undertake  to 
ratify  "the  execution  of  the  writing." 

Petition  for  rehearing.    The  opinion  states  the  case. 

By  Court,  Tompkins,  J.  It  is  contended  by  Price's  counsel, 
that  the  authority  in  Shep.  Touch.  57,  has  been  misunderstood. 
The  words  of  the  author  are,  that  a  corporation  may  seal  a 
deed  by  any  other  seal  than  their  common  seal,  and  the  deed  is 
never  the  worse.  We  understand  this  rule  to  mean  that  when 
any  seal  is  used,  it  must  still  be  proved  to  have  been  adopted 
by  the  corporation.  If  the  common  seal  is  used,  it  must  be 
proved  by  a  corporate  act  to  be  the  common  seal;  if  another 
than  the  common  seal  is  used,  it  must  first  be  proved  that  the 
corporation  in  council  agreed  and  ordered  such  seal  to  be  used 
in  that  particular  instance,  and  then  it  must  be  proved  that  the 
officer,  whose  duty  it  may  be  to  affix  the  seal,  did  do  so.  When 
this  is  done,  then  only  is  it  true,  that  a  corporation  may  make 
a  deed  by  any  other  seal  than  the  common  seal.  Those  things 
do  not  exist  in  this  case,  nor  does  the  approbation  of  seven 
directors  afterwards,  ratifying  the  execution  of  the  writing,  as 
they  call  it,  make  the  matter  any  better.  They  only  ratify  the 
execution  of  the  writing.     This  ratification  does  not  make  the 
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instrament  a  deed,  imless  it  were  a  deed  before.  It  does  not 
make  a  smooth  plaster  of  wax  a  sealed  impression.  These 
things,  we  know,  are  technicalities;  but  it  is  to  be  remembered, 
that  a  corporation  only  exists  bj  technical  fiction,  and  all  it 
does  znnst  be  technical,  and  in  general,  can  only  be  known  by 
using  signs,  which  the  law  has  given  it  power  to  use,  to  evince 
its  existence  or  its  consent.  We  do  not  think  there  is  any 
analogy  between  the  cases  of  sealing  by  individuals  and  cor- 
porations. In  the  case  of  a  natural  person,  there  is  but  one 
will  to  be  proved;  but  in  the  case  of  aggregate  corporations, 
there  are  many  natural  wills,  and  they  must  be  conjoined  be- 
fore any  corporate  will  is  produced;  and  this  conjunction  is  to 
be  proven  by  proof  of  the  common  or  special  sign  of  consents 
having  been  given.  In  the  case  of  a  natural  person,  the  fact 
that  any  seal  was  used  by  him,  is  proof  that  his  whole  will  con- 
curred in  assent  to  the  act  done.  Therefore,  the  analogy  fails. 
The  petition  is  overruled. 

Pboyino  Gobfqratb  SeaIm — The  seal  of  a  oorpoiation  does  not  provo 
itoelf ;  it  nrast  be  proved  to  be  the  corporate  seal:  Den  v.  VreelantU,  11  Am. 
Dec  651,  and  note;  and  muat  be  shown  to  have  been  duly  affixed,  which  ia 
a  matter  for  the  jury  to  determine:  Berks  Turnpike  r.  Myers^  0  Am.  Dea  402^ 


Gabdeb  v.  Fobehand. 

[1  MXBioirBi.  7M.J 
SXDUCnOV,  EVIDZNCX  THAT  THS    ChARACTEB  Or  THE  WOMAX  SXDUGBD,  foT 

chastity,  was  bad,  is  admissible  on  behalf  of  defendant  in  an  action  for 
debauching  plaintifTs  daughter. 

Ebbob  to  the  circuit  court.     The  opinion  states  the  case. 

By  Court,  Wash,  J.  This  was  an  action  of  trespass  on  the 
case,  brought  by  Forehand,  the  defendant  in  error,  against  Car- 
der, the  plaintiff  in  error,  in  the  court  below,  for  debauching 
the  daughter  of  the  defendant,  and  getting  her  with  a  child, 
whereby  he  lost  the  services  of  his  said  servant,  and  was  put  to 
great  trouble  and  expense,  in  nursing  and  taking  care  of  her, 
etc.  On  the  plea  of  not  guilty,  the  parties  went  to  trial,  and 
the  plaintiff  below  obtained  a  verdict  and  judgment  for  forty 
dollars;  to  reverse  which  judgment,  Carder  prosecuted  his  writ 
of  error  in  this  court.  It  appears  from  a  bill  of  exceptions  ia 
the  cause,  that  "  on  the  trial  of  this  cause  the  defendant  offered 
to  prove  that  the  general  character  of  the  plaintiff's  daughter, 
in  the  declaration  mentioned,  for  chastity,  was  bad,"  etc.;  and 
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thatoommon  report  said  she  had  illiciily  cohabited  for  some  tune 
with  a  married  man,  who  waa  reputed  the  father  of  her  first 
child;  and  that  the  conrt  refoaed  to  permit  any  of  this  testi- 
mony to  go  to  the  jury.  From  the  facts  preserved  by  another 
bill  of  exceptions,  it  is  very  apparent  that  little  injury  could 
haye  resulted  from  this  refusal  of  the  court,  and  the  amount  of 
the  verdict  shows  that  the  worth  of  character  could  have  en* 
tered  but  little  into  the  estimate  of  damages  by  the  jury.  Tet 
it  was  certainly  competent  for  the  defendant  to  give  evidence 
of  general  character  in  mitigation  of  damages,  and  the  circuit 
court  erred  in  not  permitting  ihem  to  do  so.  And  for  that 
reason  the  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

EvmsNos  or  OHABAcrxB  nr  Ssmranov.— In  WhUe  v.  Murtkmd,  71  lU. 
250,  it  WB8  decided,  as  in  the  principal  caae,  that  in  an  action  brought  by  a 
father  for  the  sednction  of  his  daughter,  it  was  admissible  to  show  in  mitigi^ 
tion  of  damages  that  the  daughter's  character  for  chastity  was  bad  previona 
to  the  alleged  injury.  In  Wallace  v.  Clark^  6  Am.  Dea  654,  it  was  held, 
however,  that  evidence  of  the  dan^^ter's  general  bad  character  was  inadnus- 
Bible,  and  also  that  it  was  not  admissible  to  prove  that  her  character  for  vir- 
tue was  bad,  unless,  perhaps,  the  father  asked  damages  for  injury  done  to  his 
feelings,  or  to  the  reputation  of  his  family.  In  analogy  to  the  doctrine  of 
the  principal  case  it  was  determined  in  CUnuer  v.  Clapper,  50  Ind.  548,  thai 
in  an  action  by  a  husband  for  the  sednotioa  of  his  wif e^  the  defendant  mi^t 
prove  in  miti^tion  that  the  wife's  character  for  virtue  was  bad  if  it  was  not 
occasioned  by  his  own  act. 


MoDoNAiiD  V.  Wai/ton. 

[lMlMOUBI,TM.] 

LnoTATioira^  No  Psbson  to  Bbiko  Surr.— When  thara  is  no  ^enoQ  ooni« 
petent  to  bring  an  action  to  recover  property,  its  adverse  poassvion  can 
not  vest  title  in  the  wrongful  possessor. 

AvpEAL  from  the  circuit  court.    The  opinion  states  the  case. 

By  Court,  Tompkins,  J.  This  was  an  action  of  detinue  brought 
by  the  appellant,  McDonald,  as  administrator,  against  Walton, 
the  appellee,  to  recover  certain  slaves.  The  pleas  were  non- 
detinet  and  the  statute  of  limitations;  a  verdict  was  found  for 
the  defendant  on  the  issues  made  up;  and  to  reverse  the  judg- 
ment rendered  on  that  verdict,  the  present  appeal  is  taken. 
From  the  facts  saved  it  appears  that  the  plaintiff's  intestate, 
David  Polk,  alias  Pogue,  and  Rebecca  Walton,  intermarried  in 
the  state  of  North  Carolina,  in  the  year  1805;  that  before,  and 
at  the  time  of  the  marriage,  said  Polk  was  possessed  of  certain 
slaves,  in  the  bill  of  exceptions  mentioned,  and  for  which,  and 
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their  descendants,  this  action  was  brought.    That  shortly  after 
said  marriage^  said  Polk  and  wife  removed  from  North  Oarolina 
to  Kentacky,  and  settled  on  an  island  in  the  Ohio  river,  taking 
said  slaves  with  them.     That  in  January,  1807,  or  1808,  said 
Polk  died  at  his  residence  in  Kentucky,  and  that  in  the  last  of 
Pebroaiy,  or  first  of  March,  of  the  same  year,  the  said  Rebecca, 
'wido^of  Polk,  left  Kentucky,  and  removed  to  upper  Louisiana, 
now  Missouri,  taking  with  her  the  aforesaid  slaves,  and  one 
other,  bom  of  one  of  the  first  mentioned,  in  Kentucky.     That 
said  Polk  had  no  children,  and  at  the  time  of  his  death  had  no 
family  living  with  him,  except  his  wife  and  the  aforesaid  slaves. 
That  in  the  month  of  April  of  the  same  year,  the  said  Bebecca 
intermarried  with  one  Absalom  Chapman,  a  young  man  with- 
out property;  that  soon  after  their  marriage.  Chapman  and  his 
wife  returned  to  Kentucky  on  a  visit,  leaving  the  slaves  here, 
and  after  an  absence  of  a  few  months,  returned  and  settled  at 
Point  liabaddie,  in  St.  Louis  county,  having  said  slaves  in  their 
possession.     That  after  living  there  more  ihan  a  year,  they  re- 
moved to  some  place  unknown  in  the  lower  country.    That 
about  the  year  1816,  said  Chapman  and  wife  returned  to  St. 
liouis  county,  bringing  with  them  said  slaves,  and  their  in- 
crease, and  remained  in  possession  of  them  till  1817,  when 
Chapman  died,  and  a  few  months  thereafter  said  Bebecca  died, 
leaving  several  children  of  the  marriage.    That  on  the  nine- 
teenth of  June,  1826,  the  plaintiff  obtained  letters  of  adminis- 
tration of  the  estate  of  said  D.  Polk  or  Pogue;  that  Chapman 
appointed  said  defendant  the  executor  of  his  last  will;  that  the 
defendant  having  settled  the  estate  of  the  testator,  was  ap- 
pointed guardian  to  the  children  of  Chapman,  by  said  marriage, 
and  as  such  now  holds  some  of  the  slaves  aforesaid.    No  other 
material  evidence  appears  to  have  been  given. 

The  court,  at  the  instance  of  the  defendant,  instructed  the 
jury  that  if  they  found  from  the  evidence  that  Walton,  and 
those  under  whom  he  holds,  have  had  exclusive  possession  of 
any  of  the  slaves  in  question,  for  the  period  of  fifteen  years, 
under  a  claim  of  title  adverse  to  and  in  exclusion  of  all  other 
persons,  they  ought  to  find  for  the  defendant.  Two  other  in- 
structions, varying  a  little  in  terms,  were  prayed  and  given  for 
defendant.  The  plaintiff  prayed  the  court  to  instruct  the  jury 
that  although  Walton,  the  defendant,  had  possession  of  the 
slaves  for  five  years,  still  if  there  was  no  person  authorized  to 
sue  for  said  slaves,  in  right  of  Pogue,  till  1826,  that  possession 
is  no  bar  to  the  action.    The  plaintiff  prayed  a  second  instruo- 
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tion,  yaiying  in  terms,  but  subBtantially  the  Btane,  both  of 
which  were  refused  by  the  court;  and  the  court  instructed  the 
jury  that  if  Pogue  himself  were  suing  here  he  would  be  barred 
by  the  possession  here  proved;  and  that  his  administrator 
could  haye  no  other  privilege  than  the  intestate  himself  could 
have,  were  he  now  living.     Letters  of  administration  may  al 
any  time  be  taken  out  after  the  death  of  the  intestate;  and  if 
the  right  of  action  for  these  slaves  had  accrued  to  Polk,  cdias 
Pogue,  there  is  no  doubt  but  the  administrator  would  have 
been  barred.     But  before  the  administrator  v^as  appointed  he 
could  have  no  right  of  action.    The  defendant  seems  to  have 
abandoned  all  thought  of  ascertaining  his  right  under  the  stat- 
ute of  limitations,  and  to  rest  his  claim  on  the  long,  uninteiv 
rupted  adverse  possession  of  himself  and  those  imder  whom 
he  claims:  Peake's  Evidence,  pp.  22,  24,  notes  E.  and  F.,  have 
been  referred  to.     The  first  of  these  causes  is  Gray  v.  Oardner, 
3  Mass.,  where  it  is  said  that  after  twenty  years'  acquiescence 
by  the  heirs  of  an  intestate  in  possession  of  the  real  estate  of 
their  ancestor,  holden  under  a  sale  by  the  administrator,  the 
court  will  presume  the  administrator  took  the  oath,  and  made 
all  the  advertisements  previous  to  the  sale,  as  required  by  law, 
evidence  being  given  of  the  license  to  sell,  and  of  the  actual 
sale.    But  in  none  of  these  cases  is  mere  length  of  possession 
held  to  be  of  much  weight,  and  we  are  disposed  to  allow  no 
pretensions  to  adverse  possession  when  there  was  no  person  in 
existence  to  reclaim  the  property.     Some  cases  decided  in  Yir* 
ginia  and  in  the  supreme  court  of  the  United  States,  have 
also  been  cited.     The  sum  of  these  is,  that  in  Virginia,  by 
analogy  to  the  statute  of  limitations  of  that  state,  five  years* 
peaceable  possession  of  a  slave  will  give  a  good  title;  but  until 
our  legislature  shall  express  its  will  more  clearly  than  it  has  in 
our  statute  of  limitations,  we  are  inclined  to  put  the  person 
possessed  of  such  property  to  maintain  his  right  to  it,  as  he 
would  have  done  at  common  law. 

It  is  admitted  that  the  law  of  Kentucky  (where  Pogue  died) 
must  regulate  the  distribution  of  these  slaves;  but  it  is  barely 
possible  that  the  widow  of  Pogue  could,  in  so  short  a  time  after 
his  death,  have  left  that  state,  rightfully  possessed  of  them. 
This  we  can  say  without  much  hesitation,  although  no  evidence 
of  the  delays  made  necessary  by  the  laws  of  Kentucky,  has  been 
offered.  But  the  testimony  introduced  by  the  plaintiff  was  ac- 
knowledged sufficient  to  throw  on  the  defendant  the  burden  of 
proving  any  right  he,  or  his  testator,  might  have  had  under 
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those  laws,  or  by  any  other  means.  The  removal  to  Upper 
Louisiana  (now  Missouri)  in  a  few  weeks  after  the  death  of 
Pogue,  the  early  marriage  of  the  widow  with  Chapman,  and  the 
subsequent  removal  from  these,  then  western  limits  of  American 
settlements,  to  parts  unknown,  induce  a  strong  suspicion  of  in- 
dustrious concealment  of  these  slaves  from  somebody.  If  it  be 
true  that,  through  the  laws  of  Kentucky,  these  heirs  of  Chap- 
man derive  any  right  to  the  slaves  in  question,  that  right  can  be 
established  against  Pogue's  administrator.  It  is  the  opinion  of 
the  court,  that  the  instructions  prayed  for  by  the  plaintiff, 
should  have  been  given  to  the  jury. 

The  judgment  of  the  circuit  court  is  reversed,  and  this  cause 
is  remanded  for  further  proceedings,  in  conformity  with  this 
opinion. 

The  principle  that  there  most  be  lome  one  competent  to  bring  the  action 
before  the  etatate  will  begin  to  ran,  was  applied  in  Polk  ▼.  AUm,  19  Ma  467» 
where  it  was  held,  on  the  authority  of  the  principal  case»  that  the  statute  ol 
limitations  commences  running  against  an  administrator  from  the  date  of  hsa 
letters.  See,  also,  Angell  on  Lim.  sees.  54  and  65,  and  caaes  cited.  A  con- 
trary doctrine  to  that  of  Polh  v.  Allen,  19  Mo.  467,  was  laid  down  in  Tynan 
▼.  Waiter,  35  CaL  634,  where  it  was  held,  that  under  the  provision  in  the 
statutes,  that  actions  for  causes  therein  specified  shall  be  brought  within  cer- 
tain periods  "  after  the  cause  of  action  shall  have  accrued,"  the  statute  would 
commence  running  in  favor  of  one  who  had  taken  adverse  posBeasionof  an 
intestate's  land,  from  the  death  of  such  intestate,  notwithstanding  the  fact 
that  no  administrator  was  appointed  until  twelve  years  afterwards.  The  de- 
cision was  put)  on  the  ground  that  where  the  statute  makes  no  exception  the 
court  can  make  none. 


KeAN   v.  NEWEUi. 

[1  MmoUBI,  764.] 

BiFOSinoK,  TiMB  ow  Takiko. — ^If  the  notice  states  that  the  deposition  will 
be  taken  between  the  hours  of  ten  o'clock  a.  m.  and  six  o'clock  p.  M.,  the 
deposition  should  not  be  admitted  in  evidence,  if  the  certificate  shows  it 
to  have  been  taken  between  eight  o'clock  a.  m.  and  six  o'clock  p.  u, 

Shxbot's  Salb  of  Chattelb. — The  eherifT  must  be  allowed  much  discre- 
tion; and  this  discretion  must  be  exercised  honestly  and  soundly,  with 
a  view  of  making  the  most  out  of  the  property.  That  the  property  is 
not  present  at  the  sale  does  not  necessarily  render  it  fraudulent  or  void. 

Fbattd  in  Shxbitf's  Sale  does  not  prejudice  an  innocent  purchaser  at  the 
sale,  nor  even  the  innocent  vendee  of  a  purchaser  nuUaJide. 

Appeal  from  the  circuit  court.     The  opinion  states  the  case. 

By  Court,  Wash,  J.  This  was  an  action  of  replevin  for  a 
horse  commenced  by  Newell  against  Kean  in  the  circuit  court 
of  Piko  county,  and  removed  by  change  of  venue  into  the  Boone 
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circuit  court,  inhere  the  plaintiff,  Newell,  had  judgment;  to 
▼ene  i^hich,  Eean  now  profiieoutes  his  appeal  to  this  court. 
The  material  facts,  as  preserved  in  the  record,  are,  that  in 
August,  1823,  two  writs  of  execution  were  sued  out  of  the  Halls 
circuit  court  against  Newell,  by  virtue  of  which  the  sheriff  of 
Balls  county  made  a  sale  in  September  following,  of  the  horse 
sued  for,  to  one  Bates,  who  sold  the  same  for  a  yaluable  con- 
sideration to  one  Longmire,  who  sold  the  same  for  a  Taluable 
consideration  to  Eean,  the  defendant  below.    That  at  the  time 
of  the  sale  by  the  sheriff  to  Bates,  the  property  was  not  present 
to  be  seen  by,  and  delivered  to,  persons  who  might  wish  to 
purchase;  and  that  many  articles  of  personal  property  were 
sold  along  with  the  horse,  in  the  same  lot  or  parcel,  withoat 
being  set  up  or  offered  separately.    With  reference  to  this  state 
of  facts,  the  circuit  court  instructed  the  juiy,  amongst  other 
things,  that  if  from  the  evidence,  it  should  appear  to  them, 
that  the  articles  purchased  by  Bates  (of  which  there  was  a  long 
list  of  various  kinds),  were  exposed  to  public  sale  in  one  lot 
and  in  bulk,  and  so  purchased;  that  such  sale  was  in  law  void 
and  illegal,  and  conveyed  no  title  to  the  purchaser;  and  second, 
that  in  the  public  sale  of  the  personal  property  by  a  sheriff,  the 
presence  of  the  property  at  the  sale,  for  inspection  and  delivery 
to  the  purchaser  is  indispensable,  and  without  it  such  sale  is 
void  and  illegal;  and  conveys  no  title  to  the  purchaser.     Other 
instructions  were  given  and  refused,  which  it  becomes  unneces- 
saiy  to  notice,  from  the  view  we  have  taken  of  the  subject. 
One  other  point  relied  on  by  the  appellant's  counsel  is  that  the 
depositions  of  Dabney  Jones  and  Qeorge  Mock  ought  to  have 
been  suppressed.    They  were  taken  (as  appeared  from  the  cer- 
tificate of  the  officer  before  whom  Uiey  were  taken),  between 
the  hours  of  eight  o'clock  in  the  forenoon,  and  six  o'clock  in 
the  afternoon.    The  notice  under  which  they  were  taken,  fixed 
the  time  for  taking  between  the  hours  of  ten  o'clock  in  the 
forenoon  and  six  o'clock  in  the  afternoon.    The  circuit  court 
overruled  the  motion  made  by  the  defendant's  counsel,  to  ex- 
clude said  depositions  for  want  of  conformity  to  the  notice  in 
regard  to  the  time  of  taking,  whereupon  the  defendant  tendered 
his  bill  of  exceptions,  and  now  assigns  it  for  error.     On  this 
point  we  entertain  no  doubt.     The  circuit  court  erred,  and  the 
judgment  must  be  reversed.    The  interest  of  the  parties  may 
require  us  to  dispose  of  the  questions  growing  out  of  the  in- 
structions given  by  the  circuit  court  to  the  jury,  and  the  coun* 
sel  on  both  sides  have  intimated  a  wish  to  that  effect. 
No  particular  mode  is  pointed  out,  or  provided  in  the  statute. 
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bj  which  the  sheriff  is  to  offer  property  for  sale,  on  which  he 
has  levied  his  execution.  Much  discretion  is  necessarily  allowed 
him,  which  he  is  bound  to  exercise  honestly  as  well  as  soundly. 
He  is  bound  to  make  the  most  of  the  property,  and  if  either 
plaintiff  or  defendant  is  injured  by  his  misconduct,  whether  it 
be  the  result  of  either  ignorance  or  corruption,  he  may  be  made 
to  answer  in  damages.  By  the  leyy  of  his  execution  he  ac- 
quired a  legal  title  to  the  chattel,  and  whether  he  is  faithful  or 
not  to  the  trust  reposed  in  him  by  the  law,  his  conyeyance  will 
pass  the  title  to  a  bona  fide  purchaser.  Fraud  will  vitiate  a 
sheriff's  sale,  as  well  as  any  other,  where  the  person  claiming 
property  by  virtue  thereof,  participated  in  the  fraud;  and  for 
evident  fraud,  or  gross  misconduct  on  the  part  of  the  sheriff, 
the  court,  upon  application,  vrill  set  aside  the  sale.  Until  that 
be  done,  the  title,  passing  by  virtue  of  such  a  sale,  cannot  be 
disturbed,  unless  upon  proof  that  the  purchaser  partook  of  the 
fraud.  And  when  the  property  has  once  passed  from  the  hands 
of  the  first  fraudulent  purchaser  into  those  of  one  altogether 
ignorant  of  the  fraud,  for  a  valuable  consideration,  pub- 
lic policy  requires  that  the  party  injured  by  the  act  of  the 
sheriff,  should  be  left  to  seek  his  redress  in  damages,  instead  of 
being  permitted  to  pursue  his  property.  The  absence  of  the 
property  at  the  time  of  sale  would  certainly  be  a  strong  droum- 
stance  (unexplained)  to  subject  the  sheriff  to  damages,  for  a 
dishonest  or  unsound  exercise  of  his  discretion,  and  would  go 
far  to  satisfy  a  jury  that  the  purchaser  participated  in  the 
fraud.  Yet  it  might  well  be,  that  a  person  would  honestly 
buy  and  run  the  risk  of  getting  the  article.  Such  sales  take 
place  every  day  between  individuals. 

The  circuit  court,  therefore,  erred  in  giving  the  instructions 
it  did  to  the  juxy,  and  its  judgment  must  be  reversed,  with  costs, 
and  the  cause  remanded,  to  be  proceeded  in  conformity  to  this 
opinion. 

McQiBK,  0.  J.  I  concur  in  the  foregoing  opinion,  except  the 
last  point;  and  with  regard  to  that  matter,  I  am  of  opinion  that 
the  property  ought  to  be  present  when  sold,  unless  in  some  cases, 
where,  from  the  nature  of  the  thing,  it  could  not  be  so  present. 

Fbsssngb  or  pROPXRirr  at  Sale. — ^It  is  held  in  Creuon  v.  Stout,  8  Am. 
Bee.  373»  that  at  a  sale  of  chattek  on  execution,  the  property  shonld  be  present 
so  that  it  may  be  examined  by  the  bidders.  And,  generally,  the  sheriff  shottld 
condact  the  sale  as  a  pmdent  man  would  do  in  selling  his  own  property:  Me* 
Leod  V.  Pearce,  11  Am.  Dec  742.  The  decided  preponderenoe  of  anthoritiet 
is  in  favor  of  the  proposition  that  if  the  property  is  not  present  at  the  ssls^ 
aneh  sale  will  be  void:  BVseman  on  Executions,  sec  290. 
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Gheslet  V.  Thoicpson. 

RzMZDT  AoAiNST  Co-TENAKT  FOB  Kbouoxngb. — ^Whttfe  A  Biilly  owned  in 
common,  waa  homed,  thzongh  the  negligence  of  one  of  the  tenants  in  com- 
mon, it  waa  held  that  his  oo-tenanta  might  maintain  a  joint  action  on  the 
caae  againat  him  therefor. 

AonoN  on  the  case.  The  declaration  alleged ,  in  subetance, 
that  the  plaintiffs  and  the  defendant,  five  persons  in  number, 
were  possessed,  as  tenants  in  common,  of  a  certain  saw-mill, 
each  of  the  parties  being  entitled  to  the  sole  use  of  said  mill  for  a 
certain  number  of  days  in  the  month,  and  that  the  defendant, 
during  the  days  when  he  had  sole  use  of  said  mill,  so  negli- 
gently kept  the  fire  there  that  the  mill  was  burned  and  de- 
stroyed. At  the  trial,  upon  the  general  issue,  there  was  a  verdict 
for  the  plaintiffs.  Whereupon  the  defendant  moved  to  arrest 
judgment:  first,  because  one  tenant  in  common  cannot  maintain 
an  action  against  another;  second,  because  the  plaintiffs  ought 
not  to  have  brought  a  joint  action. 

Ma  and  Mason,  for  the  plaintiffs. 

Mitchell  and  L  Bartieit,  for  the  defendant. 

By  CouBT.  It  is  contended  that  one  tenant  in  common  cannot 
maintain  an  action  against  another,  and  this  is  true  to  a  certain 
extent;  but  the  rule  is  by  no  means  broad  enough  to  embrace 
the  present  case.  .  For  it  has  been  held  that  if  two  several  own- 
ers of  houses  have  a  river  in  common  between  them,  and  one 
of  them  corrupt  the  water,  the  other  shall  have  an  action  on 
the  case:  Go.  Lit.  200,  b.     And  it  seems  that  one  tenant  in 


Oct  1823.]  BiLEY  V.  Jameson.  325 

common  may  have  case  for  waste  against  another:  Martyn  y. 
Kncwlesi,  8  T.  B.  145;  HeaJLh  v.  Hubbard,  4  East,  110;  Ball,  N. 
P.  34;  2  Saund.  47.  f.  g.;  1  Chit.  PI.  155,  170,  180;  15  Johns. 
179;  3  Id.  175;  2  Id,  468. 

In  this  case  the  mill  has  been  destroyed  by  the  negligence  of 
the  defendant,  and  we  have  no  hesitation  in  overruling  this  ob« 
jeetion.  It  is  further  contended  that  as  the  defendant  is  a 
tenant  in  common  with  the  plaintiffs,  and  as  all  the  tenants  in 
common  cannot  join  in  bringing  the  action,  each  must  have  his 
several  remedy.  Had  the  mill  been  burnt  by  the  negligence  of 
a  stranger  to  the  title,  there  is  no  doubt  that  all  the  owners 
might  have  joined  in  the  action:  1  Chit.  51;  WeUer  et  cU.  v.  Ba- 
ker, 2  Wils.  414.  In  Daniels  el  al.  v.  Daniels,  7  Mass.  135,  case 
was  maintained  by  several  tenants  in  common  against  co-ten- 
ants, for  the  destruction  of  title  deeds;  and  we  are  of  opinion 
that  the  objection  also  must  be  overruled. 


BxLEY  V.  Jameson. 

[3  KXW  HAMPtHZBX,  23.] 

PosBBSiON  wrrHOUT  €k>LOR  OF  TiTLB  is  limited  in  extent  to  the  land 
actually  ocoopied,  for  there  can  be  no  conBtmctive  poaaesaion  in  anch  a 


Ah  Entry  bt  an  Invant,  having  no  father,  but  living  with  hia  mother, 
will  be  preenmed  to  be  in  hia  own  right  until  the  contrary  appeara. 

Tbbspass  for  breaking  and  entering  plaintiff's  close  and  cut* 
ting  and  carrying  away  his  grass.  Plea,  the  general  issue. 
Possession  was  the  only  evidence  of  title  offered  on  either  side. 
It  appeared  that  the  locus  in  quo  was  on  the  west  side  of  the 
Contoocook  river,  and  was  a  part  of  lot  No.  15,  lying  on  both 
sides  of  said  river;  and  that  the  plaintiff,  previous  to  the  year 
1805,  entered  upon  that  part  of  the  lot  which  lay  east  of  the 
ziver  and  occupied  it  as  his  own,  claiming  the  whole  lot.  There 
was  no  evidence  that  he  had  any  color  of  title  to  the  lot,  or 
that  he  entered  upon  the  part  lying  west  of  the  river  until  1806, 
when  he  entered  and  caused  a  portion  of  it  to  be  cleared  of 
wood  and  timber.  It  appeared,  also,  that  the  defendant,  who 
was  then  a  minor  fourteen  years  of  age,  entered  upon  the  locus 
in  quo  in  1805,  in  company  with  an  elder  and  younger  brother, 
and  took  and  carried  away  wood.  The  defendant's  father  was 
dead  at  the  time,  and  he  was  living  in  his  mother's  family,  but 
there  was  no  evidence  that  he  entered  by  her  command,  or 
that  of  any  other  person. 
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The  court  instracted  the  jury  that,  the  plaintifr  bavin^  no 
color  of  title,  that  his  entry  upon  the  part  east  of  the  river  did 
not  give  him  posaeesion  of  the  part  i^est  of  the  riyer,  but  that 
his  entry  on  the  latter  part,  in  1806,  was  sufficient  to  enable  him 
to  maintain  the  action,  unless  the  defendant  had  previouslj 
taken  possession;  but  that  if  the  defendant,  in  1805,  entered 
in  his  own  right,  which  must  be  presumed  until  the  oontraiy 
appeared,  it  was  evidence  of  possession,  sufficient  to  entitle 
him  to  a  verdict,  unless  he  afterwards  abandoned  the  posses- 
sion. Verdict  for  the  defendant,  and  a  motion  for  a  new  trial 
on  the  ground  of  misdirection. 

B.  Fletcher  and  Bumham^  for  the  plaintiff. 

AHhericn^  for  the  defendant. 

By  Court,  BiOHABDeoN,  0.  J.  As  it  distinctly  appeared  at  the 
trial  of  this  cause  that  the  plaintiff  had  entered  upon  that  part 
of  lot  No.  16,  which  lay  on  the  east  side  of  the  river,  claiming 
the  whole  lot,  previous  to  the  entxy  of  the  defendant  upon  that 
part  of  the  lot  which  lay  on  the  west  side  of  the  river;  it  is 
dear  that  if  such  entry  and  claim  on  the  part  of  the  plaintiff 
gave  him  possession  of  the  whole  lot,  the  first  entry  of  the  de- 
fendant v^as  tortious,  the  jury  were  misdirected,  and  the  plaint- 
iff is  entitled  to  a  new  trial.  The  first  question  then  is,  did 
the  entxy  and  claim  of  the  plaintiff  give  him  possession  of  the 
whole  lot? 

Littleton  says:  ''  If  a  man  hath  cause  to  enter  into  any  lands 
or  tenements  in  divers  towns  in  one  same  county,  if  he  enter 
into  one  parcel  of  the  lands  or  tenements  which  are  in  one  town, 
in  the  name  of  all  the  lands  or  tenements,  into  which  he  hath 
right  to  enter  within  all  the  towns  of  the  same  county,  by  such 
entiy  he  shall  have  as  good  possession  and  seisin  of  all  the 
lands  and  tenements  whereof  he  hath  title  of  entry,  as  if  he 
had  entered  indeed  into  eveiy  parcel:"  Int.,  sec.  417.  Ac- 
cording to  this  general  rule  of  Littleton,  an  entxy  into  one  of 
several  parcels  of  land  in  the  same  county,  in  the  name  of  all, 
gives  a  possession  co-extensive  with  the  right  of  entxy.  But 
Coke  says,  that  this  {;;eneral  rule  must  be  understood  with  tlus 
limitation,  "  that  the  entry  of  a  man,  to  recontinue  his  inherit- 
ance or  freehold,  must  ensue  his  action  for  recovery  of  the 
same;"  and  this  is  the  reason,  as  he  says,  why  the  rule  is  lim- 
ited to  lands  in  the  same  county:  "For  if  the  lands  lie  in 
several  counties  there  must  be  several  actions,  and  consequently 
several  entries."    '*  So  if  three  men  disseise  me,  severally,  of 
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three  several  acres  of  land,  being  all  in  one  county^  and  I 
enter  into  one  acre  in  the  name  of  all  three  acres,  this  is  good 
for  no  more  bat  that  acre  which  I  entered  into,  because  each 
disseisor  is  a  seyeral  tenant  of  the  freehold,  and  as  I  must  haye 
several  actions  against  them  for  recovexy  of  the  land,  so  mj 
entiy  must  be  several:"  Oo.  Lit.  251,  a.  and  b. 

Coke  says:  ''  If  I  enfeoff  one  acre  of  ground  upon  condition, 
and  at  another  time  I  enfeoff  the  same  man  of  another  acre, 
in  the  same  county,  upon  condition  also,  and  both  the  con« 
diiions  are  broken,  an  entry  into  one  in  the  name  of  both  is  not 
Bofficient;  for  that  I  have  no  right  to  the  land,  nor  action  to 
recover  the  same,  but  a  bare  title;  and  therefore  several  entries 
most  be  made  into  the  same  in  respect  of  the  several  conditions; 
but  an  entry  into  one  part  of  the  land,  in  the  name  of  all  the 
land,  subject  to  one  condition,  is  good,  although  the  parcels 
be  several,  and  in  several  towns:"  Oo.  Lit.  252  b. 

Coke  says  further  that:  "  Some  do  take  a  diversity  when 
an  entry  shall  vest  or  divest  an  estate,  that  there  must  be 
several  entries  into  the  several  parcels,  but  where  the  posses- 
sion is  in  no  man,  but  the  freehold  in  law,  is  in  the  heir  that 
entereth,  there  the  general  entry  into  one  part  reduceth  all 
into  his  actual  possession;  and,  therefore,  if  the  lord  entereth 
into  a  parcel  generally,  for  a  mortmain,  or  the  feoffor  for  a 
general  condition  broken,  or  the  disseisee  into  a  parcel  gen- 
erally, the  entxy  shall  not  vest  nor  divest  in  these  or  like  cases, 
but  for  the  parcel:"  Co.  Lit.  15  b. 

The  precise  meaning  of  the  word  *'  possession,"  when  applied 
to  lands  is  not  easily  defined.  We  are  not  aware  that  any  de- 
finition of  it  has  ever  been  attempted.  Littleton  and  Coke 
only  attempted  to  illustrate  the  subject  by  examples;  and  it 
may  be  useful  in  the  present  case  to  pursue  our  inquiries  in  re- 
lation to  it  still  further. 

It  is  well  settled  that  when  a  title  to  land  is  shown,  posses- 
sion shall  be  presumed  to  have  accompanied  the  title,  until  the 
contrary  is  shown.  Thus,  where  a  person  died  in  possession 
of  land  which  had  descended  to  him  from  his  ancestors,  leaving 
a  widow  and  children,  and  on  his  death  the  widow  entered  and 
retained  possession,  it  was  held  that  the  intendment  of  law  was 
that  she  was  in  possession  as  guardian  to  her  children,  her  entry 
not  having  been  accompanied  with  any  acts  or  declarations  in- 
consistent  with  that  character:  Byrne  v.  Van  Hoesen,  6  Johns. 
66;  Jackwn  v.  De  WdUe,  7  Id.  157. 

'*  It  is  a  settled  rule,  that  the  doctrine  of  adverse  possession 
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is  to  be  taken  strictlj,  and  not  to  be  made  out  by  inference, 
but  by  clear  and  positive  proof.  Every  presumption  is  in  favor 
of  possession,  in  subordination  to  the  title  of  the  true  owner:" 
9  Johns.  167;  1  Id.  157;  12  Id.  367.  And  in  16  Johnson,  301, 
it  is  said  that  '*  if  one  enter  on  land  without  any  title  or  claim, 
or  color  of  title,  the  law  adjudges  the  possession  to  be  in  sub- 
servience to  the  legal  owner;  and  no  length  of  possession  will 
render  the  holding  adverse  to  the  title  of  the  owner;  but  if  a 
man  enter  on  land,  without  claim  or  color  of  title,  and  no 
privity  exists  between  him  and  the  real  owner,  and  such  person 
afterwards  acquires  what  he  considers  a  good  title,  from  that 
moment  his  possession  becomes  adverse:"  18  Johns.  44,  355. 

When  a  man  enters  into  land  under  a  deed  or  extent,  or  aa 
heir  to  another,  such  entiy  will  give  him  possession  of  all  the 
land  which  the  title  under  which  he  enters  embraces;  because 
he  is  presumed  to  enter,  claiming  according  to  his  title.  The 
bounds  of  his  possession  will  be  marked  by  the  lines  and  mon- 
uments mentioned  in  his  deed  or  extent,  or  by  the  deed  or  pos- 
session of  his  ancestor.  For  this  purpose  it  is  immaterial 
whether  the  title  under  which  he  enters  be  a  valid  one  or  not: 
4  Mass.  418;  Jackson  v.  Wheat,  18  Johns.  40.  But  when  a  man 
enters  into  land  without  title,  or  color  of  title,  the  law  furnishes 
him  with  no  intendment  to  extend  his  possession  beyond  his 
actual  occupation.  As  he  is  a  stranger  to  the  title,  the  law 
considers  him  a  stranger  to  all  the  lines  and  monuments  which 
relate  to  the  title;  whatever  may  be  the  extent  of  his  claims  of 
possession,  the  law  deems  him  in  possession  of  so  much  only 
as  he  actually  occupies. 

In  the  case  of  the  Proprietors  of  (he  Kennebeck  Purchase  v. 
Springer,  4  Mass.  418  [3  Am.  Deo.  227],  Parsons,  G.  J.,  says: 
'*  When  a  disseisor  claims  to  be  seised  by  his  entry  and  occu- 
pation, his  seisin  cannot  extend  farther  than  his  actual  exclusive 
occupation.  In  order  to  bar  the  recovery  of  a  plaintifT  who 
has  title  by  a  possession  in  the  defendant,  strict  proof  has  al- 
ways been  required,  not  only  that  the  first  possession  was  taken 
under  a  claim  hostile  to  the  real  owner,  but  that  such  hostility 
has  existed  on  the  part  of  succeeding  tenants.  It  is  also  nec- 
essary that  such  possession  should  be  marked  by  definite 
boundaries:"  Spencer,  J.,  in  Brandt  v.  Ogden,  1  Johns.  157;  2 
Id.  23,  h.  234;  10  Id.  477.  These  are  cases,  it  is  true,  where 
possession  was  set  up  in  opposition  to  the  legal  title.  But  we 
apprehend  that  in  all  cases  where  a  party  relies  upon  naked 
possession  as  evidence  of  title,  his  claims  must  be  considered 
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as  bounded  bj  his  actual  occupation.  Thus,  where  a  lot  is  di- 
vided bj  fences  into  several  inclosures,  and  entry  and  occupa- 
tion of  one  inclosure.  claiming  the  whole  lot,  give  no  posses- 
sion of  any  other  inclosure  to  a  man  who  enters  without  color 
of  title.  There  ib  no  doubt  that  naked  possession  may  be 
evidence  of  title:  2  Johns.  24;  10  Id.  855;  Allen  v.  Bivington, 
2  Saun.  Ill;  BcUeman  v.  Allen,  Cro.  Eliz.  437;  16  Johns.  317. 
But  from  the  nature  of  the  case,  naked  possession  must  be 
actual  possession.  The  constmctive  possession  which  the  law 
annexes  to  a  title  cannot  exist  in  such  a  case.  There  can  be  no 
constructive  naked  possession.  An  entry  upon  part  of  a  lot  of 
land  claiming  the  whole,  without  color  of  title,  gives  no  pos- 
session of  any  part  except  that  upon  which  entry  is  made.  If 
it  could,  an  entry  upon  a  part  of  a  lot  might  give  actual  pos- 
session of  all  the  land  in  a  town  or  county. 

We  have  taken  a  much  broader  view  of  the  law,  relative  to 
the  possession  of  land,  than  is  absolutely  necessary  for  the  de- 
dsion  of  the  present  case.  But  it  seemed  to  us  useful,  to  con- 
sider the  nature  of  that  possession  which  follows  title,  in  order 
that  the  difference  between  that  and  naked  possession,  or  pos- 
session without  title,  might  be  more  distinctly  seen.  The  ap- 
plication of  the  law  on  this  subject,  to  the  case  now  before  us, 
is  very  easy.  Biley  entered  upon  the  land  east  of  the  river, 
previous  to  the  entry  of  the  defendant  upon  the  land  west  of 
the  river;  and  he  entered,  claiming  the  whole  lot.  But  there 
was  no  pretense,  that  he  entered,  even  under  color  of  title,  or 
that  he  was  ever  upon  the  land  west  of  the  river,  previous  to 
the  entry  of  the  defendant.  It  is  clear,  then,  that  his  naked 
possession  of  the  land  east  of  the  river,  accompanied  with  a 
claim  of  the  whole  lot,  did  not,  in  law,  give  him  possession  of 
that  part  of  the  lot  which  lies  west  of  the  river,  and  this  objec- 
tion must  be  overruled. 

There  is  another  objection  in  this  case,  to  the  instructions 
which  were  given  to  the  jury,  which  must  be  examined.  They 
were  told  that  although  the  defendant,  when  he  entered  upon 
the.  land,  was  only  fourteen  years  old  and  was  living  in  his 
mother's  family,  he  must  be  presumed  to  enter  in  his  own  right, 
unless  the  contrary  appeared.  There  is  no  doubt  that  a  minor 
may  take  land  by  purchase,  and  by  descent:  Co.  lit.  2,  b. 
Parker  v.  Lincoln,  12  Mass.  16;  Comyns's  Digest,  Enfant,  B.  1. 
It  is  equally  clear,  that  by  an  actual  entry  upon  land,  an  infant 
may  disseize  the  owner:  Litt.  sees.  407,  408;  Perkins,  3,  47; 
Co.  Litt.  180,  b.,  note  56.     Whether  an  infant  living  with  his 
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father,  and  entering  upon  land,  must  be  presumed  to  enter  io 
his  father's  employment,  need  not  be  decided  in  the  present  caae. 
Some  have  been  of  opinion,  that  a  father  is  bound  to  support 
his  minor  children,  even  when  they  have  sufficient  property  to 
support  themselves,  provided  he  be  of  sufficient  ability:  Whipple 
T.  DaWf  2  Mass.  416;  Dawes  v.  Howard,  4  Id«  97.    And  it  is 
clear,  that  so  long  as  a  father  is  bound  to  support  his  minor 
children,  he  is  entitled  to  their  services:   Benaon  v.  Bemingion, 
2  Mass.  113;  Day  v.  Everett,  7  Id.  145.    But  even  a  father  has 
nothing  to  do^  as  natural  guardian,  with  the  land  of  his  children: 
May  V.  Colder,  2  Mass.  65;  Co.  Litt.  88,  b.,  note,  66.    But  a 
mother  stands  on  different  ground  from  a  father  in  respect  to 
her  children.    She  is  bound  to  support  her  children  only  when 
she  is  of  sufficient  ability,  and  they  stand  in  need  of  relief: 
Dawes  v.  Howard,  4  Mass.  97;  WhippU  v.  Dow,  2  Id.  415;  Cooper 
V.  Martin,  4  East,  76;  Freto  v.  Brown,  4  Mass.  676;  WUks  v. 
Sogers,  6  Johns.  666;  Commonwealth  v.  Murray,  4  Binn.  487  [5 
Am.  Dec.  412].    While  a  mother  actually  supports  her  minor 
children  at  her  own  expense,  she  is  entitled  to  their  services, 
and  they  may,  perhaps,  be  presumed  to  be  in  her  employment. 
But  in  the  present  case  it  did  not  appear,  that  the  mother  main- 
tained the  defendant  at  her  own  expense.    He  may  have  had 
property  sufficient  to  maintain  him;  and  the  mother  may  not 
have  been  of  sufficient  ability  to  maintain  her  children.     There 
is  then  no  ground  to  presume  from  the  circumstance,  that  the 
defendant  lived  with  his  mother,  that  he  took  possession  of  the 
lociLS  in  quo  in  her  right.    There  was  no  evidence  that  she  had 
any  color  of  title.    We  are,  therefore,  of  opinion,  that  as  the 
defendant  took  possession  of  the  land  previous  to  any  entij  on 
the  part  of  the  plaintiff,  the  defendant  had  a  right  to  retain  the 
possession,  until  the  plaintiff  showed  a  right  to  the  possession; 
and  that  the  defendant  is  entitled  to  judgment  on  the  verdict. 


Wnx>WED  Mothxe'8  Bioht  to  CmLD's  SKBViosa.^The  statement  here 
made,  arguendo,  that  "  a  mother  atancLi  on  different  gronnd  from  the  father 
in  respect  to  her  children,"  so  far  as  her  right  to  their  services  is  conoemed, 
is  disapproved  in  Hammond  v.  Cori>€U,  50  K.  H.  (SOI,  where  it  was  held, 
upon  mature  consideration,  and  after  a  careful  examination  of  the  aathoiities, 
that  a  widowed  mother  is  entitled  to  the  services  and  earnings  of  her  child, 
if  such  child  be  anemancipated,  and  is  not  under  guardianship  in  the  same 
manner,  and  to  the  same  extent,  as  the  father  i^ould  have  been.  And  thii 
is  now  the  prevailing  doctrine  in  this  country,  although  there  is  much  dis- 
agreement in  the  cases  on  this  point:  See  note  to  Coon  v.  Mqfett,  4  Am.  Dec. 
405;  and  see  CommonweaUk  v.  Murray,  5  Id.  412,  and  Logan  ▼.  Murray,  9 
Id.  422;  denying  that  the  mother  has  such  right.    The  doctrine  of  the  prin> 
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dpal  caae  on  thia  point  is  in  acoordanoe  with  that  laid  down  in  1  Bi  Com. 
453,  and  Schonler  Dom.  BeL  348,  and  in  many  of  the  earlier  decisions. 

EzTXHT  OF  Adyeksb  Possxssiok. — ^It  is  clear  law  that  where  one  enters 
upon  land  witbont  title  or  color  of  title,  there  can  be  no  oonstractiTe  posses- 
sion, bat  the  possession  is  a  mere  possestio  ptdis,  bounded  by  the  extent  of 
the  actual  beneficial  occopancy:  Hall  ▼.  Pcwel,  8  Am.  Deo.  722;  and  see  tha 
note  to  Taylor  ▼.  Buekner,  12  Id.  357;  see,  also,  Ferguaon  ▼.  Kennedy,  pod, 
andnotei 


Smith  v.  Hxtntington. 

[8  Haw  HAKnma.  76.] 
Bgpmviit  lOB  CkwsB  Taxms  ok  Mibnx  Pbooebs,  does  not  lie. 

Bbflbyin  for  certain  cows.  The  defendant  avowed  the  taking 
from  the  plaintifTs  poBsession,  as  deputy  sheriff,  on  an  attach- 
ment  in  favor  of  one  Stone,  and  against  one  Pulsifer.  The 
validity  of  the  writ  of  attachment  being  admitted,  a  nonsuit 
was  directed,  subject  to  the  opinion  of  the  court  as  to  whether 
replevin  lies  in  any  case  for  property  seized  on  valid  mesne 
process. 

BeR,  for  the  plaintiff. 

StnUh,  for  the  defendant. 

By  Court,  Bichabdsok,  0.  J.  The  question  which  this  case 
presents  for  our  decision  is,  whether  replevin  can  be  maintained 
in  any  case,  for  goods  which  have  been  seized  by  virtue  of  valid 
mesne  process?  If  the  process,  by  which  goods  are  seized,  is 
void,  there  is  no  doubt  that  replevin  lies:  MiUay,  Martin^  19 
Johns.  7;  MarioU  v.  Shaw,  Oomyns's  Bep.  274.  And  if  replevin 
lies  in  any  case  where  the  goods  are  seized  upon  mesne  process, 
it  lies  in  favor  of  this  plaintiff;  for  the  goods  were  taken  by  virtue 
of  a  writ,  which  ran  not  against  his  goods,  but  the  goods  of  a 
third  person,  and  they  were  taken  from  the  possession  of  the 
plaintiff. 

It  has  been  decided  in  New  York,  that  replevin  lies  for  goods 
taken  upon  execution,  if  taken  from  the  possession  of  the  plaint- 
iff in  replevin,  by  virtue  of  an  execution  running  against  another 
person;  Thompson  v.  Button,  14  Johns.  84.  But  in  the  case  of 
Eastman  v.  Molony,  Strafford,  February  term,  1822,  we  decided 
that  replevin  would  not  lie  in  such  a  case,  in  this  state.  It  is^ 
therefore,  to  be  considered  as  settled  here,  that  replevin  lies  in 
no  case  where  goods  have  been  taken  by  virtue  of  a  vdlid  execu* 
lion. 
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The  qneBtion  then  is,  whether  there  be  any  distinction  between 
mesne  and  final  process  which  can  sustain  this  action. 

It  has  been  urged,  by  the  plaintiffs  counsel,  that  it  has  always 
been  the  understanding  of  the  members  of  the  bar,  in  all  the 
counties,  that  replevin  might  be  maintained  in  a  case  like  this; 
and  there  is  no  doubt  that  it  has  been  often  sustained.  This 
argument  is  certainly  entitled  to  consideration;  but  it  most  be 
recollected  that  it  is  not  many  years  since  it  was  generally  un- 
derstood that  replevin  might  be  maintained  for  goods  taken  upon 
execution.  As  soon,  however,  as  the  attention  of  the  court  was 
called  to  the  subject,  it  was  at  once  decided  that  it  would  not 
lie  in  that  case.  And  it  seems  to  us  that  if  replevin  cannot,  in 
this  instance,  be  sustained  upon  principle,  it  ought  not  to  be 
sustained  by  usage.  Where  long  usage,  however  erroneous, 
has  become  the  foundation  of  the  title  to  property,  "  the  law  so 
favors  the  public  good,  that  it  v^ill  permit  a  common  error  to 
pass  for  right."  But  it  is  never  too  late  to  correct  an  error  in 
the  application  of  a  remedy;  because  the  pght  remains  unaf- 
fected by  the  change.  Besides,  if  replevin  be  a  proper  remedy 
where  goods  are  taken  upon  mesne  process,  it  can  be  sustained 
only  in  cases  where  the  goods  of  one  man  are  taken  by  virtue  of 
process  against  another.  No  one  can  maintain  replevin  for  goods 
taken  by  valid  process  against  himself;  because  in  such  case,  the 
taking  must  be  deemed  lawful.  If,  then,  we  hold  that  replevin 
may  be  sustained  upon  the  facts  in  this  case,  the  principle  can- 
not be  extensively  applied  in  practice,  nor  be  in  any  view  of 
much  importance. 

It  is  said  that^  upon  process  against  one  man,  the  officer  may 
take  the  goods  of  another,  who  would  not,  for  any  consideration, 
part  with  the  particular  articles  taken,  and  that  in  such  a  case, 
replevin  would  be  a  direct  and  speedy  remedy;  and  this  is  true. 
But,  if  in  any  particular  case  no  arrangement  could  be  made  be- 
tween the  owner  of  the  articles  and  the  officer,  until  the  question 
as  to  the  right  of  the  property  was  settled,  still  the  owner  would 
not  be  without  an  adequate  remedy;  for  he  might  purchase  the 
articles,  when  exposed  for  sale  by  the  officer,  and  recover  the 
amount  he  might  then  be  compelled  to  pay,  in  an  action  of  tres- 
pass or  trover;  and  if  the  attachment  should  in  any  way  be  dis- 
solved, and  the  goods  not  sold,  replevin  would  then  lie  if  the 
goods  were  not  returned.  Indeed,  it  does  not  seem  to  us  that 
there  is  any  pressing  necessity  which  can  justify  us  in  sustaining 
the  action  in  this  instance,  if  it  cannot  be  sustained  by  the  prin« 
ciples  of  the  common  law. 
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The  rale  of  the  common  law  is,  that  replevin  does  not  lie  of 
goods  in  the  custody  of  the  law.  In  the  case  of  lUdey  v.  Stubbs, 
5  Mass.  283,  Parsons,  C.  J.,  says:  '*  Chattels  in  the  custody  of 
the  law,  cannot  at  common  law  be  replevied  as  goods  taken  by 
distress,  upon  a  conviction  before  a  justice,  or  goods  taken  in 
execution.  And  by  parity  of  reason,  goods  attached  by  an 
original  writ,  as  security  for  the  judgment,  cannot  be  replevied;" 
and  he  says  that  a  statute  of  Massachusetts,  which  gives  re- 
plevin where  goods  have  been  attached,  has  been  productive  of 
much  practical  inconvenience. 

It  is  believed  that  no  case  can  be  found,  except  the  case  of 
Thompson  v.  Button,  14  John.  84,  where  replevin  has  been  held 
to  lie  at  common  law,  of  goods  in  the  custody  of  the  law:  Go. 
Lit.  145,  b.;  Pangbum  v.  Partridge,  7  John.  140  [5  Am.  Dec. 
250];  1  Chitt.  PL  159;  Bull.  N.  P.  53;  Gardner  v.  CampbeU,  15 
John.  401;  Willes's  Bep.  672,  note;  2  Strange,  1184;  Pritchard 
V.  Stevens,  G  T.  R.  622;  Fletcher  v.  WiUcins,  6  East,  283. 

It  is  said,  that  a  distress  impounded  cannot  be  replevied,  be- 
cause it  is  in  the  custody  of  the  law:  Hammond,  376;  Co.  Lit. 
47,  b.  But  this  is  altered  here  by  a  statute,  which  expressly 
gives  replevin  in  such  a  case:  1  N.  H.  Laws,  413.  And  we  are 
of  opinion  that,  until  the  legislature  shall  see  fit  to  give  a 
plevin  of  goods  attached,  no  such  suit  can  be  sustained. 

Judgment  upon  the  nonsuit. 


Pluheb  v.  Habpeb. 

{3  Nxw  Hampuzbb,  88.] 

O&abtob's  Liabilitt  von  Contdtuancb  of  Nuisanci. — ^A  grantor  of  land, 
who  has  erected  a  nniaance  thereon,  whereby  an  adjacent  land-owner  ii 
damaged,  is  liable  for  the  oontinnance  of  such  naisanoe,  notwithstanding 
his  conveyance. 

AonoN  on  the  case  for  maintaining  and  continuing  a  dam 
across  a  certain  creek,  from  July,  1821,  to  August,  1822,  where- 
by plaintiff's  land  was  flooded  and  injured.  Plea,  the  geueral 
issue.  It  appeared  that  the  defendant  erected  the  dam  in  1818, 
but  that  in  1820,  he  had,  by  a  deed  in  fee,  conveyed  the  land 
on  which  it  stood  to  one  Harper,  who  had  ever  since  been  in 
possession,  although  the  defendant  had  occasionally  occupied 
the  mills  connected  with  the  dam  under  said  Harper,  and  so 
occupied  them  between  July,  1821,  and  August,  1822.  Verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  these 
facts. 
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Walker,  for  the  plaintifT 

Lyford,  for  the  defendanty  contended  that  the  action  would 
not  lie  against  the  defendant,  because  he  had  no  pooBoomon  or 
interest  in  the  premises,  and  could  not  enter  to  abate  the 
nuisance;  and  that,  although  case  was  substituted  for  the  an- 
cient remedies  of  quxxi  permittal  and  assize  of  nuisance,  it  was 
but  a  change  in  the  name  and  not  in  the  law;  and  that  the  ac- 
tion, like  those  i*emedie8,  would  lie  only  against  parties  in  poe- 
session  and  in  favor  of  parties  in  possession^  and  on  these 
points  he  cited  8  Salk.  248;  1  Chit.  PL  77;  1  Bos.  &  P.  404;  3 
Bl.  Com.  222;  9  Go.  63;  6  Id.  101;  6  T.  B.  441. 

By  Court,  Bichabdson,  C.  J.  It  is  contended  on  the  part  of 
the  defendant  in  this  case,  that  he  is  not  liable  for  the  injury 
of  which  the  plaintiff  complains,  because  prerious  to  the  time 
mentioned  in  the  declaration,  he  conveyed  the  land  upon  which 
the  nuisance  had  been  erected  to  a  third  person;  and  so  the 
continuance  of  the  nuisance  most  be  deemed  not  his  act,  but 
the  act  of  such  third  person;  and  the  question  is,  whether  the 
defendant  is  liable  for  the  continuance  of  the  nuisance,  after 
haying  parted  with  his  title  to  the  land  f  He  who  is  injured  by 
a  nuisance  may  enter  and  abate  it,  or  he  may  haye  redress  by 
an  action:  Baten*B  case,  9  Coke,  63;  Penruddockfs  case,  5  Id. 
101;  Rex  v.  Rosewdl,  2  Salk.  459. 

In  ancient  times,  the  remedy  by  action  for  a  nuisance  was  a 
quod  permiUaif  or  an  assize  of  nuisance.  In  both  these  actions, 
the  plaintiff  had  judgment,  not  only  for  his  damages,  but  for 
the  abatement  of  the  nuisance:  BcUen's  case,  9  Coke,  53.  But 
at  the  common  law,  an  assize  of  nuisance  was  held  to  lie  only 
against  him  who*  erected  the  nuisance,  and  not  against  him  to 
whom  tenement  had  been  transferred.  The  reason  assigned 
for  this  was,  that  there  was  not  found  in  the  register  any  form 
of  writ,  in  which  it  was  not  supposed  that  the  tenant  erected 
the  nuisance.  The  defect  was  remedied  by  the  statute  of  West- 
minster 2,  cap.  24,  which  made  him  liable  to  whom  the  person 
erecting  the  nuisance  had  conyeyed  the  tenement.  This  stat- 
ute was  construed  to  giye  an  assize  against  him  who  erected, 
and  him  who  continued  a  nuisance  jointly;  and  the  form  of  the 
writ  is  given  in  liaten's  case,  9  Coke,  63.  It  is,  therefore,  clear 
that  in  Lord  Coke's  time  it  was  held  that  he  who  erected  a 
nuisance,  and  then  conyeyed  the  tenement,  remained  liable 
after  the  conveyance  for  any  damage  resulting  from  the  con- 
tinuance of  the  nuisance. 
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In  the  reign  of  Qaeen  Elizabeth,  the  quod  permiUai  and  assize 
began  to  go  out  of  use,  and  an  action  on  the  case  to  be  brought 
for  a  nuisance;  and  in  the  thirty-sixth  year  of  that  reign,  the 
case  of  Beswick  t.  Ccmbden,  was  decided  in  the  king's  bench: 
Moor,  353;  Cro.  Eliz.  402.  The  facts  are  stated  differently  by 
the  two  reporters.  It  was  an  action  on  the  case,  and  Croke 
says  that  the  defendant  erected  the  dam,  which  caused  the 
water  to  overflow  the  land  of  J.  8.,  who  enfeoffed  the  plaintiff; 
and  the  question  was,  whether  the  feoffee  could  maintain  case 
for  the  continuance  of  the  nuisance?  But  Moor  says  that  the 
nuisance  was  erected  by  one,  who  enfeoffed  the  defendant,  and 
that  the  question  was,  whether  the  feoffee  was  liable  in  case 
for  the  continuance  of  the  nuisance  ?  Whatever  the  facts  may 
have  been,  both  Croke  and  Moor  agree  that  the  plaintiff  had 
judgment.  But  two  years  afterwards,  in  the  case  of  Berwick  t. 
Oombden^  in  the  court  of  common  pleas,  which  was  an  action 
on  the  case  for  the  continuance  of  a  nuisance,  the  action  was 
held  not  to  lie;  because  the  proper  action  was  an  assize,  or  a 
q[Ujod  permitiat,  and  not  a  case;  and  because  the  defendant  could 
not  be  liable  for  permitting  a  nuisance  to  continue. 

Penruddock'a  case,  6  Coke,  101,  was  a  quod  permiUat  in  the 
common  pleas  brought  by  the  grantee  of  him  to  whose  prejo* 
dice  the  nuisance  was  originally  erected,  against  the  grantee 
of  him  who  first  erected  the  nuisance;  and  the  question  was 
whether  the  defendant  was  liable;  and  it  was  held  that  he  was, 
he  having  continued  the  nuisance  after  he  had  been  requested 
to  abate  it.  Notwithstanding  the  decision  of  the  common 
pleas,  case  seems  after  this  time  to  have  maintained  its  ground, 
and  the  other  two  remedies  have  gone  wholly  out  of  use.  The 
case  of  Byppon  v.  Bowles,  Cro.  Jac.  873,  was  an  action  on  the 
case.  The  facts  were  that  one  Thomas  Henson  erected  a  build- 
ing by  which  the  plaintiff's  window  was  darkened.  Afterwards 
Bowles,  the  defendant,  being  in  possession,  the  plaintiff 
brought  an  action  against  him  for  continuing  the  nuisance: 
Coke,  O.  J.,  inclined  to  the  opinion  that  the  defendant  was  not 
liable;  but  all  the  court  held  that  he  who  erected  the  nuisance 
was  liable. 

In  BrurU  v.  Haddon,  Cro.  Jac.  655,  the  case  was,  that  one 
Quarles  had  a  mill,  and  erected  a  dam  which  caused  the  water 
to  overflow  the  plaintiff's  land;  Quarles  leased  the  mill  to  Had- 
don, against  whom  the  plaintiff  brought  his  action  for  contin- 
uing the  nuisance,  and  Haddon  was  held  to  be  liable.  In 
BoseweU  v.  Prior,  2  Salk.  460;  1  Ld.  Baym.  713,  it  was  decided 
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that  where  a  tenant  for  years  erected  a  nuisance^  for  which  an 
action  was  brought  against  him  and  a  recovery  had,  and  ha 
then  underlet  to  another,  an  action  might  still  be  maintained 
against  him  who  erected  it  for  the  continuance  of  the  nuisance. 
Upon  nn  examination  of  the  cases  bearing  upon  the  question 
now  to  be  decided,  it  will  be  found  that  although  in  the  lapse 
of  time  the  form  of  action  has  entirely  changed,  yet  the  books 
indicate  no  change  in  the  liability  of  the  wrong-doers.  No 
case  is  to  be  found  in  which  it  has  been  doubted  that  he  who 
erects  a  nuisance  continues  liable  as  long  as  the  nuisance  con- 
tinues. But  it  has  often  been  made  a  question  how  far,  and 
under  what  circumstances,  he  who  adopted  the  acts  of  the 
original  wrong-doer  shall  be  liable. 

If  the  question  which  this  case  presents  were  now  to  be  de- 
cided for  the  first  time,  it  seems  to  us  that  it  would  be  very 
difficult  to  find  a  good  reason  why  the  original  wrong-doer 
should  be  discharged  by  conveying  the  land.  The  injury  has 
no  connection  with  the  ownership  of  the  land.  If  A.  enter 
into  the  land  of  B.,  and  there  erect  a  dam,  which  causes  the 
water  to  overflow  B.'s  land,  there  can  be  no  doubt  that  he  will 
be  liable  for  any  damage  resulting  from  such  overflowing.  So 
if  A.  enters  B.'s  land  and  there  erects  a  nuisance  to  the  preju- 
dice of  0.,  it  is  clear  that  A.  will  be  liable  to  0.  When  he  who 
erects  the  nuisance  conveys  the  land,  he  does  not  transfer  the 
liability  to  his  grantee.  For  it  is  agreed  in  all  the  books  that 
the  grantee  is  not  liable  until,  upon  request,  he  refuses  to  remove 
the  nuisance.  It  does  not  make  the  original  act  less  injurious 
because  the  grantee  adopts  it;  and  we  are  not  aware  that  in  any 
action  against  an  individual  for  a  tort  it  can  be  a  good  defense 
to  show  that  a  third  person  has  assented  to  the  wrong,  and 
thus  become  liable. 

We  are,  therefore,  of  opinion  that  the  objection  which  has 
been  raised  in  this  case  cannot  prevail,  and  ihat  there  must  be 
judgment  on  the  verdict. 

LiABiLiTT  or  Eksotor  or  NniBANCB. — ^Upon  the  plaineet  principles  of 
justice  one  who  erects  a  nuisance  is  liable  to  the  injured  party  for  its  direct 
consequences  so  long  as  it  continues.  While  it  is  true  that  *'  every  continu- 
ance of  a  nuisance  is  a  fresh  nuisance,"  Dorman  v.  Ames,  12  Minn.  451,  the 
better  doctrine  is  that  the  injury  is  not  divisible  so  far  as  the  original  wrong* 
doer  is  concerned.  As  to  him  the  mischievous  consequences  directly  result- 
ing from  the  erection  should  be  presumed  to  flow  from  his  act  in  making  it. 
Therefore^ 

His  LiiJBiLiTT  is  vor  Tibminated  bt  Alzbmatiok  of  the  land  upon  which 
the  nuisance  was  ereoted.     Responsibility  for  a  private  wrong  of  this  kind 
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is  no  mors  transferable  or  assignable  by  the  mere  act  of  the  wrong-doer,  than 
liability  for  any  other  tort.  Hence,  as  held  in  the  principal  case,  where  the 
swner  of  land  erects  npon  it  a  nuisance  to  the  injury  of  his  neighbor,  and 
then  parts  with  the  land,  he  remains  liable,  not  only  for  the  previous  damage 
but  also  for  that  which  may  afterwards  result  from  the  erection,  so  long  as  it 
continues.  This  Ib  well  settled  in  New  Hampshire.  "The  doctrine  of  the 
cases  in  this  state  and  elsewhere  is,  that  he  who  erects  a  nuisance  does  not, 
by  conveying  the  land  to  another,  transfer  the  liability  for  the  erection  to 
the  sn^antee,  and  the  grantee  is  not  liable  until  upon  request,  he  refuses  to 
remove  the  nuisance,  for  the  reason  that  he  cannot  know  until  such  request, 
but  the  dam,  which  was  the  nuisance  complained  of,  was  rightfully  erected; 
and  there  can  be  no  injury  in  holding  to  this  doctrine,  as  the  original  wrong- 
doer  continues  liable^  notwithstanding  his  alienation:  Plumery,  Harper,  8 
K.  H.  88;  Woodman  v.  Tu/U,  9  Id.  91;  Curtice  v.  T?umpaon,  19  Id.  471; 
CarUionv.  Sedmffton,  21  Id.  291;  Sjiowv,  Cotoles,  22  Id.  296;  Waggoner  y, 
Jemuune,  3  Denio,  306;  Johnson  v.  Letoia,  13  Conn.  303;  1  Chit.  PI.  83;" 
Eastman  v.  Amoskeag  etc.  Co, ,  44  N.  H.  143.  In  that  case  there  had  been  an 
alienation  not  only  of  the  land  upon  which  the  nuisance  was  erected,  but  also 
of  that  which  was  injured  thereby.  See,  also.  Wood's  Law  of  Kuisances, 
sec.  827;  1  Hilliard  on  Torts,  601.  The  liability  in  such  cases  does  not  spring 
from  the  ownership  of  the  land  on  which  the  nuisance  exists,  but  from  the 
Qoing  of  the  act  which  occasions  the  injury.  "It  is  not  necessary  in  an  ac- 
tion of  this  nature,  that  a  person  charged  with  erecting  the  nuisance  should 
be  the  owner  of  the  freehold,  or  any  part  of  it,  on  which  the  dam  Ib  erected; 
it  is  sufficient  if  he  is  a  party  to  the  erection  of  the  obstruction  claimed  to  be 
a  nuisance.  *  *  *  The  erection  of  the  obstruction  is  sufficient  to  consti- 
tute a  liability:"  Dorman  v.  Ames,  12  Minn.  451.  In  that  case  it  was 
doubtful  whether  one  of  the  defendants  had  any  interest  in  the  land  upon 
which  the  dam,  which  occasioned  the  injury,  was  erected.  So  it  is  held  that 
the  liability  of  one  who  erects  a  nuisance,  for  its  continuance,  is  not  dimin* 
ished  by  the  fact  that  he  cannot  enter  to  abate  it:  Smith  v.  Elliott,  9  Pa.  St. 
345;  Fish  v.  Dodge,  4  Denio,  317.  As  where  the  nuisance  was  erected  on 
land  which  the  defendants  did  not  own:  Tliompaon  v.  Oibson,  7  Mees.  &  W. 
456.  It  is  clear,  however,  that  where  the  grantee  of  land  upon  which  an  ob- 
struction exists,  makes  a  change  in  it  which  occasions  injury,  the  grantor  it 
not  liable:  Carieton  v.  Redington,  21  N.  H.  291.  For  in  that  case  the  grantee 
is  the  original  wrong-doer. 

Whbther  Naturb  07  CoNVETANGB  Afvxcts  LiABiLiTr. — ^If  the  view 
which  we  have  taken  of  this  subject  is  correct,  the  liability  of  one  who  has 
erected  a  nuisance  upon  his  land,  for  injuries  resulting  from  it  after  he  has 
parted  with  the  land,  is  not  varied  by  the  nature  of  the  transfer,  whether  it 
be  by  lease,  quitclaim  deed,  conveyance  with  warranty,  or  otherwise;  and 
the  cases  above  cited  do  not  proceed  upon  any  such  distinction.  The  erector 
of  the  nuisance  is  held  liable  for  its  continuance  simply  because  he  erected  it 
without  reference  to  the  fact  whether  he  has  any  interest  in  maintaining  it 
or  not.  Hence  it  cannot  matter  whether  he  conveys  the  land  at  all,  or  how 
he  does  so.  But  a  dififerent  doctrine  seems  to  be  established  in  New  York. 
It  is  there  held,  in  a  number  of  cases  that  where  one  who  has  erected  a  nui- 
sance upon  his  land  afterwards  parts  with  the  land,  he  is  not  liable  for  in- 
juries resulting  from  the  continuance  of  such  nuisance  unless  he  is  interested 
in  maintaining  it»  either  because  ho  receives  rent  or  because  he  has  inserted 
in  his  conveyance  some  covenant  which  will  be  broken  if  the  nuisance  is 
abated.  The  doctrino  is  thus  stated  by  Bronson^  J.,  in  Mayor  qf  Albany  v. 
Am.  Dao.  Yox^  XIY— aa 
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CutUift  2  N.  Y.  174:  "A  party  who  has  erected  a  naisanoo  will  sometimes 
be  aoBwerable  for  its  continuance  after  he  has  parted  with  the  posseasion  of 
the  land;  bat  it  is  only  when  he  continaes  to  derive  a  benefit  from  the  nni- 
sanoe,  as  by  demising  the  premises  and  receiving  rent:  RoaeweU  v.  Prktr^  2 
Salk.  460;  1  Ld.  Baym.  713;  Bbmt  v.  AUun^  15  Wend.  522,  or  where  he  con- 
veys  the  property  with  covenants  for  the  continuance  of  the  nniaance:  Wag- 
goner V.  JamuUne,  3  Denio,  306."  And  this  doctrine  is  approved  in  Ilcuue  ▼. 
Cowing,  1  Lans.  2S8,  and  Chmango  Bridge  Co.  v.  LtwiB,  63  Barb.  IIL  On 
the  authority  of  tl^ese  oases  the  liability  of  the  erector  of  a  nuisance  is  stated 
with  the  same  qualification  in  Wood's  Law  of  Nuisances,  sec  827,  and  1 
Hilliard  on  Torts,  601.  This  distinction  probably  grew  out  of  the  fact  that 
in  the  ancient  proceeding  by  assize  of  nuiuuice  and  in  the  writ  quod  permittai 
ffroatemere,  mentioned  in  the  principal  case,  a  part  of  the  remedy  sought 
against  the  defendant  was  the  abatement  of  the  nuisance,  which  could  be 
had  only  where  the  party  had  some  active  agency  in  maintaining  it.  But  it 
is  difficult  to  see  why  there  should  be  any  such  distinction  where  the  remedy 
LB  merely  an  action  for  damages.  It  seems  to  make  the  liability  depend  not 
upon  the  fact  that  the  erection  is  injurious  to  the  plaintiff,  but  upon  the  fact 
that  its  continuance  is  beneficial  to  the  defendant.  Under  this  view  of  the 
law  one  may  go  upon  land  and  erect  a  nuisance,  and  escape  responsibility  by 
abandoning  the  premises  the  next  day  on  the  absurd  pretense  that  it  is  not 
the  erection,  but  the  continuance  of  it,  that  works  the  mischief,  and  that  he 
has  no  interest  or  agency  in  its  continuance;  leaving  the  injured  party  to 
find  out  the  owner  of  the  land  and  to  seek  a  remedy  against  him  after  notify- 
ing him  to  remove  the  nuisance.  Surely  one  who  has  erected  a  mischievous 
obstruction  which  injures  an  adjacent  land-owner  ought  not  to  be  permitted 
thus  to  shuffle  off  his  liability  by  separating  his  act  from  its  necessary  cona^ 
quences.  Nor  should  the  injured  party  be  driven  to  a  nice  calculation  of  the 
extent  of  the  wrong-doer*s  interest  in  the  land,  or  to  a  search  for  covenants 
in  the  deed  by  which  he  has  conveyed  it  before  bringing  an  action  »^ina^ 
him. 

Gbanteb's  Liabilitt  for  CovmxmsQ  NuiaANCs.>-It  is  well  settled  that 
a  grantee  or  lessee  of  land  upon  which  a  nuisance  has  been  erected  is  liable 
for  its  continuance:  Cobb  v.  SfnUh,  38  Wis.  21;  Eattman  v.  Amotkeag  Co., 
44  N.  H.  143,  and  cases  dted;  Dorman  v.  Amu,  12  Mum.  451;  Tate  v. 
Minowri  etc  R.  R.  Co.,  64  Mo.  149;  Vedder  v.  Vedder,  I  Denio,  257;  Broum 
V.  Cayuga  etc  B,  B.  Co.,  12  N.  Y.  486;  Irvine  v.  Wood,  51  Id.  224. 

NoTiOB  TO  BxMOVs  WHBN  Nbcxssart. — It  is  clear  that  one  who  erects  a 
nuisance  is  not  entitled  to  notice  to  remove  it  before  bringing  the  action 
•gainst  him:  Bay  v.  SeUert,  1  Duv.  254;  Slight  v.  Chetdoff,  35  Wis.  675; 
Conhoeton  Stone  Boad  v.  Btifalo  etc  B.  B.  Co,,  51  N.  Y.  573.  This  is  so, 
because  being  the  original  doer  of  the  act,  he  is  presumed  to  have  intended 
the  ordinary  and  natural  consequences  of  it.  But  as  to  a  grantee  of  land 
upon  which  a  previous  owner  has  erected  a  nuisance,  the  case  is  otherwise. 
He  is  not  responsible  merely  because  he  is  the  owner  of  land  upon  which 
there  is  a  nuisance.  His  liability  arises  from  his  voluntary  continuance  of 
the  nuisance.  Not  having  been  a  participator  in  the  original  wrong,  there 
is  no  presumption  against  him  of  an  intention  to  do  the  injury,  or  of  a  knowl- 
edge that  there  is  any  injury.  He  becomes  liable  only  by  knowingly  adopt- 
ing and  approving  the  wrong,  which  will  not  be  presumed,  unless  he  refuses 
to  abate  the  nuisance  after  notice.  The  overwhelming  weight  of  authority, 
therefore^  is  in  favor  of  the  position  that  no  action  will  lie  against  him  for 
merely  continuing  the  erection,  which  constitutes  the  nuisance,  in  its  orig* 
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state,  nnkn  he  has  notioe  to  abate  it,  and  such  notioe  is  alleged:  Wood- 
vioM  ▼.  7W»,  9  K.  H.  91;  Sncw  ▼.  C<ni^  22  Id.  296;  Johnmm  ▼.  Lewis,  13 
Coim.  303;  Thompmn  ▼.  SnUth,  11  Idinn.  15;  PUUbury  v.  Mw>rt,  44  Me.  154; 
Piermm  t.  Okan^  14  K.  J.  L.  (2  Green),  36;  Beavers  ▼.  Trimmer,  25  Id.  (1 
Datoh.),  97;  SBghi  ▼.  ChOaJiaff,  36  Wis.  675;  TTejl  v.  LouUmOe  etc  M.  S.  Co., 
8  Bosh,  404;  McDomugh  ▼.  Oilman,  3  ABen,  264;  i>od^  y.  Stacy,  39  Vt 
558;  OHgtby  y.  Clear  £al«  IFofer  Oo,,  40  Cal.  396;  Oonhodon  Stone  Road  v. 
.0l(fa2o  efa.  R,  R.  Co.,  51  N.  Y.  573;  Pmney  r.  Bcnry,  61  Mo.  859. 

And  this  is  so,  notwithstanding  the  fact  that  he  may  have  made  repairs 
upon  the.  erection  oonstitating  the  nuisance,  so  long  as  sach  repairs  do  not 
rader  it  more  noxions  than  it  was  when  it  came  to  his  possession:  McDon* 
€mgh  ▼•  OUman,  3  ABen,  264.  Bat  not  so  where  there  is  fresh  injury  result- 
ing from  some  act  of  his.  This  distinction  is  yery  clearly  pointed  oat  by 
Bedfield,  J.,  in  Noritm  y.  Valmtme,  14  Vt  239.  In  that  case  the  original 
owner  of  the  defendant's  land  had  constracted  a  raceway,  diverting  the  water 
of  anataral  stream  which  crossed  adjacent  land  of  the  pXaintifT  bat  retaming 
it  again  to  the  natural  channel  before  coming  to  the  plaintiflTs  land.  Below 
the  point  where  the  water  was  diverted,  the  original  stream  was  divided  and 
zmn  in  two  channels,  only  one  of  which  crossed  the  plaintiffs  land.  When 
the  raceway  was  originally  made,  the  channel  crossing  the  plaintiff's  land  was 
filled  up  some  distance  below  the  point  of  diversion,  and  this  was  the  condi- 
tion of  the  premises  when  the  defendant  became  the  owner.  The  defendant, 
not  having  use  for  the  water  at  all  times,  closed  the  raceway  at  intervals,  and 
owing  to  the  obstructions  in  the  natural  channel,  already  mentioned,  the  water 
was  all  thrown  into  the  other  channel,  and  the  plaintiff's  supply  was  cut  off. 
An  action  having  been  brought  for  this  injury,  the  defendant  claimed  that  the 
damage  was  occasioned  by  the  obstruction  in  the  natural  channel  made  by  the 
previous  owner,  and  that  he  was  entitled  to  notioe  to  remove  it.  The  court 
held,  however,  that  the  defendant  was  liable  without  notice,  because  his  own 
ace  had  caused  the  injury  which  would  not  have  happened  if  he  had  oontin* 
ued  to  use  the  premises  as  they  were  when  he  received  them. 

A  case  in  which  the  doctrine  as  to  the  necessity  of  notioe  seems  to  have  been 
pushed  to  extremes,  is  Ray  v.  Sellers,  1  Duv.  254.  There  the  nuisance  com* 
plained  of  was  that  the  defendant  was  depositing  dead  horses  near  the  plaint- 
iff's dwelling  house.  The  defendant  claimed  that  as  the  people  of  the  neigh- 
borhood had  long  previously  been  in  the  habit  of  depositing  carcasses  in  the 
same  place,  he  was  merely  continuing  a  nuisance  originated  by  others,  and 
was,  therefore,  entitled  to  notice  to  abate  it,  before  an  action  would  lie  against 
him,  and  the  court  so  held.  It  is  exceedingly  doubtful  whether  the  distinc- 
tion between  the  originator  and  the  oontinuer  of  a  nuisance  can  be  applied  to 
a  case  such  as  this,  where  the  injury  complained  of  consists  not  in  any  per- 
manent erection,  but  in  the  repetition  of  certain  hurtful  acts.  It  would  seem 
to  be  more  consistent  with  sound  principles  to  hold  the  parties  doing  such 
acts,  independently  liable  as  original  wrong-doers. 

As  TO  THX  Natubb  OF  THB  NoTiGS  to  which  a  party  is  entitled  who 
merely  continues  a  nuisance  erected  by  a  previous  owner,  the  decisions  are 
not  entirely  in  harmony.  In  many  cases  it  is  held  that  he  must  have  special, 
distinct  and  unequivocal  notice,  coupled  with  a  request  to  abate  or  remcre 
the  nuisance,  and  that  mere  knowledge  of  the  existence  and  injurious  nature 
of  the  nuisance  wiU  not  suffice:  West  v.  Lowsville  etc.  R,  R.  Co.,  8  Bash.  404: 
Beavers  v.  Trimmers,  25  N.  J.  L.  (1  Dutch.},  97;  MeDonough  v.  Gilman,  3 
Allen,  264;  JoJinson  v.  Lewis,  13  Conn.  303.  But  the  better  opinion  uould 
teem  to  be  that  if  he  has  knowledge  that  the  nuisance  exists,  and  that  it  is 
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the  occasion  of  injury  to  the  plaintiff,  no  express  notice  or  request  to  abate 
is  necessary:  C<mhocton  Stone  Boad  v.  Buffalo  etc,  R,  It,  Co.^  51  K.  T.  573; 
Phmey  ▼.  Berry,  61  Mo.  359;  Grigsby  v.  CUar  Lake  Water  Co,,  40  GaL  396L 
The  doctrine  is  thus  stated  in  Pinney  v.  Berry,  61  Ma  359:  "The  better 
opinion  seems  to  be  that,  in  order  to  maintain  an  action  for  damages  result- 
ing from  a  nuisance  on  defendant's  land,  where  such  nuisance  was  erected 
by  a  previous  owner  before  conveyance  to  defendant,  it  is  necessary  to  show 
that  before  the  commencement  of  the  action,  the  defendant  had  notice  or 
knowledge  of  the  existence  of  the  nuisance."  Much  to  the  same  effect  is  the 
language  of  Temple,  J.,  in  Chrigiby  ▼.  Clear  Lake  Water  Co.,  40  CaL  396. 
Delivering  the  opinion  of  the  court,  he  says:  "The  rule  seems  to  be  well 
established  that  a  party  who  is  not  the  original  creator  of  a  nuisance  is  eau* 
titled  to  notice  that  it  is  a  nuisance,  and  a  request  must  be  made  that  it  may 
be  abated  before  an  action  will  lie  for  that  purpose,  unless  it  appear  that  he 
had  knowledge  of  the  hurtful  character  of  the  erection.  This  rule  is  not  in- 
consistent with  the  authorities  cited  by  plaintiff's  counsel,  that  every  con- 
tinuance of  a  nuisance  is  a  new  nuisance;  but  it  is  adopted  for  the  reason 
that  it  would  be  a  great  hardship  to  hold  a  party  responsible  for  oonseqnenoes 
of  which  he  may  be  ignorant."  Indeed,  in  all  the  cases  holding  notice  to 
the  grantee  necessary,  it  is  put  on  the  ground  that  it  would  be  unjust  to 
make  him  responsible  for  injuries  resulting  from  an  erection  made  by  another, 
when  he  may  be  ignorant  of  their  existence,  without  giving  him  previous 
notice,  so  as  to  enable  him  to  abate  the  nuisance  if  he  will;  and,  of  course, 
if  he  is  not  ignorant,  the  necessity  fails.  He  then  stands  on  the  same  ground 
as  the  original  wrong-doer. 

Cases  Dektino  thx  Nxobbsitt  ov  Nones. — Some  able  judges  have  ex- 
pressed themselves  veiy  strongly  against  the  doctrine  that  a  grantee  of  land 
upon  which  a  nuisance  has  been  erected  by  a  previous  owner  is  entitled  to 
notice  before  being  made  liable  to  an  action  for  its  continuance:  See  the 
opinion  of  Denio,  J.,  in  Brown  v.  Cayuga  etc*  B,  B,  Co,,  12  N.  Y.  486,  and 
the  opinion  of  Strong,  J.,  in  Hubbard  v.  Bueeell,  24  Barb.  404.  And  in  Con^ 
hocton  Stone  Boad  v.  Buffalo  etc  B,  B,  Co,,  52  Barb.  390,  it  was  expressly 
adjudged  that  notice  to  a  grantee  to  abate  a  continuing  nuisance  erected  by 
another  was  unnecessary;  but  this  decision  was  reversed  by  the  court  of  ap- 
peals: Conhocton  Stone  Boad  v.  Buffalo  etc  B.  B,  Co,,  51  N.  T.  573.  Man- 
ning, J.,  in  delivering  the  opinion  of  the  court  in  Caldv)ell  v.  Gale,  11  Mich. 
77»  very  strongly  combats  the  necessity  of  notice  in  such  a  case.  After  statizig 
that  it  is  universally  conceded  that  the  erector  of  a  nuisance  ia  not  entitled 
to  notice  to  remove  or  abate  it,  he  says:  "Now,  why  should  there  be  this  dif- 
ference between  one  who  erects  a  nuisance  on  his  own  land  and  his  grantee, 
who  afterwards  sustains  and  upholds  it  ?  It  is  said  that  defendant  may  not 
have  known  that  the  dam  was  injurious  to  the  plaintiff,  or  that  his  rights 
were  impaired  by  it.  The  same  may  be  said  of  tiie  author  of  the  nuisance; 
and  if  such  a  plea  is  not  good  in  his  mouth,  why  should  it  be  in  that  of  his 
grantee  f  The  wrong  is  none  the  less  a  wrong,  so  far  as  it  regaids  the  in- 
jured party,  because  the  wrong-doer  intended  no  injury.  Why  is  want  of 
notice  no  excuse  when  coming  from  the  author  of  the  nuisance?  Because  it 
is  a  fundamental  principle  of  law,  that  no  man  shall  so  use  his  own  property 
as  to  injure  another,  by  encroaching  on  his  rights.  We  know  of  no  excep- 
tion to  this  rule,  unless  it  be  the  one  in  question;  and  we  see  no  reason  why 
it  should  not,  and  does  not,  apply  with  all  its  force  as  strongly  against  the 
grantee  as  his  grantor.  But  it  is,  or  may  be,  further  said,  that  the  grantee 
may  suppose  his  grantor  has  acquired  the  right  to  flow  from  the  owner  ol 
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the  land.  He  may  snppoee  the  same  in  regard  to  the  title  to  the  land  pur* 
chaaed  by  him,  bat  if  hia  grantor  had  no  title  he  would  have  none,  and  no 
notice  woold  be  neceeaary  to  sustain  an  ejectment  to  onst  him  of  his  posses- 
sioo.  And  so  it  seems  to  ns  in  regard  to  the  right  to  nse  the  land  in  a  way 
to  injare  another.  If  his  grantor  had  not  acquired  the  right  to  flow,  he 
could  not  have  it  It  is  as  clearly  his  duty  to  look  into  the  right  of  his 
grantor  before  purchasing,  in  the  one  case  as  in  the  other.** 

It  must  be  conceded  that  these  suggestions  are  not  without  weight.  The 
reasoning  seems,  however,  to  be  based  somewhat  on  the  notion  that  liability 
for  such  a  nuisance  is  an  incident  of  the  ownership  of  the  laud  u])on  Thich 
it  is  erected.  But  this  is  not  the  true  ground.  The  owner  of  land  is  not 
liable  for  a  nuisance  placed  thereon  by  other  parties:  Maenner  v.  Carroll,  46 
Md.  193.  The  erector  of  a  nuisance  is  liable  because  he  erected  it,  and  not 
because  he  owned  the  land;  and  he  is  not  entitled  to  notice  because  he  must 
be  presumed  to  have  foreseen  and  intended  the  consequences.  The  grantee 
does  not  become  liable  by  simply  becoming  the  owner  of  the  premises.  His 
mere  passive  ownership  does  not  warrant  any  presumption  of  his  knowledge 
of  the  injurious  effects  of  an  existing  nuisance.  He  can  only  be  made  liable 
by  becoming  a  volimtaiy  participator  in  the  wrong.  His  liability  is  not  for 
erecting  the  nuisance,  but  for  not  abating  it;  and  as  he  cannot  be  presumed 
to  know  or  intend  the  consequences  of  an  act  done  by  another,  actual  knowl- 
edge must  be  brought  home  to  him  before  he  can  be  called  on  to  remove  the 
cause  of  the  injury.  Notice  to  him  seems  therefore  to  be  required  upon  the 
plainest  principles. 

But  where  it  is  held,  as  in  the  New  Tork  cases  above  referred  to,  that  the 
erector  of  a  nuisance  is  not  liable  for  its  continuance  after  he  has  parted  with 
the  land,  unless  he  is  interested  in  its  maintenance  by  receiving  rent  or  by 
reason  of  covenants  in  his  deed,  there  would  seem  to  be  stronger  ground  for 
not  requiring  notice  to  the  tenant  or  subsequent  owner  before  subjecting  him 
to  an  action.  Otherwise,  from  the  time  that  the  original  wrong-doer  quits 
possession  until  the  subsequent  owner  or  possessor  can  be  discovered  and 
notified,  there  is  an  interval  during  which  there  is  no  one  liable  for  damages 
suffered  by  the  injured  party.  The  wrong  continues,  but  there  is  no  remedy. 
This  was  partly  the  ground  upon  which  the  court  held  in  Conhoeton  Stone 
Road  V.  BvffaUt  etc,  R,  R,  Co.,  52  Barb.  390,  that  notice  to  the  subsequent 
owner  was  unnecessary,  and  it  is  certainly  worthy  of  consideration.  It  at 
least  affords  additional  reason  for  doubting  the  soundness  of  the  position 
taken  in  the  New  Tork  decisions  that  the  erector  of  a  nuisance  is  not  liable 
for  its  continuance  after  alienation  unless  he  has  given  covenants  which  will 
be  broken  by  its  abatement  No  juggling  with  the  possession  should  be  per- 
mitted to  deprive  the  injured  party  of  his  remedy  for  a  single  instant  while 
the  wrong  continues.  If  the  right  of  action  against  the  original  wrong-doec 
•t  all,  it  oaght  not  to  cease  until  that  against  the  subsequent  ownef 
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(8  Hxw  Bammhu,  96.] 

▲  HWiiACT  BT  om  07  SxvEBAL  PLAiKTmB,  in  an  Mitioa  on  ibo  o&m  m  lbs 
natue  of  waste,  is  a  good  bar. 

Plbadiho  Rxlxasb  atibb  AcnoK  Coxmbncbd.— A  general  releaae  after  tiie 
oommenoement  of  the  action  need  not  be  pleaded  pui$  darrem  contimi 
amu^  where  no  prior  plea  has  been  filed;  nor  need  it  be  pleaded  in  bar 
of  the  farther  maintenance  of  the  action  merely;  bat  a  plea  of  soch  re-* 
lease  in  bar  generally  is  good. 

Oosm  ▲&■  Pbxsuiced  to  hayb  bbxn  Adjusted  by  the  parties  where  a  gen* 
eral  release  by  one  of  the  plaintifEs  is  given  pending  the  actaon;  and  aa 
the  plaintiffs  are  entitled  to  have  the  release  pleaded,  neither  party  caa 
claim  ooets  where  the  plea  is  adjudged  soffidenl 

AcnoK  on  the  case  in  the  nature  of  waste.  The  declaration 
alleged  that  the  plaintiffs  and  the  defendant  were  tenants  in 
common  of  certain  premises,  and  charged  the  defendant,  in 
substance  with  cutting  down  and  carrying  away  certain  trees  of 
the  value  of  eight  dollars  each,  without  the  consent  of  the 
plaintiffs.  The  action  was  entered  September  term,  1821,  and 
continued  to  February  term,  1822,  when  the  defendant  pleaded 
that  since  the  commencement  of  the  action,  to  wit,  on  Febru- 
aiy  14, 1822,  Ira  Moore,  one  of  the  plaintiffs,  by  deed,  etc.,  in 
courts  etc.,  did  agree  with  the  defendant  for  and  in  considera- 
tion of  fifty  doUars  paid,  etc.,  he  did  thereby  disohacge  and 
release  all  actions  of  trespass,  or  trespass  on  the  case,  or  any 
and  all  actions  commenced  by  the  plaintiffs  in  the  superior 
court  of  judicature  against  the  defendant;  wherefore  he  prayed 
judgment  whether  the  plaintiffs  ought  to  have  and  maintain 
said  action.  The  plaintiffs  demurred  to  the  plea  assigning  for 
cause,  that  the  matter  thereof  should  have  been  pleaded  puiM 
darrein  continuance^  and  also  that  it  should  have  been  pleaded 
in  bar  of  the  further  maintenance  of  the  action  and  not  in  bar 
generally. 

Mason  and  SuUivan,  for  the  plaintiffs,  contended :  1.  That  a 
release  by  one  of  the  co-tenants  was  no  bar  to  the  action;  2. 
That  the  release  should  have  been  pleaded  puis  darrein  ooniinu^ 
ance  and  in  bar  of  the  further  prosecution  of  the  suit,  and  not 
in  bar  generally,  citing  1  Chit.  PI.  681,  634. 

8.  D,  Bell,  for  the  defendant,  insisted:  1.  That  the  release 
was  a  bar  to  the  action:  Ruddock's  Case,  6  Co.  25;  Shop. 
Touch.  835;  Pierson  v.  Hooker,  3  Johns.  68  [3  Am.  Dec.  467]; 
Arutin  ▼.  HaU,  13  Id.  286  [7  Am.  Dec.  876];  Lit.,  sec.  815;  Co. 
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lat.  198;  3  Bac.  Ab.  706;  Danieh  y.  Daniels,  7  Mass.  187;  2. 
That  a  release  pending  the  action  could  be  pleaded  generally  in 
bar:  Prier  t.  Kenrick,  Fortes.  338,  cited  6  Bao.  Ab.  479;  and 
1  Com.  Dig.,  Abatement  I,  24,  p.  98;  Bast.  Ent.  503;  AusHn  v. 
Ball,  13  Johns.  286  [7  Am.  Dec.  376];  Eoerenden  y.  Beaumani,  7 
Maas.  76;  Lebret  y.  PapiUon,  4  East,  602;  Sjst.  Plead.  406;  4 
Bro.  tit.  Cont.  31.  So  in  analogous  oases  of  pleas  of  outlawry, 
etc.:  Moor  v.  Oreen,  1  Salk.  178;  S.  C,  5  Mod.  11,  approved 
Ck>zQ.  Dig.,  Abatement  I,  24,  p.  98;  Sullivan  y.  Mxmiague,  Doug. 
110;  TiOotaon  y.  FresUm,  3  Johns.  229;  ThonUinaon  y.  Arriakin, 
Com.  328;  Jewett  y.  Jeioett,  5  Mass.  275;  Andrews  y.  OaUison,  15 
Id.  325;  1  Chit.  PI.  531;  Emna  y.  Prosper,  3  T.  B.  186;  Jaokam 
y.  Bich,  7  Johns.  194;  Lawes  PI.  in  Assumpsit,  666;  Story  y. 
Bloxham,  2  Esp.  504;  Savage's  Case,  1  Salk.  291;  Birdr.  BandaU, 
8  Burr.  1345;  Baylies  y.  Fetti^laoe,  7  Mass.  334;  Poory,  Bobinson, 
10  Id.  131 ;  3.  That  such  plea  might  be  joined  with  the  general 
issue:  1  Tidd.  610;  1  Chit.  PI.  542;  Com.  Dig.,  Plead.  Q.  2; 
Auslin  y.  HaU,  13  Johns.  286  [7  Am.  Dec.  376];  Thomlinsan  y. 
Arriskin,  Com.  328;  JEverenden  y.  Beaumont,  7  Me»s.  76;  TUloisan 
y.  Presion,  3  Johns.  229;  Lebret  y.  PapOlan,  4  East,  502;  3  Went. 
PI.  137;  3  Ins.  Cler.  269;  4.  That  this  plea  was  not  a  plea  puis 
darrein  continuance,  no  former  plea  haying  been  entered,  and 
was  not  a  waiyer  of  the  general  issue,  because  pleaded  at  the 
same  time:  Jackson  y.  Bich,  7  Johns.  194;  1  Chit.  PI.  634;  6  Bao. 
Ab.  477,  478,  479;  TiUots(m  y.  Preston,  3  Johns.  229;  Lawes  PL 
in  Assumpsit,  666,  716;  1  Com.  Dig.,  Abatement  I,  24;  2  Tidd. 
774;  3  Bl.  Com.  316;  5.  That  only  pleas  puis  darrein  conHnU" 
once  need  be  pleaded  in  bar  of  the  further  maintenance  of  an 
action:  Com.  Dig.,  Abatement  I,  24;  6.  '  That  the  court  should 
giye  such  judgment  as  would  be  proper  on  the  whole  case,  with- 
out regarding  any  imperfection  in  the  prayer  for  judgment: 
Ldnret  y.  Papillon,  4  East,  502;  Dive  y.  Mdnningham,  Plowd.  66, 
69;  Francis'  case,  8  Co.  93;  Wesaie  y.  King,  Winch.  75;  Kirk  y. 
NoweU,  1  T.  B.  125;  Stre^  y.  Ecpkinson,  2  Str.  1055;  Powell  y. 
FuUerton,  2  Bos.  &  P.  420;  2  Saund.  210  d.  n.  1. 

By  Court,  Bighabdson,  C.  J.  It  is  contended  that  a  release 
by  one  of  these  plaintiffs  is  not  a  bar  to  this  action;  and  we 
shall  dispose  of  this  question  in  the  first  place,  before  we  pro- 
ceed to  examine  the  objections,  which  haye  been  made  to  the 
form  of  the  plea.  It  is  an  old  rule  of  law,  that,  where  seyeral 
join  in  a  personal  action  to  charge  a  defendant,  the  release  of 
one  is  a  bar  to  all.  Thus,  if  two  join  in  an  action  of  debt,  tres- 
pass, and  the  like,  the  release  of  one  is  a  good  bar  to  the  action: 
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Shep.  Touch.  835;  Buddock^8  case,  6  Coke,  25;  S.  C.  Cio.  Eliz. 
648,  S.  G. 

Bat,  if  divers  defendants  be  charged  in  an  action,  and  thejr, 
for  the  discharge  of  themselves,  join  in  an  action,  in  this  oaao 
the  release  of  one  shall  not  bar  the  others:  Shep.  Touch.  335; 
6  Coke,  25.  Thus  if  judgment  be  rendered  against  seyeral  de- 
fendants, and  thej  join  in  a  writ  of  error  to  reverse  the  judge- 
ment a  release  of  error  bj  one  is  no  bar.  If,  however,  judg** 
ment  has  been  rendered  against  several  plaintiffs,  and  thej  join 
in  a  writ  of  error,  the  release  of  one  is  a  bar  to  all:  Hashel  v. 
Eeme,  3  Mod.  134;  Bacon's  Abr.  '*  Release  "  O.  In  Austin  ▼. 
EdU,  13  John.  286  [7  Am.  Dec.  336],  it  was  decided,  that  where 
several  plaintiffs  must  join  in  an  action,  as  in  trespass  quare 
clausum  /regit,  a  release  by  one  was  a  bar  to  the  action.  And 
in  Daniels  v.  Daniels,  7  Mass.  135,  it  was  decided,  that  tenants 
in  common  and  joint  tenants  must  join  in  an  action  for  the 
destruction  of  their  title  deeds. 

In  waste,  brought  by  two  in  the  tenuity  the  release  of  one  bars 
both:  2  Coke,  68;  Comyns'  Digest  <<  Pleader/'  3  O.  16.  But 
when  waste  is  brought  in  the  tenuit  by  two,  the  release  of  one 
bars  only  himself:  2  Inst.  307.  The  ground  of  distinction  is 
this,  where  several  join  in  a  personal  action,  a  release  by  one 
bars  all,  but  if  the  personalty  be  mixed  with  the  realty,  it  is 
otherwise:  2  Coke,  68.  Waste  in  the  tenuit  lay  against  one, 
whose  estate  in  the  place,  where  the  waste  was,  had  expired,  so 
that  nothing  except  damages  could  be  recovered.  But  in  waste 
in  the  lenuit,  which  lay  against  one,  whose  estate  had  not  expired, 
not  only  damages,  but  the  place  wasted,  was  r«H2overed:  2 
Saund.  234,  note,  1;  Comyns's  Digest ''  Pleader,"  3  O.  22. 

It  is  also  a  rule  of  law,  that  in  personal  actions,  the  nonsuit 
of  one  is  the  nonsuit  of  all  the  plaintiffs;  although  the  rule  is 
otherwise  in  real  and  mixed  actions:  Bacon's  Ab.  "Nonsuit,'' 
E.;  10  Mass.  179;  5  Id.  411.  These  principles  are  easily  applied 
to  the  case  now  before  us.  This  is  an  action  on  the  case,  in  the 
nature  of  waste;  and  although  it  can  be  maintained  only  in  case 
an  injury  has  been  done  to  the  inheritance:  Marlyn  v.  KnowUyB, 
8  T.  B.  145,  still  it  is  a  personal  action,  and  must  be  governed 
by  the  general  rule,  that  a  release  by  one  plaintiff  in  a  personal 
action  bars  all. 

It  is  also  objected,  that  the  plea  in  this  case  wants  form,  be- 
cause the  release  is  not  pleaded  strictly  as  matter  arising  puia 
darrien  continuance,  but  only  as  arising  after  the  commencement 
of  the  action.     If,  after  a  plea  has  been  filed,  new  matter  of 
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defense  arises,  it  must,  without  doubt,  be  pleaded  strictly  as 
arising  puis  darrein  coniiniLance.  In  such  a  case  it  seems  by  the 
books,  that  courts  have  always  held  the  defendant  with  much 
strictness  to  state  the  terms,  from  which,  and  the  term,  to 
which,  the  action  was  continued,  and  that  the  matters  arose 
after  the  last  continuance.  The  reason  why,  in  England,  so 
much  strictness  has  prevailed,  in  relation  to  pleas  puU  darrein 
coniinuance^  is  probably,  that  it  was  intended  to  prevent  the 
filing  of  them  at  nisi  pritLS,  to  obtain  delay.  And  we  here  adopt 
the  same  rules  with  regard  to  such  pleas,  with  the  same  object. 
But,  when  the  matter  of  such  a  plea  is  iu  the  first  instance 
pleaded  in  bar,  before  any  other  plea  has  been  filed,  we  imagine 
that  the  plea  may  be  iu  the  form,  which  has  been  adopted  in 
this  case.  In  such  a  case,  we  apprehend,  that  the  reasons,  upon 
which  the  rules  relating  to  pleas  puis  darrein  continiLance  are 
founded,  do  not  exist,  and  that  it  is  sufficient,  if  the  matter  be 
alleged  to  have  happened  after  the  commencement  of  the  action. 

It  is  further  urged,  that  the  matter  of  the  plea,  in  this  case, 
ought  to  have  been  pleaded  in  bar  of  the  further  maintenance 
of  the  action,  and  not  generally  in  bar.  It  is  a  general  rule, 
that  when  matter  of  defense  arises,  after  the  commencement  of 
the  action,  it  shall  be  pleaded  only  in  bar  of  the  further  main- 
tenance of  the  suit,  and  the  reason  of  this  rule  seems  to  be  that, 
as  the  action  must, be  presumed  to  have  been  rightfully  com- 
menced, such  matter  can,  in  its  nature,  be  an  answer  only  to 
the  further  prosecution  of  it.  And  it  seems  that  in  England, 
when  matter  arises  after  the  commencement  of  the  action  is 
used  as  a  defense,  the  plaintiff  is  entitled  to  costs  up  to  the  time 
when  the  matter  of  the  bar  arose.  At  least,  the  remarks  of  the 
court  and  of  the  counsel  in  LeBrei  v.  FapiUan,  4  East,  607;  and 
in  Sarria  v.  JatneSy  9  Id.  89,  seem  strongly  to  indicate  this. 

But  when  a  general  release  is  given,  after  the  commencement 
of  the  action,  the  presumption  is,  uaIcss  the  contrary  appear, 
that  the  costs  have  been  adjusted  between  the  parties;  and  we 
are  of  opinion  that  such  a  release  forms  an  exception  to  the  gen- 
eral  rule,  and  may  be  pleaded  in  bar  generally. 

And  it  is  the  opinion  of  the  court  that,  in  this  case,  neithei 
party  is  entitled  to  costs.  It  must  be  presumed  that  the  costs 
were  adjusted  when  the  release  was  made:  Watson  v.  Depeyster^ 

1  Gai.  66;  Johnson  v.  Brannan,  5  Johns.  268;  ShawY.  WUmerden, 

2  Cai.  380;  Merchant's  Banhy.  Moore,  2  Johns.  294;  1  Oai.  116; 
Eart  V.  Story,  1  Johns.  142. 

If  Moore,  who  made  the  release,  had  been  the  sole  plaintiff, 
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and  had  endeaTored  to  prosecute  the  soit,  notwithstanding  the 
release,  perhaps  the  defendant  might  have  been  entitled  to  the 
costs  of  resisting  such  an  attempt.  But  the  release  in  this  in- 
stance, was  by  one  of  several  plaintiffs,  and  may  have  been  made 
without  the  knowledge  or  consent  of  those  who  did  not  execate 
it;  and  when  a  release  by  one  of  several  plaintiffs  is  taken  onder 
such  circumstances,  we  think  that  the  plaintiffs  may  put  the  de- 
fendant to  plead  his  release  without  subjecting  themselves  to 
costs.  The  plea  is  adjudged  sufficient,  but  no  costs  are  allowed 
to  either  party. 


New  Ipswich  W,  L.  Facjtoby  v.  Batoheldeb. 

[8  Naw  HAKPOtiu.  190.] 

Baobwat  Appubtsnant  to  Mill. — ^Where  one  oonTeyed  a  moiety  of  oer> 
tain  land  with  a  mill  thereon,  and  with  one  half  of  all  "water  privilegee'* 
and  ''other  privileges  annexed,*'  etc.,  and  there  was  a  raceway  nmning 
from  said  mill  over  other  land  of  the  grantor,  which  had  been  used  for 
a  number  of  yean,  and  was  necessary  for  the  conyenient  nse  of  the  mill, 
it  was  held  that  a  right  to  the  nninterrapted  flow  of  the  water  in  said 
raceway  passed  as  appurtenant  to  the  mill. 

Tbbspass  on  the  case  for  erecting  a  certain  dam,  canaing  the 
water  to  flow  back  upon  and  obstruct  the  plaintiflb'  water  wheel. 
Plea,  the  general  issue.  It  appeared  that  the  plaintifiGs  and  the 
defendants  were  respectiyely  owners  of  two  adjacent  doses 
through  which  ran  the  river  Souhegan,  upon  which  the  plaint- 
iffs had  erected  their  factory;  the  site  of  said  factory  haying 
been  occupied  as  a  mill  seat  since  1788,  since  which  time  there 
had  been  a  raceway  running  from  the  mills  th^re  located  over 
the  land  now  owned  by  the  defendants,  to  carry  the  water  from 
said  mills  back  into  the  river.  Both  the  plaintiffs'  and  the  de- 
fendants' closes  formerly  belonged  to  one  Charles  Barrett,  from 
whose  heirs  the  defendants  derived  their  title.  In  1804,  the 
said  Barrett  being  seized  of  both  closes,  conveyed  to  one  Bob- 
bins, one  undivided  moiety  of  the  close  now  owned  by  the 
plaintiffs,  together  with  ''one  half  of  all  the  water  privileges, 
and  all  other  privileges  annexed  or  belonging  to  said  premises." 
The  plaintiffs  derived  their  title  to  said  moiety  from  Bobbins. 
The  dam  complained  of  was  erected  by  the  defendants  on  their 
land,  below  the  mouth  of  the  raceway,  and  caused  the  water  to 
flow  back  in  said  raceway,  and  to  obstruct  the  plaintiffis'  wheel. 

The  jury  were  instructed  that  the  deed  from  Barrett  to  Bob« 
bins  passed  to  the  grantee  the  right  to  the  uninterrupted  flow 
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of  the  water  in  said  raceway  through  its  whole  extent.  Yer- 
diet  for  the  plaintiffs,  and  motion  for  a  new  trial,  on  the  ground 
of  misdirection. 

Dana  and  Walker^  for  the  plaintiffs. 

O.  F.  Farley  and  Fletcher ^  for  the  defendants. 

Bj  Court,  BiGHABDsoN,  C.  J.  It  is  said  bj  the  defendants^ 
that  the  deed  of  Charles  Barrett  passed  no  right  in  the  raceway, 
beyond  the  limits  of  the  land  granted.  What  effect  this  pro* 
position,  if  it  could  be  maintained,  ought  to  have  upon  the  Ter- 
diet,  we  haTe  not  stopped  to  inquire;  because  we  are  of  opinion 
that  the  proposition  itself  cannot  be  supported.  It  is  well 
known,  that  in  the  conveyance  of  real  estate,  some  things  have 
always  been  held  to  pass  as  incidents  of  other  things.  These 
incidents  have  been  divided  into  several  species.  Thus  some 
have  been  termed  regardani^  some  appendant,  and  some  appur^ 
tenant:  Co.  Lit.  307  a;  Com.  Dig.,  "  Grant"  E.  11;  5  Bos.  & 
P.  109.  The  term  "  regardant "  denoted  the  relation  between 
a  villeine  and  the  manor,  to  which  he  belonged:  Lit.,  sec.  181; 
Co.  Lit.  120,  a  and  b.  An  appendant  is  that  which  beyond 
memory  has  belonged  to  another  thing  more  worthy.  One 
thing  is  said  to  be  appendant,  when  it  has  been  immemoriaUy 
connected  with  another:  Com.  Dig.,  "  Appendant"  A.; 7  Mass. 
8;  11  Johns.  498;  Co.  lit.  121  b,  and  122  a;  17  Mass.  447,  448. 
An  appurtenant  is  that  which  belongs  to  another  thing,  but 
which  has  not  belonged  to  it  immemoriaUy:  1  Vent.  407;  Co. 
lit.  121  b,  and  122  a;  Moore,  682. 

But  it  is  unnecessary,  in  this  case,  to  examine  minutely  the  dis- 
tinctions between  the  several  species  of  incidents;  because  the 
only  question  is,  whether  a  right  to  have  the  water  pass  unin- 
terrupted through  the  whole  extent  of  the  raceway,  was  not 
granted  in  Barrett's  deed,  as  an  incident  to  the  mill  granted  ? 
At  the  time  when  Barrett  made  the  grant,  the  raceway  had  been 
constantly  used  for  sixteen  years  to  conduct  the  water  from  the 
mill,  standing  where  the  factory  of  the  plaintiffs  now  stands, 
and  was  necessary  for  the  convenient  use  of  the  mill.  Barrett, 
at  the  same  time,  owned  all  the  land  through  which  the  race- 
way extended.  And  as  both  these  parties  claim  under  Charles 
Barrett,  it  seems  to  us,  that  as  between  them  this  raceway  is  to 
be  considered  as  the  natural  channel  of  the  river.  It  must  be 
presumed  to  have  been  made  lawfully  by  those  who  had  a  right 
to  make  it,  and  to  have  been  made  as  an  appendant  to  the  mill, 
and  as  it  had  been  used  as  such  for  sixteen  years,  it  cannot 
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admit  a  question,  that  the  right  to  have  the  water  flow  off  in  it 
unintermpted  passed  with  the  mill,  as  an  incident.  In  the  case 
of  Nicholas  ▼.  Chamberlaine,  Cro.  Jac.  121,  Groke  sajs:  *'  It  was 
held  by  all  the  court,  upon  demurrer,  that  if  one  erect  a  house, 
and  builds  a  conduit  thereto  in  another  part  of  his  land,  and 
conveys  water  by  pipes  to  the  house,  and  afterwards  sells  the 
house  with  the  appurtenances,  excepting  the  land,  or  sells  the 
land  to  another,  reserving  to  himself  the  house,  the  conduit  and 
the  pipes  pass  with  the  house;  because  they  are  necessary  and 
quasi  appendant  thereto.  And  he  shall  have  liberty  by  law  to 
dig  in  the  land  for  amending  the  pipes,  or  making  them  new,  as 
the  case  may  require.  So  it  is,  if  lessee  for  years  of  a  house  and 
land  erect  a  conduit  upon  the  land,  and,  after  the  term  deter- 
mines, the  lessor  occupies  them  together  for  a  time,  and  after- 
wards sells  the  house  with  the  appurtenances  to  one,  and  the 
land  to  another,  the  vendee  shall  have  the  conduit  and  pipes, 
and  liberty  to  amend  them." 

The  rule  there  laid  down  seems  to  us  to  be  founded  in  sound 
reason  and  good  sense,  and  to  apply,  in  all  its  force,  to  the  case 
now  before  us.  A  raceway  may  be  as  necessary  an  appurtenance 
to  a  mill  to  conduct  the  water  from  it,  as  a  canal  to  conduct  to 
it  the  water  necessary  to  work  it.  In  many  cases,  a  severance 
of  the  appurtenance  from  the  thing  to  which  it  is  appurtenant, 
would  render  both  useless.  For  aught  we  know,  that  may  be 
the  case  in  this  instance.  But,  however  that  may  be,  the  case 
finds  that  the  raceway  was  necessary  for  the  convenient  working 
of  the  mills.  Shepherd,  in  his  Touchstone,  89,  says:  "By  the 
grant  of  mills  the  waters,  floodgates  and  the  like,  that  are  neces- 
sary use  to  the  mills,  do  pass;"  and  we  entertain  no  doubt  that 
the  raceway  in  this  case  passed,  by  Barrett's  deed,  as  an  ap- 
purtenance to  the  mill. 

Judgment  on  the  verdict. 

Appurtsnakcbs. — A  WAter-right,  appurtenant  to  a  mill,  paaaes  iind«r  th« 
word  "appurtenances'*  in  a  deed,  without  the  addition  of  the  word  "privi- 
leges"  contained  in  the  previous  contract:  Pickering  v.  Stapltr,  9  Am.  Dec. 
896,  and  see  note  to  that  case;  see,  also,  Ghrant  y.  Chase^  9  Id.  161. 


Gabpenteb  t;.  Thompson. 

[3  Nbw  HAMrsBiBB,  904.] 

Broppel  of  Lbsses. — A  lessee  for  years  by  indenture  is  estopped  to  deny  hii 

lessor's  title  only  during  the  term. 
Gbtofpel  against  Estoppel  sets  the  matter  at  lazge. 
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Wbit  of  enirj,  the  demandant  counting  on  his  own  seisin  and 
disseifdn  by  the  tenant.  Plea,  the  general  issue.  It  was  admit- 
ted that  the  tenant  was  once  seised  of  the  premises,  and  it  ap- 
peared that  on  March  20, 1813,  he  conveyed  the  same  to  one 
Jonathan  Hammond,  who,  by  his  will,  which  was  duly  proved, 
devised  ihe  same  to  the  demandant.  The  tenant  proved  a  re- 
conveyance of  the  land  to  him  by  Jonathan  Hammond,  by  a  deed 
dated  March  22,  1816.  The  demandant,  however,  contended 
that  the  tenant  was  estopped  from  claiming  the  title  under  said 
deed,  by  reason  of  a  certain  lease,  dated  March  22, 1822,  which 
was  given  in  evidence,  and  which  was  duly  signed  and  sealed  by 
the  tenant  and  by  the  said  Jonathan  Hammond,  whereby  the 
said  Hammond  let  to  the  tenant,  his  heirs  and  assigns,  "  all  the 
land  and  buildings  which  the  said  Jonathan  held  from  the  said 
Moses  T.  Thompson,  by  deed  bearing  date  the  twentieth  of 
March,  1813,  and  being  the  farm  that  Moses  T.  Thompson  now 
improves,  to  have  and  to  hold"  etc.,  for  the  term  of  one  year, 
the  said  Thompson  to  pay  therefor,  at  the  expiration  of  said  year, 
the  sum  of  forty-eight  dollars  and  twenty-three  cents,  and  all 
taxes  assessed  thereon;  and  it  being  provided  by  said  lease  that 
"at  the  expiration  of  said  term,  the  premises  shall  revert  and 
return  into  the  possession  of  the  said  Jonathan,"  etc.  The  court 
overruled  the  demandant's  objection  to  the  tenant's  claiming 
the  land  under  the  deed  of  March,  22,  1815,  by  reason  of  said 
lease,  and  the  jury  returned  a  verdict  for  the  tenant.  Motion 
for  a  new  trial  on  the  ground  that  the  demandant's  objection 
ought  to  have  prevailed. 

t/l  Parker,  for  the  demandant,  contended:  1.  That  though  it 
was  said  in  some  of  the  older  authorities  that  there  is  no  estop- 
pel by  indenture  of  lease  after  the  expiration  of  the  term,  yet 
this  was  not  true  in  all  cases:  Jackson  v.  McLeod,  12  Johns. 
182;  Brant  v.  Livermore,  10  Id.  358;  Barvrick  v.  Thompson,  7 
T.  R.  491;  Fletcher  y.  McFarlane,  12  Mass.  47;  Trevibany.  Law- 
rence, Ld.  Baym.  1051;  Palmer  v.  Ekins,  Id.  1560;  Taylor  v. 
Needhamy  2  Taun.  282;  2.  That,  in  any  event,  the  estoppel  con- 
tinued in  this  case,  because  there  was  in  the  lease  an  express 
recital  and  admission  of  the  lessor's  title:  Jackson  v.  Ayers,  14 
Johns.  224;  Steele  v.  Adams,  1  Greenl.  1;  Shelley  v.  Wright, 
WiUes,  9;  Homer  v.  Searle,  2  Bos.  A  P.  299;  Denn  v.  Cornell, 
2  Johns.  Ca.  174;  Jackson  v.  WUson,  9  Johns.  92;  Atkinson  v. 
Coaimorth,  1  Str.  512;  Doughty  v.  Neal,  1  Saund.  216,  n.  2; 
WaUmghby  t.  Brook,  Cro.  Eliz.  756;  Strowd  v.  WiUis,  Id.  362; 
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Doughty  v.  Fawn.Yelv,  (Metc.'s  ed.)  227,  n.  1;  Bac.  Abr.,  Fleai 
and  Pleadings,  1, 11;  Dawman*8  ccae,  9  Co.  10;  Cosaens  ▼.  Cos- 
gens,  Willes,  26;  Lamport  t.  Gorke,  5  Barn.  &  Aid.  606;  3. 
That  the  ezeoution  and  acceptance  of  this  lease,  acknowledging 
the  title  and  covenanting  to  return  the  premises,  was  utterly  in- 
consistent with  the  pretended  deed  of  1816,  which  the  tenant 
could  not,  therefore,  set  up:  Vernon's  case^  4  Co.  5;  SpringsHen 
T.  Schermerhom,  12  Johns.  867;  Jackson  y.  JETtnman,  10  Id.  292; 
Jackson  v.  Scissam^  8  Id.  504. 

Alexander  and  Wilson,  for  the  tenant. 

By  Court,  Biohabdson,  C.  J.  The  counsel  for  the  demandant 
in  this  case  has  contended  that  the  tenant  is  estopped  by  the 
lease  which  he  took  of  the  land  on  the  twenty-second  of  March, 
1822,  from  Hammond,  to  claim  the  land.  If  the  term  created 
by  that  lease  were  still  subsisting,  this  objection  might  deserve 
consideration.  But  that  term  was  only  for  a  year,  which  ex- 
pired on  the  twenty-second  of  March,  1823,  and  it  seems  to  be 
well  settled  that  in  these  cases  the  estoppel,  so  far  as  relates 
to  the  reversion,  expires  with  the  term. 

Lord  Coke  says:  *'  If  a  man  take  a  lease  for  years  of  his  own 
land  by  deed  indented,  the  estoppel  doth  not  continue  after  the 
term  ended.  For  by  the  making  of  the  lease  the  estoppel  doth 
grow,  and  consequently,  by  the  end  of  the  lease  the  estoppel 
determines:"  Co.  Lit.  47  b. 

In  James's  case.  Moor,  181,  James,  seised  of  land  in  fee,  took 
a  lease  for  years  from  a  stranger,  by  deed  indented,  of  his  own 
land.  The  term  expired,  and  the  stranger  entered,  and  James 
brought  an  action  of  trespass;  and  the  issue  was,  whether 
James  had  a  freehold  in  the  land  or  not;  and  the  jury  having 
returned  a  special  verdict,  the  question  was,  whether  the  lease 
was  an  estoppel  after  the  term  ended;  and  it  was  agreed  by  the 
judges  that  it  should  be  an  estoppel  only  during  the  term.  The 
same  case  is  reported  in  Cro.  Eliz.  36,  and  is  mentioned  in  the 
end  of  Bawlyn'scase,  4  Croke,  54. 

In  the  case  of  BrudneU  v.  Roberts,  2  Wils.  143,  the  action 
was  covenant  brought  by  the  plaintiff  upon  a  lease  for  years,  as 
heir  in  reversion  in  fee  to  his  father,  and  the  breach  assigned 
was  want  of  repairs;  the  defendant  pleaded  that  the  father, 
when  he  made  the  lease  to  him,  was  only  tenant  for  life,  and 
that  the  father  being  dead,  the  lease  was  determined  and  tra« 
versed,  and  after  the  making  of  the  indenture  of  lease  the  r& 
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Tersion  belonged  to  the  father  and  his  heirs.  To  this  plea  the 
plaintiff  demurred.  It  was  said  by  the  defendant's  counsel 
that  dnring  the  continuance  of  the  lease  the  defendant  would 
haYe  been  estopped  to  say  that  the  lessor  had  not  the  reyendon 
in  him,  but  the  lease  being  at  an  end,  the  lessee  was,  as  it  were, 
unmuzzled,  and  not  estopped  to  plead  the  truth.  And  the  re- 
porter says,  of  that  opinion  was  the  whole  court. 

There  was  a  similar  decision  in  the  case  of  Blake  t.  Foster,  8 
T.  B.  487.  Indeed  the  principle  seems  never  to  have  been  dis- 
puted: 7  T.  B.  637;  Com.  Dig.  "Estoppel,"  P;  Oro.  Eliz.  700. 
The  question  is  not  whether  the  tenant  in  this  case  is  estopped 
to  say  that  the  lessor  had  nothing  in  the  land  during  the  year, 
which  the  lease  continued:  Kemp  y.  OoodeUl,  1  Salk.  277;  Beath 
Y.  Vermeden,  3  Lev.  146;  WUkins  v.  Wingate,  6  T.  B.  62.  But 
the  question  is  whether  the  tenant,  as  the  term  created  by  the 
lease  has  now  expired,  is  estopped  to  say  that  the  lessor  had 
nothing  in  the  reversion.  The  question  is  too  well  settled  by 
the  authorities  to  which  we  have  referred  to  admit  a  doubt.  It 
is,  however,  urged  that  although  the  tenant  may  not  be  estopped 
by  the  mere  demise  after  the  expiration  of  the  term,  yet  he  is 
estopped  by  the  description  of  the  land  in  the  lease:  "  All  the 
land  which  the  said  Jonathan  holds  from  the  said  Moses  T. 
Thompson,  by  deed  bearing  date  the  twentieth  of  March,  1818.'' 

It  is  a  general  rule  well  settled  that  when  a  deed  refers  to  a 
generality,  the  party  may  aver  that  the  matter  to  which  the  ref- 
erence is  made  does  not  exist.  But  where  it  refers  to  a  precise 
thing  as  existing  at  the  time  it  is  an  estoppel.  This  is  well 
illustrated  by  the  case  of  Faramoure  v.  Dunning,  Moor,  420. 
*'The  condition  of  an  obligation  was  to  pay  all  legacies  which 
J.  S.  had  devised  by  his  will;  the  defendant  would  have  said 
that  J.  S.  made  no  will;  but  by  the  court  he  shall  be  estopped; 
but  he  may  say  that  J*.  S.  gave  no  legacy  by  his  will."  Here 
the  will  was  referred  to  as  in  existence.  But  an  agreement  to 
pay  all  legacies  given  by  a  particular  will  is  not  an  admission 
that  there  are  any  to  pay:  Willes,  9;  2  Bos.  &  P.  299;  Com.  Dig. 
"  Estoppel,"  A,  2. 

But  whether  this  case  falls  within  this  general  rule  need  not 
now  be  settled,  because  there  is  another  answer  to  this  objec- 
tion which  is  decisive.  Por  if  this  tenant  might  be  estopped 
by  the  lease  of  1822,  to  say  that  Hammond  did  not  hold  the 
land  at  that  time  imder  the  deed  of  1813;  still  this  demandant, 
who  claims  under  Hammond,  would  be  estopped  by  the  deed 
of  1816,  to  say  that  Hammond  did,  in  1822,  hold  the  land 
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under  the  deed  of  1813,  and  there  would  be  an  eatoppel  against 
an  estoppel,  which  sets  the  matter  at  large. 

EsTOPFEL  BT  Acx)XPTAKCS  OF  Leasb. — ^The  l*w  ralfttmg  to  tiie  estoppel 
growing  out  of  the  aooeptance  of  a  leaee,  and  to  the  doxation  of  sooh 
toppel,  is  <^i^^o^llllP<l  in  the  note  to  Camp  v.  Camp,  13  Am.  Dea  68. 
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Hat  zk  a  Babn  mat  bb  Attaghbd,  and  may  alao  be  removed,  if 

for  its  seoority. 
A  SsBRUTF  Uknbcbssarilt  REMOVING  Hat  thos  attached,  or  wantonly 

moving  it  at  an  improper  time,  is  liable  as  a  trespasser  ab  tattio,  if  the 

property  is  injured  by  such  removal. 

Trespass  for  taking  and  carrying  away  certain  hay,  rye  and 
oats.  Plea  in  bar,  by  White,  defendant,  that,  being  a  depuly 
sheriff,  he  took  said  articles  by  virtue  of  a  writ  of  attachment 
against  the  plaintiff.  Reply,  that  after  attaching  the  goods, 
the  said  White  abused  and  wasted  them,  and  issue  joined 
thereon.  Joseph  Haskell,  defendant,  pleaded  in  bar  that  he 
purchased  a  writ  against  the  plaintiff,  and  delivered  the  same 
to  White,  who,  by  virtue  thereof,  took  the  articles.  Reply, 
that  after  the  goods  were  attached,  A.  and  J.  Haskell,  by  com- 
mand of  the  said  Joseph,  abused  and  wasted  said  goods,  and 
issue  joined  thereon.  The  other  defendants  justified  as  serv- 
ants of  White.  Reply,  that  they  severally  abused  and  wasted 
the  goods  attached,  and  issue  joined  thereon. 

It  appeared  that  the  plaintiff,  an  inhabitant  of  Concord, 
Massachusetts,  owned  a  farm  in  Troy,  New  Hampshire,  fifty 
miles  from  Concord;  that  White  having  two  writs  of  attach- 
ment against  the  plaintiff,  went  to  his  barn  in  Troy,  on  the 
morning  of  December  2,  1822,  shortly  after  midnight,  and 
attached  a  large  quantity  of  hay,  rye  and  oats,  and  without 
attempting  to  secure  the  same  there,  or  giving  the  plaintiff  an 
opportunity  to  procure  a  person  to  be  responsible  for  the  prop- 
erty, immediately  removed  the  same  in  very  unfavorable 
weather,  whereby  the  hay  and  grain  were  much  injured,  the 
other  defendants  being  present,  and  assisting  him. 

The  jury  were  instructed  that  it  was  the  duty  of  an  officer, 
after  attaching  goods,  to  endeavor  to  secure  them  in  the  place 
where  found,  or  if  this  be  impracticable,  to  give  the  debtor  the 
notice,  so  as  to  enable  him  to  prevent  the  removal  by  paying 
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the  debt,  or  furnishiDg  some  person  to  become  responsible  for 
the  goods;  that  the  officer  might  put  the  property  into  the  cus- 
tody of  some  person  at  the  debtor's  expense  until  he  could  be 
notified;  and  that  if  the  jury  were  satisfied  that  White  immedi- 
ately proceeded  to  remove  the  property,  without  attempting  to 
secure  it  where  found,  or  giving  the  debtor  an  opportunity  to 
prevent  its  removal,  he  and  those  who  assisted  him  were  liable 
as  trespassers  for  the  resulting  damages.  Yerdict  for  the 
plaintiff,  with  sixty  dollars  damages,  and  motion  for  a  new 
trial  on  the  ground  of  misdirection. 

Chapman  and  L.  Chamberlain,  for  the  defendants. 

J.  Parker^  for  the  plaintiff. 

BiGHABi>soK,  C.  J.  The  first  question  to  be  settled  in  this 
case  is,  whether  the  articles  mentioned  in  the  declaration  were, 
under  the  circumstances,  liable  to  be  attached  upon  mesne  pro- 
cess; because,  if  they  were  not,  it  is  very  clear,  these  defend- 
ants are  all  trespassers.  This  question  is  to  be  settled  by  a 
recurrence  to  the  rules  of  the  common  law,  in  analogous  cases, 
and  to  our  own  practice.  There  is  a  close  analogy  between  our 
attachments  upon  mesne  process  and  a  distress  at  common  law, 
to  compel  an  appearance  or  the  performance  of  a  duty;  and  the 
decisions,  which  have  settled  what  may  be  distrained,  have 
been  supposed  to  have  a  direct  bearing  upon  the  question  ^ 
which  we  are  now  to  consider.  Those  decisions  will  therefore 
be  in  the  first  place  examined.  And  the  result  of  such  an 
examination  cannot  be  expressed  with  more  precision  and  per- 
spicuity than  in  the  language  of  Parsons,  C.  J.,  in  the  case  of 
Bond  V.  Ward,  7  Mass.  129  [5  Am.  Dec.  28].  "  At  common  law, 
all  distresses,  as  well  those  to  compel  an  appearance,  as  to  per- 
form any  other  duty,  must,  when  the  duty  is  performed,  be 
restored  in  the  same  plight  in  which  they  were  taken.  For  this 
reason,  goods  could  not  be  distrained,  which  in  consequence 
of  the  distress  could  not  be  returned  in  the  same  plight,  in 
which  they  were  taken,  as  sheaves  of  com,  or  hay  in  a  bam, 
because  they  would  be  injured;  as  the  grain  of  the  sheaves 
would  be  shattered.  But  the  sheaves  or  hay  in  a  cart  might  be 
distrained  in  the  cart,  because,  by  removing  them  with  the  cart 
no  damage  might  happen  to  them." 

This  account  of  the  ancient  law,  on  this  point  is,  in  truth, ' 
the  fair  sum  of  all  the  authorities  relating  to  the  subject:  Co. 
Lit.  47  a:  and  b.;  Com.  Dig.  ''Distress,"  B.  and  C;  1  Eolle's 
Ab^  666;  Wilson  v.  Ducket,  2  Mod.  61.    But  in  England,  the  com- 
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mon  law  was  altered  on  this  subject  by  the  statate  of  2  W.  A 
M.»  cap.  5»  which  enacted,  that  any  person  having^  rent  arrear 
on  a  demise,  might  seize  sheaves  or  shocks  of  com,  or  com  in 
the  straw  or  loose,  or  hay  in  a  bam,  granary,  or  upon  a  hovel, 
stack,  or  rick,  or  otherwise,  upon  any  part  of  the  land  charged 
with  such  rent,  and  lock  up  and  detain  the  same  in  the  plaoe 
where  found,  so  as  such  corn  be  not  removed  to  the  prejudice 
of  the  owner:  Bacon's  Ab.  "Distress,"  D.    And  what  was  done 
in  England  by  statute  in  this  respect,  in  relation  to  distresses, 
has  been  done  here  by  immemorial  usage,  in  relation  to  attach- 
ments upon  mesne  process.    For  it  is  believed,  that  no  man 
now  living  can  recollect  the  time,  when  it  was  not  the  practice 
to  attach  upon  mesne  process  hay  in  a  bam:    CampbeU  v.  John- 
eon,  11  Mass.  184.    Nor  is  it  known  that  any  general  inconven- 
ience has  arisen  from  this  practice.    It  being  the  interest  of 
both  the  debtor  and  the  creditor,  that  property  attached  should 
be  preserved  safely  and  not  be  wasted,  some  arrangement  has 
in  general  been  made  to  prevent  the  damage,  which  hay,  and 
grain  in  the  straw,  must  sustain  by  a  removal.    Either  some 
person  has  been  found,  in  whose  custody  it  could  be  left,  or 
who  was  willing  to  become  responsible  for  the  delivery  of  it 
when  demanded;  or  it  has  been  in  some  other  way  secured  in 
the  place  where  attached.    It  is  believed  to  have  been  very  rare, 
that  hay  or  grain  in  the  sheaf  have  been  removed  from  a  bam. 
And  when  it  has  been,  it  was  only  when  small  quantities  were 
attached.    In  this  way  creditors  have  been  enabled  to  seize  this 
sort  of  property  to  secure  their  debts,  without  any  material  in- 
jury to  the  debtor;  and  on  the  whole,  no  doubt  is  entertained, 
that  articles  of  this  kind  are  subject  to  attachment  on  mesne 
process. 

It  may  be  useful  to  inquire  in  the  next  place,  whether  these 
defenduits  so  conducted  with  the  property  attached  as  to  ren- 
der themselves  liable  in  any  form  of  action  for  the  damage  it 
sustained.  Because,  if  this  question  is  to  be  answered  in  the 
negative,  all  further  inquiry  is  unnecessary.  When  an  officer 
seizes  goods  upon  mesne  process,  it  is  his  duty  to  see  them 
safely  kept,  in  order  that  they  may  be  had  to  satisfy  the  i^laims 
of  the  attaching  creditor,  if  wanted;  and  if  not  needed  for  that 
purpose,  that  they  may  be  duly  restored  to  the  debtor.  He 
ought,  in  the  first  place,  to  take  care  that  they  are  not  left  in 
such  a  situation  as  to  mislead  other  creditors,  and  to  be  thus 
exposed  to  be  lawfully  seized  on  other  process.  Hiff  duty  to 
the  creditor  binds  him  to  do  this.     But  this  should  be  done 
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with  as  little  expense,  and  with  as  little  injury  to  the  property 
attached  as  may  be.  He  is  not  to  destroy  the  goods,  in  order 
to  prevent  a  seizure  by  other  o£Bcers;  nor  is  he  to  cause  any 
unnecessary  waste  or  expense  for  that  purpose.  He  is  bound 
by  his  duty  both  to  the  debtor  and  creditor  to  be  cautious  and 
prudent  in  this  respect.  In  the  discharge  of  his  duties  on  oc- 
casions of  this  kind,  he  must  be  allowed  the  exercise  of  some 
discretion,  and  is  not  to  be  made  liable  for  eveiy  trivial  mis- 
take in  judgment  he  may  make  in  doubtful  cases.  But  the  dis- 
cretion allowed  him  must  be  a  sound  discretion,  exercised  with 
perfect  good  faith,  and  with  an  intent  to  subserve  the  interests 
of  both  the  debtor  and  the  creditor.  There  are  cases,  without 
doubt,  in  which  hay  attached  in  a  bam  may,  and  ought  to,  be 
removed.  But  as  it  is  well  known  that  this  cannot  be  done 
without  considerable  waste,  and  some  damage  to  the  article, 
reasonable  diligence  should  be  used  by  the  officer  to  prevent  it, 
if  practicable.  There  are  many  ways  in  which  the  waste  inci- 
dent to  a  removal  in  these  cases  may  be  avoided.  It  may  some- 
times be  done  by  the  debtors  paying  the  claim  of  the  creditor, 
or  by  procuring  some  person  to  become  surety  for  the  payment. 
With  the  assent  of  the  debtor,  the  hay  may  be  locked  up  in 
the  bam,  or  may  be  left  in  the  care  and  custody  of  some  per- 
son in  the  neighborhood.  In  many  cases,  individuals  may  be 
found  willing  to  become  responsible  for  the  delivery  of  the 
goods  attached  upon  demand.  It  is  believed  that  in  practice 
it  has  rarely  been  found  necessary  to  remove  hay  when  attached. 
Some  arrangement  has  in  general  been  readily  made  to  prevent 
a  removal.  Most  assuredly  there  are  ways  and  methods  enough 
in  which  a  removal  may  be  avoided  to  render  it  fit  and  proper 
that  the  officer  should  give  the  debtor  an  opportunity  to  avail 
himself  of  them,  if  he  see  fit.  In  cases  where  very  great  waste 
must  be  made  by  a  removal,  it  can  hardly  admit  a  doubt  that 
it  is  the  duty  of  the  officer  to  give  the  debtor  notice  of  the  at- 
tachment before  he  proceeds  to  make  the  removal.  Indeed, 
the  officer  should  demean  himself  as  every  prudent  man  would 
under  like  circumstances.  If  the  waste  and  injury  of  a  re- 
moval can  be  avoided  by  ordinary  diligence,  it  is  to  be  avoided. 
When  no  way  of  securing  the  property  in  the  place  where  at- 
tached is  found  practicable,  then,  and  not  till  then,  it  is  to  be 
removed. 

Now  let  the  conduct  of  the  officer,  in  the  case  under  consider- 
ation, be  tested  by  these  rules  and  principles.  A  very  large 
quantity  of  hay  and  of  grain  in  the  straw  was  attached.     The 
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seizure  was  made  a  little  after  midnight,  when  the  weather  waa 
Buch  as  to  render  it  a  very  unfavorable  time  to  remove  the  prop- 
erty. The  debtor  resided  about  fifty  miles  from  the  place  where 
the  attachment  was  made.  What  ought,  under  these  circam- 
stances,  to  have  been  done  ?  The  first  thing,  which  one  would 
suppose  must  have  struck  the  mind  of  a  man  of  common 
prudence  in  such  a  case,  would  have  been  the  propriety  of  wait- 
ing for  the  return  of  favorable  weather,  or  at  least,  for  the 
return  of  open  daylight,  before  any  attempt  was  made  to 
remove  the  property.  But  in  this  case,  these  circumstanoes 
were  wholly  disregarded,  and  the  removal  commenced  in  the 
night,  in  defiance  of  the  wind  and  weather. 

As  the  quantity  of  hay  and  grain  was  veiy  considerable,  it 
must  have  been  very  obvious  to  every  mind,  that  much  expense 
and  trouble,  as  well  as  waste  of  the  property,  might  be  saved  by 
securing  the  property  in  the  bam,  where  it  was  seized.  And  it 
is  not  a  little  surprising,  that  it  should  not  have  occurred  to  the 
officer  on  that  occasion,  that  it  was  proper  to  consult  the  debtor, 
or  his  tenant,  as  to  the  practicability  of  thus  securing  the  prop- 
erty. But  the  operations  of  these  defendants  seem  not  to  have 
been  delayed  a  moment  by  a  thought  of  this  kind. 

There  is  another  view  of  this  subject,  which  must  not  be  dis- 
regarded. The  debtor  in  this  instance,  seems  to  have  had  in 
his  possession,  a  considerable  amount  of  property,  while  the 
claims  of  the  attaching  creditors  did  not  amoimt  to  a  veiy  large 
sum.  In  such  a  case,  the  propriety  of  delaying  the  removal  of 
a  large  quantity  of  goods  extremely  liable  to  be  injured  by 
removal,  until  the  debtor  could  have  notice,  and  thus  have  an 
opportunity  to  prevent  the  waste  and  loss,  which  a  removal  must 
occasion,  by  adjusting  the  claims  of  the  attaching  creditors  in 
some  way,  must  have  been  very  obvious.  This  could  not  have 
caused  a  delay  of  more  than  two  or  three  days,  during  which 
the  property  might  have  been  kept  with  perfect  safety,  for  a 
very  trivial  expense.  Yet,  this  view  of  the  subject,  obvious  as 
it  seems  to  be,  had  no  influence  upon  the  course  of  these 
defendants. 

The  goods  attached  were  removed  without  any  delay.  The 
consequence  was  just  what  was  to  have  been  expected.  There 
was  a  great  waste  of  the  property.  The  jury  have  assessed  the 
actual  damage  at  sixty  dollars,  when,  if  we  rightly  recollect, 
the  whole  amount  of  the  debts,  to  secure  which  the  attachment 
was  made,  was  under  two  hundred  dollars.  For  myself,  I  must 
confess,  that  when  I  consider  the  time  and  the  weather,  when 
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Uie  removal  of  the  property  took  place,  and  the  very  great 
baste  with  which  it  was  done,  I  am  wholly  at  a  loss  to  conjec- 
ture any  fair  motive,  which  could  have  impelled  the  defendants 
to  pursue  the  course  they  adopted.  Their  motives  are,  how- 
ever, immaterial  in  this  case.  But  whatever  may  have  been 
their  views,  their  conduct  was,  in  my  judgment,  extremely  im- 
proper, and  was  such  an  abuse  of  the  process  of  the  law,  as 
must  render  them  liable  for  the  damages  which  the  plaintiff 
has  sustained. 

In  the  case  of  Bice  v.  Proctor,  to  which  Parsons,  C.  J.  al- 
ludes in  his  opinion  in  the  case  of  Bond  v.  Ward,  7  Mass.  480 
[5  Am.  Dec.  28],  the  facts  were  as  follows:  Proctor  had  given 
to  Rice  a  lease  of  a  farm  for  a  year,  at  a  certain  rent',  and  ap- 
prehending that  Bice  was  in  failing  circumstances,  brought  his 
action  for  the  rent  before  the  expiration  of  the  year,  and 
attached  a  quantity  of  hay,  which  Bice  had  put  into  the  bam 
upon  the  farm.  The  action  thus  commenced  was  tried  in  the 
court  of  common  pleas  in  Middlesex,  December  term,  1807, 
and  Proctor  failed  in  his  suit,  having,  in  the  opinion  of  the 
court,  commenced  it  prematurely,  and  before  the  rent  was  due. 
The  attachment  being  thus  dissolved,  Bice  had  his  hay  again. 
But  being  an  innkeeper,  and  having  sustained  damage  by  the 
temporary  loss  of  his  hay,  he  brought  an  action  of  trover  against 
Proctor,  to  recover  the  damage  he  had  sustained.  This  cause 
was  tried  in  Middlesex,  at  April  term,  1809,  and  a  verdict  re- 
turned for  the  plaintiff;  upon  which  the  court,  after  having  the 
case  for  some  time  under  consideration,  afterwards  rendered 
judgment.  If,  upon  the  facts  of  the  case.  Bice  was  legally  en- 
titled to  maintain  an  action,  it  would  have  been  matter  of  no 
little  surprise,  had  it  been  found  that  this  plaintiff,  upon  the 
facts  here  stated,  was  entitled  to  no  redress. 

But  one  further  question  remains  to  be  examined.  Have 
these  defendants  so  conducted  as  to  render  themselves  tres- 
passers ab  initio  f  For  as  the  seizure  of  the  goods  was  lawful, 
if  they  have  not  so  conducted,  this  action  cannot  be  maintained. 
The  general  rule  is,  that  he  who  at  first  acts  with  propriety 
under  an  authority  or  license  given  by  law,  and  afterwards 
abuses  it,  shall  be  considered  a  trespasser  from  the  beginning: 
The  Six  Carpenter^  case,  S  Coke,  290;  1  Chit.  PI.  172;  Per- 
kins, sec.  190;  Com.  Dig.,  "Trespass,"  C,  and  "Distress," 
D,  6. 

The  reason  of  this  rule  seems  to  be,  that  it  would  be  contrary 
to  sound  public  policy  to  permit  a  man  to  juscify  himself  at  all 
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under  a  lioense  or  authority  allowed  liim  by  law,  after  he  had 
abused  the  license  or  authority  thus  allowed  him,  and  used  it 
for  improper  purposes.     The  presumption  of  law  is,  that  he 
who  thus  abuses  such  an  authority,  assumed  the  exercise  of  it 
in  the  first  place,  for  the  purpose  of  abusing  it.     The  abuse  is, 
therefore,  Tery  justly  held  to  be  a  forfeiture  of  all  the  proteo- 
tion  which  the  law  would  otherwise  give.     The  nature  and  ex- 
tent of  the  rule  will  be  best  understood  by  an  examination  of 
the  particular  cases  in  which  it  has  been  applied.    If  a  man 
enter  into  a  tavern  to  drink,  and  after  drinking  carry  away  the 
cup  against  the  will  of  the  tavemer,  he  shall  be  punished  for 
his  first  entry;  for  it  cannot  be  intended  that  his  entry  was  with 
any  other  intent  than  to  take  the  cup,  for  the  law  cannot  judge 
his  intent  against  his  act:   Perkins,  sec.  191.    In  trespass  tor 
taking  and  cutting  the  plaintiff's  nets  and  oars,  the  defendant 
pleaded  in  bar,  that  he  had  a  seTeral  fishery,  and  that  the 
plaintiff  endeavored  with  the  oars  to  row  upon  the  water,  and 
with  the  nets  to  take  his  fish,  and  that,  for  the  safeguard  of 
his  fishing  he  took  and  cut  the  nets  and  oars.    To  this  plea  the 
plaintiff  demurred;  and  the  plea  was  held  to  be  bad;  because, 
although  the  defendant  might  have  seissed  and  detained  the  nets 
and  oars,  as  damage  fectaant,  yet  the  cutting  was  unlawful  and 
made  him  a  trespasser:  Beynell  y.  Champemoon^  Oro.  Oar.  228. 
In  trespass  for  taking  and  carrying  away  a  horse,  the  defendant 
pleaded  that  he  took  and  detained  the  horse  as  an  estray.     The 
plaintiff  replied,  that  the  defendant  labored  the  horse,  riding 
upon  him  and  drawing  with  him.    To  which  replication  the  de- 
fendant demurred.      The  court  held  that  the  defendant  was 
punishable  for  the  abuse  as  a  trespasser  ab  initio:   Bagthawe  t. 
Ooward,  Cro.  Jac.  147;  S.  C,  Telv.  96,  S.  P.;  Oxley  v.TTatts,  1 
T.  B.  12;  3  Wils.  20.    So  it  has  been  held,  that  if  a  lessor  enter 
to  see  if  waste  has  been  done  upon  the  land  leased,  and  remain 
a]l  night  upon  the  land  without  the  assent  of  the  lessee,  he  be- 
comes a  trespasser  o^  tntto:  2  Belle's  Ab.  561.     And  the  tanning 
of  raw  hides,  seized  as  a  distress,  has  been  held  to  make  him 
who  seized  them  a  trespasser;  because  they  are  so  changed  by 
the  operation  as  not  to  be  known  by  the  owner:   Durcamb  ▼. 
Beeve,  Oro.  Eliz.  783;  2  BoUe's  Ab.  561. 

If  an  officer,  who  has  entered  a  house  and  there  attached 
goods,  keep  the  goods  in  the  house  for  a  long  and  unreasonable 
time,  without  remoring  them  to  a  place  for  safe  custody,  he 
becomes  a  trespasser  ab  initio:  Bead  t.  Harruion^  2  W.  S!.  1218; 
GHffith  ▼.  Scott,  2  Str.  716;  11  East,  394  and  Id.  404,  note. 
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In  Oib9on'9  case^  2  Bolle's  Ab.  561,  it  was  decided,  that  tf  a 
fieaicher  seize  certain  stuffs  and  unpack  them,  and  place  them  in 
the  dirt  by  which  they  are  injured,  although  the  search  was 
lawful,  yet  the  placing  the  goods  in  the  dirt  was  such  an  abuse 
of  his  authority  as  to  render  him  a  trespasser  ab  iniHo.    Where 
an  officer,  who  was  authorized  by  a  statute  of  the  United  States, 
to  seize  and  sell  goods  as  a  distress  for  taxes,  seized  goods  and 
sold  them  immediately  at  auction,  without  giving  any  notice  of 
the  time  and  place  of  sale,  he  was  held  to  be  a  trespasser 
ab  initio:  Blake  t.  Johnson^  1  N.  H.  41.     So  in  Sackrider  t. 
JdcDofudd,  10  Johns.  253,  it  was  decided,  that  if  a  distrainer 
of  cattle,  damage  feaaanl,  impound  them  without  having  the 
damage  ascertained,  as  required  by  the  law  of  the  place,  it  was 
unlawful,  and  made  the  party  impounding  the  cattle  a  tres- 
passer od  initio:  Pratt  v.  Petrie,  2  Johns.  191. 

In  some  cases,  a  public  officer  may  forfeit  the  protection  of 
the  authority  under  which  he  acts,  by  an  abuse,  which  consists 
in  mere  non-feasance,  as  in  the  case  when  a  sheriff,  who  has 
made  an  arrest  or  a  seizure  of  goods  by  virtue  of  mesne  process, 
neglects  to  return  the  process.  In  such  a  case  he  will  not  be 
permitted  to  justify  the  arrest  or  seizure  under  it:  1  Chit.  PI. 
186;  Com.  Dig. ''  Betum  "  F,  1 ;  Hoe^s  case,  5  Coke,  99;  2  BoUe'a 
Ab.  563. 

In  the  case  of  Purrington  v.  Loring,  7  Mass.  388,  Parsons, 
C.  J.  seems  to  intimate  an  opinion  that  if  the  act  of  a  public 
officer  be  in  itself  lawful,  he  cannot  be  made  a  trespasser  ab  initio, 
by  showing  that  the  act  was  done  in  an  improper  manner;  but 
that  opinion  was  altogether  extrajudicial.  The  point  did  not 
arise  in  the  case,  and  the  decision  was  placed  upon  other 
grounds.  And  in  the  case  of  PhiUipa  v.  Bacon,  9  East,  303, 
Lord  Ellenborough,  after  hearing  an  argument  upon  the  point, 
declared  that  he  was  strongly  inclined  to  a  contrary  opinion. 

On  the  whole,  it  is  believed,  that  an  attentive  examination  of 
all  the  authorities  will  clearly  show  that  a  man  may  become  a 
trespasser  ab  initio  not  only  by  using  an  authority,  which  the 
law  gives  him,  for  improper  purposes,  or  by  pushing  the  exer- 
cise of  it  beyond  its  due  limits,  but  by  exerdng  it  in  an  impro- 
per and  illegal  manner  to  the  prejudice  of  another.  There  are, 
therefore,  two  grounds  in  this  case,  on  either  of  which,  in  my 
judgment,  these  defendants  may  be  considered  as  trespassers. 
In  the  first  place,  the  hay  and  grain  were  moved  without  any 
necessity  which  can  justify  the  removal.  The  damage  and 
waste  incident  to  such  removal  must  therefore  be  considered  as 
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wantonly  caused  bj  the  defendants.  And  this  wanton  and 
illegal  use  of  process  is  a  forfeiture  of  the  protection  which  it 
would  otherwise  afford.  And  in  the  next  place«  had  there  been 
a  necessity  to  remove  the  goods  attached,  the  doing  of  it  at  an 
unfit  and  unreasonable  time,  when  it  must  inevitably  be  ex- 
posed to  great  and  unnecessaxy  waste  and  destruction,  would 
have  been  such  an  abuse  as  to  render  all  concerned  in  it  tree- 
passers. 

Gbesn,  J.  The  question  in  this  case  is  not  whether  anj 
action  upon  the  facts  disclosed  can  be  sustained  against  the 
defendants,  but  whether  those  facts  are,  in  law,  sufficient  to 
enable  the  plaintiff  to  maintain  an  action  of  trespass.  That 
the  hay,  etc.,  was  attachable  property  is  beyond  doubt  the  uni- 
form practice,  ever  since  our  existence  as  a  state,  is  alone  suffi- 
cient to  put  at  rest  any  doubts  as  to  this  right.  In  Massachu- 
setts the  question  has  been  agitated  and  solemnly  settled  ia 
conformity  to  our  practice:  Campbell  v.  Johmson,  11  Mass.  184. 

Therefore,  in  taking  the  property  mentioned  in  the  plaintiff's 
declaration,  the  defendants  did  no  more  than  their  duty — one 
of  them,  the  officer,  acted  in  obedience  to  a  precept  iu  his 
hands  from  lawful  authority,  and  the  others  acted  at  his  request 
and  as  his  assistants;  if,  therefore,  they  are  liable  in  this  action, 
it  is  not  for  any  wroLg  kone  in  taking  the  plaintiff's  property! 
but  because  their  subsequent  conduct  made  them  trespasseis 
ab  inUio. 

It  is  immaterial  then  to  ascertain  what  departure  from  duty 
makes  an  officer,  having  process,  a  trespasser  from  the  begin- 
ning, because  the  rule  for  assessing  damages  depends  upon  it; 
if  the  defendants  are  trespassers  db  inUio,  their  defense  wholly 
fails,  and  they  are  liable  to  pay  the  same  sum  in  damages  whirh 
they  would  have  been  compelled  to  pay  if  they  had  goue  on 
without  any  precept  or  pretense  of  authority,  and  done  all  the 
acts  proved  upon  them;  but  if  they  are  liable  only  in  case,  and 
not  in  trespass,  then  they  are  answerable  only  for  such  sum  in 
damages  as  will  compensate  the  plaintiff  for  the  injury  he  sus- 
tained by  that  part  of  their  doings  which  was  illegal,  irregular 
and  wrong;  and  they  were  protected  by  the  writ  for  that  part 
which  was  legal  and  proper. 

There  is  no  question  but  an  officer  who,  by  virtue  of  a  writ, 
lawfully  takes  property,  may,  by  his  subsequent  abuse,  become 
liable  as  a  trespasser  from  the  beginning;  and  it  is  equally 
clear  that  every  irregularity  and  error  committed  by  such  officer 
will  not  make  him  a  trespasser  from  the  beginning.     The  rule 
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aeems  to  be  that  when  the  o£Bcer  wholly  departs  from  the 
course  pointed  out  for  him  by  the  law,  he  may  be  considered  as 
intending  to  do  so  from  the  beginning,  and  as  making  use  of 
the  process  of  law  for  a  mere  pretense  and  cover;  and  that, 
therefore,  he  is  liable  in  the  same  manner,  and  for  the  same 
damages,  as  he  would  have  been  if  he  had  done  the  same  acts 
without  the  legal  warrant  he  abused. 

'Where,  however,  the  officer  evidently  means  to  do  his  duty 
faithfully  and  properly  in  pursuance  of  the  authority  given  him 
by  law,  but  commits  some  errors  and  mistake,  by  which  a 
debtor  may  sustain  damage,  the  officer  is  not  liable  as  a  tres- 
passer, though  he  may  be  liable  in  case  for  the  damage  done 
by  his  errors  and  mistakes  to  the  person  who  sustains  it.  Thus 
where  the  defendants  took  a  hog  damage  feasant,  and  after- 
wards converted  the  same  to  their  own  use,  they  were  consid- 
ered liable  as  trespassers  ab  initio :  Dye  v.  Lealherdale,  8  Wils. 
20.  So  trespass  was  adjudged  to  lie  against  a  landlord,  who, 
on  making  a  distress  for  rent,  turned  the  family  out  of  doors, 
and  kept  possession  of  the  premises  on  which  he  had  impounded 
the  distress:  EiherUm  v.  PoppleweU,  1  East,  138.  So,  where 
the  defendant  took  a  horse  as  an  estray,  and  afterwards  worked 
him,  he  was  considered  as  a  trespasser  ab  initio :  Oxley  v.  WaUs, 
1  T.  R.  12. 

In  these  cases,  the  persons  who  were  adjudged  trespassers, 
were  not  so  adjudged  for  any  errors  or  mistakes  which  persons 
of  common  intelligence  and  care  might  commit,  but  for  such  a 
complete  departure  from  the  line  of  duty  as  to  warrant  the  con- 
clusion that  they  intended,  from  the  first,  to  commit  wrong, 
and  use  their  legal  authority  as  a  cover  to  their  illegal  conduct; 
but  where  the  facts  proved  warrant  no  such  conclusion,  the 
persons  charged  with  them  are  not  trespassers. 

It  has  been  settled  that  an  action  of  trespass  canoot  be  main- 
tained for  taking  an  excessive  distress:  Hutchins  v.  Chambers, 
1  Burr.  590.  It  was  also  said  by  Chief  Justice  Parsons,  in 
the  case  of  Purrington  v.  Loring,  7  Mass.  338,  that  if  an  officer 
having  seiased  goods  by  virtue  of  a  warrant  of  distress,  wantonly 
removes  them  to  a  great  distance  before  the  sale,  whereby  the 
owner  is  injured,  an  action  of  the  case  may  be  maintained 
against  him,  but  he  is  not  for  this  a  trespasser  ab  initio. 

The  taking  an  excessive  distress,  and  the  removal  of  goods  taken 
by  warrant  of  distress,  to  a  great  distance,  though  wrongs,  are  not 
such  acts  as  will  warrant  the  conclusion  that  the  persons  com- 
mitting them  intended  from  the  beginning  to  abuse  their  au- 
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thority,  and,  therefore^  do  not  make  the  persons  committing 
them  trespassers  ab  initio;  bat  it  is  said,  that,  when  six  ounces 
of  gold  and  one  hundred  ounces  of  silver  were  taken  for  six  shil- 
lings and  eight  pence,  it  was  holden  to  be  an  excessive  distress 
for  which  the  party  was  liable  in  trespass,  because  that  appeared 
upon  the  face  of  it,  and  upon  pleadings,  to  be  excessive,  and 
because  it  was  a  distress  of  gold  and  silver,  which  are  of  certain 
known  value,  and  even  the  measure  of  the  value  of  other  things: 
1  Burr.  590.  Here  could  be  no  mistake,  it  must  have  been  a 
willful  abuse  of  authority,  and,  therefore,  the  law  supposes  the 
party  committing  it  intended  it  from  the  beginning. 

The  question  for  decision  then  is,  whether  the  facts  in  this 
case  show  the  conduct  of  the  defendants  to  be  so  outrageous  as 
to  raise  a  presumption  that  they  intended  from  the  beginning 
to  use  the  authority  of  law  as  a  mere  pretense  for  destroying  the 
plaintiff's  property;  or,  whether  these  facts  discover  such  errors 
and  mistakes  only,  as  the  law  will  presume  men  clothed  with  au- 
thority may  commit,  intending  all  the  time  to  act  in  pursuance 
of  such  authority.  The  facts,  as  reported  by  the  judge  who 
tried  the  cause,  are: 

1.  ''  The  officer  went  to  the  plaintiff's  barn  soon  after  midnight 
and  made  the  attachment."  It  might  be  necessary  to  make  the 
attachment  in  the  night  to  secure  the  plaintiff's  demand.  If, 
therefore,  the  present  plaintiff  suffered  damages  by  reason  of  the 
attachment  being  made  in  the  night,  it  was  his  own  misfortune, 
and  not  the  fault  of  the  officer. 

2.  ''  The  officer  did  not  make  any  attempt  to  secure  the  hay, 
etc.,  where  found."  But  it  does  not  appear  that  such  attempts, 
if  they  had  been  made,  would  have  been  successful;  probably 
the  reason  why  they  did  not  make  the  attempt  was,  because 
they  knew,  if  made,'it  would  prove  fruitless;  at  any  rate  it  was 
the  right  of  the  officer,  who  was  answerable  for  the  property,  to 
judge  whether  the  hay  would  be  secure  in  the  plaintiff's  bam 
or  those  of  the  neighbors;  and  if  he  judged  wrong,  he  is  not,  on 
that  account  a  trespasser.  If  the  plaintiff  has  suffered  by  such 
errors  of  judgment,  he  can,  at  most,  recover  such  damages  as 
he  has  sustained  in  consequence  of  it  in  an  action  on  the  case. 

3.  ' '  The  officer  did  not  give  the  plaintiff  notice  (at  the  distance 
of  fifty  miles)  that  his  property  was  attached  before  removal." 
It  is  the  duty  of  an  officer  having  a  writ  of  attachment,  and  to 
whom  goods  of  the  debtor  are  shown,  to  seize  them,  take  them 
into  his  custody,  and  keep  them  under  his  control,  so  that  he 
may  have  them  to  answer  any  judgment  which  the  plaintiff  in 
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the  suit  may  recover.    If  the  officer  chooses  to  deliver  them 
into  the  hands  of  a  third  person,  on  his  receipt  and  promise  to 
have  them  forthcoming,  still  the  law  considers  the  goods  in  the 
hands  of  the  officer,  and  soch  third  person  is  but  his  servant. 
Unquestionably  the  officer  ought  to  perform  this  duty  openly 
and  fairly,  that  a  debtor,  attentive  to  his  affairs,  may  not  be  de- 
prived by  him  of  any  opportunity  which  his  situation  affords 
him  to  prevent  expense,  and  the  waste  and  destruction  of  his 
property.    The  law  requires,  in  all  cases,  that  its  officers  should 
conduct  themselves  with  fairness  and  moderation.    Notice  to  a 
debtor  in  cases  of  attachment,  before  removing  the  property, 
seems  not  necessarily  connected  with  any  of  these  acts,  which 
the  law  requires  of  an  officer  when  he  attaches  goods  on  mesne 
process.    He  may  obey  the  precept  of  his  writ,  take  the  goods 
of  the  debtor  into  his  custody  and  keep  them  under  his  control, 
without  going  out  of  his  way,  or  incurring  any  expense,  by  giv- 
ing the  debtor  notice  of  what  he  has  done.    There  is  certainly 
no  statute  making  it  the  duty  of  the  officer  to  give  such  notice 
to  the  debtor;  and  if  there  has  been  any  decision  of  this  court 
to  that  effect,  it  is  entirely  unknown  to  me.    Indeed,  I  am  not 
aware  that  the  doctrine  has  the  sanction  of  any  decided  case, 
or  the  dictum  of  any  judge,  for  its  support.    It  cannot  be  pre- 
tended that  an  officer  is  bound  to  give  notice  to  the  debtor  in 
all  cases,  let  the  distance  and  circumstances  be  what  they  may. 
In  what  cases,  then,  is  the  officer  bound  to  give  this  notice? 
Within  what  distance  must  the  defendant  live  to  be  entitled  to 
it,  and  what  must  be  the  degree  of  injury  the  property  may 
sustain  by  removal  ?    If  such  notice  is  required  of  the  officer, 
he  must  judge  of  these  things;  and  if  he  happens  to  err  in 
opinion,  is  he  to  be  subjected  to  an  action  of  trespass,  and 
placed  in  no  better  situation  than  if  he  had  proceeded  without 
process?    If  the  law  makes  this  a  part  of  the  duty  of  the  offi- 
cers, the  practice  hitherto  has  been  altogether  erroneous;  I 
may  also  venture  to  add,  with  much  assurance,  that  no  such 
opinion  has  ever  been  entertained  by  any  member  of  the  bar. 
From  these  considerations,  I  am  unable  to  bring  myself  to  the 
belief  that  any  such  duty  is,  by  law,  required  of  officers.    There 
is  no  question  that  the  law  of  this  state,  which  authorizes  cred- 
itors (or  those  who  pretend  to  be  such)  to  attach  the  property 
of  their  supposed  debtors,  on  mesne  process,  is  exceedingly 
liable  to  abuse.    No  doubt,  debtors  have  suffered  inconvenience 
from  this  law.    Perhaps  it  may  be  further  admitted  that  some 
limitation  and  restriction  on  the  power  of  creditors,  attaching 
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on  mesne  process,  would  be  an  improvement  of  the  law  in  thi^ 
respect;  but  whether  debtors  would^  in  common  cases,  derive 
as  much  advantage  from  notice  of  the  attachment  to  be  g^ven 
by  the  officer  at  their  expense,  while  the  goods  are  still  kept 
under  the  care  of  watchmen,  also  at  their  expense,  as  would 
compensate  for  all  such  expense,  is  very  questionable.  The 
question,  however,  before  the  court  is,  not  what  the  law  ou^hft 
to  be,  but  what  it  is.  It  is  the  province  of  judicial  courts  jus 
dicere,  non  jus  dare. 

4.  "  The  ha  J,  etc.,  was  removed  in  very  unfavorable  weather." 
It  has  before  been  attempted  to  be  shown  that  an  officer  has  a 
right  to  remove  for  safe  keeping  such  property  when  attached; 
and  having  this  general  right,  any  injudicious  conduct,  as  to 
the  manner  and  time  of  removal,  cannot  be  considered  such  a 
total  departure  from  the  line  of  duty  as  to  justify  the  imputa- 
tion that  he  seized  the  properly  originally  with  that  view,  and 
subject  him  to  the  same  damages,  as  if  he  had  done  the  act 
without  any  color  or  pretense  of  authority. 

Suppose  the  law  authorized  a  person  taking  a  distress  to  nse 
it  moderately,  and  it  should  be  used  immoderately;  is  it  possi- 
ble that  the  persons  thus  using  the  distress  should  be  answerable 
for  any  further  damages  than  were  occasioned  by  the  excess? 
He  was  doing  a  lawful  act,  but  he  did  it  wantonly  and  care- 
lessly; in  such  case  there  would  evidently  be  wanting  that 
entire  departure  from  duty  which  seems  to  attend  all  the  cases 
where  persons,  by  their  subsequent  unlawful  acts,  have  been 
adjudged  trespassers  ab  initio.  The  law  arising  on  the  forego- 
ing facts  does  not,  in  my  view,  entitle  the  plaintiff  to  the  pres- 
ent action.  If  the  plaintiff  has  suffered  injury  from  the  irregu- 
larities and  mistakes  of  the  defendants  in  serving  a  lawful 
precept,  he  has  his  remedy  by  an  action  on  the  case;  but  it 
would  in  my  opinion  be  monstrous  to  say  that  they  are  liable 
to  the  same  extent,  and  for  the  same  sum  in  damages,  as  they 
would  have  been  if  they  had  done  what  is  here  charged  with- 
out any  authority  whatever;  and  inasmuch  as  this  consequence 
must  follow  from  a  decision  that  they  are  liable  as  trespassers, 
I  am  of  opinion  that  the  defendant's  motion  ought  to  prevail: 
Winterbourne  v.  Morgan,  2  Wils.  313;  11  East,  894;  Van  Breni 
V.  Schenck,  11  Johns.  377;  1  Chit.  Plead.  172-3;  Bull.  N.  P. 
Bl;  Six  Carpenters'  case,  8  Coke,  146. 

Habbib,  J.,  concurred  with  the  chief  justice. 

Judgment  for  the  plaintiff  on  the  verdict. 
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Abusb  of  Prockss,  Trespass  Ab  Initio. — The  distinction  drawn  in  the 
Six  CarpewUrt^  aue^  8  Co.  146;  1  Sm.  Lead.  Cas.  216,  between  an  authority 
in  law  and  an  authority  in  fact,  with  reference  to  the  effect  of  an  abuse  of 
such  aatbority,  is  one  which  has  been  observed  in  all  the  decisions  upon  the 
subject,  although  the  authorities  differ  somewhat  as  to  the  real  foundation 
of  the  distinction.     It  is  well  settled  that  where  an  authority  is  given  to  one 
by  law,  and  he  wantonly  abuses  it,  he  will  become  a  trespasser  ab  initio, 
while  it  is  equally  well  settled  that  an  authority  or  license  conferred  in  fact 
eannot  be  annulled  by  any  subsequent  act  of  the  licensee,  so  as-  to  deprive 
him  of  its  protection  as  to  what  has  been  previously  rightly  done  under  it: 
JUen  V.  Crqfoai,  5  Wend.  606;  Ballard  v.  Nooks,  2  Ark.  45;    Wendell  v. 
Johnton^  8  N.  H.  220;  Jewell  y.  Makood,  44  Id.  474;   Hunnewell  v.  Hobart, 
12  Mo.  565;  Cuahmg  v.  Adams,  18  Pick.  110;  Smith  v.  Pierce,  110  Mass.  35; 
Edelman  v.  Yeakel,  27  Pa.  St  26.     The  reason  given  for  this  distinction  in  the 
Six  Carpenters*  case,  is  "that  in  a  case  of  general  authority  or  license  of  law, 
the  law  adjudges  by  the  subsequent  act  quo  anima,  or  to  what  intent  he  en- 
tered, for  acta  exteriora  indicaTit  interiora  seereta;    Vide  11  H.  IV.  75  b. 
But  when  the  party  gives  an  authority  or  license  himself  to  do  anything,  he 
cannot,  for  any  subsequent  cause,  punish  that  which  is  done  by  his  own  au- 
thority or  license."    It  is  not  easy  to  see,  however,  why  we  may  not  infer  as 
readily  in  the  one  case  as  in  the  other,  that  where  an  abuse  of  authority  oc- 
curs the  wrong-doer  intended  from  the  beginning  to  misuse  it,  and  to  make 
it  the  cover  for  his  wrongful  act.     A  more  satisfactory  reason  for  the  dis- 
tinction is  the  necessity  of  requiring  one  acting  under  an  authority  in  law,  to 
pursue  it  strictly  on  grounds  of  public  policy,  to  prevent  such  an  authority 
from  beinp;  turned  into  "an  instrument  of  injustice  and  oppression,"  while 
no  such  necessity  exists  in  the  case  of  a  mere  personal  license:   Hammond's 
Nisi  Prius,  69;  State  v.  Afoore,  12  N.  H.  42;   Allen  v.  Crqfoot,  6  Wend.  606« 
When  the  law  gives  one  man  an  authority  to  enter  upon  or  take  possession 
of  another's  property  ap^ainst  the  owner's  will,  it  must  provide  ample  safe- 
guards against  the  abuse  of  the  authority,  since  it  disarms  the  owner  of  the 
power  of  protecting  himself.     But  where  the  owner  himself  gives  the  au- 
thority, the  means  of  protection  are  in  his  own  hands. 

What  Abuse  of  Prociss  Constitutzs  Officer  Trespasser. — It  is  not 
every  trifling  irregularity  in  the  execution  of  process  which  will  render  an 
officer  a  trespasser  ab  initio.  There  must,  it  would  seem,  be  such  gross  mis- 
conduct as  to  furnish  an  indication  that  he  intended  at  the  outset  to  use  his 
process  as  a  cover  for  wrong-doing.  It  would  not  be  just,  for  any  slighter 
cause,  to  deprive  him  of  the  protection  of  the  process  as  to  what  has  been 
rightly  performed.  Fowler,  J.,  in  Taylor  v.  Jones,  42  N.  H.  25,  says  on  this 
point:  *'  In  order  to  make  one  who  has  acted  with  propriety  under  legal  pro- 
cess liable,  ab  initio,  for  subsequent  illegal  acts,  it  must  be  shown  that  he 
abused  the  authority  under  which  ho  acted:  Gordon  v.  Cl\ford,  28  N.  H.  412. 
An  intention  afterwards  to  abuse  the  authority  will  not  do  it:  French  v. 
Marston,  24  K.  H.  450.  What  constitutes  an  abuse  of  authority  is  well 
settled.  Mere  nonrfeasance  does  not  amount  to  it:  The  Six  Carpenters*  com, 
8  Co.  290;  Gardner  v.  Campbell,  15  Johns.  402,  where  it  was  held  that  a 
person  taking  the  goods  of  another  under  lawful  authority,  does  not  become 
a  trespasser  ab  initio,  by  refusing  to  restore  them  after  his  authority  is  de- 
termined. To  the  same  point  are  Dunham  v.  Wyckoff,  3  Wend.  280;  Hall  v. 
T%iUU,  2  Id.  475;  JIarsItall  v.  Davis,  1  Id.  109;  Judd  v.  Fox,  0  Cow.  259; 
Clark  V.  Skinner,  20  Johns.  165  [11  Am.  Dec.  302];  MilU  v.  Martin,  19  Id. 
82;  JJ orris  v.  Dewit,  5  Wend.  71;  GaUnf  v.  Lounnbury,  20  Johns.  427.     Such 
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an  error  or  mittake  as  a  penou  of  ordinary  care  or  common  intelligenoe  might 
commit,  will  not  amount  to  an  abase;  bnt  there  mnst  be  saeh  a  complete  de- 
partare  from  the  line  of  daty,  or  such  an  improper  and  illegal  ezercifle  of  the 
aathority  to  the  prejndioe  of  another,  such  an  active  and  willfol  wrong  per^ 
petrated,  as  will  warrant  the  conclusion  that  its  perpetrator  intended  from 
the  first  to  do  wrong,  and  to  use  his  legal  anthori^  as  a  cover  for  hia  illegal 
oondnct.  Where  the  acts  proved  warrant  no  snch  conclusion,  the  penon 
charged  with  them  is  not  a  trespasser:  BarrtU  v.  WhiUf  8  K.  H.  210,  aod 
authorities  cited  by  Chamberlain  arg%€ndo,  and  in  the  dissenting  opinion  of 
Green,  J. :  StaU  v.  Moort,  12  N.  H.  42;  Ferrm  v.  Symcmds,  11  Id.  363.'* 

On  the  ground  that,  in  order  to  deprive  the  officer  of  the  protection  of  his 
process,  his  abuse  of  it  must  be  such  as  to  afford  a  presumption  that  he  in- 
tended it  beforehand,  it  was  held  by  littledale,  J.,  in  Smih  v.  S^gmUm,  7 
Ad.  &  EL  161,  that  an  officer  who  detained  a  prisoner  lawfully  committed  to 
his  custody  for  a  contempt,  beyond  the  time  when  he  should  have  discharged 
him  under  a  particular  statute,  of  the  applicability  of  which  to  the  case  it 
was  claimed  he  had  no  notice,  he  did  not  thereby  become  a  trespasser  ab 
initio,  for  the  reason  that  the  unlawful  detention  under  the  circumstances 
could  not  have  been  intended  when  he  received  him.  The  same  rule  was 
laid  down  and  applied  in  Page  v.  De  Puy,  40  BL  406. 

Must  bb  Posttivk  Act,  Kox-fbasancs  Insutficixnt. — ^It  was  resolved 
in  the  Six  Carpenter^  case,  "that  not  doing  cannot  make  the  party  who  has 
authority  or  license  by  the  law  a  trespasser  ah  initio,  because,  not  doing  is 
no  trespass.'*  In  accordance  with  this  principle  it  has  been  held  in  many 
subsequent  cases  that  mere  non'/eaaance  will  not  render  an  officer,  acting 
under  process,  a  trespasser  ab  inUio»  Thus,  it  was  decided  in  Churchill  v. 
ChurchiU,  12  Vt.  661,  that  refusal  to  take  bail  when  offered  by  a  prisoner 
was  simply  non-feasance,  and  did  not  make  the  officer  a  trespasser  from  the 
beginning.  So,  where  a  partition  was  necessarily  taken  down  to  enable  an 
officer  to  remove  attached  property,  it  was  held  tiiat  his  not  replacing  it  was 
mere  nonfeasance,  and  did  not  render  him  liable  as  a  trespasser  ab  initio: 
Pullman  v.  Steams,  30  Vt.  443.  So,  negligence  in  keeping  property  levied 
on  has  been  held  nonfeasance:  Walerbury  v.  Lockwood,  4  Day,  257.  So, 
where  an  officer  refused  to  restore  goods  ts^en  in  execution  after  the  debt 
had  been  paid:  Chrdner  v.  CampbeU,  16  Johns.  401.  So^  where  a  collector 
of  taxes,  having  arrested  a  delinquent  tax  payer,  under  a  lawful  warrant, 
omitted  to  make  a  certain  indorsement  on  the  warrant  lodged  with  the  jailor: 
O&rdon  v.  Clifford,  28  N.  H.  402.  And  in  Parhtr  v.  Pattee,  4  K.  H.  63,  it 
was  held  that  a  mistake  or  omission  in  return  of  process  would  not  render 
the  officer  a  trespasser  ah  initio,  being  mere  nonfeasance.  So,  it  was  held  in 
Ordvxty  v.  Ferrin,  3  K.  H.  69,  that  a  ooUector  of  taxes,  having  seised  prop- 
erty as  a  distress,  did  not  become  a  trespasser  ab  initio,  by  merely  keeping 
the  property  beyond  the  time  prescribed  by  statute  for  its  sale.  But  pre- 
cisely the  contrary  was  held  in  Braekett  v.  Vining,  49  Me.  366.  And  in 
Bond  V.  Wilder,  16  Vt.  393,  also,  it  was  held  that  neglect  to  sell  property 
taken  under  process  at  the  time  authorised  by  law,  would  render  the  officer  a 
trespasser  ah  initio.  For  another  illustration  of  the  rule  as  to  nonfeasance, 
see  Walker  v.  LoveU,  28  K.  H.  138. 

And,  in  further  accord  with  the  doctrine  of  the  Six  Carpenters*  case,  it  has 
been  held  that  no  abuse  of  process  will  render  an  officer  a  trespasser  ah  initio, 
unless  the  act  constituting  such  abuse  is  forcible  and  of  such  a  nature  as  to  be 
a  trespass  but  for  the  protection  oi  the  process:  Ferrin  v.  Symonds,  11  N.  H. 
363.     Mere  intention  to  do  the  act  will  not  suffice:  Oales  v.  Lounsbmry,  20 
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Johnft.  427.  Kor  will  the  use  of  aburive  or  vitnperatiTe  language,  In  the  ex* 
•eotum  of  prooeea,  make  the  offioer  a  treBpaner  ab  inUio:  Adamt  t.  Aioerf,  11 
Barb.  390.  And  it  haa  been  held  that  extorting  more  money  than  la  dae  on 
«  writ  will  not  have  that  effect,  for  extortion  ia  not  treapaaa:  Shorland  v. 
OovHt,  5  Bam.  &  C.  485.  Bnt  see  caaea  hereafter  cited  holding  an  apparently 
contrary  doctrine.  So  it  ia  held  that  the  act  conatitnting  the  abaae  of  prooeii, 
in  order  to  deprive  the  officer  of  ita  protection,  mutt  be  a  treapaaa  in  ita 
natoxe,  in  JeweU  v.  Mdhood,  44  N.  H.  474. 

It  maat  be  confeaaed  that  the  aoundneaa  of  the  reaaoning  upon  which  thd 
rule  aa  to  •non-feaaance  in  the  Six  Carpenters^  cast  ia  baaed,  ia  not  very  obvi- 
ona,  although  the  rule  ia  ao  amply  anpported  by  authority.  Why  !■  it  necea- 
aary  that  the  abnae  of  the  proceaa  ahonld  in  itaelf  be  an  act  ccmatitnting  a 
treapaaa  ?  When  the  protection  of  the  proceaa  ia  removed,  all  the  t^cer'a  pro- 
^i^mf^  relate  back  to  the  original  entry  or  taking,  and  hia  whole  conduct 
in  the  premiaea  ia  the  trespaaa  complained  of.  The  element  of  force  required 
to  conatitute  the  treapaaa  ia  found  in  the  original  entry  or  aeizure,  which  be- 
eomea  unlawfol  by  the  aubeequent  abuae  of  the  procem.  While  it  ia  true  that 
''not  doing  \m  no  treapaaa,"  may  it  not  be  ao  wanton  and  wrongful  aa  to  render 
the  preTiona  "doing"  a  treapaaa  ?  Thia  would  appear  to  be  the  proper  inquiry 
in  anch  caaea.  Upon  principle,  therefore,  it  would  aeem  to  be  wholly  unnec- 
eaaaiy  that  the  act  conatituting  the  abnae  of  the  prcceaa  ahould  itaelf  be  a 
diatinct  treapaaa.  It  may  well  happen  that  an  officer,  proceeding  under  a 
writ,  nuty,  by  willful  inaction  when  the  law  requirea  him  to  act,  be  guilty  of 
aa  groaa  and  wanton  a  breach  of  duty  aa  if  he  had  done  a  poaitive  wrongful 
act;  and  it  would  aeem  that  he  ought  not  to  be  protected  by  a  mere  artificial 
Uietinction.  And,  aa  will  be  aeen  from  an  examination  of  the  caaea  hereafter 
cited,  in  which  officera  have  been  held  treapaaaera  ab  initio,  for  abuae  of 
proceaa,  the  oourta  have,  in  many  inatancea,  practically  diaregarded  the  dia- 
tinction  between  non'/ecuanes  and  mi^eatanee. 

Acts  Bxndbriko  OmcBB  Trksfassbb. — Among  acta  which  have  been  neld 
to  be  auch  abuae  of  legal  authority  aa  to  render  one  acting  under  auch  authority 
a  treapaaser  ab  inUio  are  the  following:  Levying  on  the  personal  effecta  of  an 
adminiatrator  after  entering  under  proceaa  against  the  gooda  of  the  intestate: 
Haiard  v.  I^irael,  2  Am.  Dec  438.  Putting  intoxicated  peraon  in  charge  of 
attached  property :  McUeolm  v.  Spoor,  12  Met.  279.  Permitting  bailee  of  prop- 
erty taken  on  proceaa  to  make  use  of  the  aame  for  hia  own  benefit:  Briggs  v. 
OUason^  29  Vt.  78.  So  making  any  improper  dispoaition  of  property  so 
taken:  Ealon  v.  Cooper,  29  Vt.  444.  So  any  misuser  of  property  distrained: 
Noih  T.  Mother,  19  Wend.  431,  per  Cowen,  J.  Bnt  using  articlea  which 
have  been  aeixed  under  an  attachment  in  the  neceaaary  removal  of  other 
gooda  taken  under  the  aame  writ  ia  not  auch  abuae  of  the  process  aa  to  render 
the  offioer  a  treapaaaer  ah  initio:  Paul  v.  Slason,  22  Vt  231.  Where  an 
offioer  authorised  to  remove  a  building  from  a  atreet  unlawfully  makea  sale 
of  part  of  it^  he  becomea  a  trespasser  ab  inUio:  Mueeey  v.  Cahoon,  34  Me.  74. 
8o,  where  the  whole  of  a  chattel  is  sold,  and  not  merely  the  debtor's  estate  in 
it  where  another  haa  an  intereat  therein  in  common  with  auch  debtor,  the 
original  aeizure,  though  previously  lawful,  becomea  a  trespass:  AfelviUe  v. 
Brown,  15  Maaa.  82;  Weld  v.  OHver,  21  Pick.  559;  Wadddl  v.  Cook,  2  HiU 
(K.  T.)  47;  WaM  v.  Adams,  3  Denio,  125;  Piero  v.  BeUs,  2  Barb.  633; 
Sheppard  t.  Skdton,  34  Ala.  652.  So  arresting  one  aa  insane,  and,  after  an 
inquiaition,  failing  to  take  the  further  steps  required  by  statute,  but  never- 
theleaa  detaining  the  prisoner:  Cohy  v.  Jackmm,  12  K.  H.  526,  although  thia 
•avora  aomewhat  of  what  in  other  caaea  haa  been  held  to  be  mere  nonr/easanee^ 
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So,  using  criminal  prooeu  for  the  pnrpoie  of  collecting  a  debt:  Shawe  ▼. 
8w*oner^  9  N.  H.  197.     And  generally  where  lawful  procees  against  the  per- 
son haa  been  made  nee  of  for  the  purpose  of  extorting  money  or  proeoring 
the  prisoner  to  do  an  act  against  his  will,  the  imprisonment  is  held  to  be  sach 
duress  as  to  render  the  act  void,  even  though  the  act  itself  is  one  which  he 
ought  in  conscience  to  do:  Biefiardson  v.  Duncan,  3  N.  H.  508;  Severance  x. 
Kimball,  8  Id.  386;  Breck  v.  Blanehard,  22  Id.  303»  citing  the  principal  caML 
So  it  is  a  trespass  ab  inUio  where  a  lessor  who  has  authority  in  law  to  enter 
peaceably  and  remove  his  tenant's  goods  after  a  notice  to  quit,  abuses  the 
authority  by  rough  handling  of  the  goods;  as  by  tearing  up  carpets  without 
removing  the  nails,  or  by  throwing  beds  on  the  ground:   Whitney  v.  Swfil,  22 
K.  H.  10,  where  the  court  say:  "The  power  thus  given  by  law  is  one  liable 
to  great  abase,  and  therefore  must  be  strictly  pursued;"  and  refer  with  ap- 
proval to  the  doctriiie  of  the  principal  case.     So  it  is  held  to  be  a  trespasa 
ab  initio  for  a  landlord,  after  a  lawful  entry  to  terminate  a  lease,  to  make  an 
illegal  search  for  stolen  goods:  Faulkner  v.  Aldenon,  Gilmer  (Va»),  221.     So 
where  an  officer  is  guilty  of  misconduct  with  reference  to  the  sale  of  prop- 
erty taken  under  lawful  process.    As  by  selling  without  oomplying  with  the 
requirements  of  the  statute:  Iia»$  v.  Philbriek^  39  Me.  29;  WaUi$  v.  TrueS' 
dellj  6  Pick.  454.     Or  where  a  collector  of  taxes  sells  property  for  more  than 
the  amount  of  the  tax  and  fails  to  render  to  the  owner  a  written  account  of 
the  surplus  as  required  by  law:  Blanchard  v.  Dow,  32  Me.  567.     Or  where 
an  officer  sells  distrained  property  without  appraisement  or  notioe  aa  pre- 
scribed by  statute:  Blake  v.  Joftneon^  1  N.  H.  91;  Kerr  v.  Sharp,  14  Seig.  ft 
E.  397.     So,  where  property  taken  under  lawful  process  is  sold  at  a  different 
place  from  that  named  in  the  notioe:  ffaU  v.  Bay,  40  Vt.  576.     Or  where 
the  notice  omits  to  name  any  place  of  sale:  Sutton  ▼.  Beach,  2  Vt.  42.     So 
where  attached  property  is  sold  before  the  time  authorised:  Knight  v.  Herrin, 
48  Me.  533.  •  So  where  property  is  sold  on  execution  on  too  short  notice: 
Carrier  v.  Etbaugh,  70  Pa.  St.  239.     So  where  an  impounded  beast  was  sold 
twenty  minutes  before  the  expiration  of  the  twenty-four  hours  after  notioe 
allowed  by  law:  Smith  v.  Oatee,  21  Pick.  55.     So  where  the  officer  neglected 
to  sell  at  the  time  advertised:  Bond  v.  Wilder,  16  Vt.  393.     So  where  prop- 
erty was  detained  beyond  the  time  when  it  could  be  legally  sold:  Brackett  v 
Vining,  49  Me.  356;  but  see,  to  the  contrary,  Ordway  v.  Ferrin,  3  N.  H.  60, 
above  cited.     So  where  property  is  sold  on  execution  after  sunset:  CarnricL 
V.  Myers,  14  Barb.  9. 

Many  of  these  irregularities,  it  will  be  noticed,  seem  to  have  been  mere 
omissions  of  duty,  which,  under  the  rule  laid  down  in  the  Six  Carpenter^ 
case,  would  amount  simply  to  non-feasance  and  would  not  render  the  oilicer 
abusing  the  process  a  trespasser  ab  initio.  Hence,  if  the  distinction  there 
taken  is  sound,  it  is  difficult  to  support  several  of  these  decisions.  So,  in 
the  following  cases,  the  abuse  of  authority  which  was  held  to  render  the 
party  a  trespasser  ab  initio,  seems  to  have  partaken  to  some  extent  of  the 
character  of  mere  non-feasance.  Thus,  where  an  officer  has  been  held  a 
trespasser  for  refusing  to  permit  an  execution-debtor  to  claim  an  exemptiun 
allowed  by  law:  Stevens  v.  Latoson,  7  Blackf.  275;  Wilson  v.  Ellis,  25  Pa.  St. 
238;  Freeman  v.  Smith,  30  Id.  264;  Wilson  v.  McElroy,  32  Id.  82;  Van  Dre- 
sor  V.  King,  34  Id.  201.  So  where  an  officer  remains  in  a  store  too  long  after 
making  an  attachment  of  goods:  RowUy  v.  Rice,  11  Met  337.  So  where  one 
took  up  cattle  unlawfully  straying,  and  omitted  to  leave  with  the  pound- 
keeper  the  memorandum  required  by  statute:  Sherman  v.  Braman,  13  Met. 
407.  So  where  a  guest  at  an  inn  was  held  a  trespasser  nh  initio  for  refusing 
to  leave  when  requested:  Adams  v.  Freeman,  7  Am.  Dea  327. 
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It  mwst  he  noted  tlmt  the  ftboie  of  prooen  which  renders  an  officer  a  trec- 
pMKT  ab  bUtiOf  relaiei  hack  only  to  the  inception  of  proceedingp  nnder  that 
particiilar  procen.  Uenoe,  where  an  officer  haa  made  a  valid  attachment, 
ftnd  has  conducted  properly  thereunder,  his  ahuse  of  authority,  under  an  exe- 
cution issued  pursuant  to  the  attachment,  will  not  render  the  entry  and 
Beizare  under  the  attachment  a  trespass:  Heald  v.  Sargeant,  15  VI  500. 
And,  farther,  the  officer  will  not  be  rendered  a  trespasser  from  the  beginning 
of  proceedings  under  the  process,  unless  he  was  concerned  in  the  original 
Bdzare:  Van  BrurU  v.  Sehmek,  11  Johns.  377,  where  one  custom-house  officer 
made  a  lawful  seizure  of  property,  and  another  officer,  not  concerned  in  such 
seiznre,  afterwards  nusused  the  property.  It  is  clear,  also,  that  misconduct 
which  will  constitute  an  abuse  of  process  must  occur  under  the  process. 
Hence  it  was  held  that  where  one  who  assisted  an  officer  in  executing  a  writ 
of  replevin  had  been  guilty  of  prior  wrongful  conduct  in  procuring  the  writ» 
he  did  not  thereby  become  a  trespasser:  Osgood  ▼.  Carver^  43  Conn.  24. 

For  further  citations  of  the  principal  case,  see  Kendall  ▼.  Mor$e^  43  N.  H. 
553;  McAdm  r.  Oibaon,  5  AU.  341. 


Babns  i;.  Hatgh. 

[S  Nbw  Hammoibs,  8M.] 

Gbieditob  as  SuBflCBiBnro  Witnxss. — In  a  writ  of  entry  against  the 

trator  of  a  deceased  insolvent,  upon  an  instrument  purporting  to  be  the 
intestate's  deed,  the  sole  survivor  of  the  subscribing  witnesses,  although 
a  creditor  of  the  intestate,  must  be  called  by  the  demandant  to  prove  the 
deed,  since  he  has  no  interest  in  the  event  of  the  suit 

Dkjyxbt  or  Deed,  what  is  not. — ^Where  a  grantor  sent  his  deed  to  be 
recorded,  declaring  that  it  was  made  to  prevent  the  lands  being  taken  for 
an  unjust  debt,  the  grantee  having  no  knowledge  of  the  conveyance  until 
after  the  grantor's  death,  it  was  held  not  to  amount  to  a  delivery. 

Wbtt  or  XNTBT.  The  demandant  alleged  that  Joseph  0. 
Bams  being  seized  of  the  premises,  conveyed  the  same  to  the 
demandant,  on  August  14,  1816,  in  fee  and  mortgage  to  secure 
the  payment  of  $2405.  Plea,  that  the  said  instrument  was  not 
the  deed  of  J.  C.  Bams.  It  appeared  that  J.  C.  Bams  died 
insolyent  in  March,  1817,  and  that  one  of  the  tenants  was  his 
administrator.  The  sole  surviyiog  witness  to  the  deed  under 
which  the  demandant  claimed,  being  a  creditor  of  Bams's  estate, 
the  demandant  proposed  not  to  call  him,  but  to  prove  by  other 
witnesses  the  handwriting  of  the  grantor  and  of  the  subscribing 
witnesses  to  the  deed;  but  the  court  being  of  opinion  that  the 
said  subscribing  witness  was  not  interested  in  the  event  of  the 
suit,  decided  that  he  must  be  called.  Being  called,  the  witness 
testified  that  he  saw  the  intestate  sign  the  instrument;  that  the 
demandant  was  not  present;  that  the  intestate  delivered  the 
deed  to  him,  the  witness,  to  take  it  to  the  office  of  the  register 
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of  deeds,  direciing  him  to  keep  the  txanaaction  secret,  and 
deolaring  that  said  instraxnent  was  made  to  prevent  the  land 
being  taken  for  an  unjust  debt.  It  did  not  appear  that  the 
instrument  ever  came  to  the  demandant,  or  that  he  had  any 
knowledge  of  its  existence  until  the  grantor's  death.  The 
demandant  then  o£Eered  what  purported  to  be  a  note  for  $2045, 
dated  August  14, 1816,  signed  by  J.  C.  Bams,  with  proof  of  the 
maker's  handwriting,  but  the  paper  being  submitted  to  the  juxy 
upon  the  evidence,  they  found  it  to  be  a  forgery.  Yerdict  for 
the  tenants,  under  the  direction  of  the  court,  and  subject  to 
the  court's  opinion  upon  the  facts. 

H.  Ohase  and  E.  Fletcher,  for  the  demandant. 

D.  Steele  and  Woodbury,  for  the  tenants. 

By  Court,  Bichabdson,  C.  J.  It  is  objected,  in  this  case,  that 
the  demandant  ought  not  to  have  been  compelled  to  call  the 
subscribing  witness  to  the  deed,  under  which  he  chdmed,  be- 
cause that  witness  being  interested  in  the  estate  of  Joseph  C. 
Barns,  his  interest  inclined  him  to  testify  against  the  demand- 
ant. Bat  we  are  of  opinion,  that  this  objection  must  be  over- 
ruled. The  creditors  of  Joseph  C.  Bams  may  have  an  interest 
in  the  question  whether  the  instrument,  under  which  the  de- 
mandant claims  to  hold  the  land,  be  the  deed  of  Joseph  C. 
Barnes;  but  it  does  not  appear,  that  they  have  any  interest  in 
the  event  of  this  suit.  One  of  the  tenants  is  the  administrator 
of  the  estate  of  Joseph  0:  Bams;  but  that  could  not  have  made 
him  a  good  tenant  to  the  precipe,  in  this  case;  and  for  aught 
that  appears,  the  other  tenant  is  a  total  stranger  to  the  title  of 
Joseph  0.  Barns.  If  the  demandant  prevail  in  this  suit,  the 
administrator  may  sell  the  land  notwithstanding  the  recovery; 
and  if  the  demandant  fail  he  can  do  no  more.  The  interest 
then  of  the  creditors  is  an  interest  in  the  question  and  not  in 
the  cause.  But  it  may  be  supposed,  that  the  creditors  have  an 
interest  in  defeating  this  suit,  because  the  estate  of  the  intestate 
may' be  affected  by  the  costs  which  the  demandant  may  recover. 
But  the  costs  of  this  suit  can  in  no  event  be  a  chsj^e  upon  that 
estate.  The  administrator  might  have  abated  the  demandants' 
suit  by  a  plea  of  non-tenure;  and  ought  not  to  have  taken  upon 
himself  the  tenancy.  But  he  has  chosen  to  litigate  a  cause, 
which  can  settle  nothing,  and  must  therefore  litigate  it  at  his 
own  expense.  The  estate  has  no  interest  in  this  suit,  and  can 
not  be  charged  with  the  expense  of  it. 

The  next  question  is,  whether  the  facts  stated  in  this  case 
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show  a  delivexy  of  the  instrument,  on  which  the  demandant 
rests  his  claim  of  title  ?  It  is  not  to  be  questioned,  that  a  de- 
lively  is  essential  to  the  existence  of  the  deed.  It  is  not  neces- 
sary, that  the  deed  be  delivered  by  the  grantor  into  the  hands  of 
the  grantee,  it  may  be  delivered  to  a  third  person  for  the  use  of 
the  grantee;  it  may  be  delivered  absolutely  or  conditionally; 
but  ^ere  must  be  a  delivexy :  Go.  Lit.  36,  a.  note,  223;  Perkins, 
sees.  137, 138,  1^;  3  Ooke,  35, 36;  Wheelwright  v.  Wheeltcright, 
2  Mass.  447  [3  Am.  Dec.  66];  Batch  v.  Hatch,  9  Mass.  307  [6 
Am.  Dec.  67];  Buggies  v.  Laioaon^  13  Johns.  286  [7  Am.  Dec. 
375];  Shep.  Touch.  67. 

It  has  been  decided,  both  in  Massachusetts  and  in  New  York, 
that  the  sending  of  a  deed  to  be  recorded  does  not  amount  to  a 
delivery:  JSames  v.  Phippa,  12  John.  418;  Mdynard  v.  Maynard, 
10  Mass.  456  [6  Am.  Dec.  146].  And  we  are  of  opinion,  that 
the  sending  of  the  instrument  in  this  case  to  be  recorded, 
coupled  with  the  declaration,  that  it  was  made  to  prevent  the 
bond  from  being  taken  to  pay  an  unjust  debt,  does  not  amount 
to  a  delivery.  There  was  nothing  said  or  done  in  this  case, 
which  shows  a  delivery.  It,  therefore,  becomes  unnecessary  to 
examine  any  other  question,  which  the  case  may  present. 

Judgment  for  the  tenants. 

DsuvERT,  WHAT  GoNSTiTUTBS. — See,  on  thia  snbjeot,  Jackson  v.  Duntap, 
I  Am.  Deo.  100;  WheelunigM  v.  WheelwriglU,  3  Id.  66  and  note;  BMen  v. 
Carter,  4  Id.  185;  Batch  v.  Batch,  6  Id.  67;  Maynard  v.  Maynard,  Id.  146; 
Verplank  v.  Sterry,  7  Id.  d48;  Jagwa  v.  M.  E,  Church,  8  Id.  447.  That  a 
deed  not  deliyered  thoogh  recorded,  ie  invalid,  see  Berberi  ▼.  Btrbert,  12  Id. 
192. 


EASTldUkN  V.  FiFTKTiD. 

[8  Haw  Hampiedub,  888.] 

Kcxni  Patabia  at  Pabtioulab  Timb  anb  Placb.— In  an  aotioa  on  a  noteb 
payable  at  a  partumlar  time  and  place  demand  at  such  time  and  plaoe 
need  not  be  shown. 

Absukpsit  on  a  note  dated  November  19,  1817,  payable  to 
the  plaintiff  or  order  "at  Esqr.  Jackman's  in  Bradford  in  the 
month  of  February,  1823,  ivith  interest,"  and  signed  by  the 
defendants.  It  was  agreed  that  the  plaintiff  was  not  at  the 
place  mentioned  in  February,  1823,  and  that  no  demand  was 
made  there  before  commencing  suit,  and  the  question  was 
submitted  to  the  court,  whether  the  plaintiff  was  entitled  to 
judgment. 
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J7.  O.  Harris,  for  the  plaintiff. 

E.  Webster,  for  the  defendant. 

By  Court,  Riohardsok,  C.  J.  The  contract  of  the  defendants, 
in  this  case,  was  to  pay,  in  the  month  of  February,  1823,  and 
would  have  been  performed  by  a  payment  at  any  time  during 
that  month.  It  may  be,  therefore,  considered  as  a  contract  to 
pay  on  or  before  the  last  day  of  February,  1823;  and  the  ques- 
tion to  be  decided  is,  whether,  when  a  proitiissoiy  note  is  made 
payable  at  a  particular  time  and  place,  it  is  necessary  that  the 
payee  show  a  demand  at  the  place,  in  order  to  enable  him  to 
maintain  an  action? 

It  is  well  settled  that  when  a  promissoxy  note  is  made  payable 
at  a  particular  place,  on  demand,  no  action  can  be  maintained 
without  a  demand:  Sanderson  v.  Botoes,  14  East,  600;  Dichenstm 
T.  Bowes,  16  Id.  110;  Bowes  t.  Howe,  5  Taunt.  30;  Bank  of  Niag- 
ara ▼.  MoOracken,  18  Johns.  498.  There  has  been,  in  England^ 
a  difference  of  opinion  as  to  the  nature  of  an  acceptance  of  a  bill 
of  exchange,  payable  at  a  particular  place.  In  the  court  of  com- 
mon pleas,  the  place,  in  such  a  cas^,  has  been  held  to  be  a  part 
of  the  contract,  and  to  render  a  demand  at  the  place  necessary 
to  charge  the  acceptor  or  the  drawer:  CaUaghan  v.  AyleU,  3 
Taunt.  397;  Oammon  v.  SchwoU,  6  Id.  344;  Ambrose  ▼.  Hopgood, 
2  Id.  61.  In  the  court  of  king 's  bench,  the  place  in  such  a  case, 
has  been  held  not  to  be  a  part  of  the  contract,  but  a  mere  direc- 
tion introduced  for  the  convenience  of  holders  of  the  bills,  and 
it  has  been  decided  that  a  demand  at  the  place  is  not  necessary, 
to  charge  the  acceptor:  Fenton  t.  Goundry,  13  East,  459;  WolcoU 
T.  Van  Sanivoord,  17  Johns.  248. 

In  the  case  of  Bowe  t.  Young,  Brod.  &  Bing.  165,  it  was  de- 
cided, in  the  house  of  lords,  that,  in  an  action  against  the  ac- 
ceptor of  a  bill  of  exchange,  payable  at  a  particular  time  and 
place,  a  presentment  at  the  place  must  be  averred  and  proved. 
It  does  not  seem  to  have  been  settled,  in  England,  whether, 
when  a  promissory  note  is  made  payable  at  a  particular  time  and 
place,  a  demand  is  necessary.  In  the  case  of  Sanderson  v.  Bowes, 
14  East,  604,  Lord  EUenborough  admitted  that  there  might  be 
a  distinction  between  a  promise  to  pay,  at  a  particular  place, 
on  demand,  and  a  promise  to  pay  at  a  particular  time  and 
place;  because  in  the  latter  case,  the  promisor  might  aver  that 
he  was  ready  at  the  time  and  place;  but  in  the  former  case,  the 
time  of  payment  depended  upon  the  pleasure  of  the  promisee. 
And  in  the  case  of  Oarley  v.  Vance,  17  Mass.  389,  the  supreme 
court  of  Massachusetts  held  that,  when  a  promise  was  made  to 
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paj,  at  a  particular  time  and  place,  no  demand  was  necessary; 
bat  if  the  promisor  was  ready,  at  the  time  and  place,  it  was  mat- 
ter of  defense.  The  same  point  was  decided  in  the  case  of  Bug- 
gles  T.  Pollen,  8  Mass.  480.  And  we  are,  on  the  whole,  of  opin- 
ion that,  when  a  note  is  made  payable,  at  a  particular  time  and 
place,  no  demand  is  necessaxy,  and  that  there  must  be  judgment 
for  the  plaintiff. 

NoTB  Patablb  at  PAsnooLAit  Bank.— In  Berhtkhre  Batik  y.  /omm,  4 
Am.  Dec.  175,  and  Woodbridge  v.  Brigham,  7  Id.  S5,  it  wab  held  tbftt  when 
A  note  is  poyftble  at  a  particular  bank,  the  promiaor  ahould  appear  there, 
and  pay  it,  and  no  demand  ia  neoeaaaiy  to  charge  the  indoreer,  it  being  suffi- 
cient if  the  officers  of  the  bank  are  there  to  receive  the  money.  But  in  Sul' 
ihan  y.  MUeheU^  6  Am.  Dea  646,  it  was  held  that  demand  of  payment  at  the 
bsnk  wss  necessary,  in  order  to  make  the  indoiser  liable. 


Dayib  v.  Hall. 

[3  Kiw  Hampshibb,  383.  ] 

The  Pbofsbtt  zn  Goods  Sold  Dobs  Not  Vest  in  the  purchaser  where 
anything  remains  to  be  done  by  the  seller  before  deliyery.  Accordingly, 
where  one  purchased,  and  paid  for  a  quantity  of  hay,  to  be  weighed  out 
ef  a  mow,  when  he  should  see  fit  to  moye  it,  it  was  held  that  the  prop- 
erty did  not  yest  in  him  before  the  weighing,  so  as  to  enable  him  to 
maintain  trover. 

Tboteb  for  a  certain  quantity  of  hay.  Plea,  the  general 
issue.  It  appeared  on  the  trial  that  on  October  16,  1824,  one 
Benjamin  Stevens  made  and  delivered  to  the  plaintiff  a  certain 
writing,  as  follows:  "October  16, 1824.  David  Davis  bought 
of  Benjamin  Stevens  three  tons  and  six  hundred  of  good  En- 
glish hay  that  is  now  in  my  bam  in  Middleton,  to  be  weighed 
out  of  the  lai^e  mow,  any  time  when  said  Davis  may  see  fit  to 
move  the  same,  valued  at  eight  dollars  per  ton,  twenty-six  dol- 
lars and  forty  cents.  Beceived  payment  by  cash  in  full.  Ben- 
jamin Stevens."  Stevens  died  in  October,  and  the  defendant 
was  appointed  his  administrator.  In  December,  1824,  the 
plaintiff  demanded  the  hay  of  the  defendant,  who  refused  to 
deliver  it,  and  converted  it  to  his  own  use.  Verdict  for  the 
plaintiff,  by  consent,  subject  to  the  opinion  of  the  court  upon 
the  facts. 

Eastman,  for  the  plaintiff. 

Mason,  for  the  defendant. 

By  Court,  Habbis,  J.     To  maintain  trover,  the  plaintiff  must 
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prove  that  at  the  time  of  the  converBion  he  had  a  property, 
either  absolute  or  speoial,  in  the  goods,  which  are  the  subject 
of  the  actioD,  and  must  also  show  his  actual  possession,  or  at 
least  his  right  to  immediate  possession  of  them.  To  prove 
these  necessary  facts,  the  plaintiff  relies  on  the  bill  of  parcels 
signed  by  Benjamin  Stevens,  produced  at  the  trial.  The  ques- 
tion is,  whether  that  bill  shows  any  such  property  and  posses* 
sion,  or  right  of  possession,  of  the  hay  alleged  to  have  been 
converted,  in  the  plaintiff?  Had  it  been  for  a  spedfio  lot  of 
hay  separated  and  distinct  from  all  other  property  of  Stevens, 
it  might  have  been  sufficient  evidence.  No  act  on  the  part  of 
the  seller  would  then  have  been  necessary;  and  Davis  might 
have  taken  the  hay  at  his  pleasure.  When  goods  are  sold,  if 
anything  remains  to  be  done  on  the  part  of  the  seller,  as  be- 
tween him  and  the  buyer,  before  the  commodity  purchased  is 
to  be  delivered,  such  right  of  property  does  not  attach  in  the 
buyer  as  to  enable  him  to  maintain  trover  for  the  goods:  Ban' 
son  V.  MByer,  6  East,  614;  WUhera  v.  Lys,  1  Holt,  18. 

In  the  present  instance,  the  hay  for  which  the  plaintiff  paid 
was  part  of  a  large  mow,  and  was  to  be  weighed  out  to  him. 
There  was  no  specific  appropriation  of  any  part.  Weighing 
and  separating  must  precede  deliveiy.  This  was  to  be,  in  part 
at  least,  the  act  of  Stevens.  Before  the  hay  was  weighed, 
Davis  was  not  authorized  to  take  it,  by  his  own  act,  from  the 
mow  in  which  it  was  with  other  hay  of  Stevens.  Ko  part  of 
the  hay  being  particularly  appropriated  to  Davis,  there  was  not 
that  separation  from  the  general  mass,  and  distinct  specifio^ 
tion  and  delivery,  which  the  law  requires,  in  order  to  vest  the 
property  of  the  hay  in  the  plaintiff. 

Upon  a  fair,  legal  construction,  the  bill  of  parcels  amounts 
to  nothing  more  than  a  contract  to  deliver  the  quantify  of  hay 
therein  mentioned.  If  Stevens  had  weighed  off  several  parcels 
each  containing  the  stipulated  quantity,  he  might  have  delivered 
either  of  them;  and  this  would  have  been  a  performance  of  his 
contract:  MvucJdow  v.  Mangles,  1  Taunt.  818;  Awslen  v.  Graven^ 
4  Id.  644;  While  v.  WOka,  S,  Id.  176;  Shepley  v.  Davis,  5  Id. 
617;  Owenson  v.  Morse,  7  T.  B.  64;  MerriU  v.  Johnson,  7  Johns. 
463  [5  Am.  Dec.  289];  McDonald  v.  HewiU,  15  Id.  349  [8  Am. 
Dec.  211]. 

It  is  the  opinion  of  the  court  that  the  evidence  offered  in  this 
case  was  altogether  insufficient  to  support  an  action  of  trover. 
According  to  the  agreement  of  the  parties,  the  verdict  must  bo 
set  aside,  and  a  verdict  entered  for  the  defendant. 
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GOBUBN   t;.  PlOEEBINa. 

[8  Hsw  HAMPOnBB,  415,} 

A  Teubt  Attindino  a  Salb  of  Chattels  is  »  inad  m  to  oraditon. 

£restxov  of  PoeBBsmoN  bt  a  Vbkdor,  after  an  abeolnte  sale  of  chattels, 
is  prima  /aeie^  and  if  imexpUined,  conclusive  evidence  of  a  secret  trust; 
nor  IS  it  explained  by  showing  that  the  sale  was  at  first  without  any 
trust,  but  that  the  goods  were  left  with  the  vendor  under  a  subsequent 
contract  that  he  should  retain  possession  and  pay  rent  for  them. 

Wbxthbr  thbbb  was  ant  Trust  is  a  question  of  fact  for  the  jury;  but 
the  trust  being  proved  or  admitted,  the  fraud  is  an  inference  of  law 
which  the  court  must  pronounce. 

Tbbspass  de  bonis  (uporiatis.  Plea,  the  general  issae.  It 
appeared  in  evidence  that  the  goods  in  qaeation,  which  eon- 
sisted  of  household  furniture,  were  formerly  owned  bj  one 
Sampson,  an  inn-keeper,  who,  being  indebted  to  Delano,  his 
brother-in-law,  sold  the  goods  to  him  on  August  20, 1828,  in 
part  payment  of  the  debt.  Before  the  goods  were  remoYed  it 
was  agreed  between  Sampson  and  Delano  that  they  should  be 
left  and  used  in  the  tavern;  and,  to  protect  them  from  the 
creditors  of  Sampson,  who  was  insolvent,  Delano  leased  them 
for  six  months  to  the  plaintiff  who  was  a  hired  man  in  Samp- 
son's employ;  the  lease  being  made  simply  to  give  Sampson 
and  hi^  family  the  use  of  the  goods.  It  appeared  from  Samp- 
son's testimony  that  the  agreement  to  leave  the  goods  in  the 
house  was  no  part  of  the  contract  of  sale,  but  was  entered  into 
subsequently.  The  goods  were  delivered  to  the  plaintiff  and 
left  and  used  in  the  house  by  Sampson  and  his  family,  as  be- 
fore, until  they  were  seized,  August  26, 1828,  by  the  defendant, 
a  deputy  sheriff  on  an  attachment  against  Sampson.  The  court 
directed  a  verdict  for  the  defendant  subject  to  the  opinion  of 
the  court  upon  the  whole  case. 

Sanderson,  for  the  plaintiff,  contended:  1.  That  retention  of 
possession  of  chattels  by  the  vendor  after  a  sale  is  not  conclu- 
sive evidence  of  fraud,  or  fraud  per  se,  but,  at  most,  is  only  a 
circumstance  from  which,  in  connection  with  other  facts,  the 
jury  may  infer  fraud,  and  referred  to  Twyn^s  case,  3  Go.  80; 
Cadogan  v.  Kennei,  Cowp.  432;  Hasdinion  v.  OiU,  3  T.  B.  620, 
note;  Deioy  v.  BoynUm,  6  East,  257;  Kidd  v.  Bawlinson,  2  Bos. 
k  P.  59;  Barrow  v.  Paxkm,  5  Johns.  258  [4  Am.  Dec.  354]; 
Beals  V.  Guernsey,  8  Id.  446  [5  Am.  Dec.  348];  Portland  Banb 
V.  Staoey,  4  Mass.  661  {3  Am.  Dec.  253];  Paget  v.  Perchard,  1 
Esp.  N.  P.  204;  Bob.  Fraud.  Con.  546;  Low  v.  Haven,  2  N.  EL 


376  COBUBN  V,  PiGKSBIXa.  [N. 

18.  2.  That  Edwards  v.  Harben,  2  T.  B.  594,  ivas  oDBOUiid 
owing  to  the  fact  that  the  court  did  not  distinguiBh  between 
the  Btatutes  of  18  Eliz.  c.  5,  and  27  Eliz.  and  the  statute  of  21 
Jac.  1,  c.  19.  3.  That  the  facts  in  this  case  showed  that  there 
was  no  fraud  in  the  transaction. 

Kimball  and  Woodbury ,  for  the  defendant. 

By  Oourt,  Bichabdson,  0.  J.  In  this  case  the  sale  of  the 
goods  by  Sampson  to  Delano  was  absolute  and  unconditional, 
and  was  made  upon  a  valuable  and  adequate  consideration;  and 
the  only  question  at  the  trial  was,  whether  it  was  made  bona 
fidet  It  was  admitted  that  the  goods  were  not  removed,  but 
were,  by  an  agreement  made  immediately  after  the  sale,  left 
in  the  possession  of  Sampson,  for  his  accommodation,  and 
were  in  fact,  used  by  him,  as  before  the  sale.  The  court  being 
of  opinion  that  the  sale  could  not,  in  law,  be  deemed  bona  fide^ 
directed  the  jury  to  return  a  verdict  for  the  defendant;  and  to 
this  direction  the  plaintiff  has  taken  several  exceptions,  which 
we  shall  now  proceed  to  consider. 

In  the  first  place,  it  is  objected  that  the  question,  whether 
the  sale  was  made  bona  Jide^  was  a  question  of  fact,  to  be  set- 
tled by  the  jury,  and  not  a  question  of  law  for  the  decision  of 
the  court.  In  order  to  render  the  question  involved  in  the  ob- 
jection more  intelligible,  it  may  be  useful  to  examine  with 
attention,  and  ascertain  with  some  precision,  what  absolute 
sales  of  goods  are  to  be  considered  as  made  bona  fide^  and  what 
mala  fde^  within  the  meaning  of  the  rule,  which  requires  all 
sales  of  goods  to  be  made  bona  fide^  in  order  to  be  valid  as 
against  creditors.  A  much  broader  view  of  the  subject  might 
be  taken;  but  in  the  present  case  it  is  not  necessaiy  to  extend 
our  inquiries  beyond  absolute  sales. 

A  sale  of  goods  in  order  to  be  considered  as  made  bona  fide 
with  respect  to  creditors,  must  be  made  without  any  trust  what- 
ever, either  express  or  implied.  This  is  the  doctzine  of  Twyne'B 
€096,  and  we  are  not  aware  that  the  soundness  of  it  has  ever 
been  questioned.  It  is  not  permitted  to  a  debtor  to  convey 
away  his  goods,  by  sale,  with  any  secret  understanding  between 
him  and  the  vendee,  that  the  goods  shall  be  holden  for  the 
benefit  of  the  vendor,  in  any  way  whatever.  The  nature  of  the 
benefit  reserved  in  the  sale  is  immaterial.  It  matters  not 
whether  the  benefit  is  to  consist  in  the  use  of  the  goods,  or  in 
some  other  favor  to  be  shown  by  the  vendee.  Anything  of  this 
kind  is  a  trust,  and  what  the  law  denominates  a  fraud.     "  For 
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that/'  says  Lord  Coke»  "  which  between  the  donor  and  donee 
IB  called  a  trost  per  nomen  spedosumf  is  in  truth,  as  to  all  cred- 
itors, a  frand."  Kor  are  the  grounds  on  which  this  doctrine  is 
founded  unsatisfactory.  All  conveyances  with  secret  resenra- 
tions  for  the  benefit  of  the  vendor,  tend  directly  to  hinder  and 
delay  creditors.  They  hold  out  false  colors  and  false  appear^ 
ances,  and  mislead  and  deceive  creditors.  They  give  to  the 
pzx)perty  of  the  vendor  the  appearance  of  belonging  wholly  to 
another,  when  in  truth  he  has  an  interest  in  it,  concealed  under 
the  trust.  It  is  for  this  reason  that  a  trust  of  this  kind  is  in 
law  a  fraud.  As  the  obvious  tendency  of  these  reservations 
and  trusts  is  to  deceive  and  defraud  creditors,  it  has  not  been 
deemed  necessary  to  stop  to  inquire  into  the  particular  views 
or  motives  of  individuals  in  each  case;  but  all  courts,  relying 
on  the  presumption,  that  every  man  intends  the  probable  con- 
sequences of  his  acts,  have  at  once  pronounced  all  these  trustfi 
to  be  frauds,  not  only  within  the  meaning  of  the  13  Eliz.  c.  6, 
but  at  common  law;  and  have  held  that  sales  without  any  trust 
whatever,  and  such  sales  alone,  are  to  be  considered  as  bona 
fide  sales  with  respect  to  creditors. 

The  nature  of  a  bona  fide  sale  may  be  further  illustrated  by  an 
examination  of  the  two  species  of  trusts,  mentioned  by  Lord 
Coke  in  TiJoyne*B  case :  "  Every  trust,''  says  he,  "  is  either  ex- 
pressed or  implied.  An  express  trust  is,  when  in  the  gift  or 
upon  the  gift,  the  trust  by  word  or  writing  is  expressed.  A 
trust  implied  is,  when  a  man  makes  a  gift  without  any  consid- 
eration, or  on  a*consideration  of  nature  or  blood  only."  And  to 
explain  the  nature  of  an  implied  trust,  he  says:  "  When  a  man, 
being  greatly  indebted  to  sundry  persons,  makes  a  gift  to  his 
son,  or  any  of  his  blood,  without  consideration,  but  only  of 
nature,  the  law  intends  a  trust  between  them,  and  the  donee 
would,  in  consideration  of  such  gift  being  voluntarily  and  freely 
made  to  him,  and  also,  in  consideration  of  nature,  relieve  his 
father  or  cousin,  and  not  see  him  want,  who  had  made  such 
gift  to  him."  Thus,  it  seems,  that  whenever  a  man  in  debt 
transfers  his  property,  without  a  valuable  consideration,  as  such 
a  transfer  tends  to  injure  his  creditors,  the  law  presumes  the 
trust,  and  pronounces  the  transfer  fraudulent.  No  man  is  per- 
mitted to  give  away  his  property  to  the  injury  of  his  creditors. 
Every  such  gift  is  a  violation  of  good  faith,  and,  in  law,  a 
fraud.  It  is  not  necessary  that  fraud  should  have  been  actually 
intended.  The  language  of  the  law  is,  that  no  man  shall  be 
heard  to  saj,  that  he  acted  honestly  and  with  good  faith,  in  giv- 
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Ing  away  property,  which,  in  equity  and  good  conaoienoey  ought 
to  haye  gone  to  pay  his  just  debts. 

Express  trust  may  be  created,  not  only  by  writing  or  by  parol, 
but  by  a  secret  understanding  between  the  parties,  when  noth- 
ing is  said  or  written  on  the  subject;  but.  in  whatever  way  tbey 
may  be  created,  their  nature  is  the  same.  Such  being  the  nature 
of  secret  trusts  and  of  bona  fide  sales,  we  will  now  proceed  to 
inquire  how  far  possession  of  a  chattel  by  the  vendor,  after  a 
sale,  is  evidence  of  a  trust. 

After  a  most  attentive  and  careful  examination  of  the  books 
on  this  subject,  we  have  not  been  able  to  entertain  a  doubt,  that 
the  true  rule,  to  be  deduced  from  all  the  adjudged  cases,  is,  that 
when  the  sale  is  absolute,  possession  and  use  of  the  goods  after- 
wards by  the  vendor,  is  always  prtTiia/acie,  and,  if  unexplained, 
conclusive  evidence  of  a  trust:  Edwards  v.  Earben,  2  T.  B.  587; 
Ikoyne's  case,  3  Coke,  86;  EdmiUon  v.  Euasell,  1  Cranch,  800; 
Dawes  v.  Cope^  4  Binn.  258;  The  United  States  v.  J3be,  3  Cranch, 
73;  1  Taunt.  381;  1  Pick.  295;  4  John.  337;  2  Buls.  225;  1  Esp. 
N.  P.  C.  205;  1  Campb.  332. 

To  this  rule  it  can  hardly  be  said,  that  any  exception  is  to  be 
found  in  the  books.  For  the  cases  of  sales  of  ships  at  sea  seem 
not  to  come  within  the  spirit  of  the  rule,  until  the  vessels  arrive 
in  port;  and  then  the  rule  itself  applies:  Haines  v.  Corliss,  4 
Uass.  659;  8  Id.  287;  4  Id.  661.  So  cases  of  goods,  bought  at 
a  sheriff's  sale,  and  afterwards  loaned  to  the  execution  debtor, 
have  been  held  not  to  come  within  the  rule:  Kidd  v.  Bawlinson, 
2  B.  &  P.  59;  Cole  v.  Davies,  2  Ld.  Baym.  724;  4  Taunt.  823. 
And  tbe  case  of  Steel  v.  Brown  db  Parry,  1  Taunt.  381,  where  it 
was  decided,  that  a  bill  of  sale  of  goods  made  for  a  valuable 
consideration,  unaccompanied  with  possession,  was  valid  as 
against  the  vendor,  and  as  against  a  creditor,  with  whose  knowl- 
edge it  was  made,  is  not  within  the  rule;  because  the  assent  of 
the  creditor  puts  him  on  the  ground  of  a  party  to  the  sale. 

In  no  one  of  the  cases,  cited  by  the  plaintiff's  counsel,  is 
there  a  decision  not  to  be  reconciled  with  this  rule:  Cadogan  v. 
Kennet,  Cowper,  432,  and  Haselinton  v.  GiU,  3  T.  B.  620,  note, 
are  cases  of  marriage  settlements,  and  the  decisions  rest  on 
grounds  peculiar  to  that  species  of  contract.  In  those  caaes, 
possession  is  perfectly  consistent  with  a  bona  fide  sale,  and,  of 
course,  furnishes  no  evidence  of  fraud:  Barrow  v.  Paxton,  5 
John.  258  [4  Am.  Dec.  354],  was  a  case  of  mortgage  and  not  an 
absolute  sale;  and  the  sale  of  the  goods  was  questioned,  by  a 
mbsequent  purchaser,  and  not  by  a  creditor.    The  decision  in 


May,  1826.]  Cobubm  v.  PicEEBiNa.  379 

that  case,  does  not,  therefore,  bear  upon  the  point  we  are  now 
considering. 

In  the  case  of  BealsY.  Ouemsey,  8  John.  446  [5  Am.  Dec.  348], 
the  general  rule,  which  we  have  laid  down,  was  admitted;  bat 
an  explanation  of  the  possession,  which  the  court  deemed  satis- 
f actoiy,  was  given.  That  decision,  therefore,  is  so  far  from  be- 
ing repugnant  to  the  rule,  that  it  is  founded  upon  the  rule: 
Eaven  y.  Irow,  2  K.  H.  13  [9  Am.  Dec.  25],  was  a  case  of  mort- 
gage, and  the  decision  is  not  directly  in  point.  It  was  decided, 
that  when  the  possession  of  goods  mortgaged  is  retained  by  the 
mortgagor,  that  circumstance  alone  is  not  conclusive  evidence 
of  fraud.  The  decision  was,  therefore,  in  perfect  accordance 
with  the  rule  we  have  laid  down.  For  when  the  court  say,  that 
the  possession  of  the  goods  is  not  conclusive  evidence,  all  that 
is  intended  is,  that  it  "  may  be  rebutted  or  explained.'' 

We  have  no  hesitation  in  saying,  that  there  is  no  contradic- 
tion in  the  decisions  on  this  point.  All  the  cases  are  reconciled 
by  the  distinctions  we  have  stated.  There  may  be  some  loose 
and  inaccurate  dicta  of  judges,  in  delivering  opinions,  which,  if 
taken  separately,  and  understood  in  a  broad  sense,  without  any 
reference  to  the  particular  circumstances  of  the  case  under  con- 
sideration, may  seem  to  be  not  easily  reconciled  with  the  rule; 
but  in  the  decisions,  it  is  most  confidently  believed,  that  no 
clashing  is  to  be  found. 

But  it  is  said  that  all  the  decisions,  from  which  we  deduce 
this  rule,  are  founded  upon  error  and  mistake,  in  confounding 
the  statutes  of  13  Eliz.  c.  5,  and  the  21  Jac.  1,  c.  19.  If  there 
be  an  error  of  this  sort,  it  is  one,  to  which  the  maxim  of  ami' 
munis  error  facil  jus  may  be  most  happily  applied;  for  it  seems 
to  have  been  the  error  of  all  the  English  courts,  and  of  all  the 
courts  in  this  country,  whose  attention  can  be  ascertained  to 
have  been  directed  to  this  subject.  There  cannot,  however, 
have  been  any  such  mistake.  For  TSjoyne^s  case,  which,  in  sub- 
stance contains  the  rule  we  have  laid  down,  and  has  ever  since 
been  considered  and  followed  as  sound  law,  was  decided  more 
than  half  a  century  before  the  statute  of  21  Jac.  1,  c.  19,  was 
made. 

And  independent  of  authority,  the  rule  itself  seems  to  us  to 
rest  upon  grounds  the  most  satisfactory.  An  agreement  to  let 
a  vendor  retain  the  possession  and  use  of  the  goods,  after  an 
absolute  sale,  is  not  a  common  and  ordinary  thing  in  the  course 
of  business.  It  is,  therefore,  calculated  to  excite  suspicions; 
and  it  is  the  bounden  duly  of  all  courts,  for  the  safety  and  pro* 
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lection  of  creditors,  to  call  upon  and  bold  the  Tendee,  in  all  such 
cases,  to  explain  clearly  and  satisfactorily,  how  an  absolnte  sale 
could  have  been  bona  fide,  and  yet  the  vendor  retain  the  use  and 
possession.     Such  a  separation  of  the  use  from  the  title  to  per- 
sonal property,  would  afford  a  cover  for  innumerable  frauds 
against  creditors,  if  they  were,  by  law,  compelled  to  unravel 
each  transaction  and  show  actual  fraud.    It  would  rarely  be  in 
their  power  to  do  this  in  the  most  fraudulent  cases.     All  would 
be  contrived  originally,  by  the  parties  to  the  fraud  to  meet  the 
attack;  and  the  fraud  would  be  carefully  covered  by  fortresses 
impregnable  by  any  evidence  which  it  would  be  in  the  power  of 
the  creditors  to  bring  against  them.    But  let  the  burden  of  proof 
be  thrown  upon  the  vendee,  in  these  cases,  to  show  that  the  sale 
was  bona  fide,  if  it  really  were  so,  he,  being  a  party  to  the  trans- 
action, knows  where  the  evidence  is  and  can  easily  show  the  fact; 
and  if  it  were  not  bona  fide,  the  fraud  can  rarely  escape  detection. 

It  thus  seems  to  us,  to  be  settled  as  firmly  as  any  legal  princi- 
ple can  be  settled,  that  the  fraud,  which  renders  void  the  con- 
tract, in  these  cases  is  a  secret  trust,  accompanying  the  sale,  and 
that  in  cases  of  absolute  sales,  possession  and  use  by  the  vendor 
after  the  sale,  is  always  prima  facie,  and  if  unexplained,  con- 
clusive, evidence  of  a  secret  trust.  It  is,  therefore,  very  clear 
that  fraud  is  sometimes  a  question  of  fact,  and  sometimes  a  ques- 
tion of  law.  When  the  question  is,  was  there  a  secret  trust, 
it  is  a  question  of  fact.  But  when  the  fact  of  a  secret  trust  is 
admitted,  or  in  any  way  established,  the  fraud  is  an  inference  of 
law,  which  a  court  is  bound  to  pronounce.  This  is  the  doctrine 
of  Edvoarde  v.  Harben,  2  T.  B.  689;  is  strongly  recognized  in 
Sivrtevaut  v.  Ballard,  9  Johns.  839  [6  Am.  Dec.  281];  was  laid 
down  in  Stone  v.  Orubham,  2  Buls.  226;  was  distinctly  acknowl- 
edged to  be  law  by  the  supreme  court  of  the  United  States,  1 
Oranch,  818,  and  by  the  supreme  court  of  Massachusetts,  IPick. 
296;  and  of  Pennsylvania,  4  Binn.  268. 

Upon  these  principles,  the  question  we  are  now  considering 
is  easily  settled.  It  was  admitted  that  the  sale  of  the  ^goods 
by  Sampson  to  Delano  was  absolute,  and  that  Sampson  retained 
the  possession,  and  had  the  use  of  the  goods  as  before  the  sale. 
There  was  no  question  as  to  the  facts.  The  question  was, 
whether,  upon  these  facts  unexplained,  the  sale  could,  in  law, 
be  deemed  to  have  been  made  bona  fide.  The  whole  dispute 
turned  upon  a  matter  of  law,  and  not  of  fact.  And  so  vdth 
respect  to  the  explanation  which  the  plaintiff  gave  of  the  trans* 
action,  and  upon  which  he  relied  as  rebutting  the  presumption 
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of  a  secret  trust,  arising  from  the  possession  and  use  of  the 
goods  by  the  vendor  after  the  sale,  the  fact  that  the  agreement 
as  to  the  possession  was  made  after  the  sale  was  completed, 
was  taken  for  granted;  and  the  question  was,  whether  in  law  it 
was  suf&cient  to  repel  the  presumption  arising  from  the  posses- 
sion and  use  of  the  goods. 

TVe  are,  therefore,  of  opinion  that  there  was  no  question  of 
fact  in  dispute  between  the  parties  upon  the  trial  which  could 
have  been  submitted  to  the  jury,  and  that  this  exception  must 
be  overruled.  But  it  is  further  excepted  to  the  directions  of  the 
court  that  the  explanation  given  by  the  plaintiff  was,  in  law, 
sufficient  to  repel  the  presumption  arising  from  the  possession 
and  use  of  the  goods;  and  we  will  now  proceed  to  examine  this 
exception.  The  ground  which  counsel  take  is,  that  the  original 
contract,  not  being  fraudulent  at  the  commencement,  shall  not 
become  so  by  matter  ex  post  facto.  The  principle  may  be  con- 
ceded; but  how  does  it  apply  in  this  case?  Lady  Lambert* n 
case,  which  has  been  cited  in  Shep.  Touch.,  was  a  mortgage, 
and  is  said  to  have  been  made  bona  fide  ^  and  for  a  valuable  con- 
sideration. In  such  case,  there  could  be  no  doubt  that  the 
principle  applied.  But  before  that  principle  can  be  applied  to 
this  case,  it  must  be  shown  that  the  sale  was  bona  fide,  and  not 
fraudulent,  at  the  commencement.  Now,  it  happens  that  this 
is  the  very  matter  in  controversy.  The  only  dispute  is,  whether 
the  sale  can  be  considered  as  made  bona  fide;  and  until  that 
question  is  settled,  the  principle  cannot  be  applied. 

Another  answer  to  this  objection  is,  that  there  is  a  wide  dif- 
ference between  a  mortgage  of  land  and  chattels  real,  and 
mortgages  of  mere  goods  and  movables.  In  the  one  case,  the 
title  deeds  are  the  proper  documents  to  show  the  title;  and 
possession  cannot  mislead .  But*  in  the  case  of  personal  chattels, 
possession  is  the  common  evidence  of  title.  In  a  mortgage  of 
real  estate  it  is  not,  therefore,  a  badge  of  fraud  that  possession 
does  not  follow  the  deed:  Bob.  on  Fraud.  Cont.  656.  In  that 
case,  we  may  safely  apply  the  principle,  that  if  the  transaction 
be  not  fraudulent  at  the  commencement,  it  shall  not  become  so 
by  matter  ex  post  facto. 

But,  in  relation  to  sales  and  mortgages  of  personal  property, 
different  rules  are  adapted  in  this  respect.  In  order  to  increase 
the  difficulties  of  fraud,  courts  have  thought  it  expedient  to 
require  certain  signs  of  good  faith,  which  cannot  be  reconciled 
with  fraudulent  purposes.  One  of  these  signs  is,  that  posses* 
sion  shall  accompany  and  follow  the  sale  of  personal  chattels. 
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There  has  been  a  certain  constant  exertion^  by  indiTidnals,  to 
evade  this  rule,  and  to  separate  the  possession  and  nse  of  goods, 
in  these  cases  from  the  title,  in  such  a  manner  as  to  render  the 
transaction  apparently  bona  fide.    But,  from  the  days  of  Queen 
Elizabeth  to  this  hour,  those  exertions  have  been  met  and 
resisted  by  all  courts,  where  the  common  law  is  known  and 
and  respected,  with  all  the  firmness  and  uniformity,  which  the 
importance  of  the  rule  has  demanded.    No  rule  could  have  been 
devised,  better  calculated,  to  check  fraud.    Nothing  has  been 
found  so  embarrassing  to  those  who  have  been  disposed  to  act 
without  good  &ith.    As  soon  as  it  was  settled,  that  not  the  ori- 
ginal contract  alone,  but  the  whole  transaction  and  its  ten- 
dencies, were  to  be  considered,  and  a  judgment  of  the  original 
intentions  formed,  not  from  evidence  of  actual  intention,  but 
from  the  subsequent  conduct  of  the  parties;  it  gave  the  creditors 
the  means  of  detecting  fraud.    And  when  to  this  was  added  the 
rule,  that  possession  and  use,  by  the  vendor,  should,  if  unex- 
plained, be  conclusive  evidence  of  fraud,  it  threw  the  burden  of 
proof  upon  the  parties  to  the  sale,  to  clear  it  from  suspicion, 
and  it  became  in  the  highest  degree,  difficult  to  escape  detection 
in  a  fraudulent  transaction.    These  rules  have  been  in  constant 
use  for  more  than  two  centuries,  and  experience  has  given  an 
ample  illustration  of  the  wisdom,  with  which  they  were  devised 
and  of  the  efficacy,  with  which  they  may  be  applied;  but  the 
principle,  for  which  the  learned  counsel  of  the  plaintiff  has  con- 
tended, that  the  original  contract  is  to  form  the  criterion,  by 
which  the  honesty  of  the  sale  is  to  be  determined,  stands  in 
direct  opposition  to  these  rules.    Nor  is  this  all.    It  stands 
wholly  unsupported  by  authority,  and  seems  to  have  made  its 
appearance  for  the  first  time  in  this  case.    To  give  it  any  coun- 
tenance in  our  courts,  would,  in  our  judgment,  take  from  cred- 
itors some  of  the  most  efficient  means  of  detecting  fraud,  which 
human  ingenuity  has  been  able  to  invent.    We  therefore  think 
that  the  objection  must  be  overruled. 

One  other  circumstance  has  been  mentioned  as  sufficient  to 
clear  this  case  from  all  suspicion  of  fraud;  and  that  is,  that  a 
rent  for  the  use  of  the  goods  was  agreed  to  be  paid;  and  the 
case  of  Watkin8  v.  Burch,  4  Taunt.  823,  seems  to  have  been  cited 
in  support  of  this  proposition.  But,  as  we  have  before  re- 
marked, that  this  was  a  case  of  sale  by  the  sheriff,  and  the  ac- 
tual payment  of  rent  was  thought  to  strengthen  the  evidence  of 
the  fairness  of  the  transaction;  because  such  payment  was  not 
likely  to  have  followed  a  collusive  purchase.    But,  in  a  case 
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like  the  present,  of  an  absolute  sale  by  the  owner  of  the  goods 
himself,  to  ms  debtor,  an  agreement  by  the  vendor,  to  pay  rent 
for  the  goods,  is  not  only  not  inconsistent  with  that  species  of 
bust,  which  the  law  deems  a  fraud,  but  may,  in  fact,  constitute 
a  ]>art  of  the  agreement,  on  which  a  trust  arises.  The  case  is 
also  distinguishable  from  this  in  a  vezy  important  particular. 
There  the  rent  was  actually  paid.  Here  there  was  nothing  but 
an  agreement  to  pay. 

We  hare  now  considered  all  the  exceptions  which  have  been 
taken  in  this  case.  We  haye  examined  them  with  the  utmost 
attention,  not  so  much  because  we  deemed  the  law  to  be  doubt- 
ful or  obscure,  as  because  such  an  examination  seemed  to  be 
due  from  us,  to  the  very  able  and  ingenious  argument  of  the 
plaintiffs  learned  counsel.  And  after  the  best  consideration 
we  have  been  able  to  give  the  subject,  we  have  no  hesitation  in 
saying,  that  the  grounds  on  which  the  plaintiff  has  rested  his 
motion  for  a  new  trial,  are,  in  our  judgment,  insufBdent  to 
sustain  it,  and  that  the  defendant  is  legally  entitled  to. 

Judgment  on  the  verdict. 

BxTBMTioN  or  Possession  Avtkb  Sali. — Cobum  v.  Pickering  is  regarded 
M  ft  leading  case  in  New  Hampahire  npon  the  anbjeot  ci  aeoret  tmata  in  aalea 
of  ohattela,  and  upon  the  effect  of  a  retention  of  poaoearion  by  the  vendor 
aa  evidenoe  of  anch  a  tmat  Saya  BeUowa,  C.  J.,  in  Pttinam  v.  Osgood,  52 
N.  H.  148:  "The  principlea  apon  which  thia  qneation  ia  to  be  decided  may 
be  detected  by  oonaidering  the  mlea  which  goyem  the  retention  of  the 
poaaeeaion  by  the  vendor  on  the  abeolnte  aale  of  gooda.  There,  the  retention 
of  the  pooaeaaion  by  the  vendor  ia  alwaya  prima  /aeie,  and,  if  unexplained, 
eondnaive  evidence  of  a  aecret  tmat.  Thia  is  the  doctrine  of  Cobum  v. 
Pickering,  3  N.  H.  416,  425,  which  haa  aince  been  followed,  and  mnat  be 
regarded  aa  the  aettled  law  of  thia  atate:  See  CooUdge  v.  Mdvin,  42  N.  H. 
610,  and  caaea  dted;  and  it  ia  equally  well  aettled,  that^  the  tmat  being 
eatabliahed,  the  aale  ia  to  be  regarded  aa  fnmdnlent  and  void  aa  againat 
ereditora.  Whether  there  waa  a  tmat,  ia  a  qneation  of  fact;  bnt  the  tmat 
being  eatabliehed,  it  ia  a  conolnaion  of  law  that  the  aale  is  frandolent  and 
void  aa  to  creditora.  Ordinarily,  in  the  caae  of  an  abeolnte  aale  of  gooda,  a 
tmat  will  be  preeumed,  with  na,  from  the  mere  retention  of  poaaeeaion  by  the 
vendor.  In  aome  atatea,  aa  in  Vermont  and  many  othera,  the  preanmption 
ia  eondnaive,  in  othera  it  ia  prima  fade  only,  and  may  be  rebutted  by  idiow- 
ing  the  aale  to  be  bona  fid/e,  aa  in  Maaaachuaetta  and  aome  other  atatea.  The 
dedsiona,  indeed,  in  thia  country  are  very  conflicting  and  unatable  on  thia 
aabjecl  In  New  Hampahire,  however,  aince  the  decidon  in  (7o6uni  v. 
Pidiering,  the  rule  haa  been  ateadily  adhered  to,  that  the  retention  of  the 
poaaeadon  by  the  vendor  ia  alwaya  prima  facie,  and,  if  unezpUuned,  con- 
dndve  evidence  of  a  aeoret  trust.  By  thia  it  ia  not  meant  that  the  poaseadan 
may  be  explained  by  ahowing  that  the  ade  was  really  in  good  fdth;  but  a 
aataafaotory  reaaon  must  be  ahown  for  allowing  the  vendor  to  retain  the 
poaaeadon  of  the  gooda,  elae  it  will  be  preeumed  that  it  waa  intended  that  he 
ahonld  have  the  use  of  them.    What  would  be  aauffident  explanation  of  the 


884  WoABT  V,  WnwiCK.  [N.  H- 

poMesdon,  m  »  general  principle,  has  not  been  determined  in  this  state.  It 
has  been  decided,  however,  that  it  is  not  a  sufficient  explanation  that  the 
sale  was  at  first  without  any  trust,  but  that  soon  after,  and  before  the  goods 
were  removed,  it  was  agreed  that  the  vendor  might  retain  and  use  them,  and 
pay  rent  therefor:  Coburn  v.  Pickering,  before  cited.*'  The  same  learned 
judge,  also,  comments  upon  and  approves  the  doctrine  of  the  principal  caae 
in  Coolidge  v.  Martin,  42  K.  H.  510,  where  the  subsequent  decisions  on  this 
subject  in  New  Hampshire  are  carefully  reviewed.  For  other  decisions 
citing  the  principal  case,  and  approving  the  doctrine  laid  down  in  it,  eee 
Parker  y.  PaUee^^N.  H.  176;  Pauly.  Crooker, Sid.  288;  Pagev.Carpenier, 
10  Id.  77;  Morse  v.  Powers,  17  Id.  286;  iS7iaii7  v.  Thompson,  43  Id.  130; 
Putnam  v.  Osgood,  51  Id.  200;  56  Id.  254.  See,  also,  the  American  note  to 
Twyne^scaae,  1  Sm.  Lea.  Cas.  63,  where  Chief  Justice  Richardson's  opinion 
in  the  principal  case  is  specially  referred  to  "  as  containing  a  very  Inmineos 
exposition  of  this  subject." 

It  was  held,  however,  in  Boardman  v.  Gushing,  12 N.  H.  105,  that  "the 
broad  principle  of  Cohum  v.  Pickering,  *  *  *  however  proper  it  may 
be  in  the  case  of  attachment  (and  where  the  vendor,  whose  claim  is  alleged 
to  be  fraudulent  by  reason  of  a  secret  tmst»  appears  as  plaintiff  or  defendant 
in  a  litigation  respecting  the  title  to  the  property)  cannot  be  applied  in  a  soit 
where  the  party  who  contests  the  sale  as  fraudulent,  summons  the  vendee  as 
a  trustee  of  the  vendor,  and  has  an  opportunity,  if  he  sees  fit,  to  examine 
him  on  oath  relative  to  the  terms,  conditions  and  circumstances  attending 
the  sale.  '*  It  was  there  decided,  accordingly,  that  where  a  party  in  order  to 
secure  a  just  debt  takes  an  absolute  conveyance  of  personal  property,  and  a 
creditor  summons  the  vendee  as  trustee  of  the  vendor,  fraud  is  not  to  be 
inferred,  conclusively,  from  the  form  of  the  conveyance  alone;  and  unless 
there  are  other  circumstances  showing  an  express  design  to  dday  or  defeat 
creditors,  the  trustee  must  be  discharged  if  the  pUuntiff  does  not  pay  or 
tender  the  debt  secured  by  such  conveyance. 

As  to  the  effect  of  a  retention  of  possession  by  a  vendor  of  chsttels  in 
other  states:  see  Clayhom  v.  HiU,  1  Am.  Dec.  452;  StuTteoami  v.  BaUoardf 
6  Id.  281  and  note;  and  CIowy.  Woods,  9  Id.  346  and  note. 
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[8  Nbw  Hammbibb,  473.] 

BmosPBcnYB  Statute. — ^An  act  repealing  a  statute  of  limitations  is,  with 
respect  to  actions  pending  which  are  barred  by  the  statute,  retroepeotivei 
unconstitutional  and  void. 

Abbuhpstt  on  a  note  dated  October  11,  1817,  and  payable  in 
six  months.  The  action  was  commenced  April  12,  1825 »  and 
was  entered  here  iu  September  of  that  year.  Plea,  that  the 
cause  of  action  did  not  accrue  within  six  years,  and  a  general 
demurrer  to  the  plea  and  joinder  therein.  The  question  pre- 
sented appears  in  the  opinion. 

Moody  and  Crosby,  for  the  plaintiff. 
Lyford,  for  the  defendant. 
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Bj  Court,  BiGHABDSOK,  C.  J.  The  statute  of  June  80,  1825, 
entitled  **  an  act  for  the  limitation  of  actions,  and  preventing 
vexatious  suits,"  is  by  its  express  terms  applicable  only  to 
actions  commenced  after  its  enactment;  and  the  last  section  of 
that  act  repeals  all  the  statutes,  which  were  previously  in  force, 
for  the  limitation  of  personal  actions.  If,  therefore,  the  re- 
pealing clause  of  that  statute  can  take  e£fectwith  respect  to 
actions  which  were  pending  on  the  thirtieth  of  June,  1825, 
there  is  now  no  statute  of  limitations  which  can  be  held  to  be 
a  bar  to  such  actions.  But  it  is  contended  on  the  part  of  the 
defendant  that  the  repealing  clause  of  that  statute  is,  so  far  as 
regards  actions  then  pending,  repugnant  to  the  constitution  of 
this  state,  and  therefore  wholly  inoperative;  and  the  question 
which  this  case  presents  for  our  decision  is,  whether  that  clause 
in  the  statute  is  in  that  respect  warranted  by  the  constitution. 
The  clause  in  the  constitution  upon  which  the  defendant  relies, 
is  the  twenty-third  article  in  the  bill  of  rights:  ''  Retrospective 
laws  are  highly  injurious,  oppressive,  and  unjust.  No  such 
law,  therefore,  should  be  made,  either  for  the  decision  of  civil 
causes,  or  the  punishment  of  o£fenses."  We  shall  therefore 
proceed  to  examine  that  article,  and  endeavor  to  ascertain  ite 
meaning,  and  to  see  in  what  cases,  and  to  what  extent,  it  is  to 
be  considered  as  a  limitation  of  the  power  of  the  legislature. 

It  is  evident  from  this  article  in  the  bill  of  rights  that  there 
are  different  kinds  of  retrospective  laws;  for  two  species  are 
here  enumerated  retrospective  laws  ion  the  decision  of  civil 
causes,  and  retrospective  laws  for  the  punishment  of  offenses. 
We  shall,  in  the  first  place,  advert  to  retrospective  laws  for  the 
punishment  of  offenses,  or  to  ea?  post  facto  laws,  as  they  are 
usually  called;  because  their  nature  seems  to  be  better  defined 
and  settled  in  the  books  than  that  of  any  other  species  of  retro- 
spective laws;  and  the  general  principles,  which  have  been  set- 
tled in  relation  to  that  kind,  may  throw  some  light  upon  the 
nature  of  retrospective  laws,  for  the  decision  of  civil  causes, 
and  aid  us  in  determining  whether  the  repealing  clause  in  the 
statute,  which  we  are  now  examining,  is  a  retrospective  law  for 
the  decision  of  civil  causes,  within  the  meaning  of  that  article 
in  the  bill  of  rights.  Blackstone,  in  his  commentaries,  describes 
a  law  2kB  ex  post  facto  f  "  when,  after  an  action  indifferent  in  itself 
is  committed,  the  legislature,  then,  for  the  first  time,  declares  it 
to  have  been  a  crime,  and  inflicts  a  punishment  upon  the  per- 
son who  has  committed  it:"  1  Black.  Com.  46. 

Chase,  J.,  in  the  case  of  Colder  v.  BuU^  3  Dall.  386,  gives  a 
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muoh  fuller  description  of  ex  post/ado  laws,  than  that  of  Black- 
stone.  He  lays  it  down,  that  every  law  which  makes  an  action 
done  before  the  passing  of  the  law,  and  which  was  innocent 
when  done,  criminal,  and  punishes  such  action;  or,  which  ag- 
gravates a  crime  and  makes  it  greater  than  it  was  when  com- 
mitted; or,  which  changes  the  punishment,  and  inflicts  a 
greater  punishment  than  the  law  annexed  to  the  crime  when 
committed;  or,  which  alters  the  legal  rules  of  evidence,  and  re- 
ceives less  or  different  testimony  tiian  the  law  required  at  the 
time  of  the  commission  of  the  offense,  in  order  to  convict  the 
offender,  is  an  eo?  post /ado  law. 

And  the  terms  in  which  ex  post  facto  laws  are  denounced  and 
proscribed  in  the  constitution  of  other  states  in  the  union,  may 
aid  us  in  forming  an  accurate  conception  of  their  nature.  The 
constitution  of  Massachusetts  contains  a  declaration,  that  **  laws 
made  to  p^  lish  for  actions  done  before  the  existence  of  such 
laws,  and  which  have  not  been  declared  crimes  by  preceding 
laws,  are  unjust,  oppressive  and  inconsistent  with  the  funda- 
mental principles  of  a  free  government."  In  the  constitution 
oi  North  Carolina  it  is  declared,  **  that  retrospective  laws,  pun- 
ishing facts  committed  before  the  existence  of  such  laws,  and 
by  them  only  declared  criminal,  are  oppressive,  unjust,  and  in- 
compatible with  liberty."  In  the  constitution  of  Mississippi  it 
is  provided,  that  "  no  person  shall  be  punished  but  in  virtue  of 
a  law,  established  and  promulgated  prior  to  the  offense,  and 
legally  applied."  The  constitution  of  Tennessee  declares,  that 
"  the  laws  made  for  the  punishment  of  facts  committed  pre- 
vious to  the  existence  of  such  laws,  and  by  them  only  declared 
criminal,  are  contraiy  to  the  principles  of  a  free  government; 
wherefore,  no  ex  postfado  law  shall  be  made." 

It  is  worthy  of  remark  that  it  is  not  declared  in  the  article  of 
our  bill  of  rights,  which  we  are  now  considering,  that  no  re- 
trospective law  ought  to  be  made  for  the  trial  of  criminal  causes, 
but  that  no  such  laws  ought  to  be  made  for  the  punishment  of 
offenses.  A  statute  on  which  a  prosecution  for  a  crime  de- 
pends may  be  repealed,  and  the  prosecution  thus  defeated;  yet, 
although  the  act  effecting  such  repeal  is  a  retrospective  law  for 
the  decision  of  the  cause,  it  is  not  within  the  prohibition  of 
this  article,  because  it  is  not  a  retrospective  law  for  the  punish- 
ment of  an  offense.  No  statute  is  to  be  considered  ex  podfadA 
which  mollifies  the  rigor  of  the  criminal  law,  but  only  those 
that  create  or  aggravate  the  crime,  or  increase  the  punishment, 
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or  chftDge  the  rules  of  OTidence  for  the  purpose  of  oonviotion: 
The  case  of  B088,  2. Pick.  166;  8  Dallas,  891. 

It  therefore  seems  that  a  retrospective  law  for  the  punish- 
ment of  an  offense,  within  the  meaning  of  our  bill  of  rights, 
must  be  a  law  made  to  punish  an  act  proTiously  done,  or  to  in- 
crease the  punishment  of  such  an  act,  or  in  some  waj  to  change 
the  rules  of  law  in  relation  to  its  punishment,  to  the  prejudice 
of  him  who  committed  it.  In  other  words,  it  must  be  a  law 
establishing  a  new  rule  for  the  punishment  of  an  act  already 
done.  The  only  object  of  this  clause  in  the  bill  of  rights  was 
to  protect  individuals  against  unjust  and  oppressive  punish- 
ment. Therefore,  while  it  withholds  the  power  to  make  retro- 
spective laws  for  the  punishment  of  offenses,  it  leavea^o  the 
legislature  the  power  to  make  such  laws  at  its  discretion  for 
the  mitigation  of  punishment.  A  very  different  language  is 
used  in  the  other  clause  of  this  article  in  the  bill  of  rights. 
No  retrospective  law  should  be  made  for  the  decision  of  civil 
causes.  Here  the  object  of  the  clause  is  to  protect  both  parties 
from  any  interference  of  the  legislature  whatever,  in  any  cause, 
by  a  retrospective  law.  A  law  for  the  decision  of  a  cause  is  a 
law  prescribing  the  rules  by  which  it  is  to  be  decided;  a  law 
enacting  the  general  principles  by  which  the  decision  is  to  be 
governed.  And  a  retrospective  law  for  the  decision  of  civil 
causes,  is  a  law  prescribing  the  rules  by  which  existing  causes 
are  to  be  decided  upon  facts  existing  previous  to  the  making  of 
the  law.  Indeed,  instead  of  being  rules  for  the  decision  of 
future  causes,  as  all  laws  are  in  their  vezy  essence,  retrospective 
laws  for  the  decision  of  civil  causes  are,  in  their  nature,  judicial 
determinations  of  the  rules  by  which  existing  causes  shall  be 
settled  upon  existing  facts.  They  may  relate  to  the  grounds  of 
th«  action,  or  the  grounds  of  the  defense,  both  of  which  seem 
to  be  equally  protected  by  the  constitution.  And  as,  on  the 
e>ne  hand,  it  is  not  within  the  constitutional  competency  of  the 
legislature  to  annul  by  statute  any  legal  ground  on  which  a 
pending  action  is  founded,  or  to  create  any  new  bar  by  which 
such  a  new  action  may  be  defeated;  so,  on  the  other  hand,  it  is 
believed  that  no  new  ground  for  the  support  of  an  existing 
action  can  be  created  by  statute,  nor  any  legal  bar  to  such  an 
action  be  thus  taken  away.  A  statute  attempting  any  of  these 
things  seems  to  us  to  be  a  retrospective  law  for  tiie  decision  of 
civil  causes  within  the  prohibition  of  this  article  in  the  bill  of 
rights.    It  is  the  province  of  the  legislature  to  provide  rules 
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for  the  decifiion  of  future  causes.    It  is  the  province  of  courta 
to  determine  by  what  rules  existing  causes  are  to  be  decided. 

There  are  scTeral  adjudged  cases  which  seem  to  us  clearly  to 
show,  that  this  is  the  true  meaning  of  the  clause  in  the  biU  of 
lights^  which  we  have  now  under  consideration. 

In  the  case  of  Dash  y.  Van  Kleeck,  7  John.  477  [5  Am.  Dec. 
291],  where  the  nature  of  retrospective  laws  was  much  discussed, 
the  question  arose  in  the  following  manner:  A  statute  of  the 
state  of  New  York,  passed  in  the  year  1801,  made  it  the  duty  of 
the  sheriff  to  allow  prisoners  the  liberties  of  the  gaol,  on  their 
giving  bond  with  sufficient  sureties,  with  a  condition,  "  that 
snch  prisoner  shall  remain  a  true  and  faithful  prisoner,  and 
shall  not,  at  any  time,  nor  in  any  wise,  escape  or  go  without  the 
limits  of  the  liberties  of  the  prison,  until  discharged  by  due 
course  of  law."  In  the  case  of  IlUman  v.  Lansing^  4  John.  45, 
which  was  decided  in  February,  1809,  the  supreme  court  held, 
that  in  an  action  against  the  sheriff  for  the  escape  of  a  prisoner, 
who  had  given  bond  under  the  statute  above  mentioned,  a  vol- 
untary return  of  the  prisoner  within  the  limits,  before  suit 
brought,  was  no  defense.  In  April,  1810,  a  statute  was  passed, 
declaring  the  law  to  be,  that  notwithstanding  the  acts  relative 
to  gaols  and  gaol  liberties,  a  return  or  reception,  before  suit 
brought  for  an  escape,  should  be  a  defense  as  at  common  law. 
The  action  of  Dash  v.  Van  Kleeck,  was  commenced  before  the 
last  mentioned  statute  was  passed,  and  the  question  was, 
whether  that  statute  could  govern  that  case?  Three  of  the 
judges  held,  that  to  apply  that  statute  to  the  case  then  before 
them,  would  be  to  give  it  a  retrospective  operation,  which, 
although  not  prohibited  expressly  by  any  clause  in  their  consti- 
tution, was,  upon  general  principles,  wholly  inadmissible.  They, 
therefore,  decided  against  the  letter  of  the  statute,  that  it  could 
not  have  been  intended  to  apply  to  causes  pending  at  the  time 
it  was  enacted.  It  is  believed  that  nobody  can  doubt,  that  such 
a  law  must,  with  respect  to  actions  pending  when  it  was  passed, 
be  considered  as  a  retrospective  law  for  the  decision  of  civil 
causes;  for,  applied  retrospectively,  it  would  create  a  new  bar  to 
an  existing  action,  and  if  such  a  law  be  not  within  the  prohibi- 
tion intended,  it  is  difficult  to  conceive  what  would  be. 

In  the  case  of  the  Society  v.  Wheeler,  2  Gallison,  105,  a  writ 
of  entry  was  brought  in  the  circuit  court  of  the  United  States 
in  the  year  1807,  to  recover  a  tract  of  land  in  Westmoreland, 
in  this  state.  The  tenants  alleged  that  they  had  been  in 
possession  of  the  land,  under  a  supposed  legal  title,  more  than 
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8ix  years  before  the  commencement  of  the  action,  and  had 
made  improvements;  and  thej  claimed  to  be  allowed  for  the 
increased  value  of  tbe  land,  a  sum  equal  to  such  increased 
value.  The  jury  found  the  value  of  the  improvements,  bat 
the  demandants  moved  for  judgment,  notwithstanding  the  ver- 
dict with  respect  to  the  improvements,  on  the  ground  that  the 
statute  of  June  19,  1805,  was,  in  respect  to  that  case,  a  retro- 
spective law  prohibited  by  the  constitution,  the  possession  of 
six  years  not  having  elapsed  after  the  making  of  the  statute, 
and  before  the  commencement  of  the  action,  Story,  J.,  held 
that,  "  upon  principle  every  statute,  which  takes  away  or  im- 
pairs vested  rights,  acquired  under  existing  laws,  or  creates  a 
new  obligation,  imposes  a  new  duty,  or  attaches  a  new  dis- 
ability, in  respect  to  transactions  or  considerations  already  past, 
must  be  deemed  retrospective,"  and  that  the  statute  of  June 
19, 1805,  would,  if  applied  to  that  case,  be  a  retrospective  law 
for  the  decision  of  a  civil  cause,  within  the  prohibition  of  our 
constitution.  He,  therefore,  held,  that  the  statute  could  apply 
only  to  cases  where  there  had  been  possessions  for  six  years 
after  the  passage  of  the  statute. 

lu  Holden  v.  James,  11  Mass.  396  [6  Am.  Dec.  174],  it  was 
decided  in  the  supreme  court  of  Massachusetts,  that  the  legis- 
lature could  not  suspend  the  operations  of  a  statute  of  limita- 
tions in  favor  of  one  individual  only.  In  delivering  the  opinion 
of  the  court,  Jackson,  J.,  said:  ''It  would  not  be  an  exercise 
of  greater  power  to  enact,  that  Mr.  James,  the  defendant  in 
this  suit,  should  not  be  held  to  answer  to  any  suit  commenced 
against  him,  as  administrator,  after  the  expiration  of  two  years 
from  the  time  of  his  accepting  that  trust,  than  it  would  be  to 
enact,  that  he  should  be  held  to  answer  to  any  such  suit  com- 
menced within  six  years.  It  could  not,  in  either  case,  be 
properly  considered  a  suspending  of  the  law,  which  limits  such 
actions  to  four  years,  but  it  would  be  enacting  a  new  and 
different  rule  for  the  government  of  one  particular  case." 

The  case  of  Waller  v.  Bacon,  8  Mass.  468,  was  debt  upon  a 
bond,  with  a  condition  that  Bacon  should  continue  a  true 
prisoner  in  the  goal  at  Cambridge.  Soon  after  the  bond  was 
made,  Bacon  went  into  a  private  house  within  the  limits  of  the 
prison,  to  which  he  had  been  committed,  and  so  according  to 
the  decision  of  the  supreme  court  in  the  case  of  Baxter  v.  Taher, 
4  Mass.  361,  committe^!*  an  escape;  atid  a  suit  was  accordingly 
brought  against  him  on  the  bond.  After  all  this,  the  legisla- 
ture passed  an  act,  declaring  that  no  person  having  given  bond 
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to  continue  a  true  prisoner,  should  be  considered  as  having 
committed  an  escape  in  consequence  of  having  entered  upon 
any  private  estate;  and  the  question  was,  whether  that  act 
could  apply  to  that  case  ?  It  was  decided  that  the  act  might 
be  so  applied,  vrithout  any  violation  of  the  constitution  of  that 
si  «te.  But  it  appears  by  the  remarks  of  Sewall,  J.,  in  PaUer^ 
ion  V.  PhUbrickf  9  Mass.  158,  that  some  of  the  judges  did  not 
concur  in  this  decision;  and  it  is  yery  much  to  be  regretted, 
that  the  opinions  of  the  learned  and  able  judges,  who  con 
■idered  the  case,  do  not  more  fully  appear  in  the  report.  The 
decision  seems  to  be  in  direct  opposition  to  the  principles  laid 
down  by  Kent,  C.  J.,  in  Dash  v.  Van  Kleeck,  aod  approved  by 
Stoiy,  J.,  in  the  Society  t.  Wheeler,  2  GaUison,  189.  But 
whether  such  a  law  was  repugnant  to  the  constitution  of  Massa- 
chusetts or  not,  it  is  unneoeesaiy  to  inquire  in  this  case.  It  is 
believed  that  such  a  law,  so  applied,  would,  vrithout  doubt,  be 
considered  in  this  state  as  a  retrospective  law  for  the  decision  of 
civil  causes,  and  repugnant  to  our  constitution. 

In  the  case  of  Merrill  v.  Sherburne,  1  N.  H.  199  [8  Am.  Dec. 
52],  a  statute,  purporting  to  grant  a  new  trial  in  a  civil  cause, 
after  a  final  judgment  had  been  rendered,  was  held  to  be  a 
retrospective  law,  within  the  meaning  of  this  clause  in  the  bill  of 
rights,  and  wholly  inox>eratiTe.  But  it  has  been  decided  in 
this  court,  that  an  action  brought  upon  a  statute  to  recoTcr  a 
penalty,  might  be  defeated  by  a  repeal  of  the  statute  after  the 
action  was  commenced:  Lewie  y.  Foster,  1  N.  H.  61.  In  that 
case  however,  no  objection  was  taken  by  counsel  to  the  validity 
of  the  repealing  statute,  nor  was  its  yaUdity  examined  by  the 
court.  It  will,  therefore,  remain  to  be  decided  hereafter, 
whether  such  an  action  cao  be  so  defeated,  consistently  with 
this  clause  in  the  bill  of  rights.  For  an  action  of  debt  to  re- 
cover a  x>enalty  is  a  ciril  cause:  1  Galliaon,  179;  2  Bos.  &  P. 
582,  note.  And  he,  who  first  conmiences  an  action  for  a  penalty, 
has  a  vested  right:  6  Johns.  101.  The  act  which  repeals  the 
law  on  which  the  action  is  founded,  establishes  a  new  rule  for 
the  decision  of  an  existing  cause;  and  it  will  deserve  great  con- 
sideration, whether  vrith  respect  to  such  causes,  it  must  not  be 
adjudged  repugnant  to  the  constitution  and  Toid.  But  the 
point  yet  remains  undecided. 

We  have  adverted  to  these  various  cases^  in  order  to  illustrate 
the  general  nature  of  retrospective  laws.  There  is  no  safer 
method  to  ascertain  the  correctness  of  a  particular  principle 
than  a  close  examination  of  it  in  its  application  to  various  par* 
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ticalar  cases.  The  more  widely  this  can  be  done  the  more  ac- 
curately may  its  soundness  be  tested.  No  general  principle 
can  be  safely  established  by  an  examination  of  its  operation  in 
one  instance  only.  The  most  attentive  examination  we  have 
been  able  to  give  to  the  clause  in  the  constitution,  which  we 
are  now  considering,  has  satisfied  us  that  it  was  intended  to 
prohibit  the  making  of  any  law  prescribing  new  rules  for  the 
decision  of  existing  causes,  so  as  to  change  the  ground  of  the 
action  or  the  nature  of  the  defense.  We  think  that  such  was 
the  intention,  because  it  is  fit  and  proper  that  the  prohibition 
should  go  to  that  extent.  Retrospective  laws  of  that  kind  de- 
serve to  be  denounced,  as  they  are  denounced  in  our  constitu- 
tion, as  highly  injurious,  oppressive  and  unjust.  They  have 
been  deoounced  by  the  most  sound  and  intelligent  jurists  and 
statesmen  io  every  age.  We  think  that  such  was  the  intention, 
because  the  establishment  of  new  rules  for  the  decision  of  ex- 
isting cases  is,  in  its  nature,  an  exercise  of  judicial  power — ^a 
power  which  the  thirty-seventh  article  of  the  bill  of  rights  de- 
clares ought  to  be  kept  separate  from,  and  independent  of,  the 
legislative  power;  and  because  the  union  of  the  legislative  and 
judicial  power  in  the  same  branch  of  the  government  is,  in  its 
very  essence,  tyranny.  We  think  that  such  was  the  intention, 
becaause  it  is  most  manifestly  injurious,  oppressive  and  unjust; 
that  after  an  individual  has,,  upon  the  faith  of  existing  laws, 
brought  his  action  or  prepared  his  defense,  the  legislature 
should  step  in,  and,  without  any  examination  of  the  circum- 
stances of  the  cause,  arbitrarily  repeal  the  law  upon  which  the 
action  or  the  defense  had  been  rested.  Such  an  exercise  of 
power  is,  in  our  opinion,  wholly  irreconcilable  with  the  spirit 
of  our  institutions,  and  with  the  great  principles  of  freedom, 
upon  which  they  are  founded. 

We  will  now  consider  how  this  doctrine  of  retrospective  laws 
applies  to  the  case  now  before  us.  Woart  brought  his  action 
against  Winnick  on  the  twelfth  of  April,  1825,  upon  a  note 
made  in  the  year  1817.  By  the  law  as  it  stood  when  the  action 
was  brought,  Winnick  had  a  right  to  insist  upon  the  lapse  of 
six  years  after  the  promise,  and  before  the  commencement  of 
the  action,  as  a  legal  defense  to  the  action.  But  if  the  last  sec- 
tion of  the  statute  of  June  80,  1825,  repeals  the  statute  on 
which  that  defense  rested,  he  has  now  no  defense  in  that  re* 
spect.  That  to  give  the  statute  that  construction  and  operation 
in  relation  to  this  cause  would  be  to  make  it  a  law  prescribing 
a  new  rule  for  the  decision  of  an  existing  cause,  is  much  too 
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dear  to  need  on  elucidation.  By  the  rule  of  law  in  force  wbeu 
this  action  was  commenced,  this  defendant  is  entitled,  upon 
these  pleadings,  to  judgment.  If  that  rule  of  law  is  now  re- 
pealed, and  no  longer  the  rule,  the  plaintiff  is,  upon  the  samo 
pleadings,  entitled  to  judgment.  And  we  are  of  opinion  that 
the  statute  of  June  30,  1825,  does  not,  so  far  as  respects  ac- 
tions then  pending,  repeal  the  statute  of  limitations  which  had 
been  previously  in  force.  We  think,  in  the  first  place,  that  the 
legislature  had  no  constitutional  authority  so  to  repeal  them^ 
And  in  the  next  place,  we  are  satisfied  that  it  was  not  the  in- 
tention of  the  legislature  to  repeal  those  statutes,  with  respect 
to  existing  actions.  We  do  not  believe  that  this  was  the  inten* 
tion  of  any  individual  in  either  branch.  We  draw  this  conclu- 
sion from  the  circumstance  that  the  statute  of  June  30,  1825, 
adopts  not  only  the  principles,  but  the  language  of  the  former 
statutes  of  limitation,  and  makes  no  change  in  the  rule  of  law. 
The  object  seems  to  have  been  merely  to  bring  into  one  what 
was  before  contained  in  two  statutes,  with  the  addition  of  one 
or  two  new  rules  of  law  in  relation  to  actions  against  executors 
and  administrators.  We  think  that  the  intention  of  the  legis- 
lature was,  that  the  rules  of  law  contained  in  the  repealed  acts 
should  remain  unaltered,  and  be  applied  to  all  the  cases,  as 
well  those  that  were  pending  as  those  that  were  to  be  after- 
wards commenced.  Upon  any  other  view  of  the  statutes,  it 
would  be  questionable,  whether  the  statute  of  June  30,  1825, 
would  be  now  applied  consistently  with  the  constitution  to  any 
action  since  commenced,  the  cause  of  which  existed  when  the 
act  was  passed.  But  by  considering  that  act  as  merely  re-en- 
acting an  existing  rule,  all  objection  vanishes.  It  is  probable 
that  the  sixth  section  of  that  statute  can  be  applied  only  to  those 
,  who  may  become  executors  or  administrators  after  the  passage 
of  the  statute.  This  construction  of  the  repealing  clause  in  the 
statute  is,  we  concede,  contrary  to  the  letter.  But  it  is  required 
by  the  constitution.  It  is  in  accordance  with  what  we  believe 
to  have  been  the  intention  of  the  legislature.  It  is  justified  by 
the  soundest  rules  of  construction,  and  is  warranted  by  many 
authorities  entitled  to  the  highest  respect:  MeiforA  v.  Learned, 
16  Mass.  216;  WiMiams  v.  Pritchard,  4  T.  B.  2;  7  Johns.  477; 
CovJUh  v.  JeffrieB,  4  Burr.  2460;  Whiiman  v.  Eapgood,  10  Mass. 
437;  2  Gall.  105;  2  Shower,  17;  2  Mod.  310;  2  Lev.  227;  2 
Jones,  108;  1  Yent.  330;  8  Mass.  423. 

We  are,  therefore,  of  opinion  that  there  must  be  judgment 
for  the  defendant. 
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KxTROSPECTiTE  STATUTES,  VALIDITY  OF. — The  authority  of  this  case  upon 
this  subject  has  been  recognized  and  approved  in  many  subsequent  decisions 
'n  New  Hampshire,  upon  analogous  questions:  Dow  y,  N(ynis,  4  N.  H.  16; 
Iloby  ▼.  West,  Id.  287;  Clark  v.  Clark,  10  Id.  380;  TowU  v.  EasUm  Railroad, 
18  Id.  547;  Hovoard  v.  HildretJi,  Id.  107;  Pickering  v.  Pickering,  19  Id.  389; 
(7ilman  ▼.  Cutis,  23  Id. -882;  KennetVs  petition,  24  Id.  149;  Willard  v.  Harvey, 
Id.  351;  Rick  v.  Flanders,  39  Id.  304;  RockrpoH  v.  Walden,  54  Id.  167;  see, 
also,  Adams  ▼.  Hacked,  27  Id.  294;  Lackeman  v.  Moore,  32  Id.  413;  Little  v. 
(7t&«m,  39  Id.  505;  Morgan  v.  Perry,  51  Id.  559;  Railroad  Co,  v.  £//*o<,  52 
Id.  387;  Merriel  v.  Scherburne,  8  Am.  Dec  52  and  note;  Dash  v.  Fan  KUech, 
5  Id.  291  and  note.  For  an  extended  examination  of  the  subject  of  retrospec- 
tive statutes  in  generiil,  pce  the  note  to  Ooshen  v.  Stonington,  10  Am.  Deo.  131. 
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[3  Nkw  Hampshdue,  603.] 

HAinTBB  Ltino  About  a  Basn  passes  to  a  grantee  of  the  land  as  an  inoident 
thereof,  unless  reserved  in  the  deed. 

Tbespass  for  breaking  and  entering  the  plaintiff's  close  and 
canying  away  forty  loads  of  manure.  Plea,  the  general  issue, 
and  also  a  license.  It  appeared  that  in  1823,  the  plaintiff  was 
a  tenant  of  the  farm  where  the  manure  was  made  by  cattle  about 
the  bam,  and  that  he  contracted  with  the  owners  to  use  the  hay 
on  the  farm.  In  1824,  the  plaintiff  purchased  one  half  the  farm 
and  the  defendant  the  other  half,  and  they  held  it  in  common 
until  April  6, 1824,  when  they  agreed  to  a  division,  and  the  de- 
fendant conveyed  to  the  plaintiff  all  his  interest  in  that  part  of 
the  farm  where  the  manure  was.  The  defendant  afterwards 
entered  and  took  one  half  of  the  manure.  The  court  instructed 
the  jury  that  the  defendant's  interest  in  the  manure  passed  with 
the  land  unless  it  was  otherwise  agreed.  Verdict  for  the 
plaintiff,  and  motion  for  a  new  trial  on  the  ground  of  misdirec* 
tion. 

G.  H.  Aiherion^  for  the  plaintiff. 

E.  Parker,  for  the  defendant. 

By  Court,  Bichabdson,  C.  J.  The  question,  what  are  to  be 
considered  as  fixtures,  or  appurtenances  to  land,  so  as  to  go 
with  the  inheritance,  may  arise  between  parties  standing  in  very 
different  relations  to  each  other;  and  there  are  various  classes  of 
cases  founded  on  those  various  relations,  to  the  decision  of 
which,  rules  in  some  degree  different  have  been  applied.  The 
parties  in  this  case  may  be  considered  as  standing  in  the  relation 
of  vendor  and  vendee,  each  having  sold  and  conveyed  to  the 
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other  his  intereBt  in  a  portion  of  land.  As  they  had  an  oppor- 
tunity to  adjust  every  thing  by  contract,  with  respect  to  the 
diyision  of  the  land,  it  will  be  doing  them  no  injustioe  so  to 
consider  them;  and  we  are  not  aware,  that  they  can  be  viewed 
as  standing  in  any  relation  to  each  other 'in  the  transaction. 
The  question  then,  in  this  cause  is,  whether,  when  the  land  is 
sold  and  conveyed,  without  any  reservation,  manure  lying  upon 
it  goes  to  the  vendee  with  the  land?  As  we  find  no  adjudged 
case,  in  which  this  question  has  been  directly  settled,  we  shall, 
in  order  to  avail  ourselves  of  the  light,  which  decisions  in 
analogous  cases  afford,  take  a  broader  view  of  the  subject,  than 
the  relation  between  the  vendor  and  vendee  presents. 

One  of  the  most  common  cases,  where  a  question  of  this  kind 
may  arise,  is  between  executors,  or  administrator  on  the  one 
part,  and  heirs  at  law  on  the  other.  It  is  said  in  the  "Rngli'ph 
books,  that  the  line  is  in  this  instance  drawn  more  strictly  there, 
than  in  any  other:  7  Taunt.  191;  3  East,  88.  And  it  seems  to 
have  been  settled,  that  in  general  whatever  has  been  in  any  way 
annexed  to  the  freehold,  for  the  benefit  of  the  inheritance,  and 
is  necessary  to  its  enjoyment,  shall  go  to  the  heir.  Thus,  in 
Lawton  v.  Salmon^  1  H.  Bl.  259,  note,  it  was  decided,  that  salt 
pans  used  in  the  manufacture  of  salt,  although  they  might  be 
removed  without  injury  to  the  building,  shoidd  go  to  the  heir. 
So  pictures  and  glasses  are  in  general  personal  estate;  but  ii 
put  instead  of  wainscot,  they  go  to  the  heir:  1  Eq.  Ca.  Ab.  275; 
Beck  V.  Bebow,  1  P.  Wms.  94.  Thus,  also,  posts  fixed,  mill 
stones,  anvils  and  doors  go  to  the  heir:  Wentworth,  62;  Gt>dol- 
phin,  127.  Grass  ready  to  be  cut  down,  and  fruit  upon  trees, 
belong  to  the  heir;  but  the  executor  is  entitled  to  all  crops  of 
grain,  annually  sown:  Wentworth,  59;  Godolphin,  126;  Per- 
kins, sec.  514;  Com.  Dig.,  *'  Biens,"  G.,  1  and  2. 

Many  things  which  are  not  affixed  to  the  freehold,  go  to  the 
heir,  as  appurtenances  to  the  inheritances.  Thus  it  is  said,  that 
young  doves  in  a  dove-house,  not  able  to  fly,  belong  to  the  ex- 
ecutor. But  the  old  doves  go  with  the  dove-house  to  the  heir: 
Wentworth,  57;  Godolphin,  126.  So  keys  of  doors  go  to  the 
heir:  Wentworth,  62;  and  chests  containing  the  title  deeds  of 
the  inheritance:  Wentworth,  64.  And  we  are  inclined  to  think 
that  the  principles  of  these  decisions  will  give  to  the  heir  the 
manure  which  may  have  been  carried  and  left  upon  the  fields  in 
heaps  for  dressing,  or  which  may  be  left  lying  in  heaps  about 
barns  upon  the  land. 

Another  class  of  cases  where  the  question,  what  shall  or  shall 
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not  go  with  the  inheritance,  arises,  is  between  the  representa^ 
tives  of  the  tenants  for  life  and  remainder-men.  Here  a  consid- 
erable relaxation  of  the  strict  roles,  which  have  been  applied 
between  executors  and  heirs,  has  taken  place,  on  principles  of 
public  convenience,  to  encourage  tenants  for  life  to  lay  out 
money  in  improring  the  estate.  And,  as  the  termination  of  the 
particular  estate  is,  in  these  cases,  uncertain,  the  maxim,  thai 
he  who  sows,  shall  reap,  is  applied;  and  it  is  held  that,  if  the 
tenant  for  life  sow  the  land,  and  die  before  the  com  is  reaped, 
his  executor  shall  have  the  crop:  Nay's  Maxims,  51.  But  grass, 
ready  to  cut  down,  and  fruit  upon  trees,  go  with  the  inheritance: 
Wentworth,  59,  Hops,  howeyer,  growing  out  of  ancient  roots, 
go  to  the  executor  of  the  tenant  for  life:  Latham  t.  Atwood,  Oro. 
Car.  515. 

The  same  question  may  arise  between  lessors  and  lessees. 
Here,  the  general  rule  is,  that  whatever  is  fixed  to  the  freehold 
becomes  a  part  of  it;  and  it  is  waste  to  remove  fixtures:  Bull. 
N.  P.  34;  8  East,  51;  Co.  Lit.  53,  a;  Moor,  179.  But  things 
annexed  to  the  freehold  for  the  purpose  of  carrying  on  a  trade, 
or  manufactures,  form  an  exception  to  the  rule,  and  may  be  re- 
moved during  the  term:  Poole's  case,  1  Salk  368;  Fenton  v. 
Robert,  2  East,  88;  Dean  v.  AUaUey,  3  Esp.  N.  P.  C.  11;  4  Taunt. 
316;  8  Mass.  416. 

A  tenant  in  agriculture  cannot,  however,  even  during  his 
term,  remove  buildings  by  him  erected,  and  annexed  to  the 
freehold:  Eltoes  v.  Maw,  3  East,  38.  Some  things,  although 
originally  goods  and  chattels,  cease  to  be  so  by  being  affixed 
to  the  freehold;  and  in  many  cases,  although  the  tenant  may, 
during  the  term,  remove  things  which  have  been  affixed  to  the 
freehold,  yet  he  cannot  do  it  afterwards,  but  they  become  a 
gift  in  law  to  him  in  the  reversion:  7  Taunt.  190;  1  Salk.  368 
liiz  Herbert  v.  Shaw,  1  H.  Bl.  258;  20  H.  YII.  13  a  and  b 
Timber  trees,  if  blown  down,  or  cut  down  by  a  stranger,  al 
though  severed  from  the  land,  belong  to  the  lessor:  Co.  Lit 
220  a;  Berry  v.  Heard,  Cro.  Car.  242;  11  Coke,  84;  3  P.  Wms 
267;  Pagers  case,  5  Coke,  77;  Herlackenden'a  case,  4  Id.  62; 
Com.  Dig., ''Biens"  H.  Matters  of  ornament,  as  marble 
chimney  pieces,  pier  glasses,  hangings  and  wainscot,  fixed  with 
screws,  may  be  removed  by  the  tenant:  Seek  v.  Bebaw,  1  P.  Wms. 
94.  With  respect  to  manure  made  by  cattle  in  bams,  nothing 
seems  ever  to  have  been  decided.  The  question  will  generally 
depend  upon  the  contract  between  the  lessor  and  lessee. 
Where  there  is  no  contract,  decisions  in  analogous  cases  maj 
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perhaps  induce  courts  to  hold  that  the  lessee  may,  during  the 
term,  dispose  of  the  manure  as  he  pleases;   but  that  if  no  dis- 
XX>8ition  be  thus  made  of  it,  it  will  belong  to  the  lessor.    When- 
ever this  question  has  arisen  between  the  vendor  and  vendee  of 
land;  there  seems  to  have  been  no  relaxation  from  the  rigid 
rules,  wl^ich  were  anciently  established,  except  perhaps  in  the 
case  of  Gale  v.  Ward,  14  Mass.  352  [7  Am.  Dec.  223],  the  law 
of  which  is  very  questionable  on  more  than  one  ground :    Far^ 
rani  v.  ITiompson,  5  B.  &  A.  826.    It  is  well  settled  that  when 
land  is  sold  and  conveyed  without  any  reservation,  whateTer 
crop  is  upon  the  land  passes:  Wentworth,  59.     And  mill  stones, 
although  they  may  be  out  of  the  mill  at  the  time,  for  the  pur- 
pose of  being  prepared  for  use,  pass  by  a  sale  of  the  mill:    11 
Coke,  50.     And  we  think  it  cannot  admit  a  doubt  that  trees 
felled,  and  left  upon  the  land,  fruit  upon  trees,  or  fallen  and 
left  under  the  trees  where  it  grew,  and  stones  lying  upon  the 
earth,  go  with  the  land,  if  there  be  no  reservation.     And  the 
law  is  the  same  with  respect  to  manure  carried  and  left  in  heaps 
upon  the  land  for  the  purpose  of  dressing  it.     And  we  are  of 
opinion  that  all  manure,  whether  it  be  in  heaps  about  bams,  or 
made  in  other  places  upon  the  land,  goes  with  the  land  to  the 
vendee.    A  crop  of  wheat  ready  to  be  reaped,  or  of  com  ready 
to  be  gathered,  are  considered  as  chattels,  and  may  be  seized 
and  sold  as  such  upon  execution:  Whipple  v.  Foot,  2  Johns.  418 
fS  Am.  Dec.  442];   Hodgson  v.   Oaecoigne,  5  B.  &  A.  88;  17 
Johns.  128.     And  under  a  decision  of  all  goods,  chattels,  and 
movables,  growing  corn  will  pass:    Cox  v.   OodsalvCy  6  East, 
604.    And  it  seems  that  indebitatus  assumpeii  for  a  crop  of  corn 
sold  standing  in  the  field  may  be  maintained:   Poulter  v.  KUr 
lingbecJc,  1  Bos.  &  P.  397;  although  the  price  of  fixtures  cannot 
be  recovered  in  an  action  for  goods  sold  and  delivered:   Lee  v. 
Bisden,  7  Taunt.  188.    But,  notwithstanding  ripe  grain  in  the 
field  has  been  always  thus  considered  as  a  chattel,  yet  no  doubt 
seems  to  have  been  entertained  that  it  passed  with  the  land, 
when  sold  without  any  reservation.    If  ripe  com  standing  upon 
the  land  will  pass  with  the  land,  it  will  be  difficult,  it  is  appre- 
hended, to  find  any  principle  upon  which  manure  lying  upon 
the  land  can  be  held,  not  to  pass:    Colegrove  v.  Dios  Santos,  2 
Barn.  &  Cress.  76. 

We  are,  therefore,  of  opinion  that  the  direction  to  the  jury 
was  correct,  and  there  must  be  judgment  on  the  verdict. 

Makuiub  as  a  Fixturb.  —The  doctrine  of  the  principal  case  is  in  hurmony 
with  the  generally  accepted  rule  regarding  the  rights  of  the  vendee  and 
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lessor  to  the  mannre  upon  agricultural  lands.  A  diftiDctioD  is  sometimes 
made  between  the  cases  of  manure  piled  in  heaps  about  a  bam,  and  those 
whero  the  manure  is  scattered  over  the  farm,  and  is  difficult  of  separation 
from  the  soiL  In  the  former  case  the  manure  has  been  in  some  instances  re- 
garded as  personal  property,  removal  by  the  tenant,  or  remaining  in  the 
grantor  and  passing  to  the  executor,  while,  in  the  latter  case,  the  manure 
savors  of  the  realty:  1  Williams  on  Ex.  511.  But  the  principles  governing 
in  determining  the  nature  of  the  property  in  this  product  of  the  farm,  do 
not  torn  upon  its  loeus,  but  upon  that  which  is  for  the  best  agricultural 
interests.  In  the  case  of  landlord  and  tenant,  the  question  arose  in  Lewis  v. 
Jones,  17  Pa.  St.  262,  264,  and  Lewis,  J.,  speaking  for  the  courts  for 
whose  consideration  the  correctness  of  the  instructions  to  the  jury  on  the 
trial  below  was  brought,  said:  "The  court  instructed  the  jury  that  if  they 
believed  '  that  the  defendant  was  the  tenant  of  the  plaintiff,  and  rented  the 
land  of  him  for  farming  purposes,  and  the  manure  was  made  upon  the  land 
in  the  ordinary  course  of  farming  and  was  heaped  up  in  the  yard,  and  the 
defendant,  about  the  time  his  lease  was  to  expire,  took  the  manure  now  the 
subject  of  controversy,  and  hauled  it  away  without  the  consent  of  the  plaint- 
ifl^  when  there  was  no  authority  given  by  the  lease  for  him  to  do  so,  this 
action  can  be  sustained,  and  the  plaintiff  will  be  entitled  to  recover  the  value 
of  the  manure  that  was  in  this  manner  removed  and  carried  away.*  It  is 
implied  from  the  letting  of  a  farm  for  agricultural  purposes,  that  the  tenant 
will  cultivate  the  land  according  to  the  rules  of  good  husbandry.  This  is  as 
much  a  part  of  the  contract  as  that  he  shall  deliver  up  possession  at  the  end 
of  the  term,  or  that  he  shall  do  no  waste. "  It  is  the  desire  to  advance  the 
I^roductive  quality  of  the  soil,  in  the  interests  of  agriculture,  that  have 
induced  the  courts,  almost  uniformly,  to  lay  down  the  rule  in  substance  as 
stated  by  Tyler  on  Fixtures,  356:  ''The  rule  of  law  may  therefore  be  safely 
declared,  that  manure  made  upon  a  farm,  or  gathered  in  therefrom  and  pro- 
duced mainly  by  the  feeding  and  depasturing  of  sheep^  cattle  and  horses,  on  its 
succulent  vegetables  and  grasses,  or  other  products  of  the  farm,  in  the 
absence  of  any  stipulation  or  custom  to  the  contrary,  belongs  to  the  farm, 
PnA  cannot  be  legally  removed  therefrom  by  the  tenant.  But  if  the  manure 
were  not  produced  directly  or  indirectly  from  the  land,  and  were  in  no  sense 
the  product  of  agricultural  demised  premises,  such  as  accumulates  in  livery 
otables  and  the  like,  it  is  no  part  of  the  realty,  and  may  be  removed  by  the 
tenant  at  the  close  of  his  term."  Supporting  this  rule  are:  Fletcher  v. 
Herring,  112  Mass.  382,  384;  Strong  v.  Doyle,  110  Id.  92,  93;  OaUagher  v. 
Shepley,  24  Md.  418,  427,  428;  Wing  v.  Oray,  36  Vt.  261,  267;  Parwma  v. 
Campbell,  11  Conn.  525;  MiddUbrook  v.  Cowen,  15  Wend.  169;  Plummer  v. 
Plummer,  30  N.  H.  658;  Perry  v.  Carr,  44  Id.  118;  Proctor  v.  OiUon^ 
49  Id.  65. 

The  exception  to  the  rule  mentioned  by  Tyler,  that  where  the  manure  is 
not  made  in  the  course  of  husbandry,  as  in  livery  stables,  it  is  personalty,  is 
also  recognized  by  the  adjudged  cases:  Proctor  v.  OiUon,  49  N.  H.  62;  LasselX 
V.  Reed,  6  Mo.  222;  DameU  v.  Pond,  21  Pick.  367. 

The  doctrine  of  the  above  cases,  extracted  from  decisions  arising  on  disputes 
between  landlords  and  their  tenants,  is  also  applicable  to  the  relation  of  ven- 
dor and  vendee.  In  general,  the  rule  regarding  fixtures  is  relaxed  if  any- 
thing in  favor  of  tenants,  and  where,  in  their  case,  a  specified  article  is  held 
to  go  with  the  realty,  the  reason  of  such  rule  will  apply  with  full  force  to 
that  of  vendees.  And  b3'  deeds  of  conveyance  the  manure  is  held  to  pass  to 
the  grantee  with  the' farm,  in  the  absence  of  stipulations  or  customs  to  the 
contrary:  Ewell  on  Fixtures,  305. 
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NotwithiUnding  the  great  prepondennoe  of  authority  ettabliihet  the  rolei 
M  above  laid  down,  yet,  in  New  Jeney,  in  Ruckman  v.  OvtwaUr,  28  K.  J.  L 
(4  Dntch.)  681,  it  is  held  that  where  land  is  conveyed  by  deed,  withoot  toy 
clanae  of  reeervation,  the  title  to  the  manore  lying  in  and  around  the  btm- 
yard  doee  not  paas  to  the  grantee;  and  the  distinction  adverted  to  previously  ii 
recognised,  vis.,  that  manure  lying  in  a  barn-yard,  where  it  has  aoenmnlsted, 
is  personal  property,  but  after  it  is  spread  upon  the  land,  and  appropriated  to 
fertilising  purposes,  it  beoomes  a  part  of  the  freehold  and  passes  with  ii 
This  decision,  however,  is  denied  in  Bwell  on  Fixtures,  906»  and  is  eTsminfid 
at  full  length  inXyler  on  Fixtures,  351, 353»  where  it  is  dismissed  with  the  fol- 
lowing criticism:  "  But  this  is  all  contrary  to  the  general  rule  in  respect  to 
strictly  agricultural  lands,  and  in  the  absence  of  special  circumstances,  eos- 
toms  or  stipulation  can  hardly  be  regarded  as  the  correct  doctrine. "  North 
Carolina  also  has  adopted  the  exceptional  rule,  that  a  tenant  who  is  about  to 
move,  may,  where  there  is  no  covenant  or  custom  to  the  contrary,  take  with 
him  all  the  manure  made  on  the  farm  by  him;  and,  in  harmony  with  the  lam 
of  fixtures  between  landlord  and  tenant  has  held  further,  that  if  the  teasat 
leaves  the  manure,  it  belongs  to  the  owner  of  the  land:  SmUkwiek  v.  EUitim,  1 
lied.  «»;Sander9T.  JRttip^fom  77 N.  a  2B5. 

FocTUBn  jai'WKM  Lasdvokd  ahd  TgfAire.— flee  Hofmn  t.  Tremmr,  11 
Am.  Deo.  SSS^  and  note. 
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SWATZE  t;.  HuUi. 

[3  HAZdRBAD,  M,] 

■LBonoNy  CoHTRACT  lOB  SsKVicKs  AT. — A  note  giTon  in  oonadention  th*l 
the  payee  will  give  the  maker  his  interest  in  an  enming  election  for 
aheriff,  is  voicL 

Ckbtiobabi  to  reverse  tbe  judgment  of  a  justice,  in  favor  of 
Hull,  the  plaintiff  below,  in  an  action  on  a  promissory  note, 
for  fifty  dollars,  conditioned  upon  Swayze's  getting  the  office 
of  sheriff,  for  which  he  was  a  candidate  at  an  election  then 
pending.  The  plaintiff  averred  that  Swayze  did  get  the  office, 
and  that  all  the  conditions  of  the  note  had  been  complied  with. 

JfaU,  for  the  plaintiff  in  the  certiorari,  contended  that  the 
judgment  ought  to  be  reversed,  because  the  plaintiff's  demand 
in  the  court  below  exhibited  no  legal  cause  of  action;  that  the 
agreement  set  forth,  was  a  corrupt  baigain  to  secure  the  inter- 
est of  the  plaintiff  below,  in  the  election  for  sheriff;  that  such 
agreements  were  in  direct  violation  of  sound  policy,  and,  there- 
fore, void  by  the  principles  of  the  common  law,  and  that  to 
countenance  them  in  a  court  of  justice,  would  be  to  destroy  the 
puriiy  of  our  elections. 

By  OouBT.    There  is  no  doubt  it  is  a  corrupt  and  void  agree- 
ment.    Therefore,  take  a  reversal. 
Judgment  reversed. 


Waoxbino  on  thb  BflsuiA  or  ah  BusonoK. — See  note  to  ^imfi  v.  BiUer, 
4  Am.  Deo.  299L 

Contracts  which  tend  to  the  oormpting  of  an  election,  are  niuvenally 
deemed  contrary  to  public  policy,  and  void:  13  Am.  Law  B<)g.  K.  8.  607  610 
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In  pnrsnanoe  of  this  general  rule,  a  note  given  in  consideration  of  the  payee's 
agreement  to  resign  a  public  office  in  favor  of  the  maker,  and  to  nse  his  infln- 
ence  in  favor  of  the  hitter's  appointment,  as  his  successor,  is  void  in  the  hands 
of  the  payee:  Meacham  v.  Dow,  32  Vt.  72L     And  an  agreement  between  two 
voters  to  ''pair  off,"  and  both  to  abstain  from  voting,  is  void:  MoCrary  on 
Elections,  sec.  193.     In  Nichols  v.  Afudgett,  32  Vt.  546,  it  appeared  that  the 
defendant  was  indebted  to  the  plaintiff,  and  being  opposed  to  him  as  candi> 
date  for  town  representative,  it  was  agreed  between  them  that,  if  the  defend- 
ant would  use  his  influence  for  the  plaintiff's  election,  and  do  what  he  conld 
for  that  purpose,  that,  iu  case  of  the  plaintiff's  election,  the  indebtedness 
should  be  considered  discharged.     Noting  was  specifically  said  abont  the 
defendant's  voting  for  the  plaintiff,  but  he  did  so,  as  he  would  not  have  done 
but  for  the  agreement.     The  plaintiff  was  elected  and  then  brought  this  action 
upou  the  indebtedness.     The  agreement  was  held  to  be  no  defoise.     In  the 
course  of  the  opinion,  Judge  Aldis  used  the  following  forcible  language:  '*Th6 
bargain  was  not  only  the  sale  of  the  defendant's  vote  but  also  of  his  inflnenee 
and  exertions  against  his  convictions  and  opinions.     The  defendant  generally 
voted  for  the  candidate  of  the  other  party  and  but  for  this  agreement  would 
not  have  voted  for  the  plaintiff  nor  favored  his  election.     This  also  was  im- 
moral and  against  public  policy.     Every  voter  is  bound  to  use  his  influence  to 
promote  the  public  good  according  to  his  own  honest  opinions  and  convictions 
of  duty.     If,  for  money  or  other  personal  profit,  he  agrees  to  exert  his  influ- 
ence, against  what  he  believes  to  be  for  the  public  good,  he  is  oorrupt  and  the 
agreement  void,  though  in  the  actual  exercise  of  his  influence,  against  his 
conscience,  he  resorts  to  no  unlawful  means.     Such  bargains  cannot  be  en- 
forced in  law.      And  the  reason  why  they  cannot  be  enforced  is,  not 
merely  because  they  are  made  criminal  acts  by  statute,  or  are  oppoeed  to  the 
provisions  of  the  constitution,  but  because  of  their  own  inherent  turpitude, 
because  they  are  oorrupt  and  corrupting,  because  they  are  destructive  to 
public  virtue  and  the  welfare  of  the  community.     In  republican  governments 
especially,  whatever  tends  to  destroy  the  purity  of  elections  should  be  guarded 
against  with  the  strictest  watchfulness,  and  pursued  with  the  most  prompt  con- 
demnation, by  courts  and  legislators." 

The  principles  of  public  policy  which  forbid  and  make  void  contracts 
rendering  elections  impure,  apply  equally  to  what  are  called  primary  or  nom- 
inating elections  or  conventions:  McCrary  on  Elections,  and  cases  cited. 


Campbell  v.  Smtth. 

[3  HALflTBAn,  140.] 

Water,  RiaHi^  in. — Property  in  water,  and  in  the  use  and  enjoymeiit  of 
it,  is  as  sacred  as  tho  right  to  the  soil  over  which  it  flows. 

Pbxscriftion  against  Water  Eights.— After  the  lapse  of  twenty  years, 

during  which  adverse  possession  of  a  water  right  has  been  continnonsly 

maintained,  a  grant  will  be  presumed  in  favor  of  the  adverse  holder; 

but  possession  for  the  full  period  is  indispensably  necessary  to  defeat  the 

.  right  of  the  proprietor  of  the  ancient  channeL 

pRESUMPTiox  OF  A  Grant  OF  THE  RiGHT  TO  Watbr  docs  not  aiise  from 
the  mere  submission  of  the  owner  to  an  adverse  enjoyment  thereof  for 
a  period  less  than  twenty  years. 
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Tbxspass.     The  case  appears  from  the  opinion  of  the  ohief 
jofltioe.    Yerdict  for  the  defendants  and  motion  for  a  new  trial. 

AUomey'generalf  for  the  plaintiff. 

Hornblower  and  Ealsey^  contra, 

'EwisQ,  0.  J.  A  stream  of  water  was  accustomed  for  a  long 
series  of  years,  and  beyond  the  memoiy  of  the  most  aged  of 
th  Ticinage,  to  flow  in  a  natural  channel  in  the  township  of 
Springfield,  in  the  county  of  Essex.  In  the  year  1800,  John 
Clark  boilt  a  paper-mill  at  a  short  distance  from  this  ancient 
water-course  on  a  lot  of  land  of  which  he  had  become  the 
owner,  through  which  it  did  not  run  and  to  which  it  did  not 
adjoin.  Sometime  after  the  erection  of  the  mill  Clark  placed, 
not  on  his  own  land,  but  on  the  land  of  John  Denman,  a  dam 
across  the  ancient  water-course,  and  dug  a  ditch  whereby  he 
led  the  water  diverted  from  its  channel  into  a  pond  on  his  own 
land,  fed  by  other  streams,  on  which  he  mainly  relied  for  his 
manufacturing  operations.  In  the  summer  of  1822  the  defend- 
ants, then  the  owners  of  the  land  through  which  the  stream 
had  in  times  past  flowed,  and  of  course  of  its  ancient  bed,  built 
a  pasteboard  mill,  and  to  aid  in  the  necessary  supply  of  water, 
in  October  of  that  year,  prostrated  the  dam  and  thereby  per- 
mitted the  water  to  resume  its  ancient  channel,  and  deprived 
the  plaintiff,  for  some  time  previous  become  the  owner  of  Clark's 
mill,  of  the  advantage  which  he  and  his  predecessors  for  some 
years  had  used  and  enjoyed. 

The  plaintiff  sought  redress  by  the  present  action  brought  to 
November  term,  1822,  and  tried  at  the  April  circuit,  1823,  be- 
fore Justice  Bossell,  when  the  jury  found  a  verdict  for  the 
defendants  after  a  charge  from  the  judge,  in  which,  having  first 
given  a  view  to  the  claims  of  the  parties  and  of  the  evidence 
on  both  sides,  he  proceeds  thus.  (Here  the  chief  justice  read 
the  charge.)  The  verdict  is  impugned  by  the  plaintiff,  because, 
as  he  alleges,  the  judge  presented  the  case  to  the  juiy  in  too 
limited  a  view,  placing  it  only  on  the  length  of  time  and  the 
nature  of  Clark's  possession,  and  that  he  did  not,  as  he  ought 
to  have  done,  inform  them  that  under  the  circumstances  of  the 
case  they  were  warranted  to  presume  against  the  claim  of  the 
defendants.  I  do  not  understand  the  charge  precisely  as  the 
plaintiff's  counsel,  and  hence  I  do  not  consider  the  judge  as 
having  presented  so  limited  a  view;  for  although  it  is  true  h^ 
told  them  that  relying  on  time  for  a  presumption  of  title,  there 
must  be  twenty  years,  and  those  years  of  adverse  possession; 
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and  that  in  his  opinion,  submitting  the  matter  aa  a  question  of 
fact  to  their  examination,  the  possession  of  Clark  was  not  ad- 
verse; and  if  so,  the  case  did  not  afford  the  phuntiff  the 
requisite  period,  yet  he  also  informed  them  ''that  a  jury  have  a 
right  on  a  possession  of  less  than  twenty  years,  attended  with 
circumstances  favorable  to  a  presumption  of  title  to  presume 
it."  If  then  the  jury  found  such  circumstances  to  exist,  tbey 
were  authorized,  under  this  direction,  to  ha?e  pi^sumed  a  grant 
and  sustained  the  claim  of  the  plaintiff. 

It  is  true,  the  judge  did  not  inform  the  jury  that  under  the 
circumstances  of  the  case  they  were  warranted  to  presume 
against  the  claim  of  the  defendants;  or,  in  other  words,  that 
upon  the  facts  in  evidence  the  law  had  deprived  the  defendants 
of  a  right  which  once  existed  in  them  or  those  under  whom 
they  claimed  to  the  flow  of  the  water  in  the  ancient  channel. 
On  the  contrary,  the  charge. was  very  distinctly  the  reverse,  and 
yielding  fully  that  the  jury  ought  to  have  been  informed,  if 
such  were  the  law,  that  the  circumstances  did  warrant  them  so 
to  presume,  the  inquiry  results  whether  such  circumstances  are 
presented  by  the  case.  The  use  and  enjoyment  of  water  flow- 
ing in  an  ancient  channel  through  one's  land,  and  to  prevent 
the  diversion  and  deprivation  of  it,  especially  by  a  person  own- 
ing no  land  through  which  it  runs,  are  rights  as  certain,  recog- 
nized and  well  defined  as  any  within  the  compass  of  legal  pro- 
tection. Property  in  water,  and  in  the  use  and  enjoyment  of  it, 
oftentimes  as  valuable,  is  as  well  secured  as  any  other.  Among 
the  oldest  reports  in  print  will  be  found  an  assertion  of  this 
right. 

In  the  book  called  Liber  Asgisarum,  32  Edw.  HI.,  fol.  194,  PI. 
2,  an  assize  of  nuisance  was  brought,  becsuse  the  defendant  had 
made  a  trench,  and  thereby  drawn  from  a  river,  a  part  of  the 
water  which  had  been  accustomed  to  run  to  supply  the  mill  of 
the  plaintiff.  It  was  adjudged  that  the  plaintiff  should  recover 
his  damages,  and  that  the  water  should  be  returned  to  the  ancient 
channel  at  the  cost  of  the  defendant.  A  train  of  subsequent 
cases  has  sustained  the  right:  LuMreVa  case,  4  Co.  8B;  Stone  v. 
Bromwichf  Yelv.  166;  Countess  of  RvUand  v.  Bowler ^  Palm.  2d0; 
Shury  v.  Figgol^  Bulst.  309;  Sands  v.  Tre/uses,  Oro.  Car.  575; 
Cox  V.  Matthews,  1  Yentr.  237;  Palmes  v.  E^lethwaiie,  Skinner, 
65;  Mersey  and  Inoell  Navigation  Go.  v.  Douglass,  2  East,  502. 
In  Gardner  v.  The  Trustees  of  the  Village  of  Newburgh,  2  Johns. 
Ch.  165  [7  Am.  Dec.  526],  Ch.  Kent,  said:  "A  right  to  a 
stream  of  water  is  as  sacred  as  a  right  to  the  soil  over  which  it 
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flows;  it  is  a  part  of  the  freehold  of  which  no  man  can  be  dis* 
seised  bat  by  hiw."  Our  venerable  and  learned  Einaej,  0.  J., 
in  the  case  of  MerrU  t.  Parher,  1  Coze,  460,  said:  **  When  a 
man  porchaseB  a  piece  of  land,  through  which  a  natural  water 
course  flows,  he  has  a  right  to  make  use  of  it  in  its  natural  state, 
bat  not  to  stop  or  divert  it  to  the  prejudice  of  another.  Aipta 
currii  eL  deM  currere,  is  the  lang^uage  of  the  law.  The  water 
flows  in  its  natural  channel  and  ought  always  to  be  permitted  to 
run  there,  so  that  all  through  whose  land  it  pursues  its  natural 
course  may  continue  to  enjoy  the  privilege  of  using  it  for  their 
own  purposes.  It  cannot  legally  be  diverted  from  its  course 
without  the  consent  of  all  who  have  an  interest  in  it.'' 

This  right  like  other  rights  of  property,  like  **  the  right  to  the 
soil  over  which  it  flows,"  like  "  the  freehold  of  which  it  is  a 
part,"  like  *'  the  land"  through  which  "  it  pursues  its  natural 
course,"  may  be  lost  by  efflux  of  time.  Statutes  of  limitation, 
prescribing  the  time  within  which  an  entry  shall  be  made  into 
lands,  tenements  or  hereditaments  (Bev.  Laws,  411,  sec.  9),  and 
within  which  every  real,  possessory,  ancestral,  mixed  or  other 
action  for  any  lands,  tenements  or  hereditaments  shall  be 
brought  (Id.,  sec.  6),  are  not  deemed  to  comprehend  in  terms 
and  within  their  purview,  the  right  now  under  consideration; 
but  upon  the  wise  principles  of  such  statutes,  and  in  analogy  to 
them,  to  quiet  men's  possession,  and  to  put  an  end  and  fix  a 
limit  to  strife,  a  rule  is  established,  that  after  the  lapse  of  the 
period  mentioned  in  those  statutes,  a  grant  will  be  presumed; 
not  (says  Lord  Mansfield,  Gowp.  215;  Eldridge  v.  KnoU,  and 
others),  that  in  such  cases  the  court  really  thinks  a  grant  has 
been  made,  but  they  presume  the  fact  for  the  purpose  and  from 
a  principle  of  quieting  the  possession.  The  period  of  twenty 
years  is  settled  in  England,  according  with  the  times  mentioned 
in  the  statute  of  21  Jac.  1.  Our  statute  prescribing  a  like  period, 
our  rule  is  the  same,  and  pursuing  the  analogy,  the  possession 
which  should  ripen  into  a  right  and  defeat  a  title,  otherwise 
valid,  must  be  open,  notorious  and  adverse. 

In  the  case  of  PreacoU  v.  Phillips,  6  East,  283,  Adair,  chief 
justice  of  Chester,  ruled  that  nothing  short  of  twenty  years  un- 
disturbed possession  of  water  diverted  from  the  natural  channel, 
could  give  a  party  an  adverse  right  against  those  whose  lands 
lie  lower  down  the  stream,  and  to  whom  it  was  injurious,  and 
that  a  possession  of  above  nineteen  years,  which  was  shown  in 
that  case,  was  not  sufficient.  In  BedLey  v.  Shaw,  6  East,  208, 
Lord  Ellenborough  says-   *'  Independent  of  any  particular  en- 
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joyment  used  to  be  had  by  another,  every  man  has  a  right  to 
the  advantage  of  a  flow  of  water  in  his  own  land  without  dimi* 
nution  or  alteration.  But  an  adverse  right  may  exist  founded 
on  the  occupation  of  another;  and  though  the  stream  be  either 
diminished  in  quantity  or  even  corrupted  in  quality  as  by  means 
of  the  exercise  of  certain  trades^  yet  if  the  occupation  of  the 
party  so  taking  or  using  it,  have  existed  for  so  long  a  time  as 
may  raise  the  presumption  of  a  grant,  the  other  party  whose 
land  is  below  must  take  the  stream  subject  to  such  adverse  right. 
I  take  it  that  twenty  years  exclusive  enjoyment  of  the  water  in 
any  particular  manner  affords  a  conclusive  presumption  of  right 
in  the  party  so  enjoying  it  derived  from  grant  or  act  of  parlia- 
ment." In  Baiston  v.  Benaiead,  1  Campb.  463,  Lord  Ellen- 
borough  recognizes  the  same  rule  as  to  time. 

In  Ingraham  v.  EuichiruKm,  2  Conn.  684,  Swift,  C.  J.,  says: 
"  By  the  common  law  every  person  owning  lauds  on  the  banks 
of  rivers  has  a  right  to  the  use  of  the  water  in  its  natural  stream, 
without  diminution  or  alteration;  that  is,  he  has  a  right  that  it 
should  flow  ubi  currere  wjldxU^  and  if  any  person  on  the  river 
above  him  interrupts  or  diverts  the  course  of  the  water  to  his 
prejudice,  an  action  will  lie.  But  a  special  right  different  from 
the  general  one  may  be  acquired  by  an  adjoining  proprietor  by 
grant,  or  by  such  length  of  time  as  will  furnish  presumptive 
evidence  of  a  grant.  In  England  it  has  been  decided  that 
twenty  years  exclusive  enjoyment  of  water  in  a  particular  man- 
ner affords  a  conclusive  presumption  of  right  in  the  party  en- 
joying it,  derived  from  some  individual  having  the  power  to 
make  it,  or  the  legislature;  and  in  this  state  fifteen  years  ex- 
clusive enjoyment  will  furnish  the  same  evidence."  Oould, 
justice,  says,  if  the  defendant  had  diverted  the  stream  from  the 
plaintiff's  land,  or  if  the  plaintiff  had,  by  obstruction  cast  it 
back,  and  overflowed  the  land  of  the  defendant,  and  the  injury 
had  been  acquiesced  in  for  fifteen  years  on  either  side,  a  grant 
might  now  be  presumed  in  favor  of  the  one  or  the  other  of  the 
parties.  In  Sherwood  v.  Bwrr,  4  Day  244  {4  Am.  Dec.  211], 
Mitchell,  C.  J.,  says:  '*  In  analogy  to  the  statute  of  limitations 
which  gives  title  to  land  by  fifteen  years  adverse  possession, 
the  plaintiff  must  be  considered  as  having  acquired  a  right  to 
use  and  improve  the  stream  of  water  in  the  manner  it  has  been 
improved  for  thirty  or  forty  years.  If  necessary  to  support  the 
plaintiff's  title  to  the  privilege,  the  law  would  presume  a  grant 
even  from  the  defendants,  or  those  under  whom  they  held. 
Twenty  years  undisputed  possession  of  any  easement  appm> 
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tenant  to  land  is  suffioient  in  England  to  raise  the  presumption 
of  a  grant.  The  defendants  claim  the  use  of  this  right  for  ten 
years  onljr  to  haTO  been  in  them.  If  fifteen  years  exclusive  ad- 
verse possession  is  the  least  term  of  time  which  can  give  title 
to  freehold  estate,  surely  as  long  quiet  enjoyment  will  be  re* 
quired  to  create  a  title  of  the  nature  in  question. 

In  the  case  of  Vooght  v.  Winch,  2  B.  &  A.  662,  the  judge  had 
charged  the  juiy  that  in  the  case  of  all  streams  of  water,  the 
use  of  which  furnished  beneficial  enjoyment  to  any  individual, 
the  material  thing  to  be  attended  to  was  what  had  been  the 
actual  possession  and  enjoyment  by  such  person  for  the  last 
twenty  years;  and  that  if  water  had  been  in  fact  enjoyed  during 
that  period  to  a  certain  extent  of  supply,  or  at  a  certain  level, 
no  private  person  was  at  liberty  to  do  any  act  which  altered 
that  state  and  condition  for  the  purpose  of  improving  his  own 
estate,  and  that  the  rule  applied  equally  to  all  streams,  whether 
nayigable  or  not.     The  court  of  E.  B.  held  that  the  rule  did 
not  apply  to  navigable  rivers,  and  in  this  respect  the  direction 
of  the  judge  was  erroneous,  but  did  not  in  the  slightest  degree 
call  in  question  the  application  of  the  rule  to  private  innavig- 
able streams  either  as  to  principle  or  time.     In  ChdUcer  and 
others  v.  Dickinwn  and  others,  1  Conn.  882  [6  Am.  Dec.  250], 
Swift,  C.  J.,  delivering  the  opinion  of  the  court,  says:  "In  En- 
gland, by  statute  21  Jac.  I.,  it  was  enacted  that  no  person  that 
has  any  right  or  title  of  entry  shall  enter  but  within  twenty 
years  next  after  his  right  or  tiUe  shall  accrue.    Courts  extended 
the  principle  of  this  statute  to  similar  cases  within  the  same 
reason.    A  like  statute  was  at  an  early  period  enacted  in  this 
country,  limiting  the  right  of  entry  to  fifteen  years,  and  courts 
extended  the  principle  to  similar  cases.     Hence  it  became  an 
established  rule  of  the  common  law  that  easements  may  be  ac- 
quired by  uninterrupted  possession  for  twenty  years,  suchas 
rights  of  way,  flowing  another's  land,  diverting  water-courses, 
fisheries  and  the  like.    But  in  every  case  of  this  description, 
the  use  and  possession  in  the  first  instance  are  an  usurpation 
of  the  rights  of  some  other  person,  and  an  action  would  always 
lie  till  the  fifteen  years  are  elapsed.    It  is  considered  that  no 
man  would  permit  another  thus  to  occupy  and  possess  his  right 
without  a  grant,  and  in  all  these  cases  the  law  presumes  there 
has  been  a  grant,  for  the  idea  is  not  entertained  that  a  man  by 
being  a  trespasser  for  fifteen  years  can,  by  the  common  law, 
acquire  a  right.     But  as  the  grant  depends  on  a  presumption 
of  law,  it  is  always  competent  to  rebut  it  by  proof  of  sucb  cir- 
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cumatanoes  as  show  no  grant  oould  have  been  made.  The  gen- 
eral rule  then  is  that  certain  rights  may  be  acquired  against 
individuals  bj  fifteen  years  uninterrupted  possession  and  use, 
unanswered  and  unexplained." 

In  3  Cai.  319,  Justice  Thompson  states  the  presumption  from 
twenty  years  possession  as  mentioned  by  Lord  EUenboroogh, 
in  the  passage  already  referred  to,  and  calls  it  an  undeniable 
principle  of  the  common  law.  Lord  Erskine,  speaking  as 
chancellor,  in  12  Yes.  265,  on  the  doctrine  of  presumption  and 
the  effect  of  long  use,  puts  on  the  same  ground  the  use  of 
water  and  light,  and  the  right  of  way.  Seventy  years  of  unin- 
terrupted and  adverse  enjoyment  of  a  right  of  way  and  of  an- 
cient lights  is  the  fixed  period  from  which  a  grant  will  be  pre- 
sumed. Without  entering  here  into  a  minute  review  of  the 
cases,  the  position  will  be  found  fully  supported  by  Darwin's 
Upton,  2  Saund.  175  b,  note;  Campbell  v.  WOsm,  3  East,  294. 
In  GayeMy  v.  Bethune,  14  Mass.  49  [7  Am.  Dec.  188],  Parker, 
0.  J.,  speaking  on  a  question  of  way,  says:  *'No  time  before 
the  division  of  the  estate  among  the  heirs  could  be  taken  into 
view  for  the  purpose  of  presuming  a  grant,  because,  as  has 
been  before  observed,  there  could  not  have  been  before  that 
time  any  adverse  possession,  the  whole  being  in  Bethune  or  his 
grantors.  And  it  is  adverse  possession  only  upon  which  a 
presumption  of  grant  can  arise,  or  a  possession  claimed  or  used 
as  a  rightful  possession.  Since  that  period  sufficient  time  has 
not  elapsed  to  justify  the  presumption  of  a  grant  from  English 
and  wife;  no  period  short  of  twenty  years  has  been  allowed 
sufficient  for  this  purpose  in  this  country,  nor  has  it  been  de- 
finitively settled  that  any  shorter  period  will  suffice  in  England." 

In  the  case  of  Wright  v.  Howard^  in  February,  1823,  Simons 
and  Stuart's  Bep.  190,  the  vice-chancellor  of  England,  Sir  John 
Leach,  says:  ^^  Prima  fade ^  the  proprietor  of  each  bank  of  a 
stream  is  the  proprietor  of  half  the  land  covered  by  the  stream, 
but  there  is  no  property  in  the  water.  Every  proprietor  has  an 
equal  right  to  use  the  water  which  flows  in  the  stream,  and  con- 
sequently no  proprietor  can  have  the  right  to  use  the  water  to 
the  prejudice  of  any  other  proprietor.  Without  the  consent  of 
the  other  proprietors,  who  may  be  affected  by  his  operations,  no 
proprietor  can  either  diminish  the  quantity  of  water  which  would 
otherwise  descend  to  the  proprietor  below,  nor  throw  the  water 
back  upon  the  proprietor  above.  Every  proprietor  who  claims 
a  right  either  to  throw  the  water  back  above  or  to  diminish  the 
quantity  of  water  which  is  to  descend  below,  must,  in  order  to 
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maintain  his  claim,  either  prove  an  actual  grant  or  license  from 
the  proprietors  affected  by  his  operations,  or  most  prove  an  un- 
interrupted enjoyment  of  twenty  years,  which  term  of  twenty 
years  is  now  adopted  upon  a  principle  of  general  convenience 
as  affording  conclusive  presumption  of  a  grant." 

There  is  nothing  in  the  cases  read  at  the  bar  to  impugn  this 
doctrine.  Oswald  v.  Leigh^  1  T.  B.  270,  was  debt  on  a  bond,  and 
the  defense  relied  on  presumption  of  payment.  No  demand  had 
been  made  for  nineteen  years  and  a  half;  the  parties  were  men 
of  fortune,  resided  in  England,  and  lived  on  terms  of  intimacy, 
yet  the  jury  found  for  the  plaintiffs,  and  the  verdict  was  sus- 
tained in  K.  B.  Bnller  said  he  had  always  been  of  opinion  that 
no  less  than  twenty  years,  of  itself,  could  form  a  presumption 
that  a  bond  had  been  paid.  In  those  cases  where  satisfaction 
had  been  presumed  within  a  less  period,  some  other  evidence 
had  been  given  in  favor  of  such  a  presumption,  such  as  having 
settled  an  account  in  the  intermediate  time,  without  any  notice 
having  been  taken  of  such  a  demand.  In  the  case  of  Colad  v. 
Buddy  in  1807, 1  Campb.  N.  P.  27,  very  nearly  twenty  years  had 
elapsed  after  the  bond  became  payable  and  before  the  suit,  and 
the  defendant  undertook,  but  failed,  to  show  a  settlement  of  ac- 
counts between  the  parties  when  a  sum  of  money  had  been  paid 
sufficient  to  cover  the  demand  on  the  bond.  Lord  Ellenborough 
said,  if  it  had  been  proved  that  the  parties  had  accounted  to- 
gether after  the  money  became  payable,  it  might  have  been  in- 
ferred that  it  was  included  in  the  settlement,  but  as  there  is  no 
evidence  of  this,  and  as  twenty  years  have  not  elapsed  since  the 
bond  was  forfeited,  it  cannot  be  considered  as  discharged.  The 
cases  of  Jackson  v.  McCall,  10  Johns.  377  [6  Am.  Dec.  843],  and 
Jackson  v.  PraU,  10  Johns.  381,  can  have  no  just  influence  on 
the  subject  before  us.  The  former  evinces  the  general  undis- 
puted position  that  a  patent  or  deed  may  be  presumed.  In  the 
latter  where  a  mortgage  of  forty  years  old  was  set  up,  to  put 
which  in  force  no  steps  had  been  taken,  nor  had  any  demand 
under  it  been  made  for  upwards  of  nineteen  years  before  the 
trial,  the  court  held  that  from  the  payments  which  had  been 
made  at  that  time  and  before,  and  the  silence  of  any  claim  under 
it,  the  jury  would  have  been  warranted  to  have  presumed  it  sat- 
isfied. 

The  Winohelsea  causes,  4  Burr.  1962,  affords  no  rule  or 
analogy  for  the  present  question.  The  whole  matter  was  there 
subject  to  the  discretion  of  the  court;  they  were  about  to  fix  a 
rule  where  avowedly  no  rule  existed.    Even  there,  however. 
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the  court  say  twenty  years  posaeeaion  must  elapse  before  they 
will  presume  a  right  in   corporators  to  hold  their  ooxx^omte 
offices,  and  before  they  will  refuse  to  disturb  the  poaoonble 
possession  of  a  franchise.     But  they  do  not  say  that  they  will, 
at  any  period,  or  under  any  circumstances  under  twenty  yean, 
presume  such  right;  they  only  say,  that  **  within  twenty  yeaza 
their  granting  the  rule  or  refusing  to  grant  it,  would  depend 
on  the  particular  circumstances  of  the  case,  which  should  be  in 
question  before  them."     In  other  words,  that  the  granting 
the  rule  to  show  cause  why  an  information  in  nature    of 
a  quo  warranto  should  not  be  filed,  was  not  a  mere  matter  of 
course;  that  after  twenty  years  peaceable  possession  they  would 
not  grant  it;  nor  would  they,  within  that  time,  unless  just  cir- 
cumstances to  induce  an  inquiry  should  be  presented  to  them. 
From  this  review  of  the  cases,  and  I  find  none  that  sustains  a 
contrary  doctrine,  it  is  in  my  opinion  clearly  shown  that,  in 
point  of  time,  twenty  years  of  adverse  possession  of  a  diverted 
water-course  are  indispensably  necessary  to  defeat  the  pro- 
prietor of  the  ancient  channel  and  to  repel  his  reclamation  of 
his  right.     The  law  in  this  respect,  as  laid  down  to  the  juiy, 
was  unquestionably  sound.    If  the  jury  found  from  the  evi- 
dence that  the  original  diversion  of  the  water  had  been  made 
within  twenty  years,  and  upon  this  head  there  was  a  conflict  of 
testimony,  in  which  to  set  that  of  the  defendants  in  the  least 
favorable  light,  it  was  not  so  much  overbalanced  as  to  induce 
or  justify  us  to  interfere  with  the  verdict;  or  if  the  jury  believed 
that  the  diversion  had  been  made  under  the  authority  and  per- 
mission of  Walter  Smith,  and  with  repeated  recognition  of  his 
right  during  the  time  of  Clark,  and  until  the  sheriff's  sale  in 
1807,  and  about  fifteen  years  before  the  commencement  of  the 
action,  the  jury  had  not  a  foundation  broad  enough  in  point  of 
time  on  which  to  raise  the  superstructure  of  a  grant.     By  the 
circumstances  of  time,  then,  they  were  not  warranted  in  pre- 
suming against  the  claim  of  the  defendants. 

In  the  remarks  which  I  have  made,  it  is  perceived,  I  have 
confined  my  view  to  a  consideration  of  time  as  a  circumstance, 
an  independent  or  disconnected  circumstance,  on  which  the 
presumption  of  a  grant  may  be  raised.  In  the  case  of  Bealey  v. 
Shaw^  Lord  Ellenborough  is  reported  to  have  said  that  less  than 
twenty  years  enjoyment  may  or  may  not  afford  such  a  presump- 
tion, according  as  it  is  attended  with  circumstances  to  support 
or  rebut  the  right.  This  expression  unfortunately  is  vague  and 
defective  in  precision.     If  by  circumstances  are  here  meant 
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facts  sufficient  in  themselves  to  sustain  a  presumption  or  rebut 
and  bar  a  right;  or  if  he  meant  to  say  there  may  be  facts  from 
which  such  a  presumption  will  result,  or  whereby  a  right  may 
be  rebutted  or  barred,  although  twenty  years  hare  not  passed; 
as  for  instance,  where  a  fraudulent  concealment  or  misrepre- 
sentation has  been  made;  where  a  trustee  or  other  person  was 
bound  to  convey;  where  a  party  in  possession  was  entitled  to  a 
conveyance  under  an  agreement  or  trust;  where  an  act  ought 
to  have  been  done,  which,  therefore,  in  many  instances  the  law 
will  presume  done;  or  something  is  shown  irreconcilable  with 
truth  and  nature,  without  the  existence  of  a  grant;  the  position 
is  correct,  and  here  these  circumstances,  not  the  time,  are  the 
basis  of  the  presumption,  or  of  the  bar.  If  by  circumstances 
anything  else  be  meant,  the  position  is  unsupported  by  analogy, 
adverse  to  the  steady  current  of  authorities  and  repugnant  to 
the  opinion  of  the  same  eminent  judge  in  the  subsequent  case 
of  Deii  V.  TFtlfton,  11  East,  56,  which  will  be  hereafter  noticed. 

Admitting,  then,  that  such  circumstances  may  exist,  let  us 
look  into  the  evidence  in  the  case  before  us  and  see  if  there  be 
such  here;  if  there  be  circumstances  which  in  point  of  law 
would  have  warranted  the  jury  in  presuming  against  the  claim 
of  the  defendants,  and  should  consequently  have  called  for 
such  direction  to  them  from  the  court.  The  whole  benefit  of 
the  rule  which  enables  the  court  to  regard  with  a  more  favorable 
eye  the  presumption  which  supports  than  that  which  defeats  a 
right,  cannot,  I  think,  be  yielded  to  the  plaintiff  as  claimed  by 
his  counsel.  The  plaintiff  relies  on  presumptions,  not  to  sup- 
port, but  to  give  a  right,  not  to  strengthen  or  sustain  an  ac- 
knowledged right,  but  to  make  that  right  which  would  other- 
wise be  usurpation.  He  relies  on  them,  too,  to  defeat  the 
undisputed  right  which  was  once  held,  and  without  the  claims 
'and  right,  if  such  they  be,  of  the  plaintiff,  would  still  be  held 
to  the  flow  of  the  water  along  its  ancient  and  natural  bed. 
The  facts  urged  by  the  plaintiff  are,  the  submission  of  Walter 
Smith  and  the  present  defendants  to  the  diversion  of  the  water 
from  its  ancient  channel;  in  other  words,  to  the  possession  of 
their  property  by  others;  the  silence  of  Smith  when  the  mill 
was  purchased  from  the  sheriff  by  Laing  in  1807,  and  when  it 
passed  by  purchase  and  sale  through  other  hands;  and  the  ac- 
quiescence by  Walter  Smith  in  the  use  of  the  diverted  stream 
by  Breath  after  he  refused  to  pay  rent  for  the  new  pond. 

The  submission  of  the  owners  of  the  ancient  channel  to  the 
diversion  of  the  winter  can  avail  the  plaintiff  nothing.     No 
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instance  exists  in  which  the  poaseasion  of  real  property, 
the  knowledge  and  without  a  murmur  of  the  owner,  has  been 
held  short  of  the  period  of  limitations  to  destroy  his  right.     The 
law  has  yielded  him  twenty  years,  and  told  him  his  right  ahall,  for 
that  period,  retain  its  full  vigor,  and  may  be  asserted  with  equal 
force  in  the  last  hour  as  in  tiie  first.   Short  of  that  period,  then, 
a  mere  submission  cannot,  by  presumption,  deprive  the  owner 
of  his  property.     Of  this  opinion  were  the  court  of  K.  B. ,  in  the 
case  of  Den  v.  WHson,  and  Lord  Ellenborough  must  have  con- 
sidered this  sort  of  acquiescence  as  not  one  of  the  circumstances 
alluded  to  by  him.     In  the  case  of  Bealey  y.  Shaw^  ejectment 
was  brought  by  the  lord  of  the  manor  to  recover  a  copyhold 
estate,  and  a  small  parcel  of  the  waste  land  of  the  manor,  which 
had  been  inclosed  by  the  defendant.     The  indosure,  which 
was  small,  appeared  to  have  been  taken  from  the  waste  land, 
about  twelve  or  thirteen  years  before  by  the  defendant,  and 
annexed  to  some  other  land  belonging  to  him;  but  the  lord's 
steward  was  proved  to  have  seen  this  indosure  from  time  to 
time  after  it  was  made  (the  same  lord  and  steward  continuing 
all  the  time),  and  no  evidence  of  any  objection  made.     Lord 
ESlenborough  and  the  court  held  that  the  continual  view  of  the 
steward,  acting  under  the  same  lord  for  that  period  without  any 
objection,  might  be  sufficient  for  the  jury  to  presume  a  license, 
and  hence  refused  to  consider  the  defendant  as  a  trespasser, 
which  license,  however,  the  lord  might  countermand,  and  then 
recover  possession,  but  that  a  grant  from  the  lord  would  not  be 
presumed  within  twelve  or  thirteen  years. 

The  silence  of  Walter  Smith  and  his  omission  to  notify  Laing 
Wooley  and  Breath  of  his  right.  It  is  not  clear  from  the  evi- 
dence that  the  water  flowed  exclusively  in  the  diverted  channel 
at  the  sheriff's  sale.  For  two  months  previous,  Clark's  paper- 
mill  had  not  been  wrought,  and  one  of  the  witnesses  (William- 
Smith)  says,  at  the  time,  the  little  stream  ran  some  into  the  new 
pond,  and  some  to  the  ditch  leading  to  the  plaintiff's  pond. 
No  evidence  is  given  that  Walter  Smith  was  present  at  either 
of  the  sales,  or  at  any  treaty  or  negotiation  leading  to  them, 
or  that  he  knew  bf  them  until  after  they  had  occurred,  or 
that  he  was  in  the  slightest  degree  consulted  respecting  them; 
and  as  to  the  expenditures  of  money  on  the  property,  nothing 
is  shown  after  the  erection  of  the  mill  by  Clark,  except  in  the 
article  of  purchase,  unless  it  be  in  some  inconsiderable  repairs, 
of  which  Smith  may  well  have  known  nothing.  Under  such 
circumstances,  no  case,  even  in  a  court  of  equity,  has,  it  is 
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believed,  presimied  against  or  defeated  the  right  of  the  owner. 
In  Slaver  y.  Barker,  6  Johns.  Ch.  168,  Gh.  Kent  states  the 
ruling  equity  to  be,  "  That  where  one  having  title  acquiesces 
knowingly  and  freely  in  the  disposition  of  his  property  for  a 
valuable  consideration,  by  a  person  pretending  to  title  and 
haying  a  color  of  title,  he  shall  be  bound  by  that  disposition  of 
the  property,  and  especially  if  he  encourages  the  parties  to 
deal  with  each  other  in  such  sale  and  purchase."  In  Brvnher^ 
hoff  T.  Lansing,  4  Johns.  Ch.  70  [8  Am.  Dec.  538],  he  lays 
down  the  rule  with  respect  to  incumbrances  to  be,  that  if  a 
prior  incumbrancer  be  a  witness  to  a  subsequent  conveyance  or 
incumbrance,  and  knowing  its  contents,  does  not  disclose  the 
fact  of  his  own  incumbrance,  but  intentionally  suffers  the  party 
dealing  with  his  debtor  to  remfun  in  ignorance,  he  shall  have 
his  incumbrance  postponed  or  barred,  because  he  is  thereby 
auxiliary  to  an  act  of  fraud;  and  even  this  rule,  he  holds,  does 
not  extend  to  cases  of  prior  registered  mortgages.  *'  The  mere 
silence  of  a  mortgagor,  when  he  is  present  at  the  execution  of 
a  subsequent  purchase  or  incumbrance,  is  not  sufficient  to  affect 
his  right,  unless  that  silence  was  intentional  and  for  the  pur^ 
pose  of  deception.  The  inference  is  not'  to  be  drawn  from 
silence  alone,  under  the  operation  of  our  registered  act.  There 
must  be  active  fraud  charged  and  proved,  such  as  false  repre- 
sentations, or  denial  upon  inquiry,  or  artful  assurances  of  good 
title,  or  deceptive  silence  when  information  is  asked.  The 
burden  of  the  charge,  and  of  the  proof,  lies  upon  the  pur- 
chaser. He  must  make  out  the  fraud,  and  the  mortgagee  is  to 
be  presumed  innocent  until  proved  to  be  guilty." 

In  the  case  of  Holmes  v.  Custance,  12  Yes.  279,  legacies  were 
given  of  one  hundred  dollars  apiece  to  the  children  of  Robert 
Holmes.  Under  an  impression  from  strong  circumstances  that 
the  testator  had  meant  George  Holmes,  and  by  mistake  inserted 
Robert,  the  executor  paid  one  of  the  legacies  to  a  trustee  of  one 
of  the  children  of  George,  and  took  his  receipt,  to  which  the 
plaintiff,  one  of  the  children  of  Robert,  was  a  subscribing  witness, 
who  afterwards  filed  a  bill  for  the  legacy.  The  master  of  the  rolls 
sustained  the  claim.  '*I  have  some  doubt,"  says  he,  "as  to 
the  effect  of  the  paper  that  is  produced.  The  way  in  which 
that  struck  me,  is  as  a  fraud  on  the  other  party  if  the  payment 
was  made  on  the  admission  of  the  plaintiff  that  he  was 
not  the  person.  Their  payment,  or  resolution  to  pay,  did  not 
originate  in  any  communication  with  him;  but  they  exercised 
their  own  judgment,  and  then  it  comes  to  this,  only  that  the 
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plaintiff  did  not  leuBt.  There  must  be  either  something  of  a 
mistake  or  a  fraud  by  him,  in  not  setting  up  his  claim.  Cleai  Ij 
this  does  not  amount  to  a  release  by  him,  nor  any  fraud  in  him. 
It  does  not  appear  that  he  represented  that  his  father  was  noi 
the  person  intended.  They  took  it  upon  themseWes,  and  he 
acquiesced.  There  is  not  enough,  therefore,  to  bar  the  claim." 
With  what  semblance  of  propriety  can  the  purchaser  complain, 
who,  seeing  water  diverted  from  its  ancient  course,  flowing 
nloug  an  artificial  channel  (if  such  were  the  case),  by  a  dam, 
erected  not  on  the  land  of  Clark,  made  no  inquiry  whether  such 
diversion  were  rightful,  and  by  grant  and  authority  from  the 
owuers  of  the  ancient  bed  ? 

The  omission  of  Smith  to  resume  the  water  when  Breath  de- 
clined to  pay  rent  for  the  new  pond,  is  not  a  circumstance 
which  will  legally  warrant  the  presumption  required  by  the 
plaintiff.  It  may  well  be  accounted  for  on  obvious  and  natural 
grounds.  The  flow  of  the  water  in  its  ancient  course  could  have 
produced  no  advantage  or  convenience  to  him.  He  had  de- 
clared the  water  might  be  diverted  to  Clark's  mill  until  he  or 
his  heirs  should  erect  a  mill  and  need  it,  and  he  may  not  have 
felt  at  liberty  to  gainsay  his  word.  Aside,  however,  from  these 
considerations,  there  is  nothing  in  the  fact.  In  legal  effect  it  is 
no  stronger  than  the  silence  already  considered.  It  is  no  aci 
done  acknowledging  the  right  of  Breath  to  divert  the  water.  It 
is  no  omission  by  Smith  of  an  act,  when  an  act  was  indispens- 
able to  the  support  and  protection  of  his  right.  In  the  case  of 
Eldridge  Knott  and  othen^  in  1773,  Cowp.  214,  the  trespass  com- 
plained of  was  for  taking  a  distress  for  quit  rents  due  to  the 
lord  in  right  of  a  manor.  The  rents  had  been  regularly  paid 
until  1736.  In  that  year  the  lord  had  sued  the  tenant  for  cut- 
ting two  trees  growing  on  the  tenement,  and  a  verdict  wua 
rendered  for  the  tenant,  after  which  the  owner  of  the  tenement 
had  refused  to  pay  this  quit  rent  or  attend  the  manor  court.  In 
1738,  a  demand  of  the  rent  was  made  and  refused,  after  which 
no  further  demand  or  payment  had  been  made.  On  these  facts 
Baron  Eyre  was  of  opinion  that  though  the  claim  was  not  barred 
by  the  statute  of  limitations,  yot  that  a  non-payment  and  ac- 
quiescent for  thirty-seven  years  was  a  sufficient  ground  to  pre- 
sume a  release  or  extinguishment  of  the  quit  rents,  and  left  it 
to  the  jury  to  say  whether  upon  the  evidence  they  would  or 
would  not  presume  they  were  released  or  extinguished,  and  the 
jury  found  they  were.  But  Lord  Mansfield  and  the  court  of 
king's  bench  set  aside  the  verdict;  and  although  holding  there 
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were  many  cases  where  from  a  principle  of  quieting  possessios^ 
the  court  had  thought  a  jury  should  presume  any  thing  to  sup- 
port  a  length  of  possession,  yet  this  case,  they  said,  stood  with- 
out a  pretense  for  supposing  a  release  or  extinguishment;  that 
the  demand,  refusal,  acquiescence  and  omission  to  enforce  pay- 
ment,  were  in  fact  nothing;  that  the  case  stood  on  mere  length 
of  time,  which  was  insufficient  within  the  period  fixed  by  the 
statute. 

On  the  whole,  I  am  of  opinion,  the  case  was  fairly  put  by  the 
judge  to  the  jury;  the  yerdict  is  not  against  the  eyidence,  and 
ought,  therefore,  to  be  sustained. 

HossELL,  J.  The  counsel  for  the  plaintiff  relies,  to  support 
his  motion  for  a  new  trial,  on  Phil.  Ev.  Presumption,  118,  119, 
121;  Cowp.  132;  1  T.  R.  272;  4  Burr.  1962;  4  Johns.  377,  380, 
381,  387.  In  the  pages  cited  from  Phillips,  it  is  laid  down: 
"There  are  many  cases  not  within  the  statute  of  limitations 
where  courts  of  justice,  from  a  principle  of  quieting  poBsessions, 
hare  held  that  juries  ought  to  presume  the  most  solemn  instru- 
ments to  support  a  long  uninterrupted  possession;  all  shall  be 
presumed  to  have  been  solemnly  done,  rather  than  ancient 
grants  should  be  called  in  question."  Again,  "  The  presump- 
tion of  a  deed  from  long  usage  is  for  the  furtherance  of  justice, 
and  for  the  sake  of  peace."  So  in  the  case  of  a  bond  which 
has  laid  dormant  for  twenty  years.  "  Forbearance  for  so  long 
a  time  unexplained  is  a  circumstance  from  which  a  jury  may, 
and  ought,  to  infer  that  the  bond  has  been  satisfied;"  and  adds 
the  same  authority:  "  It  has  been  sometimes  said  that  payment 
may  be  presumed  even  within  that  time,  citing  Cowper,  109. 
But  this  is  to  be  understood  with  reference  to  those  cases  only 
when  there  has  been  some  other  evidence  to  raise  such  pre- 
sumption; or  the  presumption  may  be  answered  by  proof  of 
other  circumstances,  explaining  why  an  earlier  demand  was  not 
made."  In  118,  he  adds:  "Although  it  may  be  presumed  that 
a  bond  has  been  satisfied  after  twenty  years  unexplained,  yet 
it  has  been  held  that  in  the  case  of  a  quit  rent  claimed  by  the 
lord  of  a  manor,  proof  by  the  tenant  that  no  demand  had  been 
made  on  him  for  near  forty  years,  was  not  sufficient  to  presume 
a  release,  for  in  this  case  a  deed  would  be  necessary,  and  it 
would  be  too  much  to  presume  a  deed  from  the  mere  fact  that 
the  quit  rent  was  not  demanded."  So  in  121:  "  Adverse  pos- 
session for  a  shorter  period  than  twenty  years  will  not  afford 
ground  for  such  presumption,  and  there  ought  to  be  some  other 
evidence  in  support  of  the  right.     A  license  may  be  proved  ' 
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within  that  time  (under  ^circnmstanoeB),  though  in  general  a 
grant  cannot."  In  121,  the  authority  continues:  **  In  the  cases 
that  have  been  mentioned,  the  usage  for  twenty  years  waa  con- 
sidered as  strong  presumptive  evidence  of  a  grant  or  agreement; 
but  it  is  only  presumptive,  and  it  may  be  shown  that  the  usage 
was  limited,  modified,  bad  in  its  commencement,  or  originated 
in  a  mistake." 

1  T.  H.  107,  was  an  action  on  a  bond,  on  which  no  demand 
had  been  made  for  nineteen  years  and  a  half,  and  a  verdict 
for  the  plaintiff.  Defendant  applied  for  a  new  tiial.  The 
court  inclining  to  believe  the  truth  of  the  case  was  with  the 
defendant,  desired  him  to  make  an  affidavit,  which,  on  being 
read,  and  not  appearing  satisfactory,  they  discharged  the  rule, 
aud  would  not  permit  it  to  go  to  a  jury.  Same  book,  272,  it  is 
said,  if  a  bond  has  lain  dormant  for  twenty  years,  it  shall  be 
presumed  paid.  The  presumption  of  payment  on  a  bond,  in  a 
less  time  than  twenty  years,  must  depend  on  some  evidence,  or 
length  of  time  less  than  twenty  years  would  not  be  sufficient. 
Gowp.  102,  8,  9,  the  marginal  note  says:  "  A  grant  or  charter 
from  the  crown,  which  ought  to  be  a  matter  of  record,  may, 
under  circumstances,  be  presumed  though  within  the  time  of 
legal  memoiy."  In  this  case  the  presumption  was  founded  on 
a  possession  of  three  hundred  and  fifty  years.  Lord  Mansfield 
says  that  all  evidence  is  according  to  the  subject-matter  to  which 
it  is  applied. 

There  is  a  great  difference  between  length  of  time  which  op- 
erates as  a  bar,  and  by  which  a  jury  is  concluded,  and  that  which 
is  only  used  by  way  of  evidence.  There  is  no  statute  of  limita- 
tion that  bars  an  action  on  a  bond:  but  there  is  a  time  when  a 
jury  may  presume  a  debt  discharged,  as  where  no  interest  ap- 
pears to  have  been  paid  for  sixteen  years.  But  if  a  witness  is 
produced  to  prove  the  contraiy,  by  showing  the  party  was  not 
in  circumstances  to  pay,  or  had  acknowledged  the  debt,  the  jury 
must  say  the  contraiy.  10  Johns.  377,  (so  much  relied  on  by 
the  counsel  for  the  plaintiff  on  the  argument),  does  not  in  the 
least  degree  impugn  the  doctrine  laid  down  in  the  foregoing  au- 
thorities, but  is  in  perfect  accordance  with  them,  and  cannot 
give,  as  I  understand  it,  a  shadow  of  support  to  the  motion  for 
a  new  trial.  This  was  an  action  of  ejectment  brought  on  the 
demise  of  John  McDonald,  to  recover  part  of  two  hundred  acres 
of  land,  confessedly  in  the  possession  of  McGall,  the  defendant. 
The  cause  was  tried  before  Justice  Yates,  and  a  verdict  given 
fox  the  defendant.     On  a  rule  to  show  cause  why  a  new  trial 
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should  not  be  had,  the  case  came  before  the  supreme  court,  by 
which  it  appeared  the  plaintiff  claimed  the  premises  by  virtue  of 
an  act  passed  for  the  relief  of  D.  McDonald,  by  which  all  the 
light  of  the  state  was  vested  in  him  to  two  hundred  acres  of  land, 
allotted  by  the  council  to  one  John  Provost  in  the  year  1764, 
after  the  same  had  been  surveyed  by  him  by  order  of  the  then 
existing  government;  which  order  and  survey,  referred  to  in  the 
act,  were  produced  in  court  and  sworn  to  by  a  witness  as  con- 
taining the  premises  in  question. 

Several  witnesses  on  the  part  of  the  defendant,  testified  that 
the  line  now  contended  for,  had  been  known  by  them  for  forty- 
one  years,  that  John  McDonald,  father  to  the  lessor,  occupied, 
claimed  and  held  to  that  line,  and  made  a  division-fence  there; 
that  the  land  was  surveyed  for  the  king's  soldiers,  and  the  said 
McDonald  was  with  the  sxurveyors;  that  he  had  told  witness  so  in 
1776;  that  John  McDonald  died  about  eighteen  years  ago  in  pos- 
session, had  built  a  part  of  the  liiie-fence,  and  his  son  John,  the 
lessor,  then  came  into  possession  and  had  built  a  stone  wall  on 
same  line.  The  supreme  court  held  that  the  confessions  of  Mc- 
Donald, the  father,  were  conclusive  on  his  son,  the  lessor,  and 
the  jury  might  presume  an  ancient  deed  to  him,  and  as  the 
occupants  on  both  sides  had  held  to  this  line  for  forty-one 
years  previous  to  the  trial,  and  especially  the  ancestor  of  the 
plaintiff,  and  the  plaintiff  himself  by  building  a  stone  wall 
on  it  had  recognized  that  as  the  true  line,  the  opinion  of  the 
judge  at  the  circuit  was  correct,  and  that  line  ought  not  to  be 
disturbed. 

So  in  the  case  of  10  Johns.  887,  Chief  Justice  Kent's  opinion. 
The  only  part  of  which  has  the  least  bearing  on  the  present 
case  respects  an  old  and  outstanding  mortgage  given  in  evi- 
dence by  the  defendant.  The  chief  justice  says:  **  The  mort- 
gage was  not  to  be  received  as  a  subsisting  outstanding  title; 
assuming  that  Williams,  by  means  of  the  possession  of  the 
mortgage,  was  to  be  considered  as  the  agent  of  the  mortgagees, 
yet  no  steps  had  been  taken  to  put  the  mortgage  in  force,  nor 
bad  any  demand  been  made  for  upwards  of  nineteen  years 
previous  to  the  trial,  and  from  the  payments  which  bad  been 
made  at  that  time  and  before,  and  the  silence  of  any  claim 
under  it,  the  jury  would  have  been  well  warranted  to  have  pre- 
sumed it  satisfied.  The  defendant  did  not  set  up  an^  title 
under  it,  but  he  set  up  a  title  under  Williams;  and  it  has  been 
settled  that  a  stranger  not  claiming  title  under  a  mortgage  wae 
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not  permitted  to  set  it  up  to  defeat  a  legal  title.    The  plaintifi 
i   entitled  to  judgment." 

In  all  the  foregoing  authorities  I  confess  I  cannot  g^lean 
aught  to  give  support  to  the  present  application.    The  sab- 
Ktance  of  the  whole  as  applicable  to  the  present  case  is,  that 
grants  have  been  presumed  after  three  hundred  and  fifty  years' 
quiet  enjoyment,  deeds  after  forty  years  acquiescence  of  the 
party  and  his  ancestor;  mortgages  on  which  payments  had  been 
made  more  than  nineteen  years  before,  and  there  was  no  after 
demand,  might  be  presumed  satisfied;  usages  or  franchises 
would  not  be  disturbed  after  twenty  years  enjoyment,  and  a 
bond  on  which  no  payment  had  been  made  for  sixteen  years, 
might  be  presumed  paid.     But  Phillips,  after  citing  most  of 
those  cases,  adds,  these  are  cases  of  presumptive  evidence  of  a 
grant  or  agreement,  but  only  presumptive;  and  where  there 
was  some  other  evidence  to  raise  such  presumption,  which  may 
be  answered  by  showing  the  usage  limited,  modified,  or  bad  in 
its  commencement.     And  Lord  Mansfield,  in  Cowp.  214,  in  the 
case  of  Eldridge  v.  Knotty  and  a  verdict  for  plaintiff,   says: 
''There  is  no  instance  of  setting  up  time  within  that  limited 
by  the  statute  as  a  bar;  mere  length  of  time  ought  not  to  be  so 
received,  and  in  this  case  there  is  no  pretense  for  supposing  a 
release  or  extinguishment,  and  it  ought  not  to  have  been  left 
to  a  presumption  of  law  within  a  less  time  than  the  period 
fixed  by  the  statute."     And  Aston,  justice,  added:  "Here  the 
presumption  was  to  defeat  the  lord,  and  mere  length  of  time, 
unaccompanied  with  other  circumstances,  is  not  sufficient."    In 
these  opinions  the  whole  court  concurred,  and  a  new  trial  was 
ordered.     The  case  is  in  principle  similar  to  the  one  before  us. 
The  person  in  possession  prosecuted  the  lord  for  a  trespass  and 
relied  on  time  only,  twenty-seven  years  without  demand,  to 
support  him.     The  judge  left  it  to  the  jury  to  presume  or  not 
a  release  or  extinguishment  of  the  quit  rent,  and  no  verdict 
found  for  the  plaintiff,  a  new  trial  was  ordered. 

So  in  this  case  the  right  was  acknowledged  to  be  originally 
iu  the  Smiths,  who,  it  was  abundantly  proved,  permitted  Clark 
^•o  enjoy  the  privilege  for  a  time,  and  who  had  repeatedly 
during  his  life  so  declared  it.  To  deprive  the  defendants  of 
this  right  attached  to  and  sacred  as  their  freehold,  the  plaintiff 
relied  only  on  about  fifteen  years  possession,  without  a  particle 
of  other  evidence  on  which  to  found  the  presumption  he  claims. 
It  was  in  proof  that  this  mill  had  been  at  different  times  idle 
and  neglected;  had  repeatedly  changed  owners;  that  the  execit- 
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tors  of  a  late  owner  resided  in  New  York,  and  had  sold  the 
premises  to  Campbell;  but  it  was  not  even  pretended  that  the 
defendants  were  ever  privy  to  or  made  acquainted  with  the 
terms  of  the  sale,  or  indeed  any  of  the  sales  themsehes,  unless 
Clark's,  which  was  a  public  one.  And  the  purchaser,  from  a 
well-known  rule,  was  bound  to  examine  the  whole  title.  And 
the  other  purchasers  had  probably  done  so,  for  we  do  not  hear 
a  whisper  of  a  right  to  this  water  from  any  of  them. 

I  have  examined  tbe  whole  of  this  case,  and  the  authorities 
relied  on  by  the  counsel  for  the  plaintiff,  anxious  that  if  in  the 
haste  of  a  trial  at  circuit  he  had  been  deprived  of  a  single  right, 
it  should  be  restored  to  him.  But  the  most  diligent  research 
has  only  served  to  strengthen  my  opinion  of  the  correctness  of 
the  whole  of  the  proceedings,  and  I  am  of  opinion  that  the 
plaintiff  take  nothing  by  his  motion. 

FoBD,  J.,  concurred. 

Judgment  for  the  defendants. 


GoxE  V.  State  Bank  at  Trenton. 

[3  Hai^xbd,  172.] 

JoDoxENT— How  Payable. — ^A  judgment  can  not  be  paid  in  bank  notes,  al- 
though the  bank  issuing  the  notes  is  the  holder  of  the  judgment. 

Svmyo  OFF  Judgments. — The  judgment  of  a  justice  may  be  set  off  against 
a  judgment  of  a  court  of  record,  if  the  time  for  appeal  has  expired. 

Motion  to  permit  the  defendant,  Coxe,  lo  pay  certain  notes 
issued  by  the  plaintifGs,  and  held  by  him  in  satisfaction  of  a 
judgment  recovered  by  them  against  him,  and  to  set  off  against 
such  judgment  the  judgments  recovered  on  these  notes  by  Coxe 
before  a  justice. 

Saxion,  in  support  of  the  motion  to  set  off  the  judgments, 
cited  2  W.  Bl.  869;  3  Wils.  396;  2  H.  Bl.  253;  2  Bos.  &  P.  28; 
4  Id.  22;  4  T.  H.  123;  6  Id.  456;  8  Id.  69. 

By  Court,  Fobd,  J.  As  to  the  first  application  to  bring  these 
notes  into  court,  and  to  have  satisfaction  entered,  we  are  of 
opinion  that  the  notes  of  the  bank  are  not  cash;  they  cannot  be 
tendered  as  cash,  nor  can  they  be  brought  into  court  as  such. 

As  to  the  second  application,  the  allowing  the  judgments  to 
be  set  off.  The  great  question  here,  to  bring  this  case  within 
the  range  of  the  decisions  cited,  is,  whether  the  demand  of  the 
party  making  the  application  is  admitted.     If  the  plaintiffs  do 
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not  admit  the  demand  of  the  defendant,  and  mean  to  appeal 
from  the  judgments  obtained  against  them,  time  should  be 
allowed  for  that  purpose.  The  court,  therefore,  suspend  the 
decision  of  the  second  point  for  the  present. 

At  the  subsequent  November  term,  it  haying  been  stated  to 
the  court  and  admitted  bj  the  attorney  for  the  bank,  that  no 
appeals  had  been  prosecuted  upon  the  judgments  obtained  by 
tbe  defendant,  the  court  ordered  the  ofbeis  to  be  made,  and 
referred  it  to  the  clerk  of  the  court  to  make  the  calculation,  and 
the  question  of  costs  was  reserved  until  the  next  term. 

The  chief  justice,  being  of  the  stockholders  of  the  bank,  gave 
no  opinion. 


Smith  t;.  MiTiTiEB. 

(9  Halbzsd,  175.] 

JuDOMiiiT— FoBX  ov.^A  judgment  entered  in  figmesor  for  "legidcoeti* 
without  specifying  the  amount,  is  eironeouB,  and  wHl  be  reveteed. 

Oebtiobabi  to  reverse  a  judgment  on  the  ground  that  it  had 
been  irregularly  and  illegally  entered  by  the  justice  in  the 
docket.  It  was  entered:  ''I  therefore  give  judgment  against 
the  defendant  in  favor  of  the  plaintiff  for  eighty  dollaxs  debt 
with  legal  costs,  $4.37." 

Sloarif  for  the  defendant  in  the  certiorari. 

By  CouBT.  The  entry  of  a  judgment  for  **  legal  costs,"  with- 
out specifying  the  amount,  has  been  adjudged  erroneous,  and 
cause  of  reversal;  so  has  an  entry,  in  figures,  of  the  judgment 
for  costs.  It  was  also  adjudged,  before  the  act  of  February, 
1812,  that  the  judgment  is  an  entirety,  so  that  if  erroneous  as  to 
costs  it  must  be  reversed  in  the  whole,  and  cannot  be  reversed 
as  to  the  costs,  and  affirmed  as  to  the  debt:  Hay  v.  Imlay,  Pen. 
883.  The  exception  now  taken  is,  therefore,  fatal  to  the  present 
judgment  unless  the  case  is  within  the  section  relied  on.  Bat 
it  is  manifest  that  section  extends  only  to  errors  or  mistakes 
which  this  court  can  correct,  such  as  the  cases  which  have  fre- 
quently been  before  this  court,  of  judgments  for  items  of  costs 
which  ought  not  to  have  been  allowed,  and  judgments  including 
the  costs  of  both  parties.  Where,  however,  the  judgment 
ascertained  no  specific  amount  of  costs  or  is  entered  in  figures, 
this  court  cannot  res^ch  and  correct  the  error  in  the  form  of 
the  judgment  or  in  the  entry  on  the  docket. 

Judgment  reversed. 
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WOOLLEY  V.  SeBGEAIH!. 

£8  HaLHXD,  989.] 

NiooiiABLi  InBTRUHBNT,  What  IS. — A  leqaest  in  writing  bj  A.  directed 
to  C,  reqaesting  him  to  credit  K  or  bearer  thirty  dollars,  and  promis- 
ing to  pay  that  ram  if  the  credit  shonld  be  given,  is  not  a  negotiable 
note,  nor  a  bill  of  ezchaage. 

Tkb  Guabantob  of  ▲  NoN-mooTiABLB  instnunent  is  liable  withoot  de- 
mand or  notice. 

Gebtiobabi.  Action  by  Woolley  against  Sergeant  on  his  in- 
dorsement as  follows:  *'  I  guarantee  the  within,  twentynseventh 
March,  1822,  John  Woolley,"  on  the  following  instrument:  • 
"  Mr.  David  Sergeant,  please  to  credit  John  Woolley,  or  bearer, 
thirty  dollars,  and  I  will  pay  you  by  the  tenth  day  of  April 
next,  and  you  will  oblige  your  friend.  John  Miller.  March 
24,  1822."  This  instrument  was  accepted  by  Sergeant.  The 
justice  rendered  judgment  for  the  plaintiff,  Woolley,  for  the 
full  amount  of  his  demand,  which  judgment  was  reversed  on 
appeal  to  the  common  pleas.  To  reverse  the  judgment  of  this 
latter  court,  this  writ  was  taken.  The  facts  are  further  stated 
in  the  opinion. 

J.  W,  MUier,  for  the  plaintiir. 

H.  Ibrdy  contra. 

By  Court,  Fosd,  J.  This  case  which  originated  in  the  court 
for  small  causes,  went  into  the  common  pleas  by  appeal,  and 
into  this  court  by  certiorari,  presents  a  question  touching  the 
legtA  responsibilities  of  a  guarantee  under  the  following  cir- 
cumstances: One  Miller  drew  a  request  upon  Sergeant  to  credit 
thirty  dollars  on  book  account  to  Woolley;  he.  Miller,  promis- 
ing to  pay  the  money  at  a  certain  day;  and  Woolley  himself 
giving  a  guaranty  of  this  promise  on  tiie  back  of  the  instru- 
ment. Sergeant  never  demanded  payment  of  Miller,  though 
the  latter  lived  in  good  credit  several  months  after  the  money 
became  payable,  before  he  removed  out  of  the  place,  leaving  it 
whoUy  unpaid  and  lost.  The  question  is,  on  which  party  shall 
the  law  impose  this  loss  ? 

In  cases  of  guaranty  and  suretyship,  the  law  regulates  the 
responsibilities  of  parties  by  a  general  rule;  but  with  its  usual 
sagacity,  it  provides  that  general  rule  with  every  wise  and 
necessary  exception;  so  that  the  general  rules  of  law  appear 
open  and  plain  like  common  highways,  while  the  exceptions 
resemble  drift  ways  and  lanes,  by  being  a  little  more  intricate. 
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but  very  useful  and  commodious  in  their  places.  The  general 
rule  of  suretyship  assumes  this  plain  and  simple  form,  that  if 
the  principal  fails  to  pay  or  perform  according  to  his  undertak- 
ing, the  surety  must  pay  or  perform  in  his  stead.  It  is  this 
general  rule  which  governs  the  responsibility  of  parties  to  all 
covenants,  recognizances,  bonds,  special  agreements,  and  similar 
undertakings.  Thus,  if  a  person  give  a  bond  on  the  borrow- 
ing of  money,  and  A.,  who  has  no  interest  in  the  transaction, 
join  in  ihe  bond  as  security,  he  renders  himself  responsible  till 
the  money  is  actually  paid.  The  creditor  has  nothing  whatever 
to  do;  it  becomes  the  duty  of  the  surety  to  see  that  the  prin- 
cipal pays  the  money:  WrigfU  v.  Simpson,  6  Yes.  jun.  734.  If 
the  case  before  us  come,  therefore,  under  the  general  rule,  it 
certainly  is  the  duty  of  the  surety  to  see  that  Miller  pays  the 
money,  or  else  to  pay  it  for  him. 

But  an  inquiry  yet  remains  to  be  made  touching  the  exception 
to  the  general  rule,  and  whether  this  guaranty  may  not  come 
under  such  exception.  The  mercantile  transactions  of  the 
country,  which  are  mostly  done  on  short  periods  of  credit,  and 
constitute  a  great  portion  of  the  common  mass  of  business,  gen- 
erally employ  in  their  traffic  two  kinds  of  paper,  under  the 
names  of  bills  of  exchange  and  negotiable  notes,  and  the  law, 
out  of  favor  to  commerce,  has  made  for  these  mercantile  instru- 
ments, an  exception  to  the  general  rule,  by  making  the  respon- 
sibility of  parties  thereto  conform  to  the  custom  of  merchants. 
Under  this  exception,  the  parties  find  their  duties  very  different 
from  those  under  the  general  rule,  and  nearly  inverted;  for  here 
the  surety  has  nothing  to  do,  while  the  most  punctual  diligence 
is  exacted  from  the  creditor;  he  must  make  a  demand  of  the 
debt  as  soon  as  it  becomes  due,  and  give  immediate  notice  of 
non-payment  to  the  surety,  a  neglect  of  either  of  which  duties 
will  absolve  the  surety  in  case  of  a  loss.  But  this  exception, 
founded  on  the  law-merchant,  extends  to  commercial  instru- 
ments only,  and  was  never  applied  to  paper  not  of  that  char- 
acter in  any  instance  within  my  knowledge.  Now,  a  note  or  bill 
of  exchange  never  comes  within  the  custom  of  merchants,  unless 
it  be  drawn  to  order  or  bearer  in  negotiable  form,  and  for  the 
payment  of  money;  but  the  instrument  giving  rise  to  the  present 
dispute  amounts  neither  to  a  bill  of  exchange,  under  the  custom 
of  merchants,  nor  to  a  negotiable  note  under  the  provisions  of 
the  statute,  for  it  does  not  require  Sergeant  to  pay  a  cent  of 
money,  but  only  to  give  credit  on  a  book  account,  and  it  con- 
fines this  request  of  credit  to  Woolley  himself,  so  that,  in  the 
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nature  of  things,  it  does  not  admit  of  being  indorsed  over  to 
another  person,  nor  of  entering  into  circulation  like  mercantile 
paper,  from  hand  to  hand;  nay,  it  does  not  remain  in  the  hands 
eTen  of  the  person  in  whose  favor  it  is  drawn.  In  the  case  of 
JPhUips  y.  Astling,  2  Taunt.  206,  the  guaranty  respected  a  regu- 
lar bill  of  exchange;  it  did  also  in  the  three  cases  from  3  Taunt. 
130;  8  East,  242,  and  2  Johns.  Cas.  507.  But  in  Merle  y.  Wells, 
2  Campb.  413,  a  recoyery  was  obtained  against  a  defendant 
who  had  guaranteed  the  payment  of  a  book  debt,  without  ani^ 
evidence  of  a  demand  on  the  principal;  and  a  recovery  under 
like  circumstances  was  had  in  the  case  of  Mason  v.  Pritchard,  2 
Campb.  436.  An  effort  was  formerly  made  in  this  court  to 
bring  an  indorsed  obligation  within  the  custom  of  merchants, 
but  it  failed  on  the  ground  of  not  coming  within  the  present 
custom  or  the  statute:  Oarretaie  v.  Vanness,  1  Pen.  20  [2  Am. 
Dec.  333]. 

The  present  guaranty  is  given  upon  an  instrument  in  no 
wise  commercial,  in  no  respect  negotiable,  nor  capable  of  circu- 
lation in  the  general  market;  and  an  example  of  placing  such 
instruments  under  the  regulations  provided  for  commercial 
paper  only,  besides  perverting  the  law-merchant  to  a  foreign 
use,  and  confounding  the  general  rule  and  exception  together, 
would  spread  a  net-work  of  forms  over  the  non-commercial  and 
plain  dealings  of  the  country,  and  catch  and  entangle  the  prop- 
el ty  of  those  who  are  not  merchants,  nor  familiar  with  the 
numerous  rules  that  govern  their  peculiar  paper.  The  security 
stood  bound  under  the  general  rule  in  this  case,  to  see  to  the 
payment  of  the  money,  and  therefore  the  judgment  of  the  com- 
mon pleas  ought  to  be  affirmed. 

Judgment  affirmed. 

Lettsbs  of  CamiT  asm  not  Nbootzablb  Instbttkents. — The  rules  gov- 
enimg  bills  of  exchange  and  negotiable  promissory  notes  are  always  the 
same,  fixed  and  determinate;  while  letters  of  credit  are  to  be  construed  with 
reference  to  the  particular  and  often  varying  terms  in  which  they  may  be 
expressed,  the  circumstances  and  intentions  of  the  parties  to  them,  and  the 
usages  of  the  particular  trade  or  business  contemplated:  Roman  v.  Sema,  40 
Tex.  9QB,  318;  Lawrence  v.  MeCalmonty  2  How.  (U.  S.)  449;  BeU  v.  Bruen, 
1  Id.  169;  Lee  v.  Dick,  10  Pet.  482;  MtfSftey  v.  Baxter,  22  Pick,  228;  SmUh 
V.  Dwm,  6  Hill,  543;  Oit  v.  Union  Bank  of  Scotland,  1  Macq.,  H.  L.  C, 
513.  The  difference  between  a  letter  of  credit  and  a  bill  of  exchange  is:  1. 
That  the  letter  is  not  payable  absolutely,  but  only  in  the  event  that  the  let* 
ter-bearer  may  use  it,  which  is  optional  with  him;  2.  Is  not  necessarily  for 
a  certain  amount;  3.  Is  not  necessarily  addressed  to  a  particular  person; 
and,  4.  The  letter  writer  in  many  cases  becomes  the  principal  and  only 
debtor  for  the  advances^  and  is  not,  in  such  cases,  at  all  like  the  drawer  of  a 
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bill;* and,  5.  He  is  never,  like  the  drawer  of  a  bill,  entitled  to  immed]a>ta  do- 
tioe,  if  the  letter  be  not  complied  with.  Moreover,  the  liability  of  the 
drawer  of  a  letter  is  not  definite  like  that  of  a  drawer  of  a  bill,  bat  each 
particolar  letter  of  credit  is  to  be  oonstmed  according  to  the  partionlar  lan- 
guage of  the  mandate:  1.  Sometimes  it  is  a  direct  order  to  advance  monej 
to  a  certain  amount  to  the  letter-bearer,  and  an  absolute  undertaking  io 
repay  it;  2.  Sometimes  it  promises  to  honor  bills  drawn  for  any  amoiuit 
which  may  be  advanced  to  the  letter-bearer;  3.  And  sometimes  it  undertakes 
that  the  letter-drawer  will  become  surety  of  the  letter-bearer  to  the  extent 
of  the  amount  advanced  or  credit  given  him:  Daniel  on  Neg.  InsL,  sec  1794 
et§eq. 

What  LfSTBTTiOBNTS  abb  NBOonABLB.— The  chanoteristios  of  negotia- 
bility are  that  the  instrument  should  be  payable  in  money,  to  order  or  bearer, 
unconditionally  and  at  all  events,  and  that  it  should  be  for  a  sum  certain: 
1  Daniel  on  Neg.  Inst.,  sec  27.  It  is  requisite  that  the  promise  or  request 
should  be  for  the  payment  of  money  only.  If  the  instrument  be  payable  in 
merchandise:  Bhodes  v.  Lindley,  Ohio  Cond.  465;  Lawrence  v.  Dougherty, 
5  Yerg.  435;  or  in  work,  as  in  "carpenters*  work,'*  Quinby  v.  MerriU,  11 
Humph.  439,  it  is  not  negotiable.  There  are  many  instances  where  instm- 
ments  payable  in  bank  bills  have  been  held  non-negotiable.  For  example,  a 
promissory  note  payable  *'in  the  office  notes  of  the  Lumberman's  Bank:" 
Irvine  v.  Lowry,  14  Pet.  299;  a  note  payable  "in  current  bank  biUs:" 
Simpeon  v.  MoiUden,  3  Coldw.  429;  Fry  v.  Boueeeau,  3  McLean,  106;  a  note 
payable  "in  New  York  funds:'*  Hatbrooh  v.  Palmer,  2  Id.  10;  or  "in 
current  notes  of  the  state  of  North  Carolina:*'  Warren  v.  Brown,  64  N.  C 
381;  or  "in  current  funds  of  Pittsburgh:**  44  Pa.  St  454;  or  certificate  of 
deposit  payable  "in  current  funds:**  Haddock  v.  Woods,  46  Iowa,  433. 
These  decisions  proceed  upon  the  ground  that  the  medium  of  payment  was 
not  money.  An  interesting  case  in  this  connection  is  that  last  cited.  Had- 
dock  V.  Woods,  wherein  the  following  statements  are  made:  "  It  is  the  sei 
Ued  doctrine  of  this  court  that  paper  payable  in  '  current  funds '  is  not  to  be 
regarded  upon  its  face  as  negotiable:  Huse  v.  HaimbUn,  29  Iowa,  501;  Rmds- 
koff  Bros.  <6  Co.  v.  BarreU,  11  Id.  172.  It  is  equally  well  settled  that  in  an 
action  upon  such  paper  it  is  competent  to  show  by  parol  evidence  the  peculiar 
meaning  of  the  term  '  current  funds,'  and  that  the  parties  to  the  paper  knew 
that  it  meant  <  money:*  PUmer  v.  The  Branch  State  Bank,  16  Id.  321;  Huse 
V.  HambUn,  supra.  The  correctness  of  the  rule  is  so  fully  vindicated  in  the 
first  of  these  cases,  that  nothing  more  need  be  said  in  its  support.  Plaintiff 
while  admitting  that  it  is  competent  to  prove  the  meaning  of  the  term  '  cur- 
rent funds,*  insists  the  understanding  of  the  parties  cannot  be  shown,  except 
by  the  instrument  itself.  It  is  true  that  the  understanding  which  the  parties 
had  of  the  contract  may  not  be  shown  by  oral  evidence,  but  it  is  not  true 
that  their  understanding  of  the  meaning  of  terms  used  therein  cannot  be 
shown.  Indeed,  a  party  must  be  presumed  or  shown  to  understand  the 
language  of  his  contract  before  it  can  be  regarded  as  having  his  assent.  We 
do  not  understand  the  language  of  the  finding  to  imply  that  the  court  found 
the  understanding  of  the  parties  as  to  the  conditions  of  the  oontract,  but  as 
to  the  meaning  of  words  used  therein.  It  is  clearly  to  the  effect  that  the 
terms  *  current  funds '  was  understood  by  all  parties  to  the  paper  to  mean 
money."    And  the  court  regarded  the  instrument  negotiable. 

On  the  other  hand  there  are  many  decisions  which  hold  that  instruments 
payable  in  "current  funds,"  are  not  for  that  reason  alone,  rendered  ion- 
negotiable:  SweUand  v.  Creigli,   15  Ohio,  118;  Hunt  v.  Durine,  37  HI     Vi 
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Jnnqf  T.  Dudley,  20  La.  Ann.  868;  Bvtler  v.  Paine,  8  Minn.  324;  MUcKeU  t. 
BeunU,  5  Smedes  ft  M.  361.  In  Pardee  v.  Fish,  60  N.  Y.  265,  269,  a  qaM- 
tion  aroee  regarding  the  negotiability  of  a  certificate  of  deposit  payable  to 
order  '*in  current  bank  notes,"  and  the  court  held  that  current  bank  notes 
iwere  "  notes  or  bills  used  in  general  circulation  as  money  and  constituted  the 
general  currency  of  the  country  recognized  by  law  at  the  time  and  place 
"where  the  payment  was  to  be  made  and  demanded.  These  notes  which  were 
in  circulation  when  the  certificate  was  given  and  payment  demanded,  were 
almost  entirely  of  one  kind  authorized  by  the  government  as  currency.  They 
thus  being  lawful  money  of  the  United  States,  the  court  were  bound  to  take 
judicial  notice  of  that  fact."  The  certificate  was  considered  negotiable. 
Chief  Justice  Church,  in  a  still  later  decision,  Fraiik  v.  Weueh,  64  N.  Y. 
155,  158,  said:  "The  objection  that  the  instrument,  before  the  court,  is  not 
a  promissory  note,  because  payable  in  paper  currency,  is  answered  by  thtt 
suggestion  that  this  must  be  taken  to  refer  to  the  legal  tender  paper  cuirency 
which,  under  the  United  States  laws  and  decisions,  is  money." 

Thb  Amoukt  to  bs  Paid  MuttTBS  Certain:  Oaar  v.  LotUetnUe  Bank  Co,, 
11  Bush,  180;  Lnne  Rock  F.  ds  M.  Ins.  Co.  v.  BewiU,  60  Me.  407,  where  a 
note  promising  to  pay  two  hundred  and  fifty  dollars,  and  such  other  pre- 
miums as  should  arise,  was  held  non-negotiable:  Cashman  v.  Haynes,  20  Pick. 
132;  Bolton  v.  Dugdale,  4  K  ft  Ad.  619.  The  certainty  of  the  amount  is 
relied  upon  as  a  requisite  not  complied  with  in  those  cases  where  the  instru- 
ment stipulates  for  the  payment  of  attorney's  fee  and  costs  if  the  bill  or  note 
is  not  paid  at  maturity.  The  decisions  on  the  effect  of  such  an  addition  are 
conflicting.  One  line  of  adjudications  maintains  that  a  note  otherwise  negoti- 
able is  not  rendered  non-negotiable  by  the  addition  of  a  stipulation  to  pay 
the  costs  of  collection  including  a  reasonable  attorney's  fee.  This  position  is 
founded  on  the  theory  that  the  stipulation  does  not  affect  the  certainty  of  the 
amount  due  at  maturity;  and  the  only  uncertainty  thereby  created  is  in  the 
amount  recoverable  in  case  of  non-pa3rment,  and  after  the  element  of  negotia- 
bility  has  ended.  Adopting  this  view  are:  Seaton  v.  SeoviU,  18  Kan.  433; 
GaarY.  LamsvUle  Bank  Co,,  11  Bush,  180;  Staneman  v.  Pyle,  35  Ind.  103; 
Dietrich  v.  BayUe,  23  La.  An.  767;  Sperry  v.  Horr,  32  Iowa,  184.  Thtt 
other  doctrine,  announced  by  the  supreme  courts  of  Missouri  and  Pennsyl- 
vania is,  that  the  insertion  of  a  clause  stipulating  for  the  payment  of  counsel 
fees  and  costs,  renders  the  instrument  non-negotiable:  FWti  Naiional  Bank  t. 
Oay,  63Mo.  33;  WoodsY.  ^or(A»  84 Pa.  St.  407. 

Other  phrases  are  sometimes  introduced  into  notes  waiving  benefit  of 
valuation,  appraisement,  stay  and  exemption  laws.  A  note  containing  such 
an  addition  was  construed,  in  Zimmerman  v.  Anderson,  67  Pa.  St.  421,  and 
the  words  which  were  urged  as  making  the  instrument  non-negotiable,  were 
pronounced  to  add  to  rather  than  clog  the  negotiability.  "The  words  do 
not  contain  any  condition  or  contingency,  but  after  the  note  falls  due  and  is 
unpaid,  and  the  maker  is  sued,  facilitate  the  collection  by  waiving  certain 
rights  which  he  might  exercise  to  delay  or  impede  it:"  See^  also,  1  Daniel 
on  Neg.  Inst,  sec.  61. 

Thb  Instbumknt  must  bb  Payablb  UKOONDmoirALLT,  and  at  all  events, 
in  order  to  be  negotiable.  Payment  should  not  be  dependent  on  any  con- 
tingency, either  as  to  time  or  the  fund  out  of  which  payment  is  to  be  made, 
or  the  parties  by  or  to  whom  payment  is  to  be  made:  Eldred  v.  Malloy,  2 
CoL  T.  320.  A  note  payable  when  a  certain  estate  is  settled,  is  not  negoti- 
able: Hiuiband  v.  Epling,  81  HL  172;  nor  one  payable  when  certain  dividends 
are  declared:  Brooks  v.  Hargrtaneis^  21  Mioh.  255;  or  when  a  certain  amount 
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(8  coUectod:  Corbeti  v.  Gaorgia,  24  Ga.  237.  Chief  Justice  Campbell,  ia 
TirooJrt  v.  Hargrtavts^  speaking  of  the  necessity  of  having  a  fixed,  certain, 
time  when  a  note  shall  be  payable,  says:  "That  it  must  be  payable  at  a  time 
vhioh  must  certainly  arrive  in  the  future,  upon  the  happening  of  sonvc 
event,  or  the  completion  of  some  period  not  depending  on  the  future  volitiaa 
of  anyone."  This  language  expresses  the  opinion  entertained  by  many  dt 
the  courts  in  this  country,  that  if  the  time  must  certainly  come,  althon^ 
the  particular  day  \b  not  mentioned  in  the  note,  the  instrument  is  negotiable, 
is  the  fact  of  payment  is  then  oeFtain.  Illustrative  of  this  proposition  are: 
Caprcn  v.  Capron^  44  Vt  412;  Ubsdell  v.  Cunningham,  22  Mo.  124;  Jordan 
7.  Tau,  19  Ohio  St.  686;  Works  v.  Hershey,  35  Iowa,  340;  Emit  v.  StectTnan, 
74  Pa.  St  13;  Walker  v.  Woolen,  54  Ind.  164;  Gardner  v.  Barger,  4  Heiak. 
669;  Palmer  v.  Hummer,  10  Ran.  464;  Crooker  v.  Holmes,  65  Me.  195. 

A  promise  to  pay  "  on  or  before  '*  a  day  mentioned,  states  the  time  of  pay- 
ment with  sufficient  certainty.  Upon  a  note  containing  those  words,  action 
was  brought  in  Michigan,  and  the  following  interpretation  given  thereto  by 
Judge  Cooley:  "It  seems  to  us  that  this  note  is  payable  at  a  certain  time. 
It  is  payable  certainly,  and  at  all  events,  on  a  day  particularly  named,  and 
at  that  time  and  not  before,  payment  might  be  enforced  against  the  maker. 
It  is  impossible  to  say  that  this  paper  makes  the  payment  subject  to  any  con- 
tingency, or  puts  it  upon  any  condition.  The  legal  rights  of  the  holder  are 
clear  and  certain;  the  note  is  due  at  a  time  fixed  and  it  is  not  due  before. 
True,  the  maker  may  pay  sooner,  if  he  shall  choose,  but  this  option,  if  exer- 
dsed,  would  be  a  payment  in  advance  of  the  legal  liability  to  pay,  and 
nothing  more.  Notes  like  this  are  common  in  commercial  transactions,  and 
we  are  not  aware  that  their  negotiable  quality  is  ever  questioned  in  business 
dealings.  It  ought  not  to  be  questioned  for  the  sake  of  any  distinction  that 
does  not  rest  upon  sound  reason,  and  we  can  discover  no  sound  reason  for 
the  distinction  here  insisted  upon:"  MaUison  v.  Marks,  31  Mich.  421,  423; 
see,  also,  Jordan  v.  Tale,  supra. 

The  making  of  an  instrument  payable  out  of  a  particular  fund  is  attaching 
such  a  condition  thereto'  as  destroys  its  negotiable  quality.  The  condition 
is  the  sufficiency  of  the  fund  to  discharge  the  instrument.  Cases  recognizing 
this  principle  are:  Averett  v.  Booker,  15  Gratt.  165;  WadUngton  v.  Covert, 
51  Miss.  631;  Bichards(m  v.  Carpenter,  46  N.  Y.  661;  Worden  v.  Dodge,  4 
Denio,  159;  Corhett  v.  StaU,2iQtk.  287;  Harriman  v.  Sanborn,  43  N.  H.  128; 
Munger  v.  Shannon,  61 N.  Y.  258. 

Negotiable  instruments,  most  generally  employed  in  commercial  circles  are 
promissory  notes,  bills  of  exchange  and  bank  checks,  drawn  in  aooordance 
with  the  requisites  above  outlined.  There  are,  however,  other  instruments 
possessing  the  characteristics  of  negotiability,  in  whole  or  in  part»  to  the  con- 
sideration of  some  of  which  we  pass. 

Municipal  Boin)s  and  bonds  issued  by  corporations  for  moneys  raised  to 
carry  on  corporate  works,  have  been  endowed  with  the  character  of  negotia- 
bility, where  it  appears  that  they  were  meant  to  be  negotiable.  This  ques- 
tion was  presented  to  the  supreme  court  of  the  United  States  in  White  v. 
Vermont  etc.  R.  R.  Co,,  21  How.  575,  in  an  action  on  certain  bonds  issued  by 
the  defendants.  The  bonds  were  payable  in  blank,  and  prior  to  the  com- 
mencement of  the  suit  the  plaintiff  inserted  "Selden  F.  White,  or  order." 
To  the  objection  that  the  bonds  were  not  negotiable,  Justice  Nelson,  deliver- 
ing the  court's  opinion,  replied:  '*  As  to  the  negotiability  of  this  class  of  se- 
curities, when  shown  to  be  intended  that  they  should  possess  this  character 
by  the  form  in  which  issued,  and  mode  of  giving  them  circulation,  we  think 


Feb.  1826.]  Woolley  v.  Sebgeant.  425 

the  usage  and  practice  of  the  companies  tbemselves,  and  of  the  capitalista 
and  bnsineaB  men  of  the  country,  dealing  in  them,  as  well  as  the  repeated  de- 
ciaiofos  or  recognition  of  the  principle  by  courts  and  judges  of  the  highest 
respectability,  have  settled  the  question:  Morris  Canal  Co,  v.  Fisher,  I  Stock- 
Um,  667, 699;  Dtlafield  v.  HUnois,  2Hill,  177;  S.  C,  8  Paige,  527;  Mkh,  Bank 
V.  N,  r.  and  N.  II.  R,  R.  Co.,  3  Kern.  625;  Carr  v.  Le  Ftvrt,  27  Pa.  St 
418;  Croig  v.  Vichsburg,  31  Miu.  216;  Chapin  v.  Vt.  and  Mass.  R.  R.  Co^ 
8  Gray,  576." 

The  same  principle  is  reaffirmed  in  Mercer  Co.  v.  HackeU,  1  WalL  95; 
HoUJJdss  V.  National  Banks,  21  Id.  354;  County  of  Beaver  y.  Armstrong,  44 
Pa.  St.  69;  National  etc.  Bank  v.  Harford  R.  R.  Co.,  8  E.  I  375;  De  Voss 
T.  Richmond,  18  Gratt.  352;  Easton  etc,  R.  R.  Co.  v.  Hunt,  20  Ind.  457; 
Clarke.  Des  Moines,  19  Iowa,  213;  and  see  note  t^Evertson  v.  National  Bank, 
23  Am.  Rep.  15. 

CoxTTONS. — Usually  attached  to  the  bond  issued  by  corporations  are  coupons 
for  the  payment  of  the  interest  accruing  thereon;  and  questions  have  arisen, 
in  many  instances,  whether  or  not  these  coupons^  when  detached  from  their 
original  bonds,  were  negotiable.  It  may  be  stated  to  be  the  settled  rule  in 
this  country,  that  such  coupons,  in  the  form  in  which  they  are  generally 
drawn,  are  negotiable  separately  from  the  bond  itself:  Nal.  Ex.  Bank  v.  Hart- 
ford  etc.  R.  R.  Co.,  8  B.  L  375;  i^^iooner  y.  Holmes,  102  Mass.  503;  Clark  v. 
Iowa  City,  20  Wall.  583;  Beaver  Co.  v.  Armstrong,  44  Pa.  St.  63;  Evertson 
V.  NaL  Bank  qf  Newport,  66  N.  Y.  14.  The  distinction  between  negotiable 
■nd  non-negotiable  coupons  is  well  -defined  in  the  case  from  66  N.  Y.  14. 
The  attention  of  the  court  was  directed  to  certain  coupons  and  interest  war- 
xants,  so  called.  The  plaintifiTs  right  of  recovery  depended  upon  the  instru- 
ments being  negotiable.     The  coupons  were  in  this  form: 

'*$36.  Thx  Indianapolis,  Bloominoton  and  Wxstbbn  $35. 

Eailwat  Compant 

"Will  pay  the  bearer,  at  its  agency  in  the  city  of  New  York*  thirty-five 
dollars,  in  gold  coin,  on  the  first  of  April,  1871,  for  semi-annual  interest 
onbomd  No.  — — .  A.  P.  Lswis,  Secretary.*' 

The  warrants  were  in  the  following  form: 

"f  35.  Interest  Warrant  roR  Thirtt-fivb  Dollars  $35. 

"Upon  bond  No. ,  of  the  Danville,  Urbana,  Bloomington  and  Pekin 

Railroad  Company.  Payable  in  gold  coin,  at  the  office  of  the  Farmers' 
Loan  and  Trust  Company,  in  the  city  of  New  York,  April  1,  1871. 

"W.  J.  Ermentrout,  Secretary." 

With  regard  to  the  coupons,  the  court,  per  Allen,  J.,  say  that  they  *'ars 
in  terms  distinct  promises  to  pay  the  bearer  the  amount  specified  therein  at 
a  day  and  place  named,  and  are,  within  the  authorities,  promissory  notei 
for  the  payment  of  money  to  the  holder,  and  transferable  by  delivery,  al- 
though detached  from  the  bonds  to  which  they  refer.  The  fact  that  they 
are  declared  to  be  for  interest  upon  bonds  specified  by  their  numbers, 
does  not  destroy  their  negotiability  when  separated  from  the  bond,  or  im- 
pair the  title  of  one  purchasing  from  another  vrithout  production  of  the 
bond.  The  bonds  themselves,  although  under  the  seal  of  the  company,  are 
negotiable  within  the  repeated  decisions  of  our  courts:  White  v.  V,  and  M, 
R.  R.  Co.,  21  How.  (U.  S.)  575;  Oelpcke  v.  Dubuque,  1  WalL  175;  Clark  v. 
louM  CUy,  20  Id.  583;  Brainerd  v.  N.  Y.  and  Harlem  R.  R.  Co.,  25  N.  Y. 
486;  DthsmM-e  v.  Duncan,  57  Id.  573;  Haven  v.  Grand  June  R.  R.  Co.,  KM 
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Mms.  88.  The  oases  of  Myer*  v.  N.  T.  and  Cfumberland  B.  R.  Co.,  42  Me. 
232;  and  Jaekaon  y.  The  Same,  48  Id.  147,  holding  eomewhat  dififorent  doo- 
trinea,  oannot  be  regarded  as  anthority." 

Kef  erring  to  the  warrants,  the  oonrt  oontinned:  *'  The  inBtnunentB  are  not 
opon  their  face  negotiable;  they  are  not  payable  to  any  person  by  name  or  his 
order,  or  to  the  bearer,  or  to  the  order  of  a  fictitious  person.  In  all  the  cases 
to  which  reference  has  already  been  niade,  the  ooapons  contained  diftinel 
promises  to  pay  the  bearer  the  sums  named  therein,  at  a  time  and  place 
ipecified.  *  *  *  *  In  this,  as  in  other  contracts,  its  negotiability 
depends  apon  its  terms,  and  the  rale  is,  with  certain  exceptions,  not  applica- 
ble tc  this  case;  that  in  instrnments  for  the  payment  of  money,  if  no  one 
be  designated  as  payee,  either  by  name  or  as  bearer,  the  instrament  is  not  a 
pronusaory  note.  If  these  warrsnts  are  not  promissory  notes,  they  are  not 
negotiable;  they  are  neither  checks  nor  bills  of  exchange:  1  Parsons  on  Bills, 
33,  and  note;  Brown  v.  Oilman,  13  Mass.  158;  Oibaon  y.  Mmet,  1  H.  BL  569; 
Douglau  y.  Wilkemm,  6  Wend.  637;  WahradY.  PeMe,  4  Id.  575."  After  a 
reyiew  of  some  of  the  adjudications,  the  following  conclusion  is  reached: 
"The  contract  embodied  in  these  interest  warrants,  so  far  as  any  conizact  can 
be  implied,  cannot,  upon  principle  or  within  any  well  considerod  authority, 
be  made  an  exception  to  the  general  rules,  by  which  the  negotiability  of 
promises  for  the  payment  of  money  is  detennined.  There  is  no  usage  or  cus- 
tom proyed  that  would  giye  these  warrants  a  negotiable  character,  even  if 
custom  and  usage  so  recent  as  one  applicable  to  these  instruments  would  be, 
could  change  their  legal  effect.*' 

The  negotiable  character  of  these  coupons  is  not  lost»  although  the  bonds  be 
paid  and  satisfied:  Clark  y.  Iowa,  20  Wall.  583;  NaL  Ex.  Bamk  y.  Hartford 
R,  R.  Co.,  8  R.  I.  375. 

Treasury  Kotbs  of  the  United  States  are  deemed  negotiable  instmmenta 
Nor  does  the  clause  in  such  notes,  giying  the  holder  option,  upon  maturity, 
to  conyert  them  into  bonds,  destroy  their  negotiability  so  long  as  the  option 
is  not  exerdsed:  Dinamort  y.  DwMion,  57  K.  Y.  573;  Vermiiye  y.  Adama 
Expreaa  Co.,  21  WalL  138,  where  the  character  of  these  notes  is  deariy  de- 
scribed. 

CBBTmcATXs  OF  Dkfosit,  when  expressed  in  negotiable  words,  are  n^o- 
tiable.  They  are  regarded  in  substance  and  in  legal  effect  as  promissory 
notes:  Brummagim  y.  Tallant,  29  CaL  503;  CaU  y.  Pattermm,  25  Mich.  191; 
Drakev.  Markk,  21  Ind.  433;  Kilgore y.  Bulkley,  14  Conn.  362;  FelU  PouU 
Savgs.  Inst  y.  Weedon,  18  Md.  528;  Pardee  y.  Fish,  60  N.  Y.  265,  268, 
wherein  it  is  asserted,  per  Miller,  J. :  *'  It  is  laid  down  in  Parsons  on  BiU% 
yoL  1,  p.  26,  that  a  certificate  of  deposit  in  the  usual  fonn  possesses  all  the 
requisites  of  a  negotiable  promissoiy  note,  and  that  such  is  the  preyailing 
opinion.  Numerous  cases  are  cited,  mainly  from  other  states,  to  sustain 
this  doctrine.  In  Miller  y.  Austen,  13  How.  U.  S.  218,  228,  this  yery  ques- 
tion was  distinctly  presented,  and  the  same  principle  was  upheld.  Catron, 
J.,  who  deliyered  the  opinion  of  the  court,  says:  'The  established  doctrine 
is  that  a  promise  to  deliyer,  or  to  be  accountable  for  so  much  money,  is  a 
good  bill  or  note.  •  •  *  Eyery  reason  exists  why  the  indorser  of  this 
paper  should  be  held  responsible  to  his  indorsee  that  can  preyail  in  cases 
where  the  paper  indorsed  is  in  the  ordinary  form  of  a  promissory  note,  and 
as  such  note  the  state  courts  haye  generally  treated  certificates  of  deposit 
payable  to  order,  and  the  principle  adopted  by  the  state  courts  in  coming  to 
this  conclusion  are  fully  sustained  by  the  writers  of  treatises  on  bills  and 
notes.'*'    Aoertifioate  of  deposit  payable  "in  currency"  was  held  in  Hust 
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v.  ffatnbUn^  29  lowa^  501,  not  to  be  negotiable,  it  not  being  payable  in  money. 
This  is  pumiance  of  a  doctrine  heretofore  adrerted  to. 

Cbrtxixgaxsi  ow  Stock  are  not  negotiable  instmmentt:  Shaw  v.  Spencer, 
100  Mass.  382;  SewaU  v.  Boston  Water  Power  Co.,  4  Allen,  282;  Hall  t. 
Jioee  HUl  etc.  B.  B.  Co,,  70  lU.  673;  Mechanic^  Bank  r.  N.  T.  and  New 
Haven  B.  B.  Co.,  13  N.  T.  627;    Weaver  v.  Barden,  49  Id.  286,  and  casei 
cited;    WinUr  y.  Behnoni  Mmmg  Co.,  63  CaL  428;  Sherwood  V.  Meadow 
VaUey  M,  Co.   90  Id.  412.    Bat  by  reason  of  the  rery  generally  prevailing 
belief  on  the  part  of  bnainesB  men  that  snch  certiiioates  are  at  least  qwui 
negotiable,  and  in  order  to  protect  the  vast  commercial  transactions  that  have 
been  entered  into  under  that  belief,  the  court  of  appeals  of  New  York,  in  a 
series  of  decisions,  have  adopted  a  rule  which  both  recognizes  certificates  of 
stock  to  be  non-negotiable,  and  at  the  same  time  confers  certain  incidents  of 
negotiability  upon  them.     This  series  includes:   Bush  v.  Laihrop,  22  K.  Y. 
535^  which,  however,  is  disapproved  in  Moore  v.  Metropolitan  Bank,  56  Id. 
41;  McNeil  v.  Tenth  Nai.  Bank,  46  Id.  325;  and  the  role  arises  out  of  the 
application  of  the  doctrine  of  estoppel  to  the  customary  method  of  transfer- 
ring certificates  of  stock.    In  Merchantt^  Bank  v.  LnHngeton,  74  N.  Y.  226, 
the  doctrine  is  thus  stated:  A  bank  transfer  of  a  certificate  of  stock  with 
irrevocable  power  of  attorney  to  trsnsfer  signed  by  the  person  who  appears 
by  the  certificate  to  be  the  owner  like  that  used  in  this  case  confers  upon  the 
holder  of  the  certificate  and  power  of  attorney  the  apparent  legal  and  equit- 
able title  to  the  stock,  and  a  bona  fide  purchaser  of  such  stock  from  such 
holder  can  hold  the  stock  against  the  real  owner,  who  is  estopped  from 
ssserting  his  title.    A  careful  analysis  of  these  New  York  cases  wiU  be  found 
in  Pomeroy's  Bemedies  and  Remedial  Rights,  sees.  160,  I6L 
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f3  Halstxd,  886.] 

FowxB  ov  AxTOBKxr  from  two  persons  to  another,  authorizing  the  latter  to 
appesr  and  confess  judgment  in  action  brought  "against  us,*'  does  not 
authorize  a  confession  against  one  only. 

In  Ebbob.     The  opinion  states  the  case. 

Vnxyia  and  Wood,  for  the  plaintiff  in  error. 

Wall  and  L.  H.  Stockton,  contra. 

By  Court,  Fobd,  J.  This  writ  of  error  brings  up  a  judgmenli 
recovered  in  Hunterdon  pleas,  by  the  executors  of  John  Cham- 
berlain, deceased,  against  Ralph  Hunt,  on  a  bond  and  warrant 
of  attorney.  The  bond  was  not  made  by  Balph  Hunt  alone,  but 
by  Daniel  Hunt  and  Ralph  Hunt,  wherein  they  bound  them- 
selves jointly  and  seyerally.  The  warrant  was  to  any  attorney 
to  appear  to  an  action  to  be  brought,  as  it  says,  "  against  us." 
After  the  death  of  Daniel  Hunt,  judgment  was  confessed  by 
virtue  of  this  warrant  in  an  action  against  Balph  Hunt  alone. 
The  first  exception  taken  to  the  record  is,  that  the  warrant  con 
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tains  no  authority  to  appear  to  an  action  against  only  one  of  ihexn, 
and  confess  judgment  against  him  alone.     In  determining  this 
matter  we  are  to  take  the  precedents  and  principles  of  the  comnoion 
law  for  our  guide,  and  in  doing  so  we  shall  find  this  judgment  io« 
consistent  with  both.    First,  as  to  precedents,  I  do  not  know  that 
the  question  ever  came  up  in  this  court  before;  but  it  has  pre- 
sented itself  frequently  in  the  books,  and  judgments  of  this  kind 
have  been  disallowed  in  all  the  courts  of  Westminster  hall.     In 
the  case  of  Slill  y.  Siill,  1  Bam.  35,  the  court  of  common  pleas 
fell  into  the  error  of  allowing  it,  but  they  soon  afterwards  set 
themselves  right  by  refusing  leave  in  the  case  of  Laycock  v.  Gar- 
forth,  2  Bam.  38,  which  was  in  the  year  1751,  upwards  of  half  a 
century  ago,  and  from  that  time  to  this  day  it  has  never  been 
permitted  in  the  common  pleas.     We  may  well  suppose  that 
court,  which  is  sometimes  called  the  lock  and  key  of  the  common 
law,  would  not  have  unsettled  one  of  their  decisions,  unless  they 
had  discovered  in  it  a  great  departure  from  reason  and  principle. 
With  regard  to  the  king's  bench,  they  never  fell  into  this 
error,  but  uniformly  refused  leave  to  enter  judgment  against 
the  survivor  upon  a  joint  warrant.     In  the  case  of  Che  v.  Lane, 
15  East,  592,  it  was  refused  by  the  whole  court;  and  Ellen- 
borough,  0.  J.,  said,  an  authority  to  enter  judgment  against 
"  us,"  will  not  warrant  a  judgment  against  one  alone;  the  au- 
thority must  be  pursued;  we  cannot  violate  it.    There  never  has 
occurred  in  the  king's  bench  one  valid  case,  as  far  as  I  can  learn, 
to  the  contrary  of  Oee  v.  Lane,     It  is  not  intended  that  the  case  of 
Todd  V.  Dodd,  Sayer,  5,  was  in  the  king's  bench;  nor,  according 
to  Sayer's  report,  that  it  was  the  other  way;  but  the  accuracy  of 
it  as  reported  by  him  is  highly  questionable.     Though  in  Oee  v. 
Lane,  it  would  have  been  an  authority  in  point  for  the  plaintiff, 
it  was  neither  cited  from  Sayer,  by  the  counsel,  nor  the  least 
notice  taken  of  it  by  him  or  the  court.     And  its  being  treated 
with  such  silent  neglect,  both  by  the  bar  and  the  bench,  renders 
it  rather  suspicious.    It  could  not  have  been  overlooked,  for 
Ibdd  V.  Dodd,  is  reported  both  by  Sayer  and  Sei^eant  Wilson, 
and  authors  in  quoting  it  refer  to  both  those  reporters.     They 
are  undoubtedly  the  same  case,  from  the  identities  of  name, 
court,  year,  and  term;  yet  Abbott  does  not  cite  the  case  from 
Sayer,  who  has  it  in  point  for  him,  but  from  1  Wils,  312;  though 
according  to  Wilson,  it  has  little,  if  any,  bearing  in  favor  of  the 
motion.     Sayer  represents  the  warrant  as  having  been  given  by 
two  persons,  one  of  whom  was  dead,  but  he  names  neither  of 
them;  Sergeant  Wilson  represents  the  warrant  as  being  given 
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by  odIj  one  person,  Bichard  Dodd,  whom  he  names,  and  the 
present  question  could  not  have  been  before  the  court.  If, 
therefore,  G.  J.  Lee  really  said  what  is  ascribed  to  him  by  Sayer, 
it  must  have  been  an  obiier  diclum,  a  random  observation  col- 
lateral to  the  point,  which  Sergeant  Wilson  deemed  unnecessary 
to  be  put  down.  It  was  a  warrant  to  confess  judgment  to  two 
persons  and  one  of  them  being  dead,  leave  was  asked  to  enter  it 
lip  iu  favor  of  the  survivor,  and  it  was  granted.  Laying  this 
contradicted  case  aside,  there  never  was  a  time,  in  that  court, 
when  they  could  grant  leave  to  enter  judgment  against  one  per- 
son only,  on  a  joint  warrant  executed  by  two.  Therefore  for 
upwards  of  half  a  century  these  courts  have  constantly  refused 
leave  to  enter  such  judgments,  because  it  would  be  unauthorized 
by  the  warrant,  and  consequently  illegal.  Ik  would  be  contrary 
to  every  allowed  precedent  that  can  be  found.  I  have  also 
sought  with  some  care  the  light  that  is  often  shed  from  the 
tribunals  of  neighboring  states,  but  have  not  found  a  single  de- 
parture from  the  current  of  cases  before  mentioned;  and  it 
would  appear  to  me  highly  indiscreet  to  put  afloat  what  has 
been  so  thoroughly  settled  heretofore. 

But,  secondly,  the  judgment  is  at  variance  with  that  fixed 
principle  or  maxim  of  the  common  law  that  delegated  powers 
must  be  strictly  pursued;  that  they  can  never  be  enlarged  by 
construction,  and  are  never  to  be  exceeded.  If  a  power  be 
given  to  an  attorney  or  agent  to  sell  ten  acres  out  of  a  large 
tract,  courts  of  justice  will  no  sooner  enlarge  it  by  construction 
to  twelve  acres,  than  to  twelve  hundred.  A  different  rule  would 
not  only  deter  men  from  ever  delegating  power  to  others,  and 
so  put  a  stop  to  factors  and  agencies  in  commerce;  but  also  vest 
a  most  dangerous  discretion  in  courts  of  justice  to  vary  the 
agreements  of  parties.  Ellenborough,  C.  J.,  in  Oee  v.  Lane, 
gives  to  such  an  act  its  true  character,  in  calling  it  a  violation 
of  powers.  The  present  warrant  empowers  an  attorney  to  ap- 
pear in  an  action  to  be  brought  against  Daniel  Hunt  and  Balph 
Hunt  both,  and  extends  no  further;  its  language  is,  "  to  an  ac- 
tion to  be  brought  against  us  and  confess  us."  They  were 
willing  to  stand  together  in  judgment,  and  to  meet  an  execution 
by  their  joint  means  and  executions.  But  it  gives  no  authority 
for  placing  one  of  them  in  judgment  by  himself,  and  leaving 
him  all  alone  to  break  an  execution  for  the  whole  sum  while 
the  means  and  estate  of  the  other  remain  untouched  and  un- 
disturbed. 

Judgment  by  confession  is  followed  by  an  immediate  seizure 
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of  the  goods  and  estate  of  one,  while  a  remedy  against  his  co- 
obligor  may  come  so  late  as  not  to  arrive  till  after  he  is  mined. 
If  the  creditor  is  left  to  proceed  on  his  joint  and  scTeral  obliga- 
tion in  the  ordinazy  way,  he  will  bring  an  action  against  each, 
especially  if  requested  so  to  do;  one  against  the  snrviTor  and 
another  against  the  representatiyes  of  the  deceased;  or  the  sor- 
Tivor,  if  he  be  only  security,  might  haye  a  little  time  to  obtain 
relief  from  the  estate  of  the  principal;  and  if  these  faeiliticfl 
are  taken  away  and  he  inyolyed  in  the  eyil  consequence  of  loo»* 
ing  them,  the  blame  cannot  fall  upon  the  warrant  of  attorney, 
but  on  the  court   for  suffering    the    limited  power   therein 
expressed  to  be  exceeded  and  violated.    A  warrant  of  attorney 
by  two  persons  may,  like  an  obligation,  be  drawn  joint  or  joint 
and  several;  and  it  will  never  do  to  confound  together  things 
which,  in  their  nature,  are  so  distinct.    If  innovations  must  be 
made,  it  could  be  no  less  obnoxious  in  principle  to  convert  a 
joint  obligation  by  construction,  in  joint  and  several,  than 
to  take  this  violent  course  with  a  power  of  attorney.      I, 
therefore,  feel  constrained  as  well  from  the  force  of  principle 
as  weight  of  precedent,  to  consider  the  warrant  of  attorney  in 
this  case  as  no  authority  for  the  entry  of  the  judgment,  and, 
consequently,  that  the  judgment  is  erroneous.  A  consideration 
of  the  remaining  objections  becomes  evidently  unneoeosaiy. 
Let  the  judgment  be  reversed. 
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MoDoKALD  V.  NiSILSON. 

[9  Oowm,  189.] 

SBBOf^s  Doms  VHur  Actino  under  EzxoonoN. — ^An  officer  hftving 
ft  writ  in  hie  hftods,  nrast  take  all  needfnl  and  lawfal  means  to  enforoe 
it  He  must  ezeroiae  a  eoond  discretion  as  to  time,  place  and  "**""<»» 
of  sale;  and  he  mnst  oonsolt  his  own  judgment  snd  not  submit  to  be  so 
controlled  by  either  party  as  to  oppress  or  ruin  the  other. 

OoirrRAOT  P&oouBXD  BY  Opprkssion  of  the  plaintiff  and  an  officer  acting 
under  a  writ  of  execution,  will  be  relieved  against  in  equity,  by  requir- 
ing it  to  be  delivered  up  and  canceled  on  payment  of  the  amount  due  on 
the  exeoution,  and  of  all  other  demands  which  are  equitably  due  to  tne 
plainti£ 

IflraBUonovs  bt  Pladitiif  in  exeoution  need  not  be  obeyed  by  the  sheriff^ 
if  they  are  oppressive  or  will  produce  a  great  sacrifice  of  property. 

PoeiPomKBHT  OF  Shxbivt's  Sale  should  be  made  even  against  the  ob- 
jections of  the  plaintiff,  if  necessary  to  present  a  sacrifice  of  the  property. 

PEKUifFnoir. — ^A  legal  act  is  presumed  to  be  done  for  a  legal  purpose,  until 
the  contrary  is  made  to  appear  by  satisfactory  evidence;  but  if  it  ba 
shown  to  be  done  for  an  illegal  purpose,  equity  will  restrict  its  operation 
to  the  objects  which  might  legftlly  be  accomplished  by  it. 

8n-oiT  IN  Eqititt  is  governed  by  the  same  rules  as  at  law. 

CoxaiDXRATiON. — ^Thc  voluntary  restoration  of  that  to  which  one  is  entitied 
it  not  a  sufficient  consideration  to  support  a  contract;  nor  is  an  agree- 
ment of  a  son  that  a  father  shall  deduct  a  certain  sum  from  his  portion, 
a  sufficient  consideration. 

f>UTr  OF  OmoBBB  IN  ExaouTiNO  PBOcns.— The  law  will  make  liberal  in- 
tendments in  favor  of  ministerial  officers,  but  will  not  sustain  them  in  a 
needless  resort  to  extreme  and  oppressive  measures. 

Dorr  OF  Sheriff  is  to  obey  Jieri  /aeias  by  having  the  money  at  the  return 
day;  to  show  no  favor;  to  permit  no  unreasonable  delay;  and  to  be 
guilty  of  no  oppression  or  needless  severity. 
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BiLixr  JLOAJStrt  htrosmov  and  Oppression  may  be  obtuned  in  chancery, 
ev«&  by  aetting  aside  deeds  and  judgments;  bat  the  applicant  most  do 
equity,  mutt  be  goiltleas  of  fraad  and  chicanety;  muat  not  have  been 
guilty  of  delay  to  the  prejudic*  of  others,  and  the  hardship  oomplniiied 
of  must  not  be  the  result  of  hi*  own  misconduct. 

Appeal  from  the  court  of  chanoeiy.     The  bill  was  filed  bj 
the  respondent.     One  of  its  objects  was  to  set  aside  a  bond 
and  mortgage  for  twenty-five  thousand  dollars,  executed   by 
him  to  McDonald,  one  of  the  appellants,  because,  as  was  al- 
leged, he  was  compelled  to  make  the  mortgage  to  avoid  an 
illegal  and  oppressive  use  of  a  fieri  facias  against  his  property, 
lu  August,  1819,  the  appellants,  McDonald  &  Livingston,  re- 
covered judgment  against  the  respondent  for  four  hundred  and 
eighty  dollars  and  eighty-three  cents.     On  this  judgment  a 
fieri  facioR  issued,  under  which  appellant  Orifiith,  as  deputy 
sheriff,  by  direction  of  McDonald,  was  proceeding  to  sell  te- 
spondent's  property  at  a  great  sacrifice.     To  prevent  this  sale 
the  securities  in  question  were  given.     McDonald  in  his  answer 
alleged  that  in  May,  1818,  he  recovered  judgment  for  one  thou- 
sand six  hundred  and  forty-five  dollars  and  thirty-three  cents, 
against  John  Neilson,  jun.,  a  son  of  respondent,  on  a  note  pay- 
able to  one  Jacob  Boyce,  or  order,  and  indorsed  by  him  for  the 
accommodation  of  J.  Neilson,  jun. ;  that  this  note  was  received 
by  McDonald  in  part  payment  for  goods  sold  by  him  to  J. 
Neilson,  jun. ;  that  McDonald  sued  out  fieri  facias  on  the  last- 
named  judgment,  under  which  he  and  the  appellant  Livingston 
levied  upon  personalty  of  Neilson,  jun. ,  of  the  value  of  eight 
hundred  dollars  or  one  thousand  dollars;  that  the  respondent 
claimed  the  property  so  levied  on,  and  brought  an  action  there- 
for, which  was  tried  in  May,  1819.     On  this  trial  the  respond- 
ent claimed  the  goods  by  purchase  from  D.  Newland,  who  had 
bid  them  in  for  three  hundred  and  fifty-three  dollars  and  thirty- 
three  cents,  at  a  sheriff's  sale,  on  January  27, 1817,  under  an 
execution  in  favor  of  Bockwell  and  Stebbins  and  against  J. 
Neilson,  jun.     The  respondent,  after  the  sale,  paid  the  amount  of 
the  bid  to  Newland,  who  then  relinquished  the  bids  to  him. 
He  also  paid  the  balance  of  the  judgment.    Most  of  the  articles 
sold  remained  in  possession  of  J.  Neilson,  jun. 

lu  defending  the  replevin  suit,  the  appellants,  Livingston 
and  McDonald,  proved,  in  addition  to  the  other  facts  stated, 
that  a  bureau  and  trunk,  containing  a  considerable  amount  of 
goods,  were  sold  without  exposing  their  contents;  that  in  1816, 
J.  Neilson,  jun.,  sent  a  raft  to  New  York  worth  one  thousand 
dollars  or  one  thousand  two  hundred  dollars,  which  he  had 
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eontraoted  to  deliver  to  McDonald,  in  Kew  York,  in  part  paj- 
mezit  of  the  debt  due  him;  that  the  raft  was  withheld  from  him 
by  the  respondent,  who  secured  the  proceeds  thereof;  that  an 
action  of  trover  was  commenced  by  McD.  against  S.  Hewett, 
under  whose  chaise  the  raft  had  been  sent  to  New  York;  that 
in  this  last  action,  J.  Neilson,  jun.,  testified  that  his  father  had 
received  the  proceeds  of  the  raft,  and  on  that  account,  had 
ag^reed  to  pay  certain  debts  due  from  J.  Neilson,  jun.,  among 
-wliich  was  the  Bockwell  and  Stebbins  judgment;  that  the  value 
of  all  the  goods  seized  bj  appellant,  and  Livingston,  as  deputy, 
was  about  six  hundred  and  one  dollars;  that  the  value  of  the 
goods  seized,  but  not  embraced  in  the  pleadings  in  the  replevin 
suit,  was  two  hundred  and  thirty-five  dollars  and  sixty-nine 
cents,  leaving  the  value  of  the  goods  tiamed  in  the  said  plead- 
ing"  three  hundred  and  sixty-five  dollars  and  thirty-one  cents, 
lor  which  and  interest,  making  in  all  three  hundred  and  sixty- 
five  dollars  and  thirty-one  cents,  the  jury  rendered  a  verdict  in 
favor  of  McDonald  and  Livingston.     Final  judgment  was  en- 
tered in  August,  1819,  on  this  verdict,  for  four  hundred  and 
eighty  dollars  and  eighty-three  cents  and  costs.    On  November 
10, 1819,  McD.  delivered  fi.  fa,  on  said  judgment  to  Livingston, 
who,  on  the  thirteenth  of  the  same  month,  seized  the  personal 
property  of  the  respondent  and  advertised  it  to  be  sold  on 
the  twenty-second.    The  proceedings  under  this  fi.  fa,  resulted 
in  the  bond  and  mortgage  sought  to  be  vacated. 

McDonald,  in  his  answer,  averred  that  the  consideration  of 
the  bond  and  mortgage  was  the  relinquishment  of  the  bids 
made  at  the  sale,  the  assignment  to  respondent  of  the  judgment 
against  J.  Neilson,  jun.,  and  the  note  indorsed  by  J.  Boyce,  on 
which  said  judgment  had  been  obtained,  and  also  another  note 
against  Neilson,  jun.,  also  indorsed  by  Boyce,  and  the  discharge 
of  the  judgment  in  replevin;  and  that  his  debt  against  Neilson, 
jun. ,  was  for  goods  sold  in  the  autumn  of  1815,  to  the  amount  of 
two  thousand  one  hundred  dollars.  The  insolvency  of  Boyce 
was  admitted,  as  also  were  the  iigorous  proceedings  under 
the  fi.  fa.,  as  stated  in  the  opinions  of  the  judges.  But  the 
rigor  of  these  proceedings  was  stated  to  be  necessary  to  make 
advantageous  purchases,  and  thereby  save  a  large  portion  of 
the  amount  due  from  Neilson,  jun.;  McD.  then  and  still  believing 
that  the  respondent  had  fraudulently  combined  with  his  son  to 
cheat  McD.,  and  that  the  elder  Neilson  was  morally  bound  to 
refund  to  McD.  the  proceeds  of  the  raft. 
The  other  facts  are  stated  in  the  opinions  of  the  judges. 
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B.  F,  BuUer^  for  appellants,  contended  that  the  decree  oa^ht 
to  be  reyersed.  Upon  the  admiasibilitj  of  Griffith  and  Living- 
ston, as  witnesses,  he  cited  Fenion  y.  HtigheSy  7  Yes.  287; 
Dummer  t.  Corporation  of  Chippenhan,  14  Yes.  251;  Whiiwarih 
V.  Davis,  1  Yes.  &  B.  550.  Injunction  will  not  be  granted, 
though  coin  is  scarce,  and  a  distress  is  made  through  piqae :  JBra^ 

T. ,  1  Mad.  Ch.  30.    If  a  claim  is  good  as  a  matter  of 

abstract  justice,  equity  will  not  deprive  a  party  of  it,  thoagh 
obtained  tinfairly:  SmaU  y.  BracHey,  2  Yem.  602;  Sir  John 
Fogg's  case,  1  Eq.  Oas.  Abr.  354;  StajfMon  y.  Stapleton,  1  Atk.  10; 
PuMen  Y.  Beady,  2  Id.  291;  Stephens  y.  Bateman,  1  Bio.  Ch.  25. 
He  who  asks  equity  must  do  equity:  Cadmany.  Homer,  18  Yes. 
11;  Wardour  y.  Beresford,  1  Yem.  452.  Misrepresentation  dis- 
qualifies a  person  from  receiving  relief:  C adman  v.  Horner,  18 
Yes.  11.  A  security  will  never  be  avoided  in  equity  until  pay- 
ment is  made  of  what  is  actually  due:  BaJtes  v.  Graves,  2  Yea 
jun.  294;  Lord  Cranstoum  v.  Johnston,  5  Yes.  jun.  277. 

Van  Vechten  and  Henry,  for  respondent.  The  law  exacts  the 
utmost  fairness  and  integrity  from  officers  who  conduct  execu- 
tion sales:  Troup  v.  Sherwood,  4  Johns.  Ch.  228,  254;  Jones  v 
CastoeU,  3  Johns.  Cas.  29  [2  Am.  Dec.  134];  Hewson  v.  Deygert,  8 
Johns.  333;  Jackson  v.  Newton,  Id.  362;  Tieman  v.  Wilson,  6 
Johns.  Ch.  414;  Wooddye  v.  Baily,  Noy,  59;  Stead's  Ex.  v. 
Course,  4  Cranch,  403.  To  avoid  solemn  legal  instruments, 
technical  duress  to  the  person  is  not  indispensable:  AUomey- 
general  v.  Sothon,  2  Yern.  497;  Beigal  v.  Wood,  1  John.  Ch.  406; 
Bamesly  v.  PoweU,  I  Yes.  120,  284,  289.  Fraud  and  imposition 
are  exceptions  to  all  rules:  Fdl  v.  BUey,  Cowp.  281. 

jT.  J.  Oakley,  in  reply.  Ghiffith  and  Livingston  were  compe- 
tent witnesses;  a  defendant  against  whom  no  decree  can  be 
entered  may  testify:  Piddook  v.  Brown,  3  P.  Wms.  288;  BebeeY, 
Bank  of  N.  T.,1  Johns.  529  [3  Am.  Dec.  353];  CoUan  v.  Lulirel, 

1  Atk.  451;  Lupton  v.  Lupton,  2  Johns.  Ch.  614;  Mau  v.  Ward, 

2  Atk.  228;  WhUworth  v.  Davis,  1  Yes.  &  B.  549.  An  act  will 
not  be  set  aside  if  done  under  the  advice  of  counsel:  PuUen  v. 
Beady,  2  Atk.  591;  Stephens  v.  Bateman,  1  Br.  Ch.  25. 

WooDWOBTH,  J.  The  object  of  the  bill  is  to  be  relieved  against 
a  bond  and  mortgage,  given  by  the  respondent  to  William  Mo- 
Donald,  and  a  note  of  fifty  dollars  to  Seth  Eddy. 

The  appellants  are  charged  as  parties  to  a  fraudulent  combi- 
nation to  oppress  the  respondent,  by  the  sacrifice  of  his  prop- 
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eriy  at  a  sheriff's  sale,  in  order  to  indemmf j  themselves  for 
certain  debtsagainst  John  Neilson,  jon. ,  a  son  of  the  respondent. 
On  the  twentjHsecond  of  Noyember,  1819,  the  appellants  and 
others  attended  the  sale,  when  personal  property  to  a  large 
amount  was  sold  by  Ghi£Bth,  and  purchased  chiefly  by  McDon- 
ald and  Eddy.    It  is  not  necessary  to  occnpy  time  by  a  minute 
statement  of  facts.    I  shall  merely  observe  that  the  respondent 
'was  a  man  in  affluent  circumstances,  having  large  real  and  per- 
sonal estate,  of  from  twelve  thousand  to  fifteen  thousand  dollars. 
The  amount  of  the  execution  was  four  hundred  and  eighty  dol- 
lars and  eighty-three  cents.     It  appears  that  the  respondent  re- 
quested Griffith,  the  officer,  to  delay  the  sale  until  he  could 
send  about  three  miles  and  procure  the  money;  Griffith  declined 
taking  anything  but  specie.    The  respondent  then  offered  to  pay 
in  specie  the  next  day,  or  as  soon  as  a  person  could  go  to  Water- 
ford  and  return ;  security  was  offered  for  the  performance.    These 
propositions  were  rejected  on  the  ground  that  McDonald  in- 
sisted on  an  immediate  sale,  although  the  execution  had  been 
but  a  few  days  in  the  officer's  hands.     McDonald,  in  his  answer, 
admits  the  demand  of  specie  was  with  the  view  of  preventing 
the  respondent  from  obtaining  the  means  of  satisfying  the  ex- 
ecution vrith  as  much  facility  as  he  otherwise  might  have  done, 
and  with  the  view  of  making  advantageous  purchases,  in  the 
hope  of  saving  a  large  amount  due  to  him  from  John  Neilson, 
jun. ;  believing  that  the  respondent  had  fraudulently  combined 
with  his  son  to  prevent  the  collection,  and  was  morally  bound 
to  refund  the  avails  of  a  raft,  of  which  he  fraudulently  got  pos- 
session.    After  selling  the  out-door  property,  and  when  the 
officer  was  about  to  commence  the  sale  of  the  furniture,  the  re- 
spondent was  prevailed  on  by  the  advice  of  his  friends,  and  in 
order  to  prevent  a  further  sacrifice,  to  make  an  accommodation 
by  which  two  thousand  five  hundred  dollars  was  secured  to  Mo- 
Donald,  in  satisfaction  of  the  execution  and  his  debt  against 
John  Neilson,  jun.    The  property  sold  was  then  given  up. 

I  have  thus  glanced  at  the  material  facts;  the  question  is,  can 
a  contract,  entered  into  under  such  circumstances,  be  upheld  in 
a  court  of  equity?  I  am  clearly  of  opinion  it  cannot,  without 
overruling  long  established  and  well  settled  principles,  hitherto 
considered  of  vital  importance  to  protect  against  that  species  of 
oppression,  which  is  sought  to  be  justified  under  the  forms  of 
law.  With  respect  to  Griffith,  certain  duties  devolved  on  him 
as  a  public  officer;  he  was,  undoubtedly,  to  take  all  neceesaxy 
and  lawful  meaus  to  comply  with  the  exigency  of  the  writ,  and 
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thereby  to  secure  to  the  plaintiff  in  the  execution,  the  fruits  of 
his  recovery.  As  to  time,  place  and  manner  of  sale,  a  sonxid 
discretion  was  vested  in  him ;  but  in  full  confidence  that  it  would 
not  be  abused.  It  is  indispensably  necessary  to  the  due  admin- 
istration of  justice,  that  the  exercise  of  this  discretion  should 
never  be  under  the  direction  of  one  party,  so  as  to  oppress  and 
bring  ruin  on  the  other.  The  officer  is  bound  to  consult  his  own 
judgment,  to  act  firmly  but  temperately,  and  in  no  case  can  he, 
without  just  reprehension,  lend  himself  to  the  views  of  either 
party,  or  become  the  instrument  to  avenge  their  real  or  imag* 
inary  wrongs. 

The  conduct  of  the  officer  was  altogether  unjustifiable, 
wanton  and  oppressive;  it  is  neither  palliated  nor  excused  by 
proving  that  he  acted  under  the  orders  of  the  plaintiff  in  the 
execution.  After  property  valued  at  one  thousand  two  hundred 
dollars  and  upwards,  had  been  sold  for  three  hundred  dollars, 
a  suspension  takes  place,  the  negotiation  is  concluded  and  the 
mortgage  given.  Did  the  parties  treat  on  equal  terms?  Was 
the  respondent  under  no  restraint  ?  Was  he  induced  to  com- 
promise to  save  his  property  from  further  sacrifice  ?  It  seems 
to  me  there  can  be  but  one  opinion  on  this  subject.  If  so,  can 
a  lawful  contract  be  upheld  by  such  means?  Here  was  .a 
pressure  upon  distress  which,  in  the  view  of  a  court  of  equity, 
entitled  the  respondent  to  relief. 

The  bond  and  mortgage  must  stand  as  a  security  for  the 
amount  due  on  the  execution,  with  interest  to  the  time  of 
tender.  It  is  scarcely  necessary  to  cite  authorities  to  prove 
that  where  advantage  is  taken  of  the  party's  circumstances,  so 
that  he  acts  not  voluntarily  but  under  necessity;  where  a  deed 
is  obtained  by  undue  influence,  and  the  process  of  law 
abused,  a  contract  resting  on  such  a  basis  cannot  receive  the 
countenance  of  a  court  of  justice:  Nichol»  v.  Nichols,  1  Atk 
409;  ThornkiU  v.  Ewma,  2  Id.  830;  1  Mad.  243;  Gould  v. 
Oxenden,  8  Bro.  P.  C.  560;  ThomhiU  v.  Evam,  6  Bro.  P,  C. 
614;  Lamplugh  v.  LattvpLugh,  1  Dick.  411. 

But  it  is  contended  by  the  appellants,  that  the  mortgage 
ought  to  stand  as  a  further  security,  on  the  ground  that  the 
respondent,  after  notice  of  McDonald's  equitable  interest, 
fraudulently  interfered  and  prevented  his  receiving  the  avails 
of  the  raft.  The  first  objection  to  this  is,  that  the  claim  for 
the  raft  is  not  in  issue  between  the  parties,  on  the  pleadings  in 
this  cause.  The  bill  is  silent  on  this  subject.  The  answer  of 
McDonald  professes  to  state  the  evidence  given  on  the  trial  of 
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tlie  suit  in  repleyin;  and,  among  other  things,  alleges  that  the 

defendants  proved  that  John  Neilson,  jun.,  in  1816,  sent  a  raft 

to  ^ew  York  worth  one  thousand  or  one  thousand  two  hundred 

diollars,  which  he  had    contracted  in  writing  to  deliver  to 

2(£cJ>onald,  in  part  payment  of  the  debt  due  to  him;  that  the 

r&f t   had  been  withheld  from  him  by  the  respondent,  who 

Teeeived  the  avails;  and  that  on  a  trial  of  an  action  of  trover 

against  Hewitt,  John  Neilson,  jun.,  testified  that  the  respondent 

nvas  to  pay  out  of  the  avails  certain  debts,  among  which  was 

a  debt  due  to  Bockwell  and  Stebbins.     In  another  part  of  the 

aiiBwer,  McDonald  states  that  his  conduct  at  the  sale  was  in 

tbe  hope  of  saving  a  portion  of  the  debt  due  to  him  from  John 

"Neilson,  jun. ;  but  it  is  nowhere  averred  that  the  respondent  in 

this  cause  was  bound  to  account  for  the  raft,  nor  is  it  urged  as 

a  g^round  of  equity,  that  the  bond  and  mortgage  should  stand 

as  a  security  for  the  same. 

It  is  impossible,  from  the  scope  of  the  answer,  to  make  out 
that  any  such  claim  was  relied  on  in  this  cause.     The  proof 
given  on  the  trial  at  law,  and  the  belief  that  the  respondent 
had  fraudulently  combined,  are  suggested  as  justifiable  grounds 
in  tbe  opinion  of  McDonald,  for  pursuing  a  rigorous  course  at 
the  sale,  and  for  believing  that  the  respondent  was  morally 
bound  to  account  for  the  raft.     These  facts  are  introduced  with 
others,  to  show  the  motives  which  governed   the  appellant. 
The  respondent  could  not  consider  himself  called  on  to  admit 
or  deny  this  statement.    It  was  not  put  in  issue.    The  respond- 
ent has  not  gone  into  any  proof  respecting  the  raft,  nor  the 
former  trial;  reposing  himself,  as  he  well  might  do,  that  by  the 
pleadings  they  were  not  drawn  in  question.     The  rule  laid 
down  in  James  v.  MoEiennon^  6  Johns.  664,  is,  that  "eveiy 
material  allegation  should  be  put  in  issue  by  the  pleadings,  so 
that  the  parties  may  be  duly  apprised  of  the  essential  inquiry, 
and  may  be  enabled  to  collect  testimony,  and  frame  interroga- 
tions, in  order  to  meet  the  question."    So,  also,  in  the  case  of 
Stewart  v.  The  Mechanics^  and  Farmers^  Bank,  19  Johns.  606,  it 
is  laid  down  as  an  undeniable  principle,  that  the  decree  of  a 
court  of  equity  must  be  founded  on  some  matter  put  in  issue 
between  the  parties.    It  is  bound  to  decide  according  to  the 
allegations  and  proofs  as  much  as  a  court  of  law.     But  admit- 
ting the  claim  for  the  raft  is  sufficiently  alleged  to  call  on  this 
court  for  an  opinion,  whether  the  bond  and  mortgage  shall 
stand  as  a  further  security  for  whatever  may  appear  to  have 
been  received  by  the  respondent,  I  will  next  examine  its  valid* 
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itj.  The  claim  is  for  nnwarrantably  interfering,  so  as  to  pre- 
vent a  delivery  of  the  lumber.  Oould  McDonald  maintain  an 
action  at  law  to  recover  damages  ?  I  apprehend  not;  for  he 
never  acquired  title  to  the  property.  His  claim  rested  on  an 
executory  contract  made  with  John  Neilson,  jun.  In  McDonald 
V.  Hewii^  16  Johns.  849  [8  Am.  Dec.  211],  the  supreme  oouzt 
held  that  the  contract  was  executory,  and  did  not  vest  the  prop- 
erty; and,  therefore,  the  plaintiff  could  not  maintain  trovec  for 
the  conversion.  The  light  of  action  would  be  against  John 
Neilson,  jun.  The  case  appears  to  be  this:  The  father  inier* 
fered,  and  caused  the  fund  which  the  debtor  had  stipulated  to 
be  applied  to  McDonald,  to  be  diverted,  and  paid  to  other 
creditors.  I  think  the  conduct  of  the  respondent  was  repre- 
hensible; but  the  question  is,  has  the  law  provided  a  remedy 
for  the  act?  It  is  not  included  within  the  legal  notion  of  frand. 
I  have  not  been  able  to  discover  any  authority  that  establishes 
a  liability  in  such  a  case.  None  vras  adduced  on  the  argument. 
From  the  acquiescence  of  McDonald,  after  the  dedaion  in  the 
cause  against  Hewit,  and  no  attempt  to  sustain  a  prosecution 
against  the  respondent,  it  may  be  inferred  that  a  reeoveiy  was 
considered  hopeless. 

John  Neilson,  jun.,  testifies  that,  although  the  interference 
of  his  father  w^  without  his  authority,  yet  he  afterwards  ap- 
proved of  it,  and  that  the  respondent  has  paid  to  his  creditors 
much  more  than  the  avails  of  the  timber.  It  is  true  that  on  the 
trial  against  Hewit,  he  testified  that  the  debt  of  Bockwell  and 
Stebbins  was  to  be  paid  by  the  respondent,  and  on  the  subse- 
quent trial  he  does  not  prove  that  fact.  If  his  testimony  is  im- 
peached in  this  particular,  the  appellant  has  had  the  benefit  of 
it  in  the  replevin  suit,  in  which  he  succeeded.  The  execution 
in  favor  of  Bockwell  and  Stebbins  was  held  to  be  fraudulent, 
and  probably  on  the  ground  that  the  respondent  had  paid  that 
execution  with  money  received  on  the  sale  of  the  timber. 

Is,  then,  this  claim  respecting  the  raft,  for  which  McDonald 
could  not  sustain  an  action  either  at  law  or  in  equity,  as  plaint- 
iff, capable  of  being  now  resuscitated  and  enforced  as  an  equity, 
which  the  respondent  is  bound  to  satisfy?  It  cannot  be  viewed 
in  the  light  of  a  set-off.  To  constitute  that,  there  must  be  mu- 
tual debts:  Montague,  17.  A  court  of  equity  follows  the  same 
rules  as  a  court  of  law,  as  to  set-off.  The  debts  must  be  be- 
tween the  parties  in  their  own  right,  and  must  be  of  the  same 
kind  or  quality,  and  be  clearly  ascertained  or  liquidated:  Duri" 
can  V.  Lyon,  8  Johns.  Ch.  859  [8  Am.  Dec.  518];  Ambler,  407; 


I>ec.  1823.]  McDonald  v.  Neilson.  439 

8  Cai.  84:  2  Johns.  150,  155.  We  must  oondnde  from  the 
evidence  that  the  ayailB  of  the  raft  are  not  in  the  respondent's 
hands.  Although  McDonald  is  a  sufferer  by  the  interference 
of  the  respondent,  there  seems  to  be  no  doubt  that  the  sum  has 
"been  fully  applied  to  other  creditors.  If  it  be  conceded  that 
McDonald  could  have  no  redress,  suing  as  a  plaintiff,  it  cer- 
tainly disposes  of  the  claim  to  have  the  mortgage  stand  as  a 
security.  It  would  be  altogether  arbitrary  to  say  that  an  injury, 
for  which  there  is  no  redress  by  the  laws  of  the  land,  should  be 
recognized  in  equity,  as  a  condition  upon  which  relief  will  be 
granted  in  a  case,  of  itself,  not  admitting  of  doubt. 

The  decree  as  to  Eddy  is  erroneous.  He  attended  as  a  bid- 
der, and  had  a  right  to  purchase  and  retain  his  purchase.  He 
cannot  be  affected  by  the  conduct  of  the  other  appellants,  un- 
less there  is  proof  of  combination  between  them,  for  the  purpose 
of  sacrificing  the  respondent's  property.  The  proof  does  not 
rise  higher  than  slight  suspicion,  and  cannot  lay  the  founda- 
tion for  a  judgment  or  decree.  I  will  notice  the  principal  facts 
relied  on  to  implicate  him.  Henry  Neilson  says  he  was  im- 
pressed with  an  opinion  that  the  appellants  were  combined 
together,  and  acted  in  concert;  but  no  reasons  are  given,  except 
that  Eddy  was  present,  and  one  of  the  purchasers.  John 
Walker  says,  that  from  the  circumstance  of  the.  appellants  bid- 
ding at  the  sale,  counseling  together,  and  the  declaration  of 
Griffith,  that  he  would  be  ruled  in  his  conduct  by  McDonald, 
he  belieyed  all  the  defendants  acted  in  concert.  Now  the 
premises  did  not  warrant  any  such  conclusion.  The  fact  is 
neither  proved  nor  disproved.  Besides,  what  connection  had 
the  declarations  of  Griffith  with  the  question  of  combination  ? 

Walter  Broughton  says  he  was  in  the  store  of  Eddy  in  the 
evening  of  the  day  of  sale;  that  McDonald,  Livingston  and 
Ghriffith  came  in;  that  much  conversation  took  place,  and  the 
appellants  appeared  to  be  gratified  at  the  result  of  the  sale; 
that  he  saw  money,  in  gold,  pass  between  McDonald  and  Eddy; 
that  Eddy  checked  the  conversation,  which  the  witness  thought 
was  out  of  kindness  to  his  feelings — ^he  being  a  connection  of 
the  respondent  by  marriage.  It  would  be  extremely  danger- 
ous, as  well  as  unjust,  without  further  explanation,  to  allow 
'such  acts  and  declarations  as  evidence  of  combination. 

If  the  testimony  of  Griffith  is  admitted,  it  appears  that  the 
gold,  which  passed  between  him  and  Eddy,  was  a  repayment 
of  the  money  bid  by  Eddy,  and  paid  to  the  officer.  My  con- 
elusion,  however,  from  a  review  of  the  pleadings  and  proofs, 
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would  not  be  affected,  if  the  depositiona  of  Griffith  and  Living'- 
Bton  are  suppressed.     B.  H.   Livingston  proves  that  Eddjr 
offered  to  pay  the  amount  of  the  execution,  in  specie,  if  faia 
debt  of  fifty  dollars  against  John  Neilson,  jun.,  was  secured. 
Eddy,  in  his  anwer,  denies  any  concert  or  agreement,  or  that 
he  attended  the  sale  in  pursuance  of  any  arrangement.    There 
is  no  evidence  to  destroy  this  denial  in  the  answer.     The 
respondent  assumed  the  payment  of  Eddy's  debt,  in  consider- 
ation of  his  relinquishing  his  purchase  at  the  sale.    The  decree 
as  to  Eddy  should  be  reversed,  and  the  bill,  as  to  him,  dis- 
missed with  costs.    As  to  the  other  appellants,  it  should  be 
modified,   by    directing    that    the    assignment   executed    by 
McDonald  to  the  respondent,  be  delivered  up,  to  be  cancelled; 
and  that,  in  other  respects,  the  decree  of  the  chancellor  be 
affirmed. 

SuTHEBLAio),  J.  The  merits  of  this  case  are  in  a  very  narrow 
compass.  The  bill,  the  answers,  and  the  proofs,  substantially 
concur  in  all  the  material  facts;  and  the  principles  of  law, 
which  are  involved  in  it,  are  among  the  simplest  and  the  beet 
established  known  in  our  courts. 

William  McDonald,  in  October,  1819,  obtained  a  judgment  in 
the  supreme  court  against  John  Neilson,  the  respondent,  for 
four  hundred  and  eighty  dollars  and  eighty-three  cents.  On 
the  tenth  of  November  following,  he  caused  an  execution, 
against  the  property  of  the  respondent,  to  be  issued  on  the 
judgment,  and  delivered  to  the  appellant,  William  Griffith,  who 
was  then  one  of  the  deputies  of  the  sheriff  of  Saratoga.  It 
was  levied  on  the  thirteenth  of  November,  upon  all  his  personal 
property,  consisting  of  cattle,  horses,  hay,  grain,  farming 
utensils,  and  household  furniture.  Advertisements,  in  the 
usual  form,  were  immediately  put  up,  giving  notice  of  the  sale, 
at  public  vendue,  on  the  twenty-second  day  of  the  same  month. 
The  respondent  was  in  the  city  of  New  York,  when  the  levy 
was  made,  and  did  not  return  home  until  the  evening  preceding 
the  day  of  sale.  He  is  admitted  and  proved  to  have  been 
a  man  of  large  real  and  personal  estate,  estimated,  by  all  the 
witnesses,  at  from  twelve  to  eighteen  thousand  dollars. 

On  the  day  of  sale  all  the  appellants  went  to  the  house  of 
the  respondent,  and  upon  his  being  informed  by  Griffith  that 
he  had  come  to  sell  his  property,  he  requested  a  postponement 
of  the  sale,  as  he  had  not  there  the  money  sufficient  to  pay  the 
execution;  and,  either  at  that  time,  or  soon  after  the  sale  com- 
menced, requested  a  suspension  for  a  few  hours,  until  he  could 
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send  three  miles,  to  the  Tillage  of  Stillwater,  and  obtain  the 
money.  This  request  was  not  only  refused,  but  he  was 
informed  that  nothing  would  be  taken  in  payment  but  specie. 
He  then  offered  the  most  ample  security  for  the  payment  of  the 
specie,  in  as  short  a  time  as  it  could  be  procured  from  the 
village  of  Waterford,  a  distance  of  about  thirteen  miles.  B. 
M.  LiTingston,  and  others  who  were  present,  joined  the 
respondent  in  his  solicitations  for  delay  and  offers  for  security, 
and  remonstrated,  in  the  strongest  terms,  against  the  harsh  and 
oppressiye  proceedings  of  the  appellants.  Griffith,  the  deputy 
sheriff,  submitted  himself  entirely  to  the  directions  of  McDonald, 
who  refused  to  suspend  the  sale,  or  to  take  anything  in  pay- 
ment but  specie.  The  sale  accordingly  proceeded,  and  all  the 
out-door  personal  property  of  the  respondent,  which,  at  the 
lowest  estimate,  is  proved  to  have  been  worth  one  thousand 
two  hundred  dollars,  and,  at  the  highest,  two  thousand  dollars, 
was  sold  and  bid  in  by  the  appellants  for  an  aggregate  amount 
of  less  than  three  himdred  dollars,  leaving  two  hundred  dollars 
still  due  upon  execution. 

In  this  stage  of  the  proceedings,  when  the  appellants  were 
about  entering  his  house  for  the  purpose  of  selling  his  furni- 
ture, the  respondent,  at  the  urgent  solicitation  of  his  friends, 
consented  to  propose  a  compromise  with  McDonald.  Mc- 
Donald offered  to  stop  the  sale  and  procure  a  restoration  to  the 
respondent  of  all  the  property  that  had  already  been  sold,  if 
he  would  pay  him  the  amount  of  a  judgment  which  he  held 
against  his  son  John  Neilson,  jun.,  for  one  thousand  six  hundred 
dollars,  and  also  a  note  of  his  son,  for  eight  hundred  dollars, 
indorsed  by  one  Jacob  Boyce,  together  with  the  judgment  upon 
which  the  sale  had  taken  place;  and  the  respondent  finally 
consented  to  give  him  his  bond  and  mortgage  for  two  thousand 
five  hundred  dollars,  payable  in  five  annual  installments;  and 
McDonald  accordingly  restored  to  him  the  property  sold,  dis- 
chained  his  judgment,  and  assigned  to  him  the  securities 
against  his  son  and  Boyce.  John  Neilson,  jun.  and  Boyce  are 
both  proved  then  to  have  been  and  still  to  be  insolvent. 

B.  M.  Liyingston  states,  'Hhat  he  and  the  other  friends  of 
the  respondent  were  induced  to  advise  him  to  settle  with  the 
said  McDonald,  his  demands  against  the  said  John  Neilson  jun., 
by  the  circumstances  that  the  property  already  sold  out  of 
doors,  and  what  would  probably  be  sold  in  the  house,  would 
amount  to  more  than  McDonald  would  demand  as  a  condition 
of  abandoning  the  proceedings  under  said  execution;  and  by 
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the  further  circumstance  that  it  was  believed  that  he  might  not 
be  able  to  regain  his  property,  or  its  value  from  McDonald »  it 
it  should  be  carried  away  by  him;"  and  further  states  ''  that  be 
believes  that  the  respondent's  principal  inducement  to  make 
such  settlement,  was  the  same  as  actuated  him  and  the  respond- 
ent's other  friends  in  recommending  such  settlement." 

Upon  this  simple  naked  statement  of  facts,  excluding  for  the 
present  all  consideration  of  the  equitable  claims  which  Mc- 
Donald alleges  he  had  against  the  respondent,  can  any  man 
hesitate  to  say  that  this  sale  was  most  oppressively  conducted 
for  the  express  purpose  of  compelling  the  respondent  to  as- 
sume the  debt  of  his  insolvent  son,  which  he  was  under  no 
obligation,  either  legal  or  moral,  to  pay  ?  and  are  not  the  com- 
mon sense  and  the  instinctive  feelings  of  eveiy  man  outraged 
by  the  allegation  that  the  respondent  freely  and  voluntarily 
executed  the  bond  in  question?  He  was  under  a  species  of 
duress  which  left  him  no  volition:  Bao.  Abr.  Duress;  AUomey- 
general  v.  Didrie,  2  Yem.  497;  Proof  v.  JSines,  Gas.  Temp. 
Talb.  Ill;  Gould  v.  Okeden,  3  Br.  Ch.  560;  Kenrick  v.  Hudson^ 
6  Br.  P.  0.  614;  NichoUs  v.  NichoUs,  1  Atk.  409;  HhorrMU  v. 
Euans,  2  Id.  830.  He  was  compelled  to  elect  between  the  sac- 
rifice of  his  whole  personal  estate  and  the  giving  of  the  security. 
If  the  appellants  had  a  right  to  put  him  to  that  election,  he 
must  abide  by  it.  But,  in  my  judgment,  there  must  be  a 
lamentable  defect  in  that  system  of  laws  which  sanctions  such 
proceedings;  and,  if  I  do  not  much  deceive  myself,  I  shall  be 
able  to  vindicate  the  system,  which  we  have  the  honor  to  ad- 
minister, from  so  serious  an  imputation. 

The  object  of  McDonald  in  refusing  a  postponement  of  the 
sale,  and  demanding  specie  in  payment  of  the  execution,  and  of 
the  bids  which  were  made,  is  perfectly  apparent  upon  the  face 
of  the  transaction.  It  is  not  pretended  that  any  apprehension 
was  entertained  that  the  property  would  have  been  removed,  if 
the  sale  had  been  postponed,  or  that  the  security  offered  was 
not  ample  and  unquestionable,  or  that  the  paper  currency  of 
the  country  was  so  depreciated  or  uncertain  in  value,  as  to  ren- 
der it  unsafe  to  receive  it  in  payment.  But  the  motives  of 
McDonald  are  not  left  to  be  gathered  as  a  matter  of  inference. 
He  has  boldly  avowed  them  in  his  answer.  "  He  admits  that 
he  did  require  payment  in  specie  at  the  sale,  with  the  view  of 
preventing  the  respondent  from  obtaining  the  means  to  satisfy 
the  said  execution,  with  as  much  facility  as  he  might,  perhaps, 
otherwise  have  done,  and  with  the  view  of  making  advan* 
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ta^^eoas  purchaaes  thereat,  in  the  hope  of  thereby  saving  a  por- 
tion of  the  large  amount  justly  due  him  from  the  said  John 
^eilson,  jan.  (defendant  then  and  still  believing  that  respondent 
bad  fraudulently  combined  vnth  said  John  Neilflon,  jun.,  to  pre- 
▼ent  defendant  from  collecting  the  same)."  It  stands,  then^ 
admitted  upon  the  case,  that  the  sale  was  conducted  in  a  rigor- 
ous and  unusual  manner,  not  for  the  purpose  of  obtaining  satis- 
faetion  of  the  execution,  but  of  obtaining  payment  or  satisfac- 
tion of  a  debt  against  a  third  person. 

The  question  then  is,  whether,  admitting  that  the  sale  could 
not  have  been  impeached,  if  this  fact  had  not  appeared,  it  is 
a£Fected  by  the  illegal  purpose  for  which  it  was  made;  for,  if  the 
Bale  was,  in  judgment  of  law,  fair  and  legal,  and  vested  McDonald 
with  a  title  to  the  articles  purchased  by  him,  then,  undoubtedly, 
the  restoring  those  articles  to  the  respondent,  affords  a  good 
consideration  for  the  bond  which  he  gave;  but,  in  my  judgment, 
the  sale  was  fraudulent,  and  passed  no  title  to  any  party  to  the 
fraud,  in  any  article  purchased  at  the  auction.     I  shall  assume, 
for   the  present,  what  I  think  is  incontestably  established  by 
the  proof,  that  Griffith  and  Livingstone,  at  least,  perfectly 
understood  the  object  of  McDonald,  and  lent  themselves  to  the 
consummation  of  his  purpose.    It  presents,  then,  the  case  of 
a  combination  or  conspiracy  between  the  plaintiff  in  an  execu- 
tion, and  the  officer  who  is  to  execute  it,  so  to  conduct  the  pro- 
ceedings under  it,  as  to  render  it  difficult,  if  not  impossible,  for 
the  defendant  vnth  the  most  abundant  means  to  pay  it;  and  so 
as  to  prevent  the  possibility  of  competition  at  the  sale,  for  the 
avowed  purpose  of  producing  a  sacrifice  of  the  defendant's  prop- 
erty, and  enabling  the  appellants  to  make  advantageous  pur- 
chases.   Can  there  be  a  doubt,  if  the  sale  had  proceeded,  and  no 
compromise  had  taken  place,  and  the  respondent  had  filed  his 
bill  for  relief,  that  the  chancellor  should  have  set  aside  the  sale 
as  fraudulent,  so  far  as  the  appellants  were  the  purchasers,  and 
have  compelled  them,  upon  receiving  the  amount  of  their  debt, 
to  restore  the  property  purchased  to  the  respondent,  or,  if  they 
had  parted  with  it,  to  pay  him  its  full  value  ? 

The  case  of  Lord  Cranstoum  v.  Johnston,  3  Yes.  jun.  170,  is  a 
direct  authority  to  this  point.  In  that  case,  Johnston,  having 
a  just  debt  of  two  thousand  and  five  hundred  pounds  against 
Lord  Cranstown,  and  not  being  able  to  obtain  satisfaction  of  it 
in  England,  instituted  proceedings  against  him  in  the  isle  of 
Bt  Christophers,  where  he  had  an  interest  in  a  valuable  estate. 
He  obtained  a  judgment  against  Lord  Cranstown,  under  which 
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be  caused  his  interest  in  the  estate  to  be  sold,  and  became  him- 
self the  purchaser  through  the  medium  of  his  agent.    The  pro- 
ceedings were  admitted  to  have  been  in  strict  conformity  to  the 
law  of  the  isUnd,  and  to  have  Tested  in  Johnston  the  legal 
estate  in  the  property  purchased.    Lord  Cranstown  filed  his 
bill  for  relief  against  the  sale,  and  prayed  a  reconveyance  of  the 
estate,  upon  payment  of  the  debt  and  cost  to  Johnston.     He 
founded  his  claim  to  relief  upon  several  grounds:  1.  That  when 
the  suit  was  commenced,  he  was  not  personally  resident  in  St. 
Christophers;  was  never  served  with  process,  nor  appeared  in 
the  cause;   2.   That  when  the  suit  was  instituted,  he  was  in 
treaty  with  the  defendant  for  securing  the  debt;  that  notwith- 
standing the  treaty,  the  defendant  directed  the  proceedings  to 
procure  an  absolute  sale  of  his  estate;  that  while  the  proceed- 
ings were  going  on,  he  declared  to  several  persons  that  his  only 
object  was  to  obtain  security  for  his  debt,  and  that  he  would 
at  any  time  accept  principal  and  interest. 

The  defendant  admitted  that  there  had  been  a  correspond- 
ence between  him  and  the  complainant,  in  relation  to  a  settle- 
ment, but  that  instead  of  being  lulled  into  security  by  it,  he 
had  expressly  informed  him  that  he  should  proceed  against  his 
St.  Christophers  estate;  that  he  has  informed  the  husband  of 
the  complainant's  mother,  that  it  was  in  his  power  to  procure 
an  absolute  sale  of  the  complainant's  estate,  and  that  he  should 
do  so,  if  his  debt  was  not  paid;  and  urged  him  to  become  the 
purchaser,  and  pay  the  debt.  He  explicitly  denied  having  told 
any  one  that  his  only  object  was  to  obtain  security,  and  that  he 
would  at  any  time  accept  principal  and  interest;  that  all  the 
proceedings  had  been  in  strict  conformity  to  the  law  of  the 
island.  No  part  of  the  answer  was  materially  impeached  by 
the  proof. 

The  defendant's  correspondence  with  his  agent  in  St.  Chris- 
tophers constituted  a  part  of  the  proofs.  And  from  that  cor- 
respondence it  appeared  distinctly  that  the  defendant's  object 
was  not  to  obtain  payment  of,  or  security  for  his  debt  only,  but 
to  become  the  absolute  purchaser  of  the  West  India  estate. 

The  master  of  the  rolls  granted  the  relief  prayed  for.  He 
thought  the  law  of  St.  Christophers,  which  authorized  the  sale 
of  an  absentee's  estate  without  actual  notice  of  the  proceedings, 
merely  by  leaving  notice  at  his  last  place  of  residence,  and 
posting  another  upon  the  door  of  the  court*house,  a  very  unwise 
and  improvident  one.  But  he  admitted  it  to  be  the  law,  and 
that  the  defendant  had  a  right  io  proceed  under  it,  and  he  could 


Dec.  1823.]  McDonald  r.  Neilso5.  445 

not  ^rant  rdief  upon  that  ground.   He  expressed  his  conviction 
that  Xjord  Cranstown  did  not  believe  that  his  estate  could  be 
absolutely  sold;   but  admits  that  this  circumstance  could  not 
affect  the  defendant.     He  admits  that  the  denial  of  the  defend- 
anty  that  he  ever  said  his  only  object  was  security,  and  that  he 
wonld^  at  any  time,  take  his  principal  and  interest,  must  be 
taken  as  true,  being  contradicted  only  by  a  single  witness;  and 
does  not  pat  his  relief  upon  that  ground.    He  places  it  expressly 
upon  the  ground  that,  from  the  correspondence  between  the 
defendant  and  his  agent,  it  was  apparent  that  the  defendant's 
object  in  the  sale  was,  not  only  to  obtain  payment  of  his  judg- 
ment, but  to  make  an  advantageous  purchase.    His  language 
is  this:    '*  Upon  the  evidence,  the  case  is  clear  of  all  doubt  as 
to  the  transaction,  and  the  object  the  defendant  had  in  view  in 
getting  that  judgment:  3  Yes.  jun.  179.    From  the  letters  of 
June  and  September,  from  the  agent,  it  is  clear  the  object  of 
the  defendant  was,  not  only  to  obtain  a  sale  to  satisfy  his  judg- 
ment, but  a  sale  at  which  he  was  to  be  the  purchaser,  upon 
such  beneficial  terms  that  it  would  be  worth  his  while  to  forego 
other  prospects  in  life,  viz. :  the  settlement  referred  to  in  the  East 
Indies.   From  the  letter  of  the  thirteenth  of  November,  from  the 
agent,  and  the  defense,  I  am  to  understand  that  if  five  shillings 
had  been  given,  it  would  be  equally  competent  for  him  to  insist 
that  that  should  be  the  price,  and  that  he  had  as  good  a  right  to 
keep  it  as  he  has  now.     Such  a  picture  of  a  sale  under  a  judg- 
ment 80  insisted  upon,  is  such  as  I  should  not  have  thought 
could  have  been  exhibited  in  a  court  of  justice  with  a  serious 
intention,  supposing  that  any  law  of  any  country  should  be 
.preverted  to  such  a  purpose:"  3  Yes.  jun.  180,  181. 

Again:  It  has  been  argued  very  sensibly,  that  it  i^  strange  for 
this  court  to  say  the  sale  is  void  by  the  laws  of  the  island  or  for 
want  of  notice.  I  admit  I  am  bound  to  say,  that  according  to 
those  laws,  a  creditor  may  do  this.  To  that  law  he  has  had 
recourse,  and  wishes  to  avail  himself  of  it.  The  question  is, 
whether  an  English  court  will  permit  such  an  use  to  be  made 
of  the  law  of  that  island,  or  any  other  country.  It  is  sold  not 
to  satisfy  the  debt,  but  in  order  to  get  the  estate,  which  the  law 
of  that  country  never  could  intend,  for  a  price  much  inadequate 
to  the  real  value,  and  to  pay  himself  more  than  the  debt,  for 
which  the  suit  was  commenced,  and  for  which  only  the  sale 
could  be  holdcn." 

The  legality  of  the  sale,  if  a  third  person  had  been  the  pur- 
chaser»  is  admitted  by  the  master  of  the  rolls,  and  that  no  relief 
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oould  haye  been  had  against  him.  The  act  under  which,  tlie 
sale  took  place  was  the  act  of  5  Geo.  n.  ch.  7,  which  extended 
to  all  the  English  plantations.  It  was  in  force  here  from  1732, 
till  the  revolution.  The  master  of  the  rolls,  I  admit,  lays  con- 
siderable stress  upon  the  unreasonable  provision  of  the  colonial 
act  as  to  the  service  of  process,  and  the  mode  of  sale.  But  it  ia 
clear  upon  the  face  of  the  case,  that  striking  out  of  it  the  evi* 
dence,  that  Johnston's  object  in  effecting  the  sale  was,  not  only 
to  obtain  payment  of  his  debt,  but  to  purchase  the  estate,  the 
relief  could  not  and  would  not  have  been  granted.  It  was  put 
upon  the  ground,  that  his  proceedings  were  a  fraud  upon  the 
act,  inasmuch  as  his  object  was  to  effect  a  purpose  whicJi  it  did 
not  authorize  or  contemplate,  under  color  of  a  proceeding  which 
it  did  authorize.  And  does  not  this  principle  commend  itself 
to  all  our  feelings  of  natural  justice  and  equity. 

Now  can  there  be  any  difficulty  in  the  application  of  thia 
principle  ?  A  legal  act  will  always  be  presumed  to  have  been 
done  for  a  legal  purpose,  unless  the  contrary  is  made  to  appear 
by  positive  proof,  or  the  strongest  circumstantial  evidence. 
Every  intendment  shall  be  in  favor  of  the  act.  But  when  it 
does  appear  to  have  been  done  for  an  illegal  purpose,  a  court  of 
equity  will  restrict  its  operation  to  the  object  which  might 
legally  have  been  accomplished  by  it. 

The  law  is  full  of  analogies  in  support  of  this  principle. 
Upon  what  other  grounds  is  an  action  upon  the  case  sustainable 
against  a  sheriff  for  oppressively  and  maliciously  executing 
a  process?  The  oppression  and  the  malice  in  many,  if  not  in 
most  cases,  consist  in  the  motive  with  which  an  act,  legal  *in 
itself,  is  done.  Take  the  case  of  Sogers  v.  Brewster^  6  Johns.  125, 
and  the  cases  there  cited.  The  process  of  the  constable  author- 
izes him  to  take  the  horse  of  the  plaintiff,  as  much  as  any  other 
article  of  personal  property.  But  the  circumstances  of  the  case 
showed  that  his  motive  in  taking  the  horse  in  preference  to  any 
other  property,  was  not  to  obtain  payment  of  his  execution  in 
the  most  speedy  and  effectual  manner,  but  to  vex  and  oppress 
the  plaintiff. 

I  shall  not  take  up  the  time  of  the  court  in  showing  that  the 
only  legal  purpose  for  which  the  execution  in  this  case  could  be 
used,  was  to  obtain  satisfaction  of  the  judgment  upon  which  it 
was  issued;  nor  in  a  recapitulation  of  the  evidence  to  show  that, 
instead  of  being  used  for  the  purpose,  it  was  used  for  the  avowed 
and  express  purpose  of  enabling  McDonald  to  purchase  the 
respondent's  property  at  enormous  and  ruinous  sacrifices;  and 
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if  I  have  been  saccessf ul  in  showing  that  the  law  would  not 
hare  permitted  him  to  have  retained  the  property,  but  would 
have  compelled  him  to  restore  it,  or  account  for  its  yalue  to  the 
respondent;  it  necessarily  follows,  that  the  voluntary  restora- 
tion of  that  which  the  law  would  thus  have  compelled  him  to 
restore,  can  form  no  consideration  for  the  bond  of  the  respon- 
dent. 

But  it  may  be  said  that  if  Eddy  should  not  be  held  to  hare 
been  a  party  to  the  combination,  then  the  purchases  made  by 
liim  were  legal,  and  the  restoration  of  the  property  formed  a 
portion  of  the  consideration  of  the  bond.  The  consideration  for 
Eddy's  portion  was  the  respondent 's  note.  It  did  not  go  into 
the  bond;  and  if  it  had,  McDonald  could  not  avail  himself  of 
it  The  judgment  and  note  of  John  Neilson,  jun.,  and  Boyce, 
who  were  both  notoriously  insolvent,  it  will  not  be  pretended 
formed  a  consideration  sufficient  to  sustain  the  bond,  and  these 
are  the  only  legal  considerationB,  beyond  the  debt  due  from  the 
respondent,  for  which  it  is  pretended  the  bond  was  given. 

In  this  view  of  the  case,  therefore,  I  should  be  clearly  of  opin- 
ion that  the  respondent's  bond  ought  to  stand  as  security  only 
for  the  amount  of  McDonald 's  judgment;  and  that  upon  pay- 
ment of  that,  it  ought  to  be  given  up  and  cancelled. 

Nor  have  I  been  able  to  satisfy  myself  that  McDonald  has  any 
equitable  claim  upon  the  respondent,  for  which  the  bond  ought 
to  siarxd  as  further  security.  If  it  were  apparent  upon  the  case, 
that  the  bond  gave  McDonald  no  more  than  he  was  equitably 
entitled  to  from  the  respondent,  the  court  would,  undoubtedly, 
direct  it  to  stand,  although  it  might  have  been  improperly  ob- 
tained, upon  the  familiar  principle,  that  he  who  asks  for  equity 
shall  do  equity:  9  Mod.  412;  1  Oas.  Oh.  97;  Proof  y.  Sines,  Oas. 
Temp.  Talb.  Ill;  QovM  v.  Okeden,  3  Br.  Oh.  Oas.  560;  Kenrick 
▼.  Hud8(m,  6  Br.  P.  0.  6U;  Thomhill  v.  Emm,  2  Atk.  830;  Ld. 
Cranstoum  v.  John^oum,  8  Yes.  jun.  170.  But  then  the  appel- 
lant's equity  ought  to  be  perfectly  clear  and  manifest  to  induce 
the  court  to  impose  terms  upon  the  respondent,  in  a  case  cir- 
cnmstanced  like  this. 

I  shall  not  enter  into  a  minute  examination  of  the  alleged 
grounds  of  the  appellant,  McDonald's  equitable  claims  against 
the  respondent.  They  relate  to  a  raft  of  timber,  belonging  to 
the  son  of  the  respondent,  out  of  the  proceeds  of  which  Mc- 
Donald alleges  he  was  to  have  received  a  portion  of  his  debt 
against  the  son,  and  of  which  he  was  deprived  through  the 
agency  of  the  respondent;  and  to  a  replevin  suit  for  certain 
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goods  and  chattels  belonging  to  the  son,  of  which  it  is  alleged 
the  respondent  had  become  fraudulently  possessed,  and  a  por- 
tion of  which  still  remained  in  his  hands.  It  is  sufficient  to  say, 
in  relation  to  these  claims,  that  whatever  may  be  the  rights  of 
McDonald,  he  can  assert  those  rights  either  at  law  or  in  equity; 
and  that  they  are  by  no  means  so  clear  as  to  entitle  him  to  call 
upon  the  court  in  this  summary  and  collateral  manner  to  adjust 
and  allow  them. 

Nor  does  the  arrangement  which  is  alleged  to  have  been  made 
between  the  respondent  and  his  son,  and  sanctioned  by  the 
family,  that  the  amount  agreed  to  be  paid  by  the  father  for  the 
son,  should  be  deducted  from  his  inheritance,  yaiy  the  case. 
The  agreement  of  the  son  formed  no  consideration  for  that  of 
the  father.  It  was  in  his  power  to  have  deducted  it  without  the 
consent  of  his  son.  He  was  under  no  moral  or  legal  obligation 
to  pay  the  debt,  and  the  agreement  to  do  this  was  most  clearly 
not  voluntary,  but  extorted  from  him. 

I  do  not  think  the  evidence  sufficient  to  charge  Eddy  as  a 
party  to  the  combination.  The  principal  circumstance  which 
gives  rise  to  suspicion  against  him,  is  the  fact  of  his  attending 
the  sale  prepared  to  pay  his  bids  with  specie.  This  certainly 
affords  some  reason  for  believing  that  he  must  have  previously 
known  that  specie  would  be  required  in  payment,  and  have 
been  a  party  to  the  whole  arrangement;  but  it  is  not  of  suffi- 
cient weight  to  overbalance  the  positive  denial  in  his  answer. 

As  to  the  other  appellants,  the  evidence  of  combination  is 
overwhelming.  The  testimony  of  Hunter  as  to  the  declaration 
of  Griffith,  that  he  was  afraid  the  respondent  would  return  be- 
fore the  day  of  sale,  and  get  the  proceedings  stayed,  receives 
strong  and  ample  confirmation  from  Griffith's  whole  subse- 
quent conduct  and  from  all  the  circumstances  in  the  case.  It 
is  the  first  glimmering  we  discover  of  the  spirit  and  object  with 
which  the  proceedings  were  conducted,  and  makes  him  an  ac- 
cessory before  the  fact  to  all  the  subsequent  acts  of  violence 
and  oppression.  It  is  followed  up  by  an  abandonment  of  all 
official  discretion,  and  an  entire  submission  to  the  plaintiffs  in 
the  execution.  Instead  of  acting  as  the  minister  of  the  law, 
and  guarding  its  process  against  misapplication  and  abuse,  he 
became  the  passive  instrument  of  a  party  in  the  accomplishment 
of  his  illegal  purposes.  It  was  contended  upon  the  argument, 
that  he  was  not  bound  to  incur  the  hazard  of  a  suspension  or 
adjournment  of  the  sale,  and  that  the  law  will  not  inquire  into 
the  extent  of  the  hazard.     Is  it,  indeed,  true,  that  the  law  will 
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not  esercise  a  supervision  or  control  over  the  discretionary  acta 
of  its  ministerial  officers  ?  That  thev  are  omnipotent  and  irre- 
sponsible in  the  exercise  of  the  power  intrusted  to  them ?  "It 
is  a  proposition/'  as  was  once  said  bj  Lord  Hardwicke,  "  too 
monstrous  to  be  debated." 

The  law  will  make  the  most  liberal  intendment  in  favor  of  its 
ministerial  officers^  when  acting  within  the  limits  of  their  au- 
thority; but  it  will  not  permit  them  to  resort  to  the  tiUima  raJtio^ 
when  the  legitimate  object,  which  it  is  their  duty  to  effect,  can 
be  accomplished  by  milder  means.  Has  a  sheriff  a  right  to  load 
an  anresisting  debtor,  who  quietly  submits  to  his  authority, 
with  bonds  and  fetters,  to  guard  against  an  escape  in  carrying 
him  from  his  home  to  a  prison?  And  yet  it  is  the  most  effectual 
way  of  preventing  an  escape. 

It  was  the  duty  of  Griffith,  under  the  circumstances  of  this 
case,  to  have  suspended  or  adjourned  the  sale;  and  his  con- 
duct throughout  the  whole  of  this  transaction,  deserves  the 
severest  reprehension.  It  is  due  to  the  appellant,  McDonald, 
to  say,  what  is  apparent  on  the  face  of  this  case,  that  he  enter- 
tained a  sincere  and  strong  conviction  that  the  respondent  had 
aided  his  son  in  defrauding  him  out  of  a  large  and  just  de- 
mand ;  and  though  this  belief,  unsupported  as  it  is  by  proof, 
does  not  alter  the  legal,  it  does  most  essentially  change  the 
moral,  character  of  his  conduct. 

The  only  question  that  remains  is  as  to  the  competency  of 
Livingston  and  Griffith  as  witnesses.  No  relief  is  prayed 
against  them.  Whether  a  decree  can  pass  against  them,  for 
costs  only,  seems  to  be  questionable.  But,  admitting  that  it 
may,  it  is  still  but  a  contingent  liability.  A  certain  liability 
for  costs  is  undoubtedly  an  interest  which  will  render  a  witness 
incompetent.  But  upon  the  authority  of  Man  v.  Ward,  2  Atk. 
228;  ColUm  v.  LuUreU,  1  Id.  461;  and  Beebe  v.  I%e  Bank  of  New 
York,  1  Johns.  666,  I  think  these  witnesses  were  competent, 
ami  that  the  objection  went  merely  to  their  credibility. 

I  am  accordingly  of  opinion,  upon  the  whole  case,  that  the 
decree  of  the  chancellor,  as  it  respects  the  appellant,  McDon- 
ald, ought  to  be  affirmed,  with  this  modification^  that  the  re- 
spondent, in  addition  to  the  note  and  judgment,  which  he  is 
directed  to  re-assign  and  deliver  to  McDonald,  also  deliver  to 
him  the  instrument  by  which  that  note  and  the  judgment  were 
assigned  to  him,  the  respondent,  by  McDonald;  to  the  intent 
that  the  general  release  which  it  contains,  on  the  part  of  Mc- 
Donald, of  all  demands  against  the  respondent,  may  be  can- 
Ax.  Dxc.  You  ZrV— 29 
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celed;  and  that  bo  much  of  his  honor  the  chancellor's  decree, 
as  relates  to  the  appellant,  Seth  Eddy,  be  reyeraed. 

HuNTXB,  Kino,  Lsitebts,  Ltiide,  Mallobt,  Oodsh,  Stslmjsulbax, 
HuDAM,  and  Thobn,  senators,  concurred. 

Sataok,  Ch.  J.  The  facts  in  this  case,  which  appear  to  me 
material,  are  as  follows:  In  the  month  of  September,  1815, 
McDonald  sold  goods  to  the  respondent's  son,  John  Neilflon, 
jnn.,  amounting  to  two  thousand  and  one  hundred  dollars.  On 
the  tenth  of  March,  1816,  J.  Neilson,  jun.,  gave  a  note  for 
seven  hundred  and  eleven  dollars  and  twenty-five  cents,  and  on 
the  fourteenth  of  the  same  month  another  note  of  one  thousand 
three  hundred  and  ninety-three  dollars  and  eighty-two  cents, 
both  payable  to  Jacob  Boyce,  or  order,  in  ninety  days,  and  in- 
dorsed by  Boyce  to  McDonald.  On  the  sixteenth  of  the  same 
month,  J.  Neilson,  jun.,  and  McDonald  entered  into  a  written 
contract,  by  which  it  was  stated  that  McDonald  had  bought 
two  hundred  and  fifty  sticks  of  timber  (afterwards  estimated  at 
eight  hundred  dollars,  but  which  really  produced  but  six  hun- 
dred dollars),  to  be  delivered  by  J.  Neilson,  jun.,  in  New  York^ 
and  then  paid  for  at  the  New  York  prices,  by  being  indorsed 
on  McDonald's  notes;  the  balance  to  be  refunded  to  J.  Neilson, 
jun.,  if  the  notes  were  thus  overpaid.  The  timber  was  sent  to 
New  York  by  one  Samuel  Hewit,  who  proceeded  to  that  place 
in  company  with  the  respondent.  When  the  timber  arrived  at 
New  York,  McDonald  demanded  it,  but  the  respondent  told 
Hewit  he  had  no  right  to  deliver  it.  The  respondent  did  not 
promise  to  indemnify  Hewit  against  the  consequences  of  non- 
delivery, but  Hewit  understood  him  that  he  (H.)  should  not  be 
injured.  The  respondent  said  McDonald's  debt  should  be  the 
last  his  (the  respondent's)  son  should  pay.  Hewit  refused  to 
deliver  the  timber,  and  McDonald  sued  him  for  it.  Hevdt  gave 
himself  no  concern  about  the  suit,  the  respondent  defended  it, 
and  McDonald  failed  in  his  action,  on  the  ground  that  the  con- 
tract between  him  and  J.  Neilson,  jun.,  was  executory,  and  did 
not  transfer  to  McDonald  the  title  in  the  timber.  McDonald 
sued  J.  Neilson,  jun.,  on  the  large  note,  and  obtained  a  judg- 
ment, which  was  docketed  May  16, 1818,  and  on  the  nineteenth 
of  June  following,  a^. /a.  thereon  was  levied  upon  the  per- 
sonal property  of  J.  Neilson,  jun.,  in  his  possession,  nearly  all 
of  which  the  respondent  appeared  and  claimed,  saying  he  had 
purchased  it  at  a  sheriff's  sale,  upon  an  execution  in  favor  of 
Bockwell  and  Stebbins.    The  deputy  sheriff  who  levied.  Prank- 
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lio  liyingston,  one  of  the  appellants,  advertised  the  property 
for  sale  on  the  eighth  of  July,  1818,  on  which  day  the  respond- 
ent brought  replevin  against  McDonald  and  Livingston  for  a 
part  of  Uie  goods,  worth  about  six  hundred  and  one  dollars. 
The  value  of  those  included  in  the  declaration  in  replevin,  was 
only  three  hundred  and  sixty-five  dollars  and  thirty-one  cents. 
On  the  trial,  a  verdict  passed  for  the  defendants  in  the  suit, 
McDonald  and  Livingston,  on  the  ground  that  the  purchase  by 
the  respondent,  under  the  Rockwell  and  Stebbin's  execution 
was  fraudulent,  inasmuch  as  the  respondent  had  agreed  vnth 
his  son  to  pay  that  execution  out  of  the  avails  of  the  raft.  On 
this  trial  it  also  appeared  that  the  respondent  had  no  previous 
authority  to  intermeddle  in  the  disposition  of  the  raft,  though 
his  son  afterwards  approved  of  his  acts.  A  judgment  was  en- 
tered upon  this  verdict,  and  an  execution  issued  for  four  hun- 
dred and  eighty  dollars  and  eighty-three  cents,  under  which 
Griffith,  as  deputy  sheriff,  advertiaed  the  respondent's  personal 
property  for  sale  on  the  twenty-second  November,  1819,  at  nine 
▲.  M.  (Here  the  chief  justice  adverted  to  the  proceedings  pre- 
paratory to  and  attending  the  sale,  as  above  stated  by  Suther- 
land and  Woodworth,  JJ.) 

The  sale  was  proceeding  when  the  respondent,  by  the  advice 
of  his  friends,  proposed  to  compromise  with  the  plaintiff,  who 
offered  to  take  two  thousand  five  hundred  dollars  in  discharge 
of  all  his  claims  against  both  father  and  son.  This  proposal 
was  finally  acceded  to,  and  the  amount  was  secured  by  the 
bond  and  mortgage  in  question,  after  consultation  with  his 
family  and  friends,  among  whom  an  arrangement  was  made  by 
which  the  sum  secured  was  to  be  deducted  out  of  the  share 
which  J.  Neilson,  jun.,  was  to  receive  from  the  respondent's 
property  as  a  son's  portion.  McDonald,  on  receiving  the  bond 
and  mortgage,  joined  with  Livingston  in  releasing  the  judg- 
ment and  execution  obtained  in  the  replevin  suit.  He  trans- 
ferred to  the  respondent  the  notes  of  seven  hundred  and  eleven 
dollars  and  twenty-five  cents,  against  J.  Neilson,  jun.,  indorsed 
by  Boyce,  and  assigned  his  judgment  against  J.  Neilson,  jun., 
and  executed  a  general  release  of  all  demands  against  both  the 
Neilsons.  The  bond  and  mortgage  were  payable  in  five  equal 
annual  installments,  with  interest.  When  the  first  installment 
became  due,  McDonald  brought  a  suit  upon  the  bond;  and 
then,  and  not  till  then,  the  respondent  filed  his  bill  in  the  court 
of  chancery  for  relief.  In  the  meantime  J.  Neilson,  jun.,  had 
obtained  the  discharge  of  his  person  under  the  insolvent  aok 
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There  are  some  other  circumstances  which  I  shall  notice  here- 
after. 

The  question  first  in  order  relates  to  the  competency  of  two 
of  the  defendants  in  the  court  below  (Griffith  and  Livingston) 
as  witnesses.  On  the  point  whether  a  defendant,  who  is 
charged  with  fraud,  but  against  whom  nothing  specific  is 
prayed,  may  be  examined  as  a  witness  for  his  co-defendants, 
the  decisions  in  the  English  courts  are  certainly  somewhat  cou- 
tradictory;  but  it  seems  to  me  that  the  weight  of  the  later 
authorities  is  in  favor  of  the  admissibility:  1  Phil.  £v.  (2  A.m. 
ed.)  63;  Fenton  y.  Hughes,  7  Ves.  287;  Dunham  y.  Corporation 
of  Chippenhau>8,  14  Id.  251;  WhUworth  y.  Davis,  1  Yes.  &  B. 
548,  551.  The  inclination,  in  our  courts,  has  been  ''to  confine 
the  question  of  interest  within  strict  and  precise  boundahee, 
and  to  let  objections  go  more  to  the  credit  than  to  the  compe- 
tency of  witnesses:"  Bebee  y.  Bank  of  New  York,  1  Johns.  577, 
and  to  admit  the  testimony  of  such  defendants,  permitting  all 
objections  to  be  made  to  their  credibility  rather  than  their 
competency:  Kirk  y.  Hodgson,  1  Johns.  Ch.  560.  In  my  judg- 
ment the  chancellor  decided  correctly  in  receiving  the  testi* 
mony  of  Griffith  and  Livingston. 

The  other  points  which  appear  to  deserve  consideration  are: 
1.  The  regularity  of  the  proceedings  under  the  execution;  2. 
The  validity  of  the  bond  and  mortgage;  3.  If  the  proceedings 
were  irregular,  whether  the  relief  decreed  by  the  chanoellor 
should  be  granted  under  the  circumstances  of  this  case? 

1.  The  sheriff  must  obey  his  writ.  It  is  his  duty,  therefore, 
on  a  fi,  fa.  to  collect  the  money  by  the  return  day.  He  must 
not  show  favor,  or  give  unreasonable  delay;  neither  should  he 
be  guilty  of  oppression,  or  use  more  severity  than  is  necessary: 
Bac.  Abr.  Sheriff  (N.);  Dalt.  Sheriff,  109,  110. 

In  this  case,  the  execution  was  delivered  to  him  on  the 
tenth  of  November,  1819,  returnable  at  the  next  January  term. 
He  levied  on  the  thirteenth  of  November,  and  advertised  the 
property  for  sale  on  the  twenty-second.  The  respondent  was 
absent  when  the  levy  was  made,  and  returned  the  evening 
before  the  sale.  On  the  morning  of  the  twenty-second,  he 
requested  a  postponement  of  the  sale,  to  which  Griffith  an- 
swered, he  should  obey  the  instructions  of  McDonald.  He 
requested  McDoDald  to  agree  to  the  postponement,  which  he 
refused.  I  incline  to  credit  this  statement  of  facts,  rather  than 
the  relation  J.  Neilson,  jun.    McDonald  told  the  deputy  that  he 
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sboald  demand  specie  of  the  sheriff,  and  the  deputy  then  gave 
notice  that  he  should  require  it  from  the  purchasers. 

It  is  not  at  all  surprising  that  McDonald  should  have  been 
willing  to  distress  the  respondent.  Smarting  under  the  losses, 
disappointments  and  perplexities  he  had  suffered,  resulting,  as  he 
had  supposed,  from  the  wanton  and  malicious  officiousness  of 
the  respondent,  he,  no  doubt,  felt  gratified  with  the  prospect 
of  renumeration  and  inflicting  punishment  upon  him.  The 
sheriff,  however,  ought  not  to  lend  himself  to  any  one,  and  thus 
become  the  instrument  of  gratifying  the  vindictive  feelings  of 
an  exasperated  party.  I  am  rather  inclined  to  believe,  that,  in 
this  instance,  the  deputy  acted  under  an  impression  that  he  was 
bound  to  obey  McDonald's  instructions.  In  this,  he  was  mis- 
taken. He  was  bound  to  exercise  a  proper  discretion,  and  when 
he  saw  that  there  must  be  a  great  sacrifice  of  the  respondent's 
property,  it  was  his  duty  to  have  postponed  the  sale:  Tlnkom  v. 
Furdy,  5  Johns.  345.  A  reasonable  time  should  have  been 
given  the  respondent  to  obtain  the  money,  particularly  when 
the  sheriff  could  not  possibly  sustain  any  loss  from  the  indul- 
gence. 

I  cannot,  however,  believe  that  there  was  that  combination  or 
concert  between  the  appellants,  which  is  supposed.  McDonald 
and  Livingston  were  parties  to  the  execution,  and  it  would  have 
been  strange  if  there  had  not  been  concert  between  them. 
Griffith  had,  several  days  before,  informed  a  son  of  the  respon- 
dent, that  he  should  not  postpone  the  sale  without  McDonald's 
direction.  He  told  Hunter  that  he  intended  to  sell  as  soon  as 
the  law  would  permit,  and  was  afraid  the  respondent  would 
return  and  pay  the  money.  This  conversation  was  voluntary  on 
the  part  of  Griffith,  and  certainly  not  calculated  to  further 
McDonald's  views.  The  natural  consequence  of  making  a  pub- 
lic disclosure  of  what  McDonald  must  have  wished  to  be  kept 
secret,  would  be  to  defeat  the  object,  by  giving  the  opposite 
party  notice,  and,  therefore,  enabling  him  to  guard  against  it, 
by  preparing  to  pay  the  money. 

The  principal  circumstance  relied  on  to  prove  combination  on 
the  part  of  Eddy  is,  his  going  to  the  sale  with  specie  in  his 
pocket,  and  offering  to  lend  it  to  the  respondent,  on  condition 
of  his  securing  him  fifty  dollars,  due  to  him  from  J.  Neilson, 
jun.  This  fact,  to  my  mind,  is  conclusive  evidence  of  Eddy's 
innocence.  He  went  to  the  sale  with  the  expectation  of  making 
advantageous  bargains,  to  indemnify  himself  for  a  loss  sus< 
tained,  as  he  alleges,  through  the  respondent's  instrumentality. 
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What  inducement  can  any  man  have  to  attend  a  Bheiiff 's  sale  or 
an  auction,  but  to  make  advantageous  purchases?  What  more 
lUitural  than  a  desire  to  secure  a  bad  debt,  under  such  circum- 
stances? The  only  feature  about  Eddy's  conduct,  which  aeema 
extraordinary,  is,  that  he  was  willing  to  loan  the  specie  to  the 
respondent  on  any  terms,  and  it  can  only  be  accounted  for  on 
the  supposition  that  he  was  fearful  he  might  not  otherwise 
attain  his  object.  Had  the  respondent  accepted  his  offer, 
McDonald's  views  would  have  been  entirely  defeated,  and  yet 
this  offer  is  urged  as  proof  of  Eddy's  combination. 

In  conducting  the  sale,  the  deputy  seems  to  have  acted  with 
ordinary  indulgence  and  prudence,  but  he  certainly  erred  in  re- 
fusing the  postponement.  And  were  this  the  only  question  in 
the  cause,  I  should  certainly  not  hesitate  in  saying  that  the  sale 
should  be  set  aside. 

2.  The  sale  being  considered  irregular,  it  would  seem  to  fol- 
low that  the  bond  and  mortgage,  being  a  consequence  of  the 
sale,  must  be  considered  as  improperly  obtained,  and  be  set 
aside,  either  totally  or  partially.  In  this  case,  however,  there 
are  considerations  which  have  brought  my  mind  to  a  different 
conclusion. 

The  opinion  of  his  honor,  the  chancellor,  on  this  point,  is  in 
accordance  with  former  decisions;  which  are,  that  although  the 
security  may  have  been  unduly  obtained,  yet  it  shall  stand  for 
what  was  truly  due  at  the  time.  I  can  see  no  reason  for  limit- 
ing this  doctrine  to  such  claims  as  are  legally  due.  Why  do 
parties  go  into  chancery  but  for  obtaining  what  a  court  of  law 
cannot  give  them  ?  The  security  ought  to  stand  for  what  in 
equity  and  good  conscience  the  party  is  entitled  to  receive. 
*'  Courts  of  equity  never  interfere  to  deprive  the  plaintiff  at  law 
of  any  legal  advantage  which  he  may  have  gained,  unless  the 
party  seeking  relief  will  do  complete  justice,  by  paying  what  is 
really  due.  Indeed,  they  have,  upon  the  same  principle,  gone 
BO  far  as  to  refuse  their  assistance  in  relieving  against  a  judg- 
ment obtained  by  fraud:"  Payne  v.  Dudley,  1  Wash.  199;  SmaU 
V.  SracUey,  2  Vem.  602. 

The  respondent  in  this  case  had,  by  his  improper  and  wanton 
interference  with  the  raft  which  McDonald  had  purchased  and 
paid  for,  occasioned  a  loss  to  him  of  from  six  hundred  to  eight 
hundred  dollars,  besides  all  the  costs  and  expenses  which  he 
sustained. 

He  had  again,  by  a  fraudulent  purchase  of  the  property  of 
John  Neilson,  jun.,  taken  out  of  the  possession  of  McDonald, 
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property,  worth,  at  least,  six  hundred  dollars,  a  part  of  which 
only  was  included  in  the  replevin  suit.  It  appears  also,  that  a 
negotiation  had  previouBly  been  on  foot,  between  the  respond- 
ent and  McDonald,  for  the  sale  and  purchase  of  the  demands 
which  the  latter  held  against  J.  Neilson,  jun.;  and  it  also  ap- 
pears, that  the  offer  to  compromise  at  the  sale,  proceeded  from 
the  respondent,  was  entered  into  by  the  advice  of  friends  and 
counsel,  and  under  a  full  knowledge  of  his  rights:  1  Mad.  Ch. 
215.  It  is  said,  indeed,  that  he  was  apprehensive,  from  Mc- 
Donald's circumstances,  that  the  property,  if  taken  away, 
would  not  be  obtained  again;  but  surely  there  was  no  ground 
to  apprehend  that  both  the  sheriff  and  his  deputy  were  in- 
solvent. He  had  his  remedy  against  the  officer,  as  well  as 
against  the  party.  Although  I  cannot  approve  the  conduct  of 
McDonald  or  the  deputy,  yet  it  is  not  to  be  denied  that  the  re- 
spondent had  provoked  the  treatment  he  received.  He  had 
deliberately  executed  the  bond  and  mortgage,  under  the  cir- 
cumstances just  mentioned,  and  also  had,  by  a  family  arrange- 
ment, placed  the  amount  of  the  debit  to  his  son,  the  original 
debtor. 

In  the  researeh  which  I  have  been  able  to  make,  I  find  no 
case  which  goes  the  length  of  setting  aside  a  conveyance  made 
under  such  circumstances.  If  done  at  all,  it  should  be  on  com- 
pletely indemnifying  McDonald  for  the  value  of  the  raft,  the 
goods  replevied,  and  a  liberal  allowance  for  the  costs  and  ex- 
penses of  a  three  years  litigation. 

3.  This  brings  me  to  the  consideration  of  the  relief,  if  any, 
which  should  be  granted.  There  is  no  doubt  that  the  court  of 
chancery  has  power  to  grant  relief  against  deeds  and  judgments, 
not  only  when  obtained  by  fraud  or  imposition,  Beigal  v.  Wood, 
1  Johns.  406,  and  cases  there  cited,  but  also  when  regularly 
obtained,  if  there  are  circumstances  of  extraordinary  hardship, 
or  great  inadequacy  of  consideration:  Lord  Oranstown  v.  John^ 
$Um,  8  Yea.  jun.  170.  The  party  asking  equity  must,  however, 
do  equity.  He  must  come  into  court  with  clean  hands,  un- 
spotted with  the  foul  stains  of  fraud  and  chicanery.  In  the 
present  instance,  the  respondent  came  with  an  ill  grace  into  a 
court  of  equity  to  ask  redress  against  grievances  which  were 
the  consequences  of  his  own  misconduct.  Besides,  he  slept 
upon  his  rights  (if  any  he  had),  until  his  son,  the  original 
debtor,  had  obtained  a  discharge,  exempting  his  person  from  im- 
prisonment. He  had  before  got  possession  of  all  his  son's  prop- 
erty; and  the  only  remedy  which  McDonald  had  to  enforce  col« 
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lection  of  what  is  admitted  to  be  an  honest  debt,  is  now  taken 
away  from  him.  If  the  bond  and  mortgage  should  be  canceled 
at  all  on  any  terms,  it  should  only  be  done  partially,  allowing 
BO  much  to  remain  as  would  be  equal  to  the  equitable  clainis 
of  McDonald;  and  also  upon  restoring  him  to  all  the  rights 
which  he  possessed  anterior  to  the  execution  of  those  securities. 
The  latter  condition  cannot  now  be  complied  with.  The  re- 
lease to  J.  Neilson,  jun.,  cannot  be  canceled  without  institut- 
ing proceedings  against  him,  neither  can  his  exemption  from 
imprisonment  be  taken  from  him. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  bond  and 
mortgage  given  by  the  defendant  should  not  be  canceled* 
Although  the  conduct  of  McDonald  and  the  deputy  cannot  be 
justified,  yet,  as  between  the  parties  in  interest,  there  was  a 
sufficient  consideration. 

1.  Demands  are  assigned  to  the  respondent  amounting  nomi- 
nally, to  more  than  the  bond  and  mortgage;  demands  which 
he  had  previously  proposed  to  purchase  at  five  shillings  on  the 
pound.  He  now  gave  less  than  twenty  shillings.  2.  He  was 
released  from  all  liability  to  McDonald,  which,  upon  equitable 
grounds,  amounted  to  from  fourteen  to  sixteen  hundred  dollars, 
besides  costs  and  expenses.  3.  The  respondent's  son  was  re- 
leased from  a  debt  admitted  to  be  honestly  due,  amounting  to 
considerably  more  than  the  bond  and  mortgage.  4.  The  securi- 
ties were  executed  to  settle  a  legal  controversy.  The  respondent 
knew  his  rights,  and  that  he  had  a  remedy  against  responsible 
persons.  He  had  the  benefit  of  counsel,  and  the  advice  of 
his  family  and  friends.  5.  And,  under  all  circmnstances,  the 
arrangement  was  reasonable  in  itself. 

My  opinion,  therefore,  is,  that  the  decree  of  his  honor,  the 
chancellor,  be  reversed. 

BowKEB,  BowKE,  Bbonson,  Bubt,  Clabx,  Cb^mzb,  Dudlet, 
Eabll,  Eason,  Gbesn,  Hathawat,  MoIkttbe,  Rbdfisld,Wheeleb 
and  WoosTEB,  senators,  concurred. 

A  majority  of  the  court  being  for  a  reversal,  it  was  thereupon 
ordered,  adjudged  and  decreed,  that  the  decree  of  the  court  of 
chancery,  made  in  this  cause  be  reversed;  that  the  respondent's 
bill  be  dismissed  without  costs  to  either  party  as  against  the 
other;  and  that  the  injunction  issued  in  this  cause  be  dissolved, 
and  that  the  record  and  proceedings  be  remitted,  etc. 


Sheriff,  Diliokncs  Bequibed  of.— An  officer  who  receives  a  writ  o 
izecution  ought,  if  posaible,  to  have  the  money  by  the  return  day:  People  v. 
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Ten  Eydc,  13  Wend.  451.  Bat  he  is  not  entitled  to  wait  until  that  time 
before  he  inetitntes  such  proceedings  as  are  essential  to  prodncing  the  satis- 
faction of  the  writ.  If  he  refuses  to  levy,  an  action  niay  be  maintained  against 
him  before  the  return  day,  if  the  plaintiff  can  show  that  he  has  been  damaged 
by  the  refusal:  SJiannon  v.  CommomoeaUh,  8  8.  &  R.  444;  Farquhar  v.  j^^ 
las,  20  Tex.  200.  The  precise  degree  of  diligence  required  of  officers  in  ex- 
ecuting writs  of  JUri  /aeicu  can  not  be  very  definitely  described.  Whether 
mn  officer  has  proceeded  with  due  diligence  is  a  question  which  must  be  sub- 
mitted to  the  jury;  and  different  juries  may  reach  adverse  conclusions  from 
the  same  evidence.  No  doubt  sheriffs  are  bound  to  use  all  reasonable  endeavors 
to  execute  process,  to  proceed  as  rapidly  as  the  circumstances  of  the  case 
will  permit,  and  to  prosecute  such  inquiries  as  are  necessary  to  enable  them 
to  perform  their  duty  intelligently,  and  if  possible,  successfully:  WhiUeli  v. 
SUMier,  23  Ala.  626;  LimUay's  Ex.  v.  ArmJlM,  3  Hawks,  6S3;  S.  C,  past; 
Hinman  v.  Borden^  10  Wend.  368;  Kennedy  v.  BrerU,  6  Cranch,  187;  O'Ban- 
noft  V.  Saunders,  24  Gratt  138.  If  the  officer  is  not  requested  to  proceed 
at  once,  and  is  not  warned  of  the  existence  of  any  especial  urgency,  he 
will  not  be  deemed  guilty  of  negjiigBace  or  want  of  due  diligence,  because  he 
does  not  proceed  instantaneously,  or  with  the  celerity  which  would  be  obvi- 
ously required  if  he  were  warned  that  the  occasion  was  one  calling  for  the 
utmost  promptitude:  Whitney  v,  BuUerJield,  13CaL338;  JcUmerv,  Vandever^ 
3  Harr.  BeL  29;  Boe  v.  Oemmell,  1  Hous.  Del.  9. 

INSTRUCTIONS  TO  Sbzritf. — The  plaintiff  is  the  person  who  is  most  inter- 
erted  in  the  writ  of  execution;  and  generally  the  sheriff  should  heed  his  in* 
structions,  and  permit  him  to  have  substantial  control  of  the  writ.  "He  has 
no  right  to  insist  on  a  fraudulent  nor  oppressive  use  of  the  writ;  nor  in  any 
respect  to  compel  the  officer  to  exercise  a  severity  which  would  seem  to  be 
actuated  by  malice  towards  the  defendant  as  much  as  by  the  desire  to  obtain 
satisfaction  of  his  judgment.  But  all  the  directions  of  the  plaintiff  not 
characterised  by  fraud,  oppression,  or  undue  rigor,  must  be  obeyed,  or  else 
the  officer  will  be  held  responsible  to  plaintiff  for  the  consequences  of  his 
disobedience:  Tucker  y»  Bradley,  15  Conn.  46;  Boger$  v.  MeDearmid,  7  K. 
H.  506;  Bidiardton  v.  BaHley,  2  K  Mon.  328;  PaUon  v.  Hamner,  28  Ala. 
618;  PafUon  v.  Southern,  7  B.  Mon.  289;  Walworth  v.  Readtjboro,  24  Vt.  252; 
Shyroeh  v.  Jones,  22  Pa.  St.  303.  The  plaintiff  may  direct  that  the  property  of 
one  only  of  the  defendants  be  levied  upon :  Root  v.  Wagner,  30  N.  Y.  9;  Qo^rey 
V.  Oibbons,  22  Wend.  569;  or  that  the  sale  be  upon  credit  or  for  bank  notes: 
Armstrong  v.  Oarrow,  6  Cow.  465;  Oorham  v.  Oale,  Id.  467,  note  a.;  or 
that  the  execution  of  the  writ  be  suspended  permanently  or  temporarily: 
Jackson  v.  Afiderson,  4  Wend.  474;  Morgan  v.  People,  59  HI  60. 

SHEsm's  AuTHORXTT  TO  Ai>J0UBN  Salib.— To  prevent  the  neediest 
saorifioe  of  property,  the  officer  holding  a  writ  of  execution  is  invested  with  a 
very  large  discretion.  In  the  exercise  of  this  discretion  he  may,  and  ought, 
even  against  the  protest  of  the  plaintiff,  to  adjourn  the  sale,  or  return  that 
the  property  remains  unsold  for  want  of  bidders,  whenever  he  sees  that  his 
proceeding  with  the  sale  will,  in  all  probability,  result  in  a  sacrifice  greater 
than  that  usually  following  from  a  forced  sale  of  property  of  like  character: 
Reynolds  v.  Nye,  1  Freem.  Ch.  462;  Keightley  v.  i^trcA,  3  Camp.  321;  JJawley 
V.  Cramer,  4  Cow.  717;  (T.  S.  v.  Drennen,  1  Hemp.  320;  Jewett  v.  Ouyer,  38 
Vt.  209;  Swortzell  v.  Atartin,  16  la.  519;  Tkikorn  v.  Purdy,  5  Johns.  345; 
Blossom  V.  R.  R,  Co.,  3  Wall.  196;  Freeman  on  Bzacntioiis,  sea  28& 


468  Wilson  t;.  Tboup.  [New  York, 

Wilson  v.  Teoup, 

[3  Cowzv,  196.] 

PowxB  TO  MoBTaAOS  Mitkorues  the  execaiion  of  a  mortgage  with  a  powa 
of  flale^  particularly  where  it  is  the  ciutoiii  of  the  country  to  indnde  and] 
powers  in  mortgages. 

In  Ck>N8TBniNO  Ck)iniULCT8|  the  situation  of  the  parties,  and  the  subject  of 
their  transactions  should  be  considered. 

Failvrb  to  Bboobd  a  Powrb  07  AxTOBHXT  does  not  affect  its  yalidity  sa 
against  the  person  who  executed  it. 

A  MoBTOAOE  is  a  mere  security  for  the  debt. 

AasioinfXNT  ov  Mobtoagb. — ^An  assignment  or  conveyance  of  the  morl^agee'a 
interest  in  the  land,  is  a  nullity,  unless  accompanied  by  an  assignmeot  of 
the  debt. 

Mobtoaoxb's  RiaHT  to  Fobbolosb  is  not  affected  by  his  having  made  con- 
veyances of  parts  of  the  mortgaged  premises,  except  in  so  &ir  as  it  pre- 
cludes him  from  defeating  his  own  grants  or  acting  in  hostility  thereto. 

Mobtgaoob's  Bight  to  Redxem  ia  not  prejudiced  by  any  conveyance  of  the 
whole  or  of  parts  of  the  mortgaged  premises,  made  by  the  mort^gagee. 

PowxBS — ^Uow  GoirsTB0BD.  ~In  considering  the  extent  of  a  power,  the  intent 
of  the  parties  must  controL  In  conformity  with  this  intent,  a  general 
power  may  be  limited,  or  a  limited  power  made  generaL 

Thb  Powbb  ov  a  Mobtgaoeb  to  Skll  is  a  power  coupled  with  an  intereat 

CoNTXTANCB  BT  A  MoBTGAOBX. — If  a  mortgagee  convey  any  part  of  the 
mortgaged  premises,  and  thereafter,  on  foreclosure,  acquire  the  titls 
thereto,  his  acquisition  operates  for  the  benefit  of  his  prior  grantee. 

Tbustbs,  a  Purchasx  bt  can  be  questioned  only  by  the  etshU  que  trtuL 

Appeal  from  the  court  of  chancery.  The  father  of  the  appel- 
lants held  an  interest  in  a  contract  with  Charles  Williamson,  for 
six  thousand  acres  of  land  in  Steuben  and  Ontario  counties;  and 
on  October  6, 1796,  gave  a  power  of  attorney  to  Daniel  Faulkner 
to  receive  from  Williamson  a  conTcyance,  with  warranty,  and 
to  sign,  seal,  deliver  and  acknowledge  a  mortgage  or  mortgages 
to  the  amount  of  the  consideration-money  remaining  due,  and 
to  do  and  perform  all  things  necessary  and  lawful  to  obtaining 
the  title  and  securing  the  consideration-money.  On  October  21, 
1796,  Faulkner  received  the  deed,  and  executed  a  bond  and 
mortgage  for  the  balance  due.  This  mortgage  contained  a 
power  to  the  mortgagee  to  sell  the  land  to  raise  the  money  dae 
on  default  of  the  mortgagor,  etc.  The  mortgage  was  recorded 
October  24, 1796,  but  the  power  was  not. 

Williamson  assigned  the  mortgage  to  Sir  William  Pnltney, 
who  died  intestate  in  1805,  leaving  a  daughter.  She  died  in- 
testate in  1808,  and  her  real  estate  descended  to  Sir  John 
Lowther  Johnstone.  On  the  death  of  Pultney,  letters  of  ad« 
ministration  were  issued  to  the  respondent,  Bobert  Troup, 
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From  1806  to  May,  1811,  Troup,  as  agent,  snccessiTely  of  Sir 
William  Pultney  and  Johnstone,  conveyed  parcels  of  the  mort- 
gaged premises  to  eleven  of  the  other  respondents.  Subee- 
qaently  Troap,  as  administrator  of  Pultney,  advertised  the 
premises  for  sale,  under  the  power  contained  in  the  mortgage, 
and  in  April,  1811,  sold  them  to  Samuel  S.  Haight,  who  pur- 
chased at  the  request  of  Troup,  and  at  once,  for  a  nominal  con- 
sideration, conveyed  to  Johnston  and  wife.  Haight  was  the  attor- 
ney iRrho  assisted  Troup  in  the  foreclosure.  He  was  examined 
as  a  ^tness  to  impeach  the  proceedings,  and  his  competency  to 
testif  J  was  questioned. 

The  power  of  sale  was  proved  by  a  subscribing  witness,  before 
a  master  of  chancexy  of  New  York,  who  went  into  Pennsylvania 
and  took  the  proof,  November  20, 1809.    It  was  registered  De- 
cember 18, 1809.    After  the  sale,  to  wit,  on  June  8, 1812,  the 
power  was  regularly  proved,  and  on  the  eleventh  of  the  same 
month  it  was  duly  recorded .    Wm.  Wilson  died  intestate  in  1813, 
leaving  the  appellants  as  his  heirs  at  law.    Since  the  sale  in 
1811,  Troup,  as  agent  of  the  Pultney  estate,  sold  different  par- 
cels of  the  mortgaged  premises.     On  September  26,  1820,  the 
appellants  filed  their  bill  to  redeem,  and  for  an  account.    They 
charged,  in  their  bill,  unfairness  and  fraud  in  conducting  the 
sale  under  the  power.     All  the  other  material  facts  are  sufficient- 
ly stated  in  the  opinions  of  the  judges.    The  chancellor  dis- 
missed the  bill  without  costs. 

H,  Bleecker,  for  the  appellants.  There  was  no  authority  to 
Faulkner  to  insert  the  power  of  sale  in  the  mortgage;  the  power 
of  attorney  was  not  legaUy  recorded  before  the  sale  under  the 
mortgage;  the  conveyance  by  the  mortgagee  of  divers  parcels 
in  fee,  precluded  him  from  proceeding  under  the  power;  the 
sale  was  v^id,  not  being  to  collect  the  money  due  on  the  bond; 
the  complainants  are  entitled  to  redeem,  and  they  ought,  at 
least,  to  be  allowed  to  have  the  purchase  price  of  the  tracts  sold 
credited  on  the  mortgage. 

Wilson  had  a  perfect  title  except  that  it  stood  as  security  for 
a  debt  Haight  was  admissible  as  a  witness.  There  was  no 
authority  to  insert  the  power  of  sale,  because  this  power  was 
not  necessaiy  to  a  mortgage.  The  conveyances  made  by  Troup 
extinguished  the  power  of  sale. 

The  sale  was  not  made  in  good  faith.  It  was  to  protect  sub- 
sequent purchasers,  not  to  raise  moneys  due. 

JH.  Van  Buren^  for  the  respondents.    This  is  an  attack  upon 
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the  interests  of  many  persons  on  mere  technical  grounds.  The 
power  to  Faulkner  was  sufficient.  The  intent  of  the  parties 
must  control  the  power:  Sugden  on  Powers,  459,  1  Am.  Ed. 
The  statute  requiring  the  record  of  powers  of  sale  is  for  the 
benefit  of  purchasers,  only:  Bergen  t.  Bennet;  Caine's  Gas.  Err. 
17  [2  Am.  Dec.  281].  The  conTcyanoes  made  by  Troup  did  not 
destroy  the  power. 

Sedgwick^  in  reply.  Haight  was  competent  as  a  witness.  He 
was  not  acting  profesfiionally  so  as  to  exclude  him:  Wilson  v. 
Ba;BtdLl,  4  T.  B.  763;  Jackson  y.  Dominiok,  14  Johns.  443.  Faulk- 
ner had  no  authority  to  insert  a  power  of  sale  in  the  mortgage: 
Nixon  V.  EyaeroU,  6  Johns.  58.  His  power  was  special,  and 
must  be  specially  pursued:  Co.  lit.  113a;  lenn  ▼.  Harrison,  3 
T.  R.  767;  Oibsm  v.  CoU,  7  Johns.  390;  Hawkins  v.  Kemp,  3 
East,  410;  Wright  v.  Wakeford,  4  Taunt.  213;  Doe  y.  Peach,  2 
M.  &  S.  676. 

WooDWOBTH,  J.  The  appellants  filed  their  bill  in  the  court 
of  chancery,  to  redeem  certain  lands  which  William  Wilson,  by 
his  attorney,  Daniel  Faulkner,  mortgaged  to  Charles  William- 
son, on  the  twenty-first  of  October,  1796.  SeYeral  questions 
are  raised  as  to  the  right  to  redeem.  It  is  insisted  by  the  re- 
spondents that  there  was  an  abandonment  by  Wilson.  In  look- 
ing into  the  case  I  hsYC  not  discovered  any  facts  that  warrant 
this  conclusion.  Dugald  Cameron  testifies,  that  the  lands  hav- 
ing been  abandoned,  Williamson  took  posaeeaion  in  1800, 
treated  the  property  as  his  own,  caused  a  re-surrey  to  be  made, 
and  sold  parts  to  various  persons.  Wilson  informed  him  he 
was  very  much  embarrassed  in  his  circumstances.  It  was  the 
understanding  at  the  land-ofSces  that  the  mortgage  was  not  to 
be  collected,  but  the  estate  was  to  take  back  the  land — ^that  it 
had  been  so  considered  after  Troup  succeeded  to  the  agency. 
This  proof  is  altogether  equivocal  and  unsatisfactory.  The 
subsequent  transactions  clearly  evince  that  Wilson  did  not  con- 
sider his  right  abandoned,  nor  did  the  respondents  deem  it  safe 
to  rest  on  that  ground.  The  letter  of  James  Beese,  dated 
August  10,  1802,  called  on  Wilson  to  make  payment  of  the 
land,  or  that  decisive  measures  would  be  taken.  The  respond- 
ent Troup  admits  that  in  1807  he  applied  to  him  for  a  release 
of  the  equity  of  redemption,  which  he  declined  unless  he  re- 
ceived  compensation.  In  1812,  a  tender  of  money  due  was 
made  and  refused.  I  lay  no  stress  on  the  circumstance  that 
the  original  deed  was  found  in  the  office  of  the  respondents.    I 
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presume  it  had  lain  there  from  the  time  it  was  executed.  There 
is  no  proof  that  it  was  ever  actually  received  by  Wilson.  It  is 
not  necessary  to  dwell  on  this  part  of  the  case.  There  is  no 
foundation  for  insisting  on  the  eztingfuishment  of  the  right  to 
redeem. 

It  is  contended  by  the  appellants  that  Faulkner,  who  exe- 
cuted the  mortgage,  as  Wilson's  attorney,  had  no  authority  to 
insert  a  power  of  sale.     The  power  was  general,  to  seal,  deliyer, 
and  acknowledge  a  mortgage  to  Williamson,  thereby  ratifying 
all  that  his  attpmey  should  lawfully  do  in  the  premises.     Wil- 
fion  resided  in  the  state  of  Pennsylvania,  and  probably  may  not 
have  been  acquainted  with  the  statute  remedy  of  foreclosure. 
He  undoubtedly  has  a  right  to  idsist  that  the  term  "mort- 
gage,'' which  is  of  known  and  definite  signification  in  the  law, 
cannot  be  satisfied  by  substituting  another  instrument,  differ- 
ing in  its  legal  effect  and  operation.     Had  this  been  done,  the 
case  would  have  fallen  within  the  principles  laid  down  by  the 
appellant's  counsel,  and  supported  by  authority,  that  when  an 
attorney  is  authorized  to  sell  and  execute  conveyances,  he  has 
no  power  to  insert  a  coTenant  of  seisin,  the  power  to  sell  not 
giving  a  power  to  warrant  the  title  of  the  thing  sold:  5  Johns. 
58;  7  Id.  390;  Com.  Dig.  Attor.  c.  11.     It  does  not  appear  to 
me  that  there  has  been  any  departure  from  the  power.     The  in- 
sertion of  the  clause  to  sell,  does  not  confer  on  the  mortgagee 
a  greater  security  than  was  intended.     It  applies  solely  to  the 
remedy;  it  does  not  impair  any  right  of  the  mortgagor. 

It  will  be  remembered,  that  by  the  covenant  of  Williamson, 
iu  1795,  a  good  and  sufficient  bond  and  mortgage  were  to  be 
given  on  receiving  a  conveyance.  Cameron  says,  that  two  land- 
offices  were  established,  one  at  Bath,  another  at  Geneva;  that 
the  existence  of  the  offices  was  well  known  in  Pennsylvania, 
from  whence  the  first  settlers  came;  that  it  was  the  invariable 
practice  to  take  mortgages  with  the  clause  authorizing  a  sale 
pursuant  to  the  statute.  When  Williamson  speaks  of  a  mort- 
gage, it  must  be  intended  he  meant  a  mortgage  in  the  form 
used  at  his  offices.     This  cannot  be  doubted. 

Faulkner  must  have  understood  the  contract  as  requiring  a 
mortgage  in  the  usual  form.  It  would  be  a  violation  of  the 
presumed  intent  of  the  parties  to  construe  it  otherwise.  When 
Wilson  executed  the  power  to  Faulkner,  the  year  after,  to  carry 
this  covenant  into  effect,  what  was  intended  ?  A  security  cor- 
responding with  the  forms  then  used  and  approved.  William- 
son, under  the  covenant,  had  a  right  to  say,  the  mortgage  shall 
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contain  this  clause.    Such  was  the  understanding  between  bim, 
Faulkner,  Hall  and  Freeland. 

It  is  well  settled,  that  in  the  construction  of  all  contracts,  the 
situation  of  the  parties,  and  the  subject-matter  of  their  trans- 
actions may  be  taken  into  consideration,  in  determining*  the 
meaning  of  any  particular  sentence  or  provision.    Extraneous 
evidence  is  admissible,  so  far  as  to  ascertain  the  circumstanoes 
under  which  the  writing  was  made,  and  the  subject-matter  to 
be  regulated  by  it:  Sumner  v.  WiUiams,  8  Mass.  214;  Ibwle  v. 
Bigelow,  10  Id.  884;  WhaOon  v.  Kaufman,  19  Johns.  104.     Ap- 
ply these  principles  to  the  case  before  us,  and  it  cannot  be  well 
questioned  that  a  mortgage,  with  a  clause  authorizing  a  sale  un- 
der the  statute,  was  no  more  than  a  fair  compliance  with  the 
covenant.    If  this  be  correct,  I  think  it  follows  that  Wilson, 
afterwards  acquiring  an  interest  in  the  contract,  and  coming 
forward  to  fulfill  it,  cannot  vaiy  the  terms.    He  could  not  re- 
quire a  deed,  unless  the  mortgage  offered  satisfied  the  intent  of 
the  original  contracting  parties.    When  he  uses  the  same  terms 
as  in  the  previous  covenant,  they  must  be  understood  in  the 
same  manner. 

It  is  further  objected,  that  the  power  of  attorney  was  not 
legally  recorded,  before  the  conveyance  for  the  sale  was  executed. 
The  power  was  first  proved  before  Waterhouse,  a  master  in 
chancery,  in  1809.  He  was  employed  to  go  to  Pennsylvania  to 
take  the  acknowledgment.  This  is,  I  think,  prima  fade  evi- 
dence that  it  was  taken  without  this  state.  But  it  was  after- 
wards proved  and  recorded,  in  1812,  subsequent  to  the  deed  of 
conveyance  given  on  the  sale,  and  the  question  is,  whether  it 
lies  with  the  mortgagor  to  raise  the  objection.  The  sale  is  not 
affected,  although  the  power  has  not  been  recorded.  This 
provision  is  manifestly  for  the  protection  of  the  purchaser;  it 
must  be  indifferent  to  the  mortgagor.  He  has  no  interest  to 
be  affected  by  it,  and  cannot  object.  In  the  case  of  Bergen  and 
others  v.  Bennet^  1  Oaines'  Cas.  in  Err.  17,  Kent,  Justice,  in 
delivering  the  opinion  of  the  court,  says:  ''  The  omission  to 
record  the  power  will  not  affect  the  sale;  that  it  does  not  lie 
with  the  mortgagor  to  object  to  the  validity  of  the  sale  by 
reason  of  that  omission."  This,  however,  was  not  the  point 
then  before  the  court.  The  question  was,  in  that  case,  whether 
recording  the  power  in  the  book  of  mortgages  would  satisfy 
the  words  of  the  act,  which  requires  it  to  be  recorded  as  deeds 
and  conveyances  usuaUy  are.    Although  the  authority  cited 
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xnaj  be  regarded  as  an  obiter  didum,  I  am  inclined  to  think  it 
a  correct  exposition  of  the  statute. 

The  next  objection  against  the  validity  of  the  sale  is,  that  the 
mortg^agee  having  conveyed  parts  of  the  mortgaged  premises  in 
fee-simple  with  warranty,  cannot  proceed  to  sell  under  the 
power.    If  I  rightly  understand  the  force  of  this  objection,  it 
is,  that  the  mortgagee,  having  released  and  conveyed  a  part  of 
the  land,  cannot  solely,  without  noticing  the  rights  of  the 
persons  to  whom  he  has  conveyed  a  part,  foreclose  the  mortgage. 
To  say  that  a  mortgage  could  not  be  foreclosed,  by  making  all 
parties  in  interest  parties  to  the  foreclosure,  would  be  a  propo- 
sition altogether  untenable.     I  vnll,  therefore,  inquire  whether 
it  was  not  competent  for  Troup,  as  administrator,  in  his  own 
name  solely,  to  advertise  and  sell.    The  power  authorizes  the 
mortgagee,  his  heirs,  executors,  administrators  and  assignees, 
to  sell  the  premises  at  public  auction.     A  statute  foreclosure  is 
equivalent  to  a  foreclosure  and  sale  under  a  decree  of  a  court  of 
equity,  and  cannot  be  defeated  to  the  prejudice  of  a  bona  fide  pur- 
chaser, in  favor  of  a  person  claiming  redemption  in  equity:  Jack" 
son  V.  Henry y  10  Johns.  185  [6  Am.  Dec.  238].    It  is  undoubtedly 
necessary  that  all  parties  in  interest  unite:  1  Brown's  Oh.  868; 
2  Pow.  on  Mort.  285.     But  it  is  an  interest  in  the  mortgage 
that  is  intended.    If  the  mortgagee,  under  a  mistaken  notion 
that  he  is  absolute  owner,  grants  and  conveys  the  lands  mort- 
gaged, in  fee  with  warranty,  the  purchaser  does  not  come  in  as 
assignee  of  the  mortgage;  his  purchase  has  no  reference  to  it, 
and  consequently  he  is  not  entitled  to  be  made  a  party  in  a  bill 
to  foreclose.    His  title  is  taken  subject  to  the  mortgage,  and 
liable  to  be  defeated  if  the  premises  are  redeemed.    If  the 
mortgagee  is  the  purchaser  at  the  sale,  then  his  previous  grantee 
would  be  protected  on  the  ground  of  estoppel,  as  the  mortgagee 
could  not  claim  in  opposition  to  his  deed:  12  Johns.  201;  13 
Id.  816;  U  Id.  193;  1  Johns.  Cas.  81.    In  point  of  fact,  it 
never  was  intended  that  the  grantees  of  Troup  should  take  as 
assignees.     The  mortgage  was  entirely  out  of  the  question,  in 
the  view  of  the  parties.     The  mortgagor,  notwithstanding  the 
mortgage,  is  deemed  seised,  and  is  the  legal  owner  of  the  land, 
as  to  all  persons  except  the  mortgagee  and  his  representatives. 
BUchcock  V.  Earrington,  6  John.  290  [5  Am.  Dec.  229J. 

In  Bunyan  v.  Mersereau,  11  Johns.  534  [6  Am.  Dec.  393],  it  was 
held  that  at  law  and  in  equity  a  mortgage  is  a  mere  security  for 
money.  The  mortgagee  has  but  a  chattel  interest,  which  will 
pass  by  delivery  without  writing.     In  Jackson  v.   Cwrtis^  19 
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Tohns.  826,  it  was  held  that  the  mortgage  is  a  mere  incident  to 
the  bond,  as  personal  security  for  the  debt;  and  that  an  assign- 
ment of  the  interest  of  the  mortgagee  in  the  land,  without  an 
assignment  of  the  debt,  is  considered  in  law  as  a  nullity.  This 
case  fully  proves  that  conyejing  parts  of  the  mortgaged  prem- 
ises can  have  no  effect  upon  the  mortgage;  because,  had  it  been 
an  assignment  in  form,  nothing  would  pass;  for  the  debt  doe  on 
the  bond,  to  which  the  mortgage  is  incident,  was  left  un- 
touched. 

From  this  examination  I  am  satisfied  it  is  not  competent  for 
the  appellants  to  object  that  a  part  of  the  land  had  been  con- 
veyed f)revious  to  the  sale.    If  the  grantees  from  Troup  had 
acquired  au  interest  in  the  mortgage,  then,  indeed,  I  apprehend 
the  objection  would  have  been  well  taken.    It  then  would 
appear  that  all  the  persons  interested  in  the  mortgage  had  not 
joined  in  the  notice  of  sale.    The  act  contemplates  that  the 
notice  be  given  and  the  sale  made  by  the  mortgagee  or  others 
thereunto  authorized.    If  the  mortgagee  has  assigned  all  his 
interest,  notice  must  be  given  by  the  assignee.    If  a  part  of  the 
bond  and  mortgage  is  assigned,  the  mortgage  and  such  as- 
signees are  the  proper  parties.     I  think  it  follows  that  if  a 
mortgagee  solely  undertakes  to  give  notice  and  sell,  when  other 
persons  are  interested  as  assignees,  the  regularity  of  such  pro- 
ceedings cannot  be  supported.    The  objection  here  falls  to  the 
ground;  for  Troup,  as  administrator,  was  exclusively  the  repre- 
sentative of  the  mortgagees,  who  alone  held  the  interest  in  the 
security.     I  concur  in  the  opinion  of  the  chancellor  in  saying 
that  the  sales  by  the  mortgagee  could  not,  upon  any  reasonable 
principle  deprive  him  of  the  right  of  foreclosing  the  mortgp.ge; 
nor  could  they  prejudice  the  right  of  the  mortgagor  to  redeem. 
They  created  of  themselves  no  obstacle  to  the  right  of  redemp- 
tion.   If  the  mortgagor  was  entitled  to  redeem,  he  could  recover 
the  possession,  as  against  those  purchasers,  equally  as  well  as 
he  could  recover  it  against  the  mortgagee  himself.     In  the 
view  I  have  taken,  it  becomes  unnecessary  to  discuss  the  ques- 
tion whether  the  disclosure  by  Haight  ought  to  be  considered 
confidential  as  between  attorney  and  client. 

My  opinion  is,  that  the  decree  of  the  chancellor  be  afibmed. 

SuTHEBLAND,  J.  The  qucstiou  presented  by  this  case  is,  whether 
the  equity  of  redemption  of  the  mortgagor  has  been  legally  fore- 
closed. It  is  contended,  on  the  part  of  the  appellants,  that  the 
foreclosure  is  illegal,  on  the  following  grounds:  1.  That  Faulk- 
ner, who  executed  the  mortgage,  as  Wilson's  attorney,  had  no 
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authority  to  insert  a  power  of  sale  under  Ibe  statute;  2.  That 
Faulkner's  power  of  attorney  was  not  legally  recorded  before  the 
sale  under  the  mortgage;  8.  That  the  mortgagee,  or  his  as- 
signees, having  sold  and  conyeyed  parts  of  the  mortgaged  prem- 
ises,  in  fee-simple  with  warranty,  before  the  foreclosure,  could 
not,  sabsequently,  foreclose  and  sell  under  the  power;  4.  That 
the  sale  was  not  made  for  the  purpose  of  collecting  the  money 
due  on  the  bond,  and  was,  therefore,  void;  and  that  the  pur- 
chase was  made  by  Troap,  as  trustee,  and  not  mortgagee.  I 
shall  Tery  briefly  consider  each  of  these  objections  in  its  order. 

1.  The  power  of  attorney  from  Wilson  to  Faulkner,  em- 
powered him  to  receive  a  deed  from  Williamson,  for  the  land 
purchased,  and  to  sign,  seal,  deliver  and  acknowledge  to  the 
said  Williamson,  a  mortgage  or  mortgages  of  said  land,  to- 
gether with  a  bond  or  bonds,  for  the  consideration-money,  and 
to  do  and  perform  all  things  necessary  and  lawfal  to  the  obtain- 
ing a  title  to  the  said  land,  and  securing  the  consideration- 
money  therefor,  to  the  said  Williamson. 

That  a  mortgage  maybe  made,  without  containing  a  power  to 
the  mortgagee  to  sell  in  default  of  payment,  there  is  no  doubt. 
Such  power  is  not  usually  contained  in  English  mortgages;  and 
they  have  no  statutory  provision  regulating  sales  in  pursuance  of 
them.  If,  then,  it  be  a  just  rule  of  construction,  as  applicable 
to  powers  of  attorney,  that  no  authority  is  to  be  deemed  to  pass 
by  them,  but  such  as  the  terms  necessarily  import  in  their  most 
restricted  legal  sense,  it  would,  perhaps,  follow  that  an  author- 
ity to  mortgage  would  not  authorize  the  sanction  of  a  power  to 
seU. 

But  I  apprehend  such  is  not  the  rule  of  construction  by  which 
powers  are  tested.  Sugden  on  Powers,  459,  lays  down  the 
rule  thus:  *'In  considering  the  extent  of  a  power,  the  intention 
of  the  parties  must  be  the  guide.  Thus,  on  the  one  hand,  a 
power  limited  in  terms,  has,  in  favor  of  the  intention,  been 
deemed  a  general  power,  whilst  on  the  other  hand,  a  general 
power,  in  terms,  has  been  cut  down  to  a  particular  purpose." 
And  this  position  is  fully  supported  by  the  authorities.  Thus,  in 
Hinchinbroke  v,  Seymour,  1  Br.  Ch.  0.  395,  thero  was  a  power 
in  a  settlement  to  raise  a  portion  for  a  younger  child,  at  such 
time  as  the  father  should  direct.  He  directed  it  to  be  raised 
when  she  was  fourteen  years  of  age;  and  she  dying,  he  files  the 
bill  for  it  as  her  administrator.  The  lord  chancellor  says: 
"The  raising  of  a  charge  for  children  is,  that  it  shall  take  place 
when  it  shall  be  wanted.     It  is  ooniawiy  to  the  nature  of  such 

Ah.  nxc.  Vox..  XIV— 80 
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a  charge,  to  have  it  raised  before  that  time;  and,  although  the 
power  is,  in  this  case,  to  raise  it  when  the  parent  shall  think 
proper,  yet  that  is  only  to  enable  him  to  raise  it  in  his  own 
life,  if  it  should  be  necessary.    It  wonld  have  been  very  proper 
BO  to  do,  upon  the  daughter's  marriage,  or  for  seTeral  other 
purposes;  but  this  is  against  the  nature  of  the  power."     la 
IbnkenMe  ▼.  Coke,  Mose.  146,  it  was  held  that  a  power  should 
be  80  construed  as  to  effectuate  the  intention  of  the  parties. 
There  an  act  had  been  done  which  the  terms  of  the  power 
authorized,  but  which  was  evidently  against  the  intention  of 
the  donor.    In  Morris  y.  Presion,  7  Yes.  jun.  547,  a  proTision 
in  case  of  the  death  of  a  trustee,  for  the  substitution  of  another, 
and  a  conveyance  by  the  survivor,  so  that  he  and  the  new 
trustee  should  be  jointly  interested  in  the  trust,  was,  by  the 
concession  of  counsel,  admitted  to  be  satisfied  by  the  substi- 
tution of  two  trustees,  after  the  death  of  both  the  foimer, 
against  the  express  terms  of  the  power;    because  it  was  the 
evident  intention  of  the  power  that  new  trustees  should   be 
appointed  whenever  circumstances  might  require  it    In  Ben 
V.  Bulheley,  Doug.  292,  Lord  Mansfield  says;  '*  The  creation, 
execution  and  destruction  of  powers  depend  on  the  substantial 
intention  and  purpose  of  the  parties:"    BriaUm  v.    Warde,  2 
Yes.  jun.  336;  Taibol  v.  Tipper,  Skin.  427;  ITddmay'aoase,  1  Co. 
175  a.;  Liefeyr,  SaUing^ne,  1  Mod.  189;  1  Freem.  149,  163, 
176,   S.  0.,  all  establish  the  same  doctrine.    It  is  also  illus- 
trated and  confirmed  by  the  case  cited  by  the  chancellor  of 
Boberta  v.  Dixall,  2  Eq.  Gas.  Ab.  668,  and  Long  v.  Long,  5  Yes. 
445,  which,  as  he  has  well  observed,  "  show  the  liberal  con- 
struction given  to  powers  in  equity,  in  furtherance  of  the  end 
for  which  they  were  created." 

In  construing  a  power  of  attorney,  therefore,  in  order  to  as- 
certain whether  it  has  been  well  executed,  the  letter  of  the  in- 
strument is  not  to  be  exclusively  regarded;  but  the  important 
inquiiy  is,  have  the  intentions  of  the  parties  been  earned  into 
effect. 

Now,  I  cannot  entertain  a  doubt,  from  the  circumstances  of 
this  case,  that  Wilson  used  the  term  **  mortgage,"  in  the  power 
of  attorney,  in  its  popular  and  customaiy  sense  in  this  country; 
that  is,  as  descriptive  of  an  instrument  containing  not  only  a 
conditional  conveyance  of  the  land,  but  %lso  a  power  to  sell  in 
default  of  payment.  There  is  nothing  on  the  face  of  the  instru- 
ment evincing  a  contrary  intention.  There  is  no  peculiar  cau- 
tion manifested  on  the  part  of  Wilson  in  the  delegation  of 
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power  to  bis  attorney,  from  which  it  can  be  inferred  that  he  in- 
tended the  terms  employed  by  him  should  receive  the  most  rigid 
constraction  of  which  they  were  susceptible.     On  the  contrary, 
the  language  used  is  general  and  comprehensive.    He  empow- 
ers him  to  give  one  or  more  mortgages,  to  do  all  things  neces- 
sary and  lawful  to  obtain  a  title  to  the  land,  and  to  secure  tbe 
considerafdon-money  to  Williamson.    Faulkner  and  his  associ- 
ates, who  originally  contracted  for  this  land  with  Williamson, 
most  be  supposed  to  have  known  and  understood  that  the  se- 
curities always  required  by  the  Pultney  estate  were  mortgages 
containing  powers  to  sell,  and  that  the  mortgage,  which  they 
were  bound  to  give,  was  of  that  description.    The  contract  was 
made  in  this  state,  and  to  be  executed  here  where  hardly  any 
other  kind  of  mortgage  was  in  use.     Wilson  was  the  assignee 
of  one  of  those  associates,  entitled  to  all  his  rights,  and  subject 
to  all  his  responsibilities  under  the  contract  with  Williamson. 
If,  then,  the  original  associates  were  bound  to  give  a  mortgage 
containing  a  power  of  sale,  which,  I  apprehend,  cannot  be  ques- 
tioned, Wilson,  as  the  assignee  of  one  of  them,  could  not  have 
compelled  Williamson  to  give  him  a  deed  without  tendering 
such  a  mortgage.    If  not,  then  the  authority  to  insert  such  a 
power  in  the  mortgage  was  given  to  the  attorney  by  the  general 
terms,  conferring  upon  him  ''power  and  authority  to  do  and 
perform  all  things  necessaiy  and  lawful  to  obtain  a  deed." 
Without  such  a  clause  in  the  mortgage,  no  deed  would  have 
been  given.    It  was,  then,  necessary  to  insert  it. 

I  am,  therefore,  of  opinion,  upon  the  first  point,  that  the 
attorney,  Faulkner,  had  authority  to  insert  in  the  mortgage  a 
power  of  sale  under  the  statute,  and  that  tbe  foreclosure  is  not 
to  be  impeached  on  that  ground. 

2.  I  know  of  no  necessity  for  recording  the  power  of  attorney 
at  all,  unless  it  be  true,  as  a  general  proposition,  that  whenever 
the  law  requires  an  instrument  to  be  registered  or  recorded,  if 
that  instrument  is  executed  by  attorney,  the  power  of  attorney 
must  be  recorded  also,  which  was  not  contended  for  upon  the 
argument,  and,  I  apprehend,  cannot  be  maintained. 

The  power  to  the  mortgagee  to  sell,  contained  in  the  mortgage, 
must  be  recorded,  before  the  deed  to  the  purchaser,  under  the 
power,  be  executed;  but  that  is  for  the  benefit  of  the  purchaser 
only,  to  perpetuate  the  evidence  of  the  authority  by  which  the 
sale  was  made,  and  the  mortgagor  cannot  impeach  the  sale  if 
the  power  is  not  recorded:  1  Caine's  Cas.  in  Err. 
Admitting,  therefore,  that  there  was  the  same  necessity  bj 
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lav  for  recording  the  power  of  attorney  to  Faulkner,  tbat  there 
was  for  recording  this  power  to  sell,  the  mortagor  coald  not 
avail  himself  of  the  omission  to  record  it.  The  execution  of 
the  power  of  attorney  is  udmitted  by  the  appellants,  and  the 
objection  is  not  to  the  proof  of  the  execution.  The  sale,  there- 
fore, is  not  to  be  impeached  on  this  ground;  but — 

3.  It  is  contended  that  by  the  sales  of  portions  of  the  mort- 
gaged premises  by  Troup,  before  the  foreclosure,  the  power  to 
sell,  contained  in  the  mortgage,  was  either  extinguished   or 
passed  to  his  grantees;  that  the  sale,  therefore,  under  the  mort- 
gage, was  without  authority. 

The  power  of  the  mortgagee  to  sell  the  mortgaged  premises, 
is,  undoubtedly,  a  power  coupled  with  an  interest:  Bergen  ▼. 
BenneUf  1  Caine's  Cas.  in  Err.  15.    And  it  may,  perhaps,  be 
conceded,  that  it  is  a  power  appendarU  or  annexed  to  the  es- 
tate, and  not  a  power  in  gross.    These  powers  are  thus  dis- 
tinguished by  Hargraye  and  Butler,  in  their  notes  to  Coke 
upon  Littleton,  note  298  to  Co.  Lit.  842  b.    The  former,  thai 
is,  a  power  appendant,  **  is  where  a  person  has  an  estate  in  the 
land,  and  the  estate  to  be  created  by  the  power  is  to  (or  may) 
take  effect  in  possession,  during  the  continuance  of  the  estate 
to  which  the  power  is  annexed,  as  a  power  to  tenant  for  life  in 
possession,  to  make  leases.    A  power  in  gross  is,  where  the 
person  to  whom  it  is  given  has  an  estate  in  the  land,  but  the 
estate  to  be  created  under  or  by  virtue  of  the  power,  is  not  to 
take  effect  till  after  the  determination  of  the  estate  to  which  it 
relates." 

Now,  the  power  of  the  mortgagee  to  sell,  is  a  power  to  create 
or  acquire  to  himself  the  equitable  estate  in  the  land,  during 
the  continuance  of  the  legal  estate  conveyed  to  him  by  the 
mortgage.  It  seems,  then,  more  properly  to  fall  within  the  de- 
scription of  powers  annexed  to  the  estate,  than  any  other;  and 
the  question  is,  as  to  the  effect  of  a  conveyance  of  a  part  of  the 
estate  to  which  the  power  is  annexed,  (before  the  power  is  exe- 
cuted) upon  the  power  itself. 

A  conveyance  by  the  mortgagee  of  his  whole  estate  would 
undoubtedly  pass,  and  not  extinguish  the  power.  This  is  the 
common  case  of  an  assignment  The  assignee  takes  not  only 
the  legal  estate,  but  all  the  remedies  or  powers  attached  to  it. 
But  the  conveyance  of  a  portion  of  the  estate,  will  not,  in  law, 
carry  with'  it  a  corresponding  portion  of  the  power,  because 
this  is  in  its  nature  indivisible.  It  can  operate  but  once,  and 
then  is  exhausted.     The  effect,  then,  of  a  conveyance  of  a  part 
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of  the  mortgaged  premises  by  the  mortgagee,  I  apprehend  ta 

be  this:  It  produces  a  suspension  of  the  exercise  of  the  power 

as  to  the  part  conveyed,  in  hostility  to  the  rights  of  the  grantee; 

that  is,  the  grantee  shall  not  defeat  his  own  grant.    But  the 

operation  of  a  suspension  of  the  power,  whether  it  applies  to 

the  -whole  or  a  portion  of  the  estate,  is  merely  to  postpone  the 

Testing  of  the  estate,  or  interest  created  by,  or  acquired  under 

the  power  in  possession.     It  does  not  suspend  or  affect  the 

right  to  execute  the  power,  and  perfect  the  title  to  the  estate. 

But  the  possession  of  the  estate,  the  right  to  which  has  been 

acquired  by  the  execution  of  the  power,  shall  be  suspended  or 

kept  from  the  donee  of  this  power,  so  far  as  his  previous  acts 

render  it  just  and  equitable  that  it  should.     This  principle  is 

clearly  recognized  by  Sugden  in  his  Treatise  on  Powers,  62, 

and  supported  by  several  cases:  Snape  v.  Turion,  Oro.  Oar.  472; 

{foodrigfU  v.  Color ^  Doug.  447. 

The  principle  is  familiarly  this:  A  mortgagee  in  possession 
leases  a  portion  of  the  mortgaged  premises  for  a  year.  At  the 
end  of  six  months,  he  sells  the  whole  of  the  premises  under  his 
power,  and  becomes  himself  the  purchaser.  The  power  is  well 
executed,  and  vests  the  equity  of  redemption  in  the  whole  of 
the  premises  in  the  mortgagee,  subject,  however,  to  all  the 
rights  of  his  lessee.  So  far  as  the  possession  of  the  estate,  or 
interest  acquired  under  the  power,  is  inconsistent  with  his  lease, 
it  shall  be  suspended,  but  shall  take  effect  as  to  the  residue. 

The  sale  by  Col.  Troup,  therefore,  of  portions  of  the  mort- 
gaged premises,  neither  extinguished  nor  suspended  his  right 
to  foreclose  the  equity  of  redemption.  Having  become  the  pur- 
chaser under  the  power,  his  possession  shall  be  suspended,  so 
far  as  it  is  inconsistent  with  his  previous  grant;  and  his  grant 
having  been  in  fee,  he  can  never  claim  anything  under  the 
power  in  relation  to  the  lands  granted. 

His  purchase,  therefore,  shall  inure  to  the  benefit  of  hia 
grantees — ''For,  if  a  man  sell  land  which  is  not  his,  and  after- 
wards purchase  it,  he  shall  be  bound  by  his  deed,  and  not  be 
permitted  to  aver  he  had  nothing:"  Jackson  v.  BuU,  1  Johns. 
Oas.  90;  Ischam  v.  Morrice,  Oro.  Oar.  110;  Ben  v.  BuUcdey^ 
Doug.  291. 

The  sales  by  the  mortgagee  did  not  in  the  least  affect  the 
rights  of  the  mortgagor.  The  mortgage  was,  at  that  time, 
valid  and  subsisting;  the  sales  \^ere  subject  to  it,  and  the  mort« 
gagor,  upon  redeeming,  could  have  turned  the  purchasers  out 
of  possession,  as  well  as  the  mortgagee  himself. 
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I  am,  therefore,  of  opinion,  on  this  point  aIso,  that  the  fore- 
closure  is  not  to  be  impeached.     Nor  is  there  any  force  in  the 
objection,  that  the  Poltney  estate  had  no  right  to  purchase  at 
the  mortgage  sale,  after  haying  sold  portions  of  the  mortgaged 
premises.     That  they  still  continued  to  be  mortgagees,  neces- 
sarily results  from  what  has  already  been  said;  but  whether 
they  were  so  or  not,  is  perfectly  immaterial.    The  tenth  aeotion 
of  the  act  concerning  mortgages,  1  B.  L.  876,  provides  *'  that 
no  title  to  mortgaged  premises,  derived  from  any  sale  made  in 
virtue  of  a  special  power,  shall  be  questioned,  impeached,  or 
defeated,  either  at  law  or  in  equity,  by  reason  that  the  mort- 
gaged premises  were  purchased  in  by  the  mortgagee,  or  his  or 
her  assignee,  or  assignees,  or  for  his,  her  or  their  benefit  or 
account."    I  have  already  shown  that  the  purchase  by  Colonel 
Troup  inured  to  the  ben^t  of  the  grantees  of  the  mortgagee, 
BO  far  as  it  was  hostile  to  those  grants.    So  far  as  they  had  any 
interest  in  the  mortgaged  premises,  they  may  be  considered  as 
assignees  of  the  mortgagee,  and  the  purchase  by  him  was  for 
their  benefit  and  account;   and  admitting  he  was  trustee  for 
them,  a  trustee  has  undoubtedly  a  right  to  purchase,  not  for  his 
own  benefit,  but  as  the  agent  and  for  the  benefit  of  the  ce^iui 
que  trust.    No  one  but  the  cestui  que  trust  has  a  right  to  call  in 
question,  or  set  aside  a  purchase  made  by  the  trustee:  Davoue 
V.  Fanning,  2  Johns.  Gh.  Bep.  252.     The  mortgagor  cannot  say 
that  the  mortgagee  was  trustee  for  him,  with  respect  to  the  sur- 
plus which  might  be  produced  by  the  sale,  and  that  he,  there- 
fore, is  one  of  the  cestuia  qtie  trust,  and  has  a  right  to  question 
the  purchase  by  the  trustee.     He  purchased,  either  as  mort- 
gagee, or  for  the  benefit  and  account  of  the  assignees  of  the 
mortgagee,  or  in  neither  of  those  characters.    If  in  either  of 
them,  the  statute  authorizes  the  purchase.    If  in  neither,  then 
he  was  not  trustee,  and  had  the  same  right  to  purchase  as  any 
other  individual. 

But  the  truth  is,  Troup  was  mortgagee,  and  the  proceedings 
were  properly  conducted  in  his  name,  and  could  have  been  in 
the  name  of  no  other  person.  The  mortgage  never  was  assigned. 
If  it  had  been,  it  might  have  been  necessary  for  the  assignees  to 
have  united  in  the  proceeding  under  the  statute.  Though  if 
this  should  be  omitted,  it  might  well  be  questioned,  whether 
the  mortgagor  could  be  received  to  object.  The  power,  in  de- 
fault of  paying  the  money,  authorizes  the  mortgagee,  or  hi3  as- 
signees, to  sell  or  convey  the  premises;  and  it  would  seem  in 
point  of  form,  to  be  well  executed  by  the  mortgagee,  whethex 
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he  retained  the  interest  of  the  mortgage  or  not.  The  right  of 
the  mortgagor  could,  in  no  manner,  be  varied  or  affected  by  it. 
The  proceedings  under  the  statute  is  not  a  suit  to  which  a  de- 
fense can  be  made.  However,  it  is  unnecessary  to  express  any 
opinion  upon  this  point,  because  there  never  was  an  assignment 
of  the  mortgage;  and  admitting  that  the  assignee  of  a  mortgage 
o^ght  to  be  a  party  to  the  foreclosure,  it  can  hardly  be  con- 
tended, that  any  person  who  may  have  an  equitable  interest 
nnder  the  mortgagee,  must  be  made  a  party. 

I  am  of  opinion,  therefore,  that  the  sale  of  the  mortgaged 
premises  is  not  to  be  impeached  on  any  of  the  grounds  taken 
by  the  appellant's  counsel,  and  that  the  equity  of  redemption 
has  been  legally  foreclosed.  The  conclusion  to  which  I  have 
oome  upon  this  view  of  the  case,  renders  it  unnecessary  for  me 
to  consider  the  question  of  abandonment. 

Upon  the  question  of  fraud,  I  shall  content  myself  with  say- 
ing that  the  case  affords  no  color  for  the  imputation.  Oolonel 
Troup,  when  he  entered  upon  the  agency  of  the  Pultney  estate 
in  1801,  received  the  quiet  and  peaceable  possession  of  the  lands 
in  question,  together  with  the  other  lands  belonging  to  the 
estate.  No  act  of  ownership  had  ever  been  exercised  over  it  by 
the  mortgagor.  It  had  been  treated  and  considered  by  William- 
son, who  preceded  Oolonel  Troup  in  the  agency,  and  who  made 
the  sale  to  Wilson,  as  unincumbered  land,  and  portions  of  it 
had  been  sold  by  him.  Nothing  had  been  paid  by  Wilson  upon 
the  mortgage,  nor  any  effort  made  to  redeem.  The  deed  from 
Williamson  to  Wilson  was  found  upon  the  files  of  the  agency. 
These  circumstances  certainly  justified  the  belief  which  existed 
in  the  office,  that  the  purchase  had  been  abandoned  by  Wilson; 
and  Colonel  Troup,  acting  under  that  impression,  sold  and  con- 
veyed, in  fee,  portions  of  the  mortgaged  premises  as  he  asserts, 
and  as  the  facts  clearly  show,  in  the  purest  good  faith.  Deem- 
ing it,  however,  prudent  to  have  his  title  made  technically 
correct,  he  applied  to  Wilson  in  1807,  for  a  release  of  his  equity 
of  redemption,  which  was  refused,  unless  Colonel  Troup  would 
make  him  some  compensation  for  it,  which  he  declined  doing. 
This  application  of  Colonel  Troup  was  not  succeeded  by  any 
offer  on  the  part  of  Wilson  to  redeem;  nor  did  he  ever  offer  to 
redeem  before  the  foreclosure.  A  flourishing  village  has  grown 
up  on  that  portion  of  the  premises,  which  has  been  sold  by 
Colonel  Troup.  I  have  not  been  able  to  find,  in  these  circum- 
stances, anything  to  impeach  the  fairness  of  the  respondent's 
conduct,  or  to  entitle  the  appellants  to  the  peculiar  favor  of  a 
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court  of  equity.    I  am  accordingly  of  opinion,  that  the  decree 
of  his  honor,  the  chancellor,  should  be  affirmed. 

Savagb,  C.  J.  (after  stating  the  facts):    The  question  first  in 
order  is,  whether  Faulkner  was  authorized  to  execute  the  mort- 
gage.   If  not,  there  is  an  end  of  the  controversy.    By  the 
power  of  attorney,  he  was  expressly  "  to  sign,  seal,  deliver  and 
acknowledge  a  mortgage,  etc.,  to  the  amount  of  the  considera- 
tion-money remaining  due."    Now,  the  consideration-money  re- 
maining due  was  the  whole  sum  for  which  the  lands  were  sold, 
one  dollar  and  fifty  cents  per  acre  and  the  value  of  the  mills. 
It  is  not  denied  that  the  mortgage  is  for  the  true  sum;  but  it  is 
contended,  that  the  power  to  sell  constitutes  no  part  of  the 
mortgage,  and  is,  therefore,  not  within  the  terms  of  the  power 
given  to  Faulkner.    Although  the  instrument  without  the  power 
of  sale  would  still  be  a  mortgage,  yet  the  fair  and  common  ac- 
ceptation of  the  term  mortgage,  undoubtedly  is  the  instrument 
as  usually  drawn,  and  in  common  use  as  a  mortgage,  when  the 
power  of  Faulkner  was  to  be  executed.    The  invariable  practice 
of  the  Pultney  land-office  and  of   the  whole  community,  at 
least  in  the  state  of  New  York,  was  to  incorporate  the  power  to 
sell.    Our  statute  supposed  such  a  power,  and  W.  Wilson  must 
have  intended  to  give  a  mortgage  in  the  usual  form,  and  grant- 
ing the  usual  remedies.     Hence  the  power  of  attorney  adds 
these  words:  "  To  do  and  peiform  all  things  necessary  and  law- 
ful to  obtaining  to  me  and  for  my  use,  a  title  to  the  aforesaid 
six  hundred  acres  of  land,  and  securing  the  consideration-money 
therefor  to  the  aforesaid  Charles  Williamson."    I  have  no  hesi- 
tation in  saying  that  Faulkner  was  authorized  to  execute  the 
mortgage  with  the  power  to  sell,  which  it  contained. 

2.  Although  the  presumption  is  strong  that  the  purchase  was 
abandoned  before  the  year  1800,  and  the  agents  of  the  estate 
proceeded  uptn  that  ground  in  selling  parcels  of  the  premises, 
yet  there  is  no  evidence  of  such  abandonment,  but  what  is  de- 
ducible  from  the  acts  of  the  agents,  and  the  acquiescence  of 
Wilson;  but  as  notice  of  those  acts  is  not  brought  home  to 
him,  he  ought  not  to  be  prejudiced  by  them.  Besides,  if  there 
was  an  abandonment,  it  appears  to  have  been  waived  by  the 
subsequent  application  made  by  Troup  to  Wilson,  for  a  release 
of  the  equity  of  redemption. 

3.  In  my  judgment,  therefore,  the  rights  of  the  parties 
must  rest  on  the  regularity  of  the  foreclosure.  To  this  it  is 
objected,  that  the  power  of  attorney  from  Wilson  to  Faulkner 
was  not  recorded  according  to  the  provisions  of  the  act  con- 
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eeming  mortgages;  1  B.  L.  372.  The  answer  given  to  this 
objection  is,  that  the  power  was  actually  recorded,  before 
the  sale;  that  this  being  considered  irregular ,  as  the  proof 
upon  which  it  was  recorded  had  been  taken  oat  of  the  state,  it 
was  afterwards  regularly  proved,  and  again  recorded.  The 
same  difficulties  are  raised  as  to  the  power  of  sale.  Although 
the  recording  was  after  the  sale,  there  can  be  no  doubt  that  it 
is  sufficient  to  sustain  the  previous  proceeding.  The  question 
as  to  the  latter  power  I  consider  settled  by  this  court,  in: 
Bergen  v.  Bennett  1  Cai.  Cas.  17  [2  Am.  Dec.  281].  It  was  there 
decided,  that  the  omission  to  record  the  power  will  not  affect 
the  proceedings  as  between  mortgagor  and  mortgagee.  The 
recording  is  for  the  benefit  of  the  purchaser,  to  protect  him 
against  other  purchasers  or  creditors;  but  the  objection  cannot 
be  made  by  the  mortgagor. 

I  concur  in  the  result  of  the  opinions  delivered,  that  the  cir^ 
cumstance  of  Troup's  haviog  conveyed  a  portion  of  the 
mortgaged  premises  did  not  divest  him  of  the  power  to  fore- 
close, as  the  administrator  of  Sir  William  Pultney. 

In  the  view  which  I  have  taken  of  this  controversy,  it  does 
not  become  important  to  express  an  opinion  as  to  the  com- 
petency of  S.  S.  Haight's  testimony.  I  have,  however,  no 
doubt  that  the  communications  made  to  him  by  Troup,  in  rela- 
tion to  the  foreclosure,  are  to  be  regarded  as  confidential  com- 
munications between  attorney  and  client,  and  that  the  chancellor 
was  correct  in  suppressing  them. 

On  the  whole  case,  therefore,  I  am  of  opinion  that  the  decree 
of  his  honor  the  chancellor  be  affirmed. 

The  court  being  unanimously  of  this  opinion,  it  was,  there- 
upon, ordered,  adjudged  and  decreed,  that  the  decree  of  the 
court  of  chancery  be  affirmed,  with  costs  to  be  taxed;  and  that 
the  record,  etc. 

PowEB  or  Sale  in  Mobtgaoe. — ^The  point  moBt  relied  upon  in  the  prin- 
cipal case  for  the  reversal  of  the  decree' was,  that  a  power  to  ezeoate  a  mort- 
gage did  not  include  the  authority  to  insert  in  the  mortgage  a  power  of  sale 
in  case  of  default.  "  A  power  to  mortgage  given  in  general  terms,  without 
specifying  the  provisionB  the  deed  shall  contain,  includes  the  power  to  make 
it  in  the  form,  and  with  the  provisions  customarily  used  in  the  state  or 
country  where  the  land  is  situated:"  Jones  on  Mortgages,  sec.  129.  In  En- 
gland a  power  of  sale  is  usually  inserted,  and  a  mortgage  without  such  a 
power  is  regarded  as  so  defective,  that  difficulty  would  be  experienced  in 
finding  any  person  who  would  be  willing  to  accept  it,  and  advance  money 
upon  it.  In  that  country,  therefore,  a  general  power  to  make  a  mortgage 
unquestionably  authorizes  the  insertion  in  it  of  a  power  of  sale:  Jones  on 
Mortgages,  sec.  1766,  citing  In  re  Chaiomr's  Will,  L.  R.  8  £q.  569;  Bridgu 
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▼.  Longman,  24  Beav.  27;  SeSby  v.  Cooling,  23  Id.  418;  i?iMwa  ▼.  Piolee,  IB 
Id.  21;  Cook  ▼.  Datcton,  29  Id.  123,  128;  Earl  Vane  ▼.  Segden,  L.  R.  5  Ch. 
683;  Crvikthank  v.  i:)t#n,  L.  R.  13  £q.  555,  560;  Leigh  v.  X2i^  35  Bear. 
455.  In  the  United  States,  the  question  aeenui  not  to  have  been  detenmned 
or  diionised,  save  in  the  principal  oaee. 

MoBTGAGX  A  MSBB  SxcuRiTT. — ^In  many  of  the  states,  a  mortgage  is  by 
statute  declared  to  be  a  mere  lien,  not  affecting  the  property  otherwise  than 
by  imposing  a  charge  upon  it.  But  independent  of  these  statutes,  mortgages 
are,  for  most  purposes,  treated  as  mere  securities,  as  being  mere  chattels;  as 
giving  the  mort^^;ee  no  legal  estate,  no  power  to  convey  any  part  of  the 
premises,  nor  to  maintain  ejectment  therefor.  On  this  point  the  principal 
case  has  been  very  frequently  cited  and  followed:  Lane  v.  Shears,  1  Wend. 
437;  CaJkme  v.  CaUnna,  3  Barb.  312;  Souihvoi^h  v.  Van  Pelt,  3  Id.  349;  Fori 
V.  Burch,  6  Id.  76;  MerriU  v.  BarthoUek,  34  How.  Pr.  130;  S.  C,  36  N.  Y. 
45;  Wheder  ▼.  Morris,  2  Bosw.  529;  Munro  ▼.  MerehatU,  26  Barb.  406;  Ed- 
vfards  v.  Farmers*  Fire  Ins,  Co,,  21  Wend.  485.  In  BeaU  ▼.  ffarwood,  2 
H.  &  J.  167  [3  Am.  Deo.  532],  the  court  held  that  a  mortgagor  could  not 
maintain  ejectment.  But  this  case  is  against  the  current  of  authority.  A 
mortgagor  may  maintain  ejectment  or  trespass  quare  clausum/regU:  Jaekson 
Y,  Bronson,  19  Johns.  825;  Bunyan  ▼.  Mersereau,  11  Id.  534  [6  Am.  Dec 
893];  Carter  ▼.  BenneU,  4  Fla.  283;  Johnson  ▼.  Comett,  29  Ind.  69;  Doe  ▼. 
McLoskey,  1  Ala»  708.  Except  as  against  the  mortgagee,  the  mortgagor  is 
deemed  seised  of  the  freehold:  Hitchcock  ▼.  Harrington,  6  Johns.  290  [5  Am. 
Dec  229,  and  note].  In  Vose  v.  Handy,  11  Am.  Dec.  101,  it  was  held  that 
the  mortgagee  was  seised  of  the  premises,  and,  therefore,  that  the  mortgage 
could  not  be  assigned,  ezoept  by  deed. 

ComnETANCB  BT  MoBTGAOUL — If  the  mortgagor  retains  the  legal  estate, 
and  the  mortgagee  holds  a  mere  chattel  interest,  it  must  follow  that  a  con- 
veyance by  the  latter,  not  accompanied  by  a  transfer  of  the  debt  secured,  ii 
a  mere  nullity.  This  conclusion  is  maintained  by  the  principal  case  and  by 
Swan  V.  Tajple,  35  la.  248;  Carter  v.  Bennett,  4  FU  283;  Johnson  v.  Comett, 
29  Ind.  59;  Doe  v.  McLoskey,  1  Ala.  708;  Variek  v.  Edwards,  Ho£  Ch.  407; 
Cooper  V.  Newland,  17  Abb.  Pr.  344;  Merrett  v.  BarthoUek,  36  N.T.  45;  Jack- 
son V.  Bunson,  19  Johns.  325;  EUison  v.  Daniels,  11  N.  H.  274.  In  the  case 
last  cited  the  court  say:  "The  right  of  the  mortgagee  to  have  his  interest 
treated  as  real  estate,  extends  to,  and  ceases  at,  the  point  where  it  ceases  to 
be  necessary  to  enable  him  to  protect  and  to  avail  himself  of  his  just  rights 
intended  to  be  secured  to  him  by  the  mortgage  To  enable  the  mortgagee  to 
sell  and  convey  his  estate,  is  not  one  of  the  purposes  for  which  his  interest  is 
to  be  treated  as  real  estate  There  is  no  necessity  that  it  should  be  so  treated 
for  that  purpose.  That  can  be  equally  well  effected  in  the  usual  way  of  as- 
sifl[ning  and  transferring  the  debt  secured  by  the  mortgage  The  mortgages 
is  secured  and  fortified  in  all  his  rights,  without  the  adoption  of  any  such 
principle,  and  the  plain  purposes  of  the  mortgage  forbid  it.  The  object  of 
the  mortgage  is  the  security  of  the  debt;  and  it  is  obvious  reason  that  he  only 
who  controls  the  debt  should  control  the  mortgage  interest "  The  court  then 
proceeded  to  consider  whether  the  deed  of  the  mortgagee  operated  to  transfer 
the  mortgage  debt,  and  on  the  authority  of  Aytnar  v.  BiU,  &ifohns.  Ch.  570^ 
and  BeU  v.  Morse,  6  N.  H.  205,  determined  this  question  in  the  negative 

If  the  mortgagee  has  possession  by  virtue  of  his  mortgage,  or  is  entitled  to 
take  possession  for  condition  broken,  his  conveyance  may  not  be  a  nullity, 
but  may  confer  on  his  grantee  a  right  of  possession:  Pickett  v.  Jones,  63  Mo. 
195;  Welsh  v.  Phillips,  54  Ala.  309.    As  between  the  mortgsgee  and  his  grant- 
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era,  the  conveyttnoe  may  alBO  be  effective,  at  least  so  far  aa  to  estop  hiin  from 
asserting  against  them  a  title  Bubeequently  acquired  by  foreclosing  the  mort- 
gage: Davis  V.  DmfU,  18  Abb.  Pr.  365.  This  is  certainly  tnie  when  the  deed 
o(Mitains  covenants  of  general  warranty:  Rugghay,  Barton,  13  Gray,fi06;  Lavh 
renre  v.  Stratton,  6  Cush.  163,  169. 

The  principal  case  has  been  cited  approvingly  to  show,  that  extrinsic  evi- 
dence is  admissible  to  aid  in  the  interpretation  of  written  instmments:  French 
V.  Carhart,  1  N.  Y.  102;  that  a  statutory  authority  most  be  strictly  pnrsned: 
Voorhees  v.  Presbytenan  Ckureli,  8  Barb.  149;  5  How.  Pr.  72;  that  the  par- 
chase  of  the  trust  estate  by  the  trustee  is  valid  except  against  the  cestui  que 
trust:  OlcoU  v.  Ti^yga  JR.  B,  Co,,  27  N.  Y.  567;  that  the  intent  of  the  parties 
is  to  be  taken  into  consideration  in  construing  a  power  of  attorney:  JSuiehmge 
▼.  Baldufin,  7  Bosw.  242;  Flagg  v.  Munger,  9  K.  T.  488;  and  that  parol  evi- 
denoe  may  be  admitted  to  show  that  a  deed  absolute  on  its  face  was  intended 
as  a  mortgage:  Bank  (/Niagara  v.  Johnson^  8  Wend.  645. 


James  v.  Mobet. 

[2  Ooww,  MS.] 

MiBOXB. — ^Wben  a  greater  and  a  less  estate  meet  in  the  same  person,  with- 
out any  intermediate  estate,  the  less  at  once  merges  into  the  greater. 

This  rule  at  law  is  inflexible. 
MsBOEB,  IN  Equitt. — The  doctrine  of  the  merger  of  estates  is  not  favored 

in  equity;  and  where  two  or  more  rights  or  estates  are  united  in  one 

person,  equity  will  keep  them  distinct,  if  from  the  intention  of  the  party, 

express  or  implied,  he  wishes  them  so  kept. 
Elbctiov  to  Tbxat  an  Estatb  as  Mxbosix — ^If  a  person  holding  both  the 

mortgage  and  the  equity  of  redemption  makes  a  conveyance  in  fee,  this 

is  an  election  to  treat  the  mortgage  as  merged. 
Eboobdino  an  Inbtbument  not  entitled  to  be  recorded  does  not  give  notice. 
AsaroNXX  ot  Mobtoaox,  if  the  assignment  is  made  without  the  privity  of 

the  mortgagor,  holds  subject  to  the  right  of  the  latter  to  an  acoount 

with  the  mortgagee,  but  not  subject  to  equities  eTristiug  against  the 

mortgagee  in  favor  of  third  persons. 
Nones  or  Assionmsnt  of  mortgage  should  be  given  to  the  mortgagor,  or 

payments  made  by  him  to  the  mortgagee  must  be  allowed,  but  no  notice 

need  be  given  to  subsequent  assignees. 
A  PuBCHASBB  in  equity  is  one  who,  without  fraud  and  for  value,  acquires  a 

right  or  interest. 
Jtjdgment  bt  Confession,  entered  without  the  statement  and  specification 

required  by  statute,  is  fraudulent  as  against  bona  fdt  purchasers  and 

judgment^reditors,  though  they  have  notice  of  it. 
HoBTOAOE,  What  Sbcubxd  bt. — A  mortgage  does  not  stand  as  security  for 

a  general  balance  due  the  mortgagee,  nor  for  other  claims  not  embraced 

in  the  mortgage. 
HoBTQAOBS  FOB  FuTUBB  ADVANCES  are  Valid. 
Possession  as  Noticb  of  Title. — One  who  purchases  an  estate  knowing  it 

to  be  in  the  possession  of  tenants,  is  bound  to  inquire  what  estates  they 

hold. 
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MiBOKB,  PnnuiOED  Intbktiov. — Although  there  is  no  evidence  of  the  in- 
tention of  a  party,  or  thongh  he  is  a  lunatic,  and  incapable  of  forming 
an  intent,  the  court  will  presume  him  to  intend  that  there  shall  be  no 
merger,  if  a  merger  is  contrary  to  his  interests. 

MiBRQBR,  Whkk  Pabtt  MAT  ELECT.— When  the  legal  and  equitable  estetea 
unite  in  one  person,  he  has  a  reasonable  time  to  elect  whether  he  wrill 
treat  them  as  separate  or  merged. 

A  MoRTQAOEB  is  not  entitled  to  protection  as  a  purchaser. 

RBOOBDnro  or  an  Absolute  Deed,  when  intended  as  a  mortgage,  must  be 
in  the  book  of  mortgages,  or  it  will  not  impart  notice. 

Appeal  from  a  decree  of  the  court  of  chancery  in  favor  of 
Johnson  and  Morey,  against  whom  James  had  filed  his  bilL 

«7.  V.  Henry  and  T.  A.  Emmet^  for  the  appellant.  It  is  the 
established  doctrine  of  equity  to  extinguish  or  preserre  a 
charge,  according  to  the  actual  or  presumed  intention  and  in- 
terests of  the  person  in  whom  the  estates  are  united,  and  never 
to  hold  a  charge  as  merged,  but  where  it  is  perfectly  indifferent 
to  such  party,  whether  the  charge  should  or  should  not  subsist: 
1  Cruise  Dig.,  tit.  8,  ch.  2,  sec.  32;  Powell  ▼.  Morgan,  2  Yeru. 
90;  Awdley  v.  Awdley,  Id.  193;  Thomas  v.  Kemish,  Id.  348; 
Lawrence  v.  Blaich/ord,  Id.  457;  16  Vin.  Ab.,  Merger,  A.; 
FhUlipa  V.  PhiUipa,  1  P.  Wms.  41;  2  Fonb.  Eq.  ch.  6,  sec  8; 
Lord  Compton  v.  Oxenden,  4  Br.  Ch.  B.  397.  One  who  has 
actual  notice  of  a  judgment  before  taking  a  mortgage  on  the 
premises  of  the  judgment-debtor  is  not  a  bona  fide  purchaser. 

ff,  R.  Storrs  and  T,  «7.  Oakley,  conira.  The  defendant  was  a 
bona  fide  purchaser:  Lawless  t.  HacheU,  16  Johns.  149;  Brinber- 
hofy.  Marmn,  5  Johns.  Ch.  320;  2  Bl.  Com.  241;  Chapman  t. 
Emery,  Cowp.  278.  When  the  legal  and  equitable  estate  unite 
at  law,  the  latter  is  merged  in  the  former:  Gardner  v.  Asior,  3 
Johns.  Ch.  53  [8  Am.  Dec.  465];  but  in  equity  it  is  admitted 
that  there  are  exceptions,  citing  and  examining  the  cases  re- 
ferred to  by  the  opposite  counsel. 

WooDWOBTH,  J.  On  the  seventeenth  of  June,  1817 ,  Caleb  John- 
son gave  a  mortgage  to  James  O.  Wattles,  to  secure  the  pay- 
ment of  twelve  thousand  dollars.  On  the  second  of  August, 
1817,  a  judgment  was  docketed  in  favor  of  Wattles  against 
Johnson,  for  two  thousand  dollars.  Execution  issued  on  this 
and  three  other  judgments  (all  subsequent  to  the  mortgage), 
and  on  the  twentieth  of  April,  1818,  the  mortgaged  premises  were 
sold  in  separate  parcels.  William  H.  Sabin  purchased  the  first 
parcel  for  two  hundred  and  five  dollars,  which,  at  the  time  of 
sale,  was  worth   two  thousand   dollars.      Wattles  purchased 
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the  residue  at  four  hundred  and  forty  dollars.   The  value  of  the 
mortgaged  premises  appear  to  have  been  somewhere  between  six 
thousand  dollars  and  ten  thousand  dollars.     Deeds  were  exe* 
cated  by  the  sheriff  to  the  purchasers.     Beuben  West  testified 
that  before  the  close  of  the  sale,  he  beard  Wattles  publicly  say, 
be    had  a  mortgage  on  the  property,   executed  by  Johnson. 
Several  other  witnesses  testified  that  they  were  present,   and 
beard  no  claim  set  up  under  the  mortgage.     It  is  in  proof  that 
before  the  sale  Wattles  at  different  times  stated  that  Johnson 
had  given  a  quitclaim  deed  of  the  premises.    This  evidence, 
however,  is  insufficient  to  establish  a  release;  it  was  so  consid- 
ered by  the  chancellor,  and  was  not  pressed  on  the  argument. 
Aiter  the  sale  Wattles  repeatedly  declared  he  had  purchased 
the  equity  of  redemption,  and  that  his  title  to  the  property  was 
then  complete.    Notwithstanding  these  declarations,  it  is  very 
evident  he  did  not  consider  the  mortgage  extinguished.   Nichols 
P.  Bandall  testified  after  the  sale  he  asked  Wattles,  why  he  let 
Sabin  bid  off  the  property  for  so  small  a  sum  ?    He  answered 
that  Sabin  would  be  glad  to  give  it  up,  as  he  had  enough  upon 
it  to  induce  him  to  do  so.     Bandal  believes  that  the  mortgage 
was  mentioned  as  the  incumbrance  upon  the  property.     What* 
ever  may  have  been  the  opinion  of  Wattles  as  to  the  then  state 
of  his  title,  it  is  apparent  he  did  not  consider  the  mortgage  a 
mere  capui  morluum,  but  a  valid  security. 

On  the  ninth  of  November,  1818,  Wattles,  for  the  consideration 
of  nine  thousand  three  hundred  and  thirty-one  dollars,  assigned 
the  bond  and  mortgage  of  Johnson  to  the  appellant,  and  cove- 
nanted that  there  was  due  twelve  thousand  dollars.  On  the 
same  day,  for  the  purpose  of  giving  additional  security,  he  exe- 
cuted a  bond  and  warrant  of  attorney  to  confess  a  judgment, 
which  was  docketed  on  twelfth  of  November,  1818.  On  the  twen- 
ty-first of  August,  1819,  an  amended  specification  was  filed.  On 
the  twenty-sixth  of  May,  1818,  Sabin  assigned  his  right  and  title 
in  the  mortgaged  premises  to  Wattles.  On  the  fourteenth  of 
June,  1819,  Wattles  quitclaimed  the  premises  to  the  respondent 
for  the  alleged  consideration  of  ten  thousand  dollars.  The  deed, 
though  absolute  in  its  terms,  was  given  to  secure  the  respon- 
dent against  a  note  of  five  thousand  dollars,  and  a  bond  of 
indemnity  executed  to  Amos  Granger.  As  additional  security. 
Wattles  made  an  assignment,  dated  June  14,  1819,  of  his  share 
of  the  partnership  goods  and  effects  in  the  firm  of  D.  Morey  St 
Co.,  and  also  all  the  personal  property  belonging  to  him,  then 
at  the^r  distillery,  ashery,  store  and  sljop  in  Onondaga.     Undez 
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ihis  assignment  the  respondent  became  entitled  to,  and  actually 
reoeiyed  a  laige  amount  of  merchandise^  with  other  articlea 
which  constituted  a  fund,  to  be  applied  to  the  particular  object? 
specified  in  the  assignment.  What  the  result  would  be  on  an 
account  taken,  cannot  at  present  be  particularly  ascertained, 
nor  is  it  material  to  inquire,  if  the  appellant  is  entitled  to  hold 
the  mortgaged  premises  to  satisfy  his  claims. 

The  appellant  appears  to  be  a  fair  purchaser  of  the  bond  and 
mortgage;  John  Meeker  was  justly  indebted  to  him  in  nine  thou- 
sand three  hundred  and  thirty-one  dollars,  for  goods  sold; 
Wattles  assumed  the  debt,  and  Meeker  was  discharged.  As  a 
consideration  for  this  responsibility,  Wattles  received  from 
Meeker  a  large  amount  in  goods,  which  afterwards  passed  to 
the  firm  of  Morey  &  Co.  The  bond  and  mortgage  were  taken 
in  the  regular  and  ordinary  course  of  business.  Nothing  like 
unfairness  is  discoverable,  and  the  appellant  dealt  with  the 
mortgagee  on  equal  trems.  The  assignment  was  not  a  buspi- 
cious  instrument,  as  his  honor,  the  chancellor,  seems  to  con- 
sider it.  Such  a  conclusion  casts  a  shade  over  the  transaction, 
at  variance  with  its  real  character. 

The  most  important  question  is,  whether  the  purchase  of  the 
equity  of  redemption,  by  uniting  the  equitable  and  legal  estate, 
created  a  merger,  and  thereby  prevented  the  mortgagee  from 
setting  up  the  mortgage  as  a  subsisting  security.  The  rule  is, 
that  wherever  a  greater  estate  and  a  less  coincide  and  meet  in 
one  and  the  same  person,  without  any  intermediate  estate,  the 
less  is  immediately  annihilated,  or  in  the  law  phrase,  is  said  to 
be  merged,  that  is,  sunk  or  drowned  in  the  greater:  2  Black. 
Com.  177;  3  Lev.  437;  2  Bep.  60,  61. 

I  have  not  mpt  with  any  case  where  the  question  of  merger 
was  raised  on  the  union  of  part  of  the  equitable  and  legal  in- 
terest; yet  do  not  perceive  any  valid  objection  to  allow  it  pro 
ianto.  The  inquiry  now  is,  does  the  doctrine  of  merger  applyf 
In  Jackson  v.  Bull,  10  John.  481,  the  mortgagee  obtained  judg- 
ment, and  on  execution,  the  equity  of  redemption  was  sold  to 
a  purchaser  for  less  than  the  debt.  In  an  ejectment  by  the 
mortgagee,  to  recover  the  premises,  the  court  considered  that 
the  sale  was  only  of  the  residuum  of  interest  remaining  in  the 
mortgagor  after  the  execution  of  his  mortgage,  and  that  the 
mortgagee  was  entitled  to  recover.  In  Go.  Lit.  338,  b.,  it  is 
said:  '*  Mergers  were  never  favored  in  courts  of  law,  and  still 
less  in  courts  of  equity."    They  are  never  allowed,  unless  fot 
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special  reasons,  and  then  only  to  preserve  the  intention  of  the 
parties:  15  Tin.  862,  a,  5;  PhiUipa  v.  PhiUips,  1  P.  Wms.  41. 

When  there  is  a  union  of  rights,  equity  will  preserve  them 
diatJTict,  if  the  intention  so  to  do  is  either  expressed  or  implied: 
4  Brown,  0.  C.  403.    The  distinction  stated  bj  Lord  Hard- 
wicke  is,  that  when  the  owner  of  the  fee,  in  which  the  charge 
would  otherwise  merge,  manifests  his  intent  that  the  chaige 
should  subsist,  his  intent,  if  clear,  shall  prevail:    Chester  v. 
Willis,  Ambler,  246;  2  Fonb.  169,  n.  a.    In  Compton  v.  Oxenden, 
2  Ves.  Jan.  264,  Lord  Thurlow  observes:  ''It  is  a  clear  prin- 
ciple, both  at  law  and  in  equity,  that  where  there  is  a  confusion 
of  rights,  where  debtor  and  creditor  become  the  same  person, 
there  is  an  immediate  merger,  but  that  equity  will  preserve  the 
rig^hts  distinct,  according-  to  the  intent  expressed  or  implied. 
Wherever  it  is  more  beneficial  for  the  person  entitled  to  the 
charge,  to  let  the  estate  stand  with  the  incumbrance  upon  it, 
than  to  take  it  discharged  of  the  incumbrance,  that  circum- 
stance will  have  a  controlling  influence  in  deciding  on  the  im- 
plied intent."    The  argument  on  both  sides  seems  to  have 
proceeded  in  accordance  with  these  principles;  the  respondent 
contending  that  Wattles  had  uniformly  manifested  his  intention 
to  consider  the  mortgage  merged,  by  declaring  himself  the 
absolute  owner  of  the  premises  purchased  at  the  sheriff's  sale. 
The  offer  of  Wattles  to  sell  as  absolute  owner,  and  his  declar- 
ations prior  to  the  assignment  of  the  mortgage  to  the  appellant, 
are  supposed,  by  the  respondent's  counsel,  to  be  decisive  on 
this  question;  but  I  apprehend  they  ought  not  to  be  viewed  in 
that  light.    Whatever  opinion  Wattels  may  have  formed  on  the 
question  of  law  under  discussion,  it  is  perfectly  clear  he  did  not 
consider  his  mortgage  extinguished,  for  immediately  after  the 
sale  he  speaks  of  the  mortgage  as  the  incumbrance  relied  on  to 
induce  Sabin  to  give  up  his  purchase.    He  may  have  declared 
that  he  was  the  owner,  but  in  making  out  his  right  to  that 
character,  he  evidently  did  not  lose  sight  of  an  existing  mort- 
gage, and  considered  it  as  forming  a  part  of  his  title.   Whether 
he  had  correct  legal  notions  on  this  question  is  perfectly  im«* 
material;  the  point  is,  did  he  declare  or  intend  to  declare  that 
the  mortgage  was  extinguished?    If  he  did  not,  the  proof  is 
defective.    His  view  of  ownership,  we  must  understand,  as  con- 
sistent with  a  valid  incumbrance  by  way  of  mortgage.     His 
declarations  were  substantially  correct  at  least  so  far  as  any 
purchaser  could  have  an  interest;  and  admitting  the  mortgage 
was  not  merged,  yet  Wattles,  having  an  election  to  treat  it  in 
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that  maimery  might  well  offer  to  convey  a  good  title;  for  the 
moment  he  executed  a  conveyance  of  the  fee-simple  of    the 
estate,  then  his  election  having  been  carried  into  effect,  the  pnr- 
chaser  would  acquire  a  good  title,  and  the  mortgage  be  ex- 
tinguished.   No  fraud  would  be  committed;  for  until  Wattles 
acted,  his  declarations  were  indifferent.     Until  there  was  some 
person  in  interest,  no  one  had  a  right  to  complain,  whether  he 
represented  himself  as  owner,  or  rested  on  the  mortgage  as  a 
valid  security.     Whatever  Wattles  may  have  said,  one  fact  of 
decisive  importance  is  conceded,  no  individual  obtained  any  in- 
terest or  claim  upon  the  premises  from  the  twentieth  of  April, 
1818,  when  the  sale  took  place,  until  the  ninth  of  November  fol- 
lowing, when  the  assignment  to  the  appellant  was  made.     But 
there  are  other  facts  in  this  cause,  which,  on  the  supposition 
that  Wattles  was  of  sane  mind,  are  irreconcilable  with  the  idea 
of  merger.    That  portion  of  the  premises  bought  by  Sabin  was 
worth,  unincumbered,  two  thousand  dollars;  it  was  bid  off  for 
two  hundred  and  five  dollars.     Would  the  mortgagee  stand  by 
and  permit  this  purchase,  if  resort  could  not  be  had  to  his 
mortgage  ?    Could  he  have  so  intended  ?   Certainly  noL   When 
he  purchased  the  residue  himself,  did  he  intend  that  the  mort- 
gage should  merge  thus  far,  and  take  his  chance  of  establish- 
ing its  validity  as  to  the  portion  purchased  by  Sabin?  I  appre- 
hend not.    His  security  and  interest  concurred  in  suffering  the 
charge  to  remain.     Besides,  it  is  in  proof  that  the  mortgaged 
premises  were  not  equal  in  value  to  the  amount  due. 

If  the  mortgage  is  extinguished  on  the  principle  of  mei^er, 
it  can  no  more  be  set  up  than  if  it  had  been  fully  paid.  What 
then  becomes  of  the  bond?  If  the  mortgage  is  satisfied,  it  is 
declared  that  the  bond,  given  as  collateral  security,  shall  also  be 
void.  Could  Wattles  have  intended  to  abandon  all  claim  to  the 
residue  ?  And  if  not,  did  he,  against  his  interest,  intend  that  a 
merger  should  take  place  and  unnecessarily  risk  the  issue  of  the 
question,  whether  Johnson  was  any  longer  holden  on  the  bond? 

But  if  Johnson  was  not  exonerated,  what  is  to  be  the  measure 
of  recovery?  How  is  it  to  be  ascertained?  If  entitled  to  relief 
when  prosecuted  on  the  bond,  it  must  be  by  drawing  the  mort- 
gagee into  an  expensive  litigation  in  chanceiy  in  order  to  ascer- 
tain the  extent  of  his  liability,  and  how  much  shall  be  credited 
to  him  from  the  bond? 

But  the  conclusive  answer  to  the  argument,  derived  from  the 
declaration  of  Wattles,  thmt  he  was  the  absolute  owner,  is  this: 
Until  he  made  a  disposition  of  the  property,  and  until  some 
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person  acquired  an  interest,  he  was  at  perfect  liberty  to  consider 
the  mortgage  merged  or  not,  as  might  be  most  beneficial. 
If  the  question  is  to  be  decided  hj  intent,  express  or  implied, 
when  does  it  become  fixed  and  unchangeable  ?  Certainly  not 
until  some  person  acquires  an  interest,  and  thereby  obtains  a 
right  to  draw  it  in  question.  It  would  be  novel  in  principle, 
and,  I  apprehend,  without  precedent  in  any  book  of  authority, 
that  a  stranger  should  urge,  ''You  once  declared  the  mortgage 
was  merged,  and,  although,  at  the  time,  it  was  indifferent  to  all 
the  world  in  what  manner  you  treated  it,  you  are  bound  by  that 
election."  It  does  not  appear  that  Wattles  had  done  any  act 
previous  to  the  ninth  of  November,  1818,  which  prevented  his 
setting  up  the  mortgage  as  a  charge  on  the  land.  On  that  day 
he  made  his  election,  acted  under  it,  and  for  a  bona  fide  con- 
sideration, assigned  to  the  appellant.  The  intention  not  to 
consider  the  mortgage  merged,  then,  and  not  before,  became 
fixed.     At  this  time  there  was  no  conflicting  claim. 

There  is  no  principle  of  law  or  equity  with  which  I  am  ac- 
quainted, that  can,  on  the  present  state  of  facts,  rightfully 
deprive  the  appellant  of  the  security  thus  taken.  Whatever 
question  there  might  be  as  to  Wattles's  intent  previously,  none 
could  exist  after  this  transfer. 

But  it  is  contended  that  the  appellant  was  bound  to  record 
the  assignment  in  order  to  protect  himself  against  a  subsequent 
transfer  by  Wattles.  The  received  opinion  has  been  that,  ex- 
cept in  certain  counties,  an  assignment  need  not  be  recorded. 
The  premises  in  question  do  not  lie  in  what  is  termed  the  mili- 
tary tract,  and  consequently  are  not  governed  by  the  act  requir- 
ing all  deeds  and  conveyances  of,  or  concerning,  or  whereby 
any  of  the  military  bounty  lands  may  be  affected  in  law  or 
equity  to  be  recorded.  The  act  of  March  23, 1821,  first  directed 
the  recording  of  deeds,  conveyances  or  writings  concerning 
lands  in  the  towns  of  Onondaga  and  Salina,  where  the  premises 
are  situated.  The  act  concerning  mortgages,  1  B.  L.  372,  pre- 
scribes the  manner  in  which  the  mortgage  shall  be  registered, 
but  does  not  extend  to  the  case  of  an  assignment;  it  was  there- 
fore optional  with  the  appellant  to  record  or  not.  The  omis- 
sion cannot  be  urged  as  a  ground  to  postpone  his  security. 

If  the  assignment  had  been  recorded  it  would  not  have  been 
noticed,  for  the  plain  reason  that  recording  was  not  required 
by  law.  The  principle  is  .well  settled  that  when  an  assignment 
of  a  mortgage  takes  place  without  the  privity  of  the  mortgagor, 
the  assignee  takes  subject  to  the  account  between  the  mort- 
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gagor  and  the  mortgagee:  Haihewa  ▼.  WaUwipi^  4  Yee.  jun.  118; 
and  that  payments  to  the  mortgagee,  after  an  assignment  with- 
out notice,  most  be  allowed  by  the  assignee:  WilUam9  ▼.  Sorrdl, 
2  Yes.  jun.  389.  I  apprehend  this  is  all  the  risk  the  assignee 
inours.  I  have  not  met  with  any  case  that  places  the  rights  of 
the  assignee  on  other  or  different  ground,  or  that  gives  counte- 
nance to  the  suggestion  that  the  assignee  must  at  his  peril  give 
notice  to  a  subsequent  assignee  or  purchaser  from  the  mort- 
gagee. Such  a  doctrine  is  not  only  most  unreasonable  in  itself, 
but  would  shake  the  foundation  of  security  by  mortgage  as- 
signment, hitherto  deemed  equal  to  that  of  the  original  mort- 
gage, with  the  exceptions  I  haye  stated.  It  would,  in  fact,  be 
no  security  beyond  the  responsibility  of  the  person  making  the 
assignment;  for  the  assignee  has  no  means  of  ascertaining  how 
often,  and  to  whom,  the  mortgagee  may  haye  subsequently 
assigned.  Such  notice  is  not  necessary  for  the  protection  of  a 
subsequent  purchaser.  The  registry  of  the  original  mortgage 
is  notice  to  him  of  its  existence.  If  he  will  deal  without  ask- 
ing for  the  mortgage  or  requiring  it  to  be  cancelled,  he  comes 
without  a  semblance  of  equity  to  demand  that  the  prior  bona 
fide  assigoee  shall  be  postponed  to  his  claim.  Where  the  mort- 
gagee makes  a  second  assignment  the  assignee  knows  that  a 
prior  assignment  may  have  been  made,  and  consequently  must, 
as  to  that  fact,  repose  on  the  responsibility  and  integrity  of  his 
assignor.  If  he  should  be  deceived,  it  is  more  equitable  that 
he  should  suffer  than  to  divest  the  right  of  the  first  assignee, 
who  had  acquired  the  legal  estate. 

But  is  this  pretended  hardship  anything  more  than  every  pur- 
chaser of  land  was  liable  to  since  the  existence  of  this  govern- 
ment, until  the  last  acts  requiring  deeds  to  be  recorded?  Every 
grantor  had  the  power  of  recording  a  second  time,  and  no  doubt 
the  power  was  sometimes  exercised  by  fraudulent  individuals. 
It  was  never  seriously  urged  that  the  second  purchaser  had  any 
remedy  against  the  first  purchaser,  becausb  his  deed  was  not 
recorded,  or  notice  given.  The  conveyance  by  Sabin  to  Wat- 
tles, on  the  twenty-sixth  of  May,  1819,  does  not  change  the 
rights  of  the  appellant.  There  being  no  merger  as  to  any  part 
of  the  mortgaged  premises,  the  mortgage  stands  valid,  and  is 
not  affected  by  any  of  the  subsequent  transfers. ' 

But  it  is  contended  by  the  appellant,  that  independent  of  the 
assignment,  he  gained  a  priority,  in  consequence  of  the  judg- 
ment docketed  against  Wattles^  November  12,  1818.  '  The  act 
of  April  21,  1818,  required  the  filing  of  a  particular  statement 
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and  specification  of  the  nature  and  consideration  of  the  debt  or 
demand.    If  omitted,  the  judgment  shall  be  adjudged  fraudu- 
lent, as  respects  other  bona  fide  judgment-creditors,  and  every 
bona  fide  purchaser  for  valuable  consideration.    According  to 
Lawless  ▼.  Eachely  16  Johns.  149,  the  first  specification  did  not 
comply  with  this  act.    I  am  not  inclined,  at  this  day,  to  unset- 
tle  that  rule.    It  has  been  acted  upon  and  recognised  in  the 
sapreme  court,  aod  in  chancery,  as  giving  the  true  construc- 
tion of  the  statute.    No  doubt  valuable  estates  have  been  ac- 
quired and  are  now  held  under  it,  though  if  it  were  res  irUegra^ 
it  might  be  questionable  whether  the  statute  required  so  minute 
a  specification.    The  judgment,  then,  under  the  first  specifica- 
tion cannot  avail,  if  the  respondent  be  considered  a  bona  fide 
purchaser  for  a  valuable  consideration,  within  the  meaning  of 
the  act. 

It  is  held  in  England,  under  the  statute  27  EIie.  respecting 
conveyances  made  to  defraud  purchasers,  that  a  mortgagee  is 
a  purchaser  within  the  act,  although  the  statute  speaks  only  of 
estates  of  inheritance  for  life  or  years:  8  Cruise,  878,  tit.  82, 
ch.  22,  sees.  88,  49:  Chapman  v.  Emery ^  Cowp.  280.  The  term 
purchase  is  of  very  extensive  signification,  and  comprehends 
every  species  of  acquisition  in  contradistinction  to  hereditary 
descent  and  escheat:  Go.  Lit.  s.  12.  In  equity,  a  purchaser  is 
considered  a  person  who,  without  fraud,  and  for  a  valuable 
consideration,  acquires  a  right  or  interest,  and  is,  therefore,  so 
far  favored,  that  his  title  shall  not  be  impeached  in  equity:  1 
Eq.  Ca.  Ab.  853  a,  and  the  cases  there  cited.  I  think  the  terms 
of  the  act  may  be  satisfied  by  including  mortgagees  in  the  word 
purchasers.  Although  the  popular  understanding  is,  a  pur- 
chaser in  fee,  the  reason  and  spirit  of  the  act  protect  the 
mortgi^ees,  as  well  as  subsequent  judgment-creditors.  The 
former  are  equally  within  the  mischief  intended  to  be  remedied. 
This  being  the  construction  of  the  act,  it  seems  to  follow 
that  notice  of  such  a  judgment  cannot  prejudice  the  respond* 
ent's  rights;  for  it  is  only  notice  of  a  judgment  declared  by  the 
act  to  be  fraudulent,  and  consequently  not  obligatory  on  the 
respondent. 

But  it  is  contended  that  the  respondent  did  not  purchase  bona 
fide^  because  he  had  notice  of  the  appellant's  judgment,  and  the 
case  of  Dunham  v.  Dey^  15  John.  568  [8  Am.  Dec.  282],  is  sup- 
posed to  support  this  doctrine.  There  is,  however,  a  manifest 
distinction.  In  that  case  it  was  decided  that  a  person  who 
takes  a  conveyance  of  land,  with  notice  of  a  prior  unregistered 


484  James  v.  Moret.  [New  YorL 

mortgage,  is  not  a  bona  fide  purchaser,  who  can  gain  a  priorit} 
by  having  his  deed  first  recorded.  Now  the  unregistered  mort- 
gage was  a  valid  securitj.  It  had  evexy  essential  of  a  just  de- 
mand between  the  parties.  It  could  only  be  defeated  bj  an 
omission  to  register,  if  a  purchaser  intervened.  But  notice  in 
such  a  case  supersedes  registry.  The  object  intended  bj  the 
statute,  which  is  to  apprise  the  purchaser  is  attained.  The  un- 
registered mortgage  is  not  declared  fraudulent,  but  shall  be 
postponed. 

The  statute  relating  to  specifications  had  other  objects  In  Tiew. 
Numerous  frauds  had  been  committed  by  entry  of  judgments 
on  bonds  and  warrants  for  fictitious  demands.  To  detect  the 
fraud  was  a  principal  object,  by  requiring  a  minute  statement, 
which  would  enaUe  the  purchaser,  or  subsequent  judgment- 
creditor,  to  unravel  a  fraud.  If  this  was  not  filed  it  was  then 
adjudged  fraudulent.  The  creditor  might  disregard  it.  He  had 
a  right  to  consider  it  fraudulent.  If  notice  of  such  a  judgment 
is  .a  substitute,  the  statute  is  a  nullity.  Apply  the  doctrine  to 
a  subsequent  bona  fide  judgment-creditor.  He  has  notice  of  the 
first  judgment,  but  the  other  essential  is  wanting — a  good  speci- 
fication. The  judgment,  then,  cannot  strengthen  the  appel- 
lant's claim.  He  must  rest  on  his  assignment,  which,  in  the 
view  I  have  taken,  is  amply  sufficient. 

It  has  been  contended,  that  if  the  appellant  took  nothing  as 
assignee  of  the  mortgage,  by  reason  of  the  merger,  then  he  is 
entitled  to  the  premises,  under  the  words  granting  the  same  to 
him,  his  heirs  and  assigns  forever.  This  ground,  I  think,  would 
be  tenable,  if  the  granting  words  were  not  restricted  in  their 
operation;  but  the  habendum  is,  "  to  hold  the  same  as  fully  as 
the  mortgagee  might  hold  and  enjoy  the  same  by  virtue  of  the 
mortgage  and  bond  accompanying  the  same."  These  expressions 
unequivocally  show  that  no  right  or  title  was  granted,  but  such 
as  might  be  acquired  by  the  assignment  of  a  subsisting  mortgagis. 

If  it  be  admitted  that  the  respondent  is  entitled  to  the  prior 
lien,  then  I  am  of  opinion  the  decree  is  erroneous,  in  allowing 
the  respondent  to  be  satisfied  out  of  the  mortgaged  premises,  to 
the  whole  extent  of  the  balance  due  him.  His  conveyance  was 
solely  a  security  for  a  note  of  five  thousand  dollars,  and  a  bond 
executed  with  Wattles  to  Amos  P.  Granger. 

The  first  objection  to  this  allowance  is,  it  nowhere  appears 
that  Wattles  ever  assented  that  the  mortgage  should  secure 
anything  beyond  the  specific  objects  for  which  it  was  given. 
The  assignment  of  the  partnership  goods  to  the  respondent  was 
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subseqiienilj  taken  as  a  collateral  security.     There  is  no  proof 

that  advances  were  made  on  the  credit  of  the  original  security. 

A  mortgage  made  to  secure  against  future,  as  well  as  present, 

responsibilities,  is  undoubtedly  good.     In  some  cases,  a  subject 

pledged  for  a  debt  may  be  considered  as  a  security  for  further 

loans.     The  cases  referred  to  by  his  honor,  the  chancellor,  in 

Hendricks  v.  Bobinaon^  2  Johns.  Gh.  809,  do  not  support  the 

riglit  claimed  by  the  respondent.     In  Shirras  v.  Craig,  7  Granch, 

84,  the  mortgage  was  executed,  in  part,  to  secure  the  payment 

of  money  actually  due  at  the  time,  and  in  part  to  secure  sums 

fx>  be  advanced.     So  in  Tfte  United  States  v.  Booe,  3  Granch,  73, 

the  mortgage  was  to  secure  against  existing  and  future  respou- 

Bibilities.     The  attempt  here  is  without  any  understanding  or 

agreement  to  hold  the  mortgaged  premises  charged  for  a  general 

balance.     It  is  highly  probable,  from  the  testimony,  that  on  an 

account  taken,  after  first  applying  partnership  property  to  the 

payment  of  partnership  debts,  a  sufficient  sum  will  remain  out 

of  the  merchandise  and  other  articles  assigned  as  collateral 

security  with  the  mortgage,  to  pay  off  and  discharge  the  note 

of  five  thousand  dollars,  and  the  responsibility  incurred  by  the 

bond  to  Granger. 

The  rule  laid  down  in  Jones  v.  Smith,  2  Yes.  jun.  376,  is,  that 
a  mortgage  cannot  tack  a  bond  against  the  mortgagor,  nor 
against  creditors,  but  may  against  the  heir,  to  prevent  circuity 
of  action.  But  if  the  heir  assigns  the  equity  of  redemption, 
the  assignee  who  brings  his  bill  to  redeem  shall  pay  the  mort- 
gage only,  and  not  the  bond:  1  P.  Wms.  776.  In  Lowihian  v. 
Easel,  8  Brown's  Gh.  162,  it  was  held  that  a  mortgagee,  having 
also  a  bond,  cannot  tack  it  against  other  specialty  creditors, 
though  he  may  against  the  heir.  Lord  Thurlow  observes:  "  In 
natural  justice  the  right  has  no  foundation;  the  creditor  having 
another  special  security,  cannot  give  him,  in  justice,  any 
priority;  it  has  not  been  done  in  any  case,  but  that  of  the  heir, 
and  merely  to  prevent  circuity."  So  in  Hamerton  v.  Rogers , 
Yes.  jun.  513,  a  bill  of  foreclosure  was  dismissed  with  costs,  so 
far  as  it  sought  to  tack  a  bond  to  a  mortgage  againt  creditors. 
To  these  may  be  added  the  case  of  Ex  parte  Hooper,  1  Mer.  7, 
where  a  mortgage  was  held  no  security  for  subsequent  advances 
made  on  the  strength  of  a  parol  engagement. 

These  cases  conclusively  show  that  the  respondent  cannot 
divert  the  securities  taken  from  the  objects  specified,  when  it 
formed  no  part  of  the  original  agreement,  nor  was  ever  assented 
to  subsequently  by  Wattles,  and  particularly  when  an  objection 
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is  interposed  by  a  bona  fide  creditor  holding  a  judgment  made 
Talid  by  an  amended  specification. 

But  even  admitting  that  the  respondent  may  apply  the  fond 
to  satisfy  advances  not  contemplated  when  the  mortgage  was 
given,  the  doctrine  will  not  allow  such  application  after  the 
twenty-first  of  August,  1819,  when  the  amended  specification 
was  filed,  from  which  time  the  judgment  became  operative 
against  subsequent  judgment-creditors  and  purchasers,  and  be- 
came a  lien  on  the  mortgaged  premises.  If  the  respondent  is 
allowed  for  advances  between  the  fourteenth  of  June  and 
tweniy-first  of  August,  1819, 1  apprehend  the  allowance  must 
stop  tiiere.  The  appellant's  right  then  became  perfect  to  re- 
quire that  the  fund  remaining  be  exclusively  applied  to  dis- 
charge the  note  and  bond  of  indemnity.  After  that  day,  the 
respondent  had  no  power  to  disregard  the  appellant's  judgment. 
This  point  is  not  noticed  by  the  chancellor.  As  its  correctness 
cannot,  I  think,  be  well  questioned,  I  presume  it  was  over- 
looked; otherwise  it  would  probably  have  produced  a  modifica- 
tion of  the  decree. 

My  conclusion,  then,  is  that  the  appellant  is  entitled  to  hold 
the  mortgaged  premises  under  the  assignment  for  the  demand 
therein  specified,  on  the  ground  that  there  was  no  merger,  and 
consequenUy  that  the  mortgage  was  a  valid  security.  But, 
secondly,  if  it  were  otherwise,  then  I  am  of  opinion  that  all  the 
property  received  by  the  respondent,  under  the  assignment 
made  by  Wattles  subsequent  to  the  mortgage,  be  applied,  if 
necessary,  in  discharge  of  the  note  of  five  thousand  dollars,  and 
the  bond  of  indemnity,  after  first  satisfying  partnership  debts 
due  on  the  fourteenth  of  June,  1819,  and  that  the  mortgaged 
premises  be  holden  by  the  respondent  as  charged  with  the 
balance  only,  if  any,  after  making  such  appropriation;  it  being 
the  clear  intention  of  the  parties  that  the  fund  should,  in  the 
first  instance,  be  exclusively  applied  in  this  manner.  If,  how- 
ever, it  be  decided  that  the  securities  cover  subsequent  ad- 
vances, they  ought  only  to  include  such  as  were  made  between 
the  fourteenth  of  June  and  twenty-first  of  August,  1819,  when 
the  appellant's  judgment  becoming  eflfectual,  interposed  a  legal 
and  equitable  barrier  against  a  further  allowance. 

I  am  of  opinion  that  the  decree  of  his  honor,  the  chancellor, 
be  reversed. 

SuTHXBLAiiD,  J.  The  great  question  in  this  case  is,  whether 
the  mortgage  given  by  Caleb  Johnson  to  James  O.  Watties,  on 
the  twenty-fourth  day  of  June,  1817,  and  which  was  assigned 
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by  IVattles  to  William  Jamee,  the  jappellant,  on  the  ninth  day 
of  November,  1818,  was,  at  the  time  of  such  assignment,  an 
unaatiafied  and  subsisting  mortgage.  For,  although  many 
other  topics  are  presented  by  the  case,  and  were  elaborately 
and  ably  discussed  by  the  learned  counsel  who  argued  it,  a 
diligent  examination  has  satisfied  me  that  the  question  of 
merger  must  control  the  decision  of  this  court. 

The  facts  out  of  which  this  question  arises  are  briefly  these: 
One  Caleb  Johnson,  being  indebted  to  James  O.  Wattles  in  the 
Bom  of  twelve  thousand  dollars,  for  the  purpose  of  securing 
tliat  sum  executed  to  him,  on  the  twenty-fourth  of  June,  1817, 
a  1x>nd,  together  with  a  mortgage,  on  certain  lots  aod  build- 
ings in  the  village  of  Onondaga.     The  mortgage  was  duly 
registered  on  the  seventeenth  day  of  July  thereafter.     On  the 
twentieth  day  of  April,  1818,  all  the  right  and  title  of  Caleb 
Johnson  to  the  mortgaged  premises  were  sold  by  the  sheriff  of 
Onondaga,  under  several   executions  on    judgments  against 
Johnson,  obtained  in  the  Onondaga  common  pleas.    The  prem- 
ises were  sold  in  two  parcels.    The  first  under  a  judgment  in 
favor  of  Wattles  for  two  thousand  dollars,  of  which  William  H. 
Sabin  became  the  purchaser  for  the  sum  of  two  hundred  and 
five  dollars.     The  residue  under  four  other  judgments  in  favor 
of  different  persons,  of  which  residue  James  O.  Wattles  became 
the  purchaser  for  the  sum  of  four  hundred  and  forty  dollars. 
Conveyances  were,  on  the  same  day,  executed  by  the  sheriff  to 
Sabin  and  Wattles  for  the  parcels  just  purchased  by  them  re- 
spectively.   All  the  judgments  were  subsequent  to  the  mort- 
gage.   Nothing  passed,  therefore,  by  the  sale  and  conveyances 
of  the  sheriff  but  Johnson's  equity  of  redemption  in  the  mort- 
gaged premises. 

Wattles  being  thus  the  owner  of  a  mortgage  on  the  whole  of 
the  premises,  and  of  the  equity  of  redemption  in  a  portion  of 
them,  became  indebted  to  William  James,  the  appellant,  in  the 
sum  of  nine  thousand  three  hundred  and  thirty-one  dollars; 
and  for  the  purpose  of  affording  to  him  additional  collateral 
securiiy,  on  the  ninth  day  of  November,  1818,  assigned  to  him 
the  bond  and  mortgage  in  question,  covenanting  in  the  assign- 
ment, that  the  sum  of  twelve  thousand  dollars  remained  due. 
On  the  twenty-sixth  day  of  May,  1819,  Sabin  conveyed  to 
Wattles  all  his  estate  and  interest  in  the  mortgaged  premises; 
and  on  the  twenty-first  day  of  July  thereafter.  Wattles  con- 
veyed the  whole  of  the  premises  to  the  respondent,  Davenport 
Morey,  by  way  of  security  against  certain  responsibilities  in« 
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curred  hj  Morej  for  him.  The  deed  bore  date  on  the  four* 
teenth  of  June,  1819,  and  though  absolute  in  terms,  is  ad« 
mitted  to  have  been  given  by  way  of  secoritj  or  mortgage  only. 
It  was  recorded  as  a  deed  on  the  thirteenth  day  of  Janaaij, 
1821. 

The  respondent,  Morej,  expressly  denies,  in  his  answer,  any 
notice  or  knowledge  of  the  assignment  of  the  mortgage  from 
Wattles  to  James,  until  the  fall  of  the  year  1820,  and  there  is 
no  evidence  in  the  case  to  falsify  or  impeach  this  denial.  I 
shall,  therefore,  consider  him  in  the  discussion  of  this  point,  at 
least,  a  bona  fide  mortgagee,  standing  in  equal  equity  with  the 
appellant,  entitled  to  contest  with  him,  and,  if  he  can,  to  im- 
peach upon  principles  either  of  law  or  equity,  the  validity  of 
his  prior  incumbrance. 

It  is  contended,  on  the  part  of  the  respondent,  that  admitting 
the  mortgage  to  have  been  a  subsisting  security  at  the  time  of 
its  assignment  to  the  appellant,  he  having  neglected  to  record 
the  assignment,  cannot  set  up  the  mortgage  as  against  the 
respondent,  who  had  no  notice  of  its  assignment  when  he  took 
his  conveyance  of  the  fourteenth  of  June,  1819. 

If  this  proposition  can  be  sustained,  it  must  be,  I  apprehend, 
upon  one  of  two  grounds,  either  that  the  assignment  of  the 
mortgage  was  required,  by  law,  to  be  recorded,  or  that  the 
respondent  stands  in  the  place  of  the  mortgagor,  and  is  entitled 
to  have  all  the  equities  subsisting  between  him  and  the  mort- 
gagee, at  the  time  when  he  received  notice  of  the  assignment, 
adjusted  and  satisfied,  before  the  assignment  can  take  effect. 

It  was  admitted  upon  the  assignment,  that  the  registering  act 
of  January,  1794,  in  relation  to  military  bounty  lands,  has  no 
application  to  this  case;  the  premises  in  question  being  in  the 
Onondaga  reservation,  and  that  reservation  being  no  psft  of  the 
military  bounty  lands.  And  there  was  no  other  act  requiring 
deeds,  in  relation  to  lands  in  the  Onondaga  reservation,  to  be 
recorded,  until  the  act  of  March  23, 1821,  which  applied  to  con- 
veyances only,  made  after  the  first  of  July  following. 

At  the  time,  therefore,  when  the  appellant  became  the  assignee 
of  the  mortgage,  there  was  no  law  requiring  him  to  record  the 
assignment.  If  he  had  caused  it  to  be  recorded,  it  would  have 
been  a  voluntary  and  inefficacious  act.  In  judgment  of  law,  it 
would  have  been  notice  to  no  one:  Bushell  v.  Buaheli^  1  Sch.  & 
Lef.  103;  Latouche  v.  Dunaany,  Id.  157;  Underwood  v.  Lord 
Courtown,  2  Id.  G4;  Morecock  v.  Dickens,  Ambl.  678.  Not  to  the 
mortgagor,  because  he  is  entitled  to  actual  notice,  and  would 
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not  be  affected  with  the  constructiye  notice  resulting  from  a 
registry  of  the  assignment,  even  if  it  was  required  bj  law  to 
be  registered.  Not  to  the  subsequent  grantee  or  mortgagee, 
because  the  law  will  not  intend  that  to  be  known,  for  the  exist- 
ence of  which  there  is  no  legal  necessity.  No  presumption  can 
be  indulged,  that  if  the  assignment  had  been  recorded,  the 
respondent  would  have  become  apprised  of  the  fact.  He  was 
not  boiind  to  examine  the  record.  It  is  not,  therefore,  to  be 
anpposed  that  he  would  examine  them. 

The  rights  of  the  appellant,  therefore,  are  not  affected  by  the 
circumstance  of  his  not  having  recorded  the  assignment  of  the 
mortgage.  There  is  no  doubt  of  the  position,  that  the  assignee 
of  a  mortgage  takes  it  subject  to  the  equities  which  may  exist 
between  the  mortgagor  and  mortgagee,  or  which  may  accrue  at 
any  time  before  notice  of  the  assignment  is  brought  home  to  the 
mortgagor:  MaJUhews  v.  Wallwyn,  4  Ves.  jun.  118;  Williama  v. 
SorreUy  4  Id.  889.  But  this  principle,  I  apprehend,  is  confined 
to  transactions  between  the  mortgagor  and  the  mortgagee,  and, 
from  the  very  nature  of  things,  is  inapplicable  to  dealings 
between  the  mortgagee  and  third  persons. 

If  I  have  been  successful  in  showing  that  the  assignee  is  not 
bound  to  record  the  assignment,  and  that  a  voluntary  registry 
would  not  be  constructive  notice  to  any  person,  then  it  neces- 
sarily follows,  that  whatever  notice  is  required  to  be  given,  must 
be  actual  and  not  constructive,  for  I  know  of  no  other  act  which 
it  can  be  supposed  the  assignee  was  bound  to  perform,  from 
which  notice  could  be  inferred,  except  the  act  of  registering. 
Now,  it  is  utterly  impossible  for  the  assignee  of  a  mortgage  to 
know  with  whom  the  mortgagee  may  subsequently  deal  in  rela- 
tion to  the  mortgaged  premises.  Take  the  case  before  the 
court.  How  was  the  appellant  to  know,  on  the  ninth  day  of 
NoTember,  1818,  when  he  took  his  assignment,  that  Wattles,  on 
the  twenty-fourth  day  of  June,  1819,  would  convey  the  mortgaged 
premises  to  the  respondent  ?  If  he  had  no  means  of  knowing  that 
he  was,  or  was  to  become  interested  in  the  subject-matter  of 
assignment,  how  could  he  give  him  notice  that  he  was  the  pro- 
prietor of  the  mortgage  ? 

The  case  of  WtUiama  v.  Sorrell,  4  Yes.  889,  which  the  chan- 
cellor cites  in  support  of  the  broad  position,  *'  that  all  dealings 
with  the  mortgagee,  before  notice  of  the  assignment,  are  valid,'* 
was  a  case  between  the  mortgagor  and  the  assignee  of  the  mort- 
gagee, and  the  simple  question  was,  whether,  after  an  assign- 
ment of  the  mortgage,  payments  made  by  the  mortgagor  to  the 
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mortgagee,  without  actual  notice  of  the  assignment,  were  to  be 
allowed.  It  was  held  that  they  were,  although  the  assignment 
had  been  registered.  The  same  principle  was  settled  in  MaUheum 
v.  WaUtm^n,  4  Yes.  118,  and  I  am  persuaded,  there  is  not  a  case 
to  be  found,  in  which  the  principle  has  been  applied  to  dealings 
between  the  mortgagee  and  third  persons:  See  GhUe  r.  Eobinaon, 
2  JohDS.  595. 

Indeed,  the  chancellor  has  most  dearly  recognized  and 
enforced  the  distinctions  in  the  cases  of  Murray  v.  Lyftibum^  2 
Johns.  Ch.  441,  and  Livingston  ▼.  Dean^  Id.  479.  In  the  first 
case  he  says:  "  It  is  a  general  and  well  settled  principle,  that 
the  assignee  of  a  chose  in  action  takes  it  subject  to  the  same 
equity  it  was  subject  to  in  the  hands  of  the  assignor.  But  this 
rule  is  generally  understood  to  mean  the  equity  residing  in  the 
original  obligor  or  debtor,  and  not  an  equity  residing  in  some 
third  person  against  the  assignee.  The  assignee  can  always  go 
to  the  debtor  and  ascertain  what  claims  he  may  have  against  the 
bond  or  other  chose  in  action,  which  he  is  about  purchasing 
from  the  obligee;  but  he  may  not  be  able,  with  the  utmost  dili- 
gence, to  ascertain  the  latent  equity  of  some  third  person 
against  the  obligee.  He  has  not  any  object  to  which  he  can 
direct  his  inquiries,  and  for  this  reason  the  claim  of  the  assignee, 
without  notice  of  a  chose  in  action,  was  preferred  in  the  late 
case  of  Bedfeam  y.  Ferrier^  1  Dow.  50,  to  that  of  a  third  party 
setting  up  a  secret  equity  against  the  assignor.  Lord  Eldon 
observed,  in  that  case,  that  if  it  were  not  to  be  so,  no  sissignment 
could  ever  be  taken  with  safety.  I  am  not  aware  that  this 
decision  was  the  introduction  of  any  new  principle,  in  the  case 
of  actual  bona  fide  purchasers,  or  assignments  by  contract."  In 
Livingston  v.  Dean,  the  chancellor  remarks:  "  Though  the 
assignee  of  a  bond  and  mortgage  takes  it  subject  to  all  the 
equity  of  the  mortgagor,  yet,  as  to  the  latent  equity  of  a  third 
person  against  the  mortgagee,  as  possessor  of  the  mortgage,  the 
case  is  different.  The  assignee  does  not  take  the  mortgage  sub- 
ject to  such  an  equity,  unless  he  has  notice  of  it,  expressly  or 
constructively. 

Admittiog,  therefore,  that  the  equity  of  the  respondent,  what- 
ever it  may  be,  as  it  respects  the  mortgagee,  had  existed  at  the 
time  of  the  assignment  of  the  mortgage  to  the  appellant,  instead 
of  being  bound  to  give  notice  of  the  assignment  to  the  respond- 
ent, the  appellant  would  have  held  the  mortgage  discharged 
from  the  respondent 's  equity,  unless  he  had  personal  notice  of 
it.    But  it  is  said  that  the  appellant  suffered  Wattles  to  remain 
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in  po8868sion  of  the  mortgaged  premises  after  the  assignment, 
claiming  as  owner,  whereby  he  enabled  him  to  perpetrate  a  fraud, 
by  dealing  with  the  property  as  his  own.  The  possession  of  Wat- 
tles was  consistent  with  the  claim  of  the  appellant.  He  claimed 
only  as  a  mortgagee.  Wattles  was  in  fact  the  mortgagor,  and 
according  to  the  established  nsage  of  the  country,  was  permit- 
ted to  retain  possession. 

The  rule,  that  whoever  purchases  an  estate  from  the  owner, 
knowing  it  to  be  in  the  possession  of  tenants,  is  bound  to  in- 
quire into  the  estates  those  tenants  have:  Taylor  ▼.  Stibbert,  2 
Yes.  137;  Biem  ▼.  Ifill,  13  Id.  118;  EdU  y.  Smith,  14  Id.  426; 
Dcmiel  v.  Davison,  16  Id.  249,  and  all  the  consequences  which 
flow  from  it,  are  applicable  to  this  case.  No  each  tenant,  nor 
any  one  claiming  under  him,  contest  the  rights  of  the  appellant. 
If  Morey  was  in  possession  at  the  time  of  tiie  assignment  to  the 
appellant,  it  was  as  tenant  to  Wattles,  either  at  will,  or  from 
year  to  year;  and  not  as  pretending  to  claim  any  right  of  prop- 
erty in  the  premises.  Whatever  his  rights  were,  they  all  accrued 
subsequent  to  the  assignment.  But  Morey  was  not,  at  that  time, 
in  possession.  I  shall  have  occasion  hereafter  to  show  that  he 
did  not  go  into  possession  until  December,  1818,  at  the  shortest, 
and  probably  not  until  still  later.  Johnson,  then  the  mort- 
gagor, was  still  in  possession.  Does  he,  or  any  one  claiming 
under  him,  attempt  to  impeach  the  equity  of  the  appellant? 

I  have  already  said  that  the  possession  of  Wattles,  after  the 
assignment,  was  consistent  with  it;  and  if  he  pretended  to  be 
the  absolute  owner  of  the  property,  the  law  will  not  charge  the 
appellant  with  knowledge  of  such  claim;  nor  can  he  be  held  re- 
sponsible for  the  consequences  which  may  result  from  it,  how- 
ever fraudulent  they  may  be,  unless  he  is  made  a  party  to  the 
fraud,  by  proof  that  he  knew  that  Wattles  claimed  to  have  the 
absolute  estate,  and,  after  such  knowledge,  still  left  him  in  pos- 
session. Whether  knowledge  of  such  claim  would  make  him  a 
party  to  the  fraud,  it  is  not  necessary  to  inquire,  for  there  is  not 
the  least  evidence  in  the  case  to  affect  him  with  such  knowledge. 
I  am,  therefore,  clearly  of  opinion  that  the  appellant  has  not 
forfeited,  1^  any  act,  either  of  omission  or  commission,  any 
right  acquired  by  him  under  the  assignment  of  November  9, 1818. 
It  remains,  then,  to  inquire  into  the  nature  and  extent  of  the 
interest  which  passed  by  the  assignment.  Wattles,  at  the  time 
of  the  assignment,  had  the  legal  estate  as  mortgagee  in  the  whole 
of  the  mortgaged  premises,  and  the  equitable  interest  of  the 
mortgagor  in  about  two  thirds,  under  the  purchase  made  by  him. 
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at  the  Bheriff '8  sale,  on  the  twentietli  of  April,  1818.  Tbe  equitj 
of  redemption  in  the  remaining  third  being  in  William  H.  Sabin. 

It  is  contended  on  the  part  of  the  respondent,  that  hj  tlie 
union  of  the  legal  and  equitable  estates  in  Wattles,  the  mort- 
gage became  extinguished,  at  least  to  tbe  extent  in  which  that 
union  had  taken  place;  that  if  the  mortgage  subsisted  for  any 
purpose  after  that  union,  it  was  only  as  an  incumbrance  upon 
that  portion  in  which  Sabin  had  the  equitj  of  redemption.  The 
assignment  to  the  appellant,  therefore,  it  is  contended,  passed 
no  interest  in  the  residue. 

A  merger  at  law  is  defined  to  be  "  where  a  greater  estate  and 
a  less,  coincide  and  meet  in  one  and  the  same  person,  in  one 
and  tbe  same  right,  without  any  intermediate  estate."  The  less 
estate  is  immediately  annihilated,  or  in  the  law  phrase,  is  said 
to  be  merged,  that  is  sunk  or  drowned  in  the  greater.  Thus,  if 
there  be  a  tenant  for  years,  and  the  reversion  in  fee-simple  de- 
scends to,  or  is  purchased  by  him,  the  term  of  years  is  merged 
in  the  inheritance,  and  shall  never  exist  any  more:"  2  Black. 
Com.  177. 

The  rule  in  equity  is  the  same  as  at  law,  with  this  modifica- 
tion, that  at  law  it  is  invariable  and  inflexible.  In  equity  it  is 
controlled  by  the  expressed  or  implied  intention  of  the  party  in 
whom  the  interest  or  estates  unite:  Compton  v.  Oxenden,  4 
Brown  Ch.  Cas.  403;  2  Yes.  jun.  264;  Ibrbes  v.  MofcUt,  18  Id. 
884;  Wade  v.  Paget,  1  Brown  Ch.  Cas.  368;  Gardner  v.  Astar,  3 
Johns.  Ch.  53  [8  Am.  Dec.  465]. 

It  was  argued  for  the  appellant,  that  the  doctrine  of  merger 
is  not  applicable  to  this  case,  because  the  whole  legal  and  equit- 
able estates,  in  the  whole  subject-matter  of  the  mortgage, 
were  never  united  in  the  same  person.  It  is  obvious  that  there 
was  no  merger  as  to  that  portion  of  the  mortgaged  premises, 
in  which  Sabin  acquired  an  equitable  interest,  because  he  had 
no  legal  estate,  into  which  his  equitable  interest  could  sink. 
But  I  have  been  unable  to  realize  the  weight  of  the  considera- 
tions which  were  drawn  from  this  circumstance  against  amei^r 
as  to  the  residue. 

The  whole  legal  and  equitable  estates  must  tinite,  or  there 
can  be  no  merger.  Blackstone  says,  2  Com.  103:  **  An  estate  in 
lands  and  tenaments,  and  hereditaments,  signifies  such  interest 
as  the  tenant  hath  therein."  The  estate  of  Wattles,  in  the 
mortgaged  premises,  was  his  legal  interest  in  each  and  eveiy 
portion  of  them.  The  estate  of  Johnson  in  the  same  premises, 
was  his  equitable  interest  in  each  and  every  portion  of  them. 
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When  Wattles,  therefore,  became  the  purchaser  of  Johnson's 
equitable  interest  in  two  thirds  of  the  premises,  the  whole  legal 
and  equitable  estates  in  those  two  thirds  were  united  in  him,  and 
I  cau  perceive  no  reasoncT why  that  might  not  have  been  a  merger 
pro  ianio, 

Wiiscols'  case,  2  Co.  Bep.  61,  is  a  direct  authority  for  the  doo< 
trine,  that  a  portion  of  a  particular  estate  may  be  merged  with- 
out the  residue.  It  is  there  said:  ''  If  the  reyersion  be  granted 
to  a  tenant  for  life,  and  another  iu  fee,  the  estate  for  life  is 
extinct  for  a  moiety;  for  tenant  for  life  cannot  purchase  or  get 
the  reversion  or  remainder  of  the  same  land,  but  the  estate 
for  life  will  be  merged,  having  regard  to  the  estate  which 
he  hath  gotten  in  the  reversion."  That  is,  there  shall  be  a 
merger  so  far  as  the  particular  and  residuary  estates  unite.  The 
tenant  in  that  case  having  the  whole  of  the  estate  for  life,  and 
a  moiety  of  the  reversion,  only  a  moiety  of  the  estate  for  life 
merged;  leaving  him  with  an  absolute  estate  in  one,  an  estate 
for  life  in  the  residue,  reversion  in  fee  in  the  stranger.  This 
is  a  case  precisely  analogous  in  principle  to  the  one  before  the. 
court. 

To  say  that  after  a  merger  has  taken  place  there  can  be  no 
foreclosure  of  the  mortgage,  nor  any  action  upon  the  bond, 
and  that  therefore  there  can  be  no  merger  of  a  part  of  the 
mortgaged  premises,  is  begging  the  question.  There  can, 
strictly  speaking,  perhaps  be  no  foreclosure  as  to  that  portion 
in  relation  to  which  a  merger  has  taken  place,  because  the  fact 
of  merger  presupposes  the  annihilation  of  the  equity  of  redemp- 
tion, which  is  the  only  object  and  effect  of  a  strict  foreclosure. 
But  what  is  to  prevent  a  foreclosure  as  to  the  residue.  It  can 
not  be  questioned  that  there  may  be  a  foreclosure  as  to  a 
portion  of  mortaged  premises,  and  not  as  to  the  residue.  It  is 
the  uniform  practice  of  a  court  of  chancery  to  prevent  a  sale 
of  the  whole  mortgaged  property,  where  it  is  made  to  appear 
that  a  portion  of  it  will  produce  a  fund  sufficient  to  pay  the 
mortgage  debt;  and  where  it  is  obvious  that  it  would  be  either 
useless  or  inequitable  for  the  foreclosure  to  embrace  the  whole 
mortgaged  premises,  there  can  be  no  doubt  of  the  authority  or 
the  disposition  of  a  court  of  equity  to  restrict  it  to  a  particular 
portion. 

The  only'(lifficulty  which  it  appears  to  me  can  possibly  arise 
is  as  to  the  apportionment  of  the  debt;  and  under  the  ample 
discretion  which  courts  of  equity  exercise  in  relation  to  mort« 
gage  securities,  I  am  persuaded  that  the  difficulty  from  this 
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aooroe  would  not  be  found  fonnidable.  All  the  parties  in  in- 
terest are  neooooarily  brought  before  the  court.  The  rights  of 
all  are  diacloeed,  and  the  decree  is  moulded  according  to  the 
exigencies  of  the  yarious  and  complicated  equities  of  the  case. 
This  plastic  power  of  a  court  of  equity  has  ne?er  been  exer- 
cised with  more  yigor  or  benignity  than  in  the  chancery  of  this 
state.  The  case  of  Tice  t.  Annin^  2  Johns.  Oh.  126»  is  bat  one 
of  many  illustrations  which  might  be  produced  of  the  troth  of 
this  remark. 

The  same  observations  are  applicable  to  the  difficulty  which, 
it  is  alleged,  would  be  found  in  fixing  the  measure  of  recoveiy 
in  any  suit  which  might  be  instituted  upon  the  bond  for  the 
balance  remtdning  due  after  the  merger.  I  am,  therefore,  of 
opinion  that  a  merger  in  relation  to  that  portion  of  the  mort- 
gaged premises,  the  legal  and  equitable  titles  in  which  were 
united  in  Wattles  would  not  be  preyented  by  the  fact  that  no 
such  union  had  taken  place  as  to  the  residue.  It  remains, 
then,  to  inquire  whether  there  was  a  meiger  of  any  portion  ef 
the  premises;  and  this  will  depend  entirely  upon  the  intention 
of  Wattles,  either  expressed  or  implied,  that  there  should  oz 
should  not  be  a  merger. 

The  rule  upon  tlds  subject  is  perspicuously  stated  by  the 
master  of  the  rolls,  Sir  William  Grant,  in  Ibrbes  y.  MoffaU,  18 
Yes.  889.  He  says:  '*It  is  yery  clear  that  a  person  becoming 
entitled  to  an  estate,  subject  to  a  charge  for  his  own  benefit, 
may,  if  he  choose,  at  once  take  the  estate  and  keep  up  the 
charge.  Upon  this  subject  a  court  of  equity  is  not  guided  by 
the  rules  of  law.  It  will  sometimes  hold  a  charge  extinguished 
where  it  would  subsist  at  law,  and  sometimes  preserve  it  where 
at  law  it  would  be  merged.  The  question  is  upon  the  inten- 
tion, actual  or  presumed,  of  the  person  in  whom  the  interests 
are  united.  In  most  instances  it  is  with  reference  to  the  party 
himself,  of  no  sort  of  use  to  have  a  charge  on  his  own  estate; 
and  where  that  is  the  case,  it  will  be  held  to  sink,  unless  some- 
thing shall  have  been  done  by  him  to  keep  it  on  foot/'  The 
same  general  doctrine  is  laid  down  and  acknowledged  in  all  the 
cases:  Ld.  Compton  y.  Oxenden^  2  Ves.  jun.  263;  S.  C,  4  Br. 
Ch.  Oas.  898;  Thomas  y.  Semeys,  2  Yem.  848;  Oardner  y. 
Aston,  8  Johns.  Ch.  63  [8  Am.  Dec.  465];  MiUa  y.  C<m8tock,  6  Id. 
214;  Starr  y.  EUia,  6  Id.  893;  2  Fonbl.  162,  c.  C,  V  8.  One 
consideration,  therefore,  is,  whether  Wattles  has  done  anything 
to  determine  that  election  which  he  undoubtedly  had.     If  not. 
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the  qnesfcion  "will  be  upon  the  premimptioa  of  law  under  the 
ciTcuxnetanoes  of  the  case. 

The  fixBt  point  to  be  settled  under  this  head  of  inquiry  is. 
inthin  what  period  was  Wattles  bound  to  make  his  election 
whether  the  equitable  and  legal  estates  should  remain  distinct, 
or  become  united  in  his  hands;  for,  until  this  is  determined  we 
know  not  what  acts  or  declarations  of  his  are  to  be  taken  into 
consideration.  If  he  was  bound  to  make  his  election  within  a 
given  time,  mx  months  for  instance,  then  we  have  only  to  ex- 
amine whether,  within  that  period,  he  did  anything  that  de- 
termined the  election.  If  not,  then  we  resort  to  the  presump- 
tion of  law  which  arises  upon  the  case;  and  that  presumption 
must  control,  although  it  be  repelled  and  contradicted  by  the 
clearest  and  most  unequivocal  manifestations  of  his  intention, 
subsequent  to  the  lapse  of  the  given  time.  Most  of  the  English 
cases  have  been  decided  upon  the  presumed  intention  of  the 
party,  there  being  no  evidence  of  actual  intention.  Thus  the 
case  of  Ld.  Gompton  v.  Oxenden,  4  Br.  Oh.  Oas.  398,  was  one  of 
a  lunatic,  who  was  incapable  of  ezpressiug  any  intention.  So 
also  of  Ex  parte  Orimstone,  Ambl.  706,  and  Powell  v.  Morgan, 
2  Yem.  90;  Thomas  v.  Kemeys,  Id.  848,  and  Lawrence  v.  Blaich^ 
ford.  Id.  457,  were  cases  of  infancy.  An  intention  in  the  two 
first  cases  FoweU  v.  Morgan  and  Thomas  v.  Kemeys,  had  been 
expressed  it  is  true,  by  the  making  of  wills,  but  the  lord  chan- 
cellor, in  Ld.  CompUm  v.  Oxenden,  says:  ''The  cases  of  infants 
turn  upon  a  supposed  intent.  The  court  saw,  in  Thomas  v. 
Kemeys,  that  it  was  much  more  beneficial  for  the  infant  that  the 
interest  should  continue  pernal." 

But  in  Fortes  v.  MoffaU,  18  Yes.  jun.  889,  the  acts  of  the 
party  were  considered  and  examined  for  a  series  of  years,  and 
up  to  the  time  of  his  death,  for  some  evidence  of  his  intention 
as  to  the  continuance  or  merger  of  the  charge;  and  no  act  of 
his  having  been  found,  which  was  decisive  upon  the  point,  the 
case  turned  upon  the  legal  presumption  of  his  intention,  that 
the  charge  should  not  merge,  because  it  was  for  his  interest  that 
it  should  not  No  resort  was  had  to  legal  presumption  of  his 
intent,  until  the  whole  period  between  the  time  when  the  estates 
united  and  the  death  of  the  party  (which  was  ten  years),  had 
been  searched  in  vain  for  some  conclusive  evidence  of  his  actual 
intention. 

In  Gardner  v.  A^r,  8  Johns.  Oh.  58  [8  Am.  Dec.  465],  more 
than  three  years  had  elapsed  after  the  union  of  the  legal  and 
equitable  estates,  before  the  mortgage  was  assigned.    It  was 
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heard  upon  bill  and  answer;  of  coarse  there  was  no  proof  in  the 
case,  and  do  act  appeared  to  have  been  done  by  Winter,  be- 
tween the  time  when  the  two  estates  came  into  his  hands,  and 
the  time  when  he  assigned  the  mortgage  to  Gardner.  Bat  the 
chancellor  appears  to  have  put  his  decree  upon  the  ground  that 
the  assignment  was,  in  fact,  made  subsequent  to  the  conyejance 
to  the  defendant  Astor;  it  not  having  been  acknowledged  until 
after  that  period,  Astor  swearing  that  ^he  believed  it  was  not 
made  until  after  the  conyejance  to  him,  and  there  beings  no 
proof  to  show,  as  the  chancellor  remarks,  when  it  was  actually 
made. 

The  case  of  Mills  v.  Comatock,  5  Johns.  Oh.  214,  was  decided 
upon  its  own  peculiar  circumstances,  and  the  question  of  elec- 
tion did  not  there  aris  *.  The  chancellor  put  his  decree,  upon 
the  ground  that  the  assignment  of  the  mortgage  to  Oomstock 
was  a  deed  or  conyejance  within  the  meaning  of  the  register- 
ing act  of  January  8,  1794,  and  not  having  been  registered, 
was  fraudulent  and  void  as  against  Mills,  who  was  a  subsequent 
purchaser  for  valuable  consideration.  The  assignment  being 
void,  the  mortgage  was  to  be  considered  still  in  the  hands  of 
Herrick,  and  the  deed  from  him  to  Hills,  being  the  first  act  of 
his  which  legally  affected  the  transaction,  must  necessarily  be 
considered  as  conclusive  evidence  of  an  election  on  his  part, 
that  the  two  estates  should  unite;  because  that  deed  purported 
to  convey  an  estate  which  it  could  not  convey  unless  a  merger 
had  taken  place.  But,  as  I  have  already  remarked,  the  chan- 
cellor put  it  upon  the  ground  of  fraud. 

In  Starr  v.  EUis,  6  Johns.  Oh.  393,  the  chancellor  does  say 
"  that  unless  some  beneficial  interest  be  shown  to  require  the 
charge  to  be  kept  up,  or  the  intention  to  keep  up  the  charge  be 
immediately  and  duly  declared,  it  shall  merge."  Upon  an  ex- 
amination of  that  case,  it  will  be  found  that  the  assignment  of 
the  mortgage  was  from  a  father  to  a  son.  The  bill  alleges  the 
assignment  to  have  been  fraudulent.  The  son  appears  not  to 
have  answered.  The  father,  it  is  true,  denies  the  fraud,  and 
says  the  assignment  was  made  in  satisfaction  of  a  debt  due 
from  him  to  his  son.  The  proofs  taken  in  the  cause  are  not 
stated.  What  they  must  have  been  may  be  inferred  from  the 
language  of  the  chancellor.  He  says:  "  The  facts  warrant  the 
charge  of  a  fraudulent  combination  between  the  two  defendants 
to  set  up  the  mortgage  to  the  prejudice  of  the  plaintiff's  title, 
which  he  purchased  gf  the  defendant,  Samuel  Ellis.  The  credit 
of  the  answer  of  Samuel  Ellis  is  very  much  shaken  by  the  proof 
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against  the  truth  of  some  of  its  ayerments,  and  I  am  entirely 
aktisfied  that  the  mortgage  has  been  fraudulently  assigned,  aud 
set  on  foot  to  injure  tiie  plaintiff's  title.  The  assigoment  to 
the  son,  if  even  before  the  plaintiff's  purchase,  was  colorable 
only.  The  marks  of  fraud  are  upon  every  part  of  this  transac- 
tion." 

It  will  be  perceived,  then,  that  in  the  opinion  of  the  chan- 
cellor, this  was  a  case  of  actual,  gross  and  glaring  fraud;  that 
the  assignment  was  colorable  only;  and  (admitting  the  mort- 
gage to  have  been  a  subsisting  security)  would  have  been  void, 
not  only  against  a  bona  fide  purchaser,  but  even  against  the 
creditors  of  the  father.  The  question  of  merger  did  not,  there- 
fore, necessarily  arise  in  the  case;  for  whatever  might  have  been 
the  opinion  of  the  chancellor  upon  that  point,  the  assignment 
must  have  been  declared  void  on  the  ground  of  fraud.  The 
observation  of  the  chancellor,  therefore,  "  that  the  intention  to 
keep  up  the  charge  must  be  immediately  declared,"  comes  to  us 
with  a  diminished  weight  of  authority.  He  must  have  per- 
ceived that  the  question  of  fraud  controlled  the  case,  and  per- 
ceiving that,  it  is  not  disrespectful  to  him  to  suppose  that  he  gave 
to  the  other  features  of  the  case  a  consideration  less  laborious  and 
profound  than  he  would  otherwise  have  done.  In  questioning 
the  correctness  of  that  position,  therefore,  I  consider  myself  as 
combating  the  impressions  merely,  and  not  the  authority  of 
the  chancellor.  But  there  was,  in  truth,  in  that  case,  a  lapse 
of  fourteen  months  between  the  purchase  of  the  mortgage  by 
Samuel  Ellis  and  the  assignment  to  his  son.  And  if  the  case 
had  tamed  upon  the  question  of  merger,  all  that  would  have 
been  decided  by  it  is,  that  if  the  party  in  whom  the  legal  and 
equitable  estates  unite,  does  not,  within  fourteen  months,  de- 
clare his  intention  that  they  shall  or  shall  not  remain  distinct, 
the  law  will  presume  his  intention  from  the  circumstances  of 
the  case.  To  establish  the  rule  that  the  intention  of  the  party 
shall  be  immediately  declared,  or  the  law  shall  declare  it  for 
him,  would  be  virtually  to  take  from  him  the  privUege  of  elec- 
tion. How  is  he  to  make  his  intention  known  except  by  his 
acts  in  relation  to  the  property  which  is  the  subject  of  the 
charge?  Is  hot  a  reasonable  time,  then,  to  be  allowed  him? 
Is  he  to  be  compelled  immediately  to  assign  the  charge,  if 
he  intends  to  keep  it  distinct?  or  to  sell  the  fee,  if  he  intends 
the  charge  shall  merge? 

If  the  law  gives  him  the  privilege  of  election,  it  will  give  him 
a  reasonable  time  within  which  to  make  it.    This  appears  to  me 
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to  be  the  good  sense  of  the  rule;  and  it  is  clearly  sanctioned  by 
the  authorities  to  which  I  have  adverted — particularly  by  the 
case  of  Forbes  t.  MoffaU.  What  is  to  be  considered  a  reason- 
able time  must  depend,  in  some  degree,  upon  the  circumstanoea 
of  each  case  upon  the  nature  of  the  charge,  the  situation  of  the 
property,  and  the  circumstances  of  the  indiTidual. 

Let  us,  then,  inquire  whether  Wattles,  within  a  reaaonabia 
time  after  he  became  the  purchaser  of  the  equity  of  redemption, 
did  anything  which  clearly  manifested  his  intention  that  it 
should,  or  should  not,  merge  in  the  legal  estate.  The  circum* 
stances  relied  upon  to  show  that  Wattles  considered  the  mort- 
gage as  merged,  and  so  iutended,  are,  that  after  the  sheriflTa 
sale,  he  entered  into  possession  of  the  premises;  that  he  repeat- 
edly declared  the  whole  title  to  the  Johnson  property,  except 
the  interest  acquired  by  Sabin  at  the  sherifTs  sale  was  in  him, 
that  he  offered  to  sell  it,  and  said  he  would  give  a  clear  title. 

It  does  not  appear  that  Wattles,  himself,  ever  entered  into 
the  actual  possession  of  the  property.  Johnson,  the  mortgagor, 
continued  in  the  house  until  the  spring  of  1819 — ^that  is,  for  a 
year  after  the  sale — andMorey,  the  respondent,  took  possession 
of  the  residue,  under  some  agreement  with  Wattles,  either  in  the 
fall  of  1818,  or  the  succeeding  winter.  Reuben  West  says  he 
entered  in  December,  1818;  Thadeus  M.  Wood  says  the  latter 
part  of  the  year  1818;  Wm.  Clark  says  in  November  or  Decem- 
ber, 1818;  Asariah  Smith  says  in  the  winter  of  1818  and  1819. 
The  witnesses  all  speak  of  the  whole  mortgaged  premises;  for 
the  fifteenth  interrogatory,  to  which  these  answers  are  respon- 
sive, asks  when  D.  Morey  went  into  possession  of  the  premises 
contained  in  the  deed  marked  B.  Now,  the  deed  marked  B.  is 
the  deed  of  the  fourteenth  June,  1819,  from  Wattles  to  D. 
Morey,  for  the  whole  of  the  mortgaged  premises.  The  entry, 
therefore,  of  Morey,  as  the  agent  or  tenant  of  Wattles,  extended 
not  only  to  that  portion,  the  equity  of  redemption  in  which  had 
been  purchased  by  Wattles,  but  also  to  that,  the  equity  of  re- 
demption in  which  had  been  purchased  by  Sabin.  The  entiy 
and  possession  were  precisely  the  same  in  relation  to  both  por- 
tions. 

The  question,  then,  is,  in  what  character  did  he  enter,  as 
mortgagee  or  absolute  owner?  I  answer,  as  to  Sabin's  portion, 
he  must  have  entered  as  mortgagee,  because  he  had  no  right  to 
enter  in  any  other  character.  The  inference,  then,  is  irresisti- 
ble, that  he  entered  as  mortgagee,  and  mortgagee  only.  As 
far,  therefore,  as  the  taking  possession  of  the  mortgaged  prem- 
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ises  affords  any  evidence  of  Wattles's  intention,  it  is  that  he 
meant  to  keep  the  legal  and  equitable  estates  distinct. 

Sjlvano  Touslej,  Thos.  I.  Gilbert,  and  Hezeldah  L.  Cbranger, 
all  swear,  that  in  the  summer  of  1818,  Wattles  claimed  to 
have  a  complete  and  perfect  title  to  the  Johnson  property,  and 
a  right  to  sell  and  dispose  of  it,  except  Sabin's  portion;  and  so 
he  most  unquestionably  had.  He  had  the  legal  estate  by  his 
mortgage,  and  the  equitable  by  purchase;  and  he  had  the  power 
of  uniting  them  whenever  he  pleased.  But  does  the  assertion 
of  that  fact  afford  any  eyidence  of  a  present  subsisting  intention 
to  unite  them  ?  Clearly  not.  It  is  well  remarked  by  the  mas- 
ter of  the  rolls,  in  Forbes  t.  Mojg^aU:  '*That  the  owner  of  a 
charge  is  not,  as  a  condition  of  keeping  it  up,  called  upon  to 
repudiate  the  estate.  The  election  he  has  to  make  is  not 
whether  he  will  take  the  estate  or  the  charge,  but  whether,  tak- 
ing the  estate,  he  means  the  charge  to  sink  into  it,  or  to  con- 
tinue distinct  from  it."  I  lay  out  of  the  case  all  the  declarations 
which  Wattles  is  said  to  have  made,  that  he  had  a  deed  for  the 
property  from  Johnson.  They  are  clearly  incompetent  evidence, 
as  against  the  appellant,  of  the  existence  of  the  deed.  Nor  do 
they,  in  my  judgment,  afford  the  slightest  evidence  upon  the 
point  now  under  discussion. 

The  assignment  of  the  mortgage  from  Wattles  to  James,  is 
the  next  event  in  the  order  of  time;  and,  indeed,  it  was  anterior 
to  the  possession  of  the  mortgaged  premises  taken  by  Morey. 
The  balance  of  the  evidence  is,  that  Morey  did  not  enter  until 
December,  1818.  The  assignment  was  on  the  ninth  of  Novem- 
ber preceding.  It  was  entitled,  therefore,  to  be  first  considered 
in  determining  the  intent  of  Wattles. 

I  apprehend  there  can  be  no  difference  of  opinion,  as  to  the 
decisive  evidence  which  this  assignment  affords,  of  Wattles's  in- 
tention to  keep  the  charge  distinct  from  the  legal  estate.  It 
contained  a  solemn  covenant  that  the  bond  and  mortgage  were 
a  subsisting  security,  and  that  the  sum  of  twelve  thousand  dol- 
lars was  then  due  upon  it.  It  was  the  first  act  on  the  part  of 
Wattles,  after  the  union  of  the  two  estates  in  his  hands,  which 
affords  any  evidence  of  his  intention  whether  they  should  be 
kept  distinct  or  not.  It  was  within  six  months  and  a  half  after 
he  acquired  the  charge,  which  I  cannot  consider  an  unreason- 
able time  to  allow  him  for  making  his  election.  It  affords,  then, 
in  my  judgment,  competent  and  conclusive  evidence  of  the  ac- 
tual intention  of  Wattles  that  there  should  be  no  merger,  and 
precludes  all  inquiry  into  the  presumption  of  intent  which  the 
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law,  in  the  absence  of  such  evidence,  might  have  inferred  from 
the  facts  in  the  case. 

When  the  assignment  was  made,  there  were  no  claims  oi 
rights  in  conflict  with  it.  Nothing  had  been  done  by  Wattles 
to  render  it  unjust  or  inequitable  to  keep  the  estates  distinct^ 
in  conformity  with  his  declared  wish  and  intention.  No  man 
had  dealt  with  him  upon  the  legal  presumption  of  merger,  and 
no  one  had  a  right  to  question  or  impeach  the  transaction  be- 
tween him  and  the  appellant.  That  the  demand  of  the  appel- 
lant, for  which  he  took  the  assignment  of  the  mortgage  as  se- 
curity, was  just  and  equitable,  as  against  Wattles,  has  not  been» 
and  cannot  be  denied.  He  reoeiyed  for  it  a  fall  and  fair  consid- 
eration, and  unless  he  has  forfeited  the  rights  thus  acquired^ 
by  his  subsequent  acts,  he  is  entitled  to  a  full  and  unconditional 
enjoyment  of  them. 

I  have  endeavored  to  show  that  the  appellant  has  done  eyery- 
thing  which  he  was  bound  by  law  to  do.  Let  us  inquire,  for  one 
moment,  whether  the  respondent,  in  dealing  with  Wattles,  ex- 
ercised the  caution  which,  as  a  prudent  man,  he  ought  to  have 
done.  It  was  a  matter  of  public  notoriety  that  Wattles  had  a 
mortgage  upon  the  Johnson  property.  It  was  also  matter  of 
record,  for  the  mortgage  was  registered.  The  respondent  had 
legal,  and  undoubtedly  actual,  knowledge  of  the  fact.  When  he 
took  his  conveyance,  therefore,  on  the  fourteenth  of  June,  1819, 
he  knew  that  Wattles's  titles  to  the  property  conveyed  originated 
in  a  mortgage.  He  knew,  then,  that  the  mortgage  was  one  of 
the  title  deeds  of  the  estate.  If  he  knew  of  the  purchase  of  the 
equity  of  redemption  by  Wattles,  he  also  knew,  in  judgment  of 
law,  that  it  was  in  the  power  of  Wattles  still  to  keep  the  equit- 
able and  legal  estates  distinct.  He  knew  that  an  assignment  of 
the  mortgage  by  Wattles,  immediately  or  within  reasonable  time 
after  the  purchase  of  the  equity  of  redemption,  would  determine 
his  election,  and  pass  the  legal  estate  to  his  assignee.  He  knew 
that  the  possession  of  the  title-deeds,  if  not  indispensable,  is  a 
measure  of  prudent  precaution  on  the  part  of  the  purchaser; 
for  he  took  from  Wattles  the  deeds  from  the  sheriff  and  Sabin 
to  him.  Did  he  thus  act  with  the  proper  caution,  not  only  in 
omitting  to  demand  the  mortgage  as  one  of  the  title-deeds,  but 
in  omitting  to  make  any  inquiry  concerning  it?  If  he  had  asked 
for  the  mortgage,  and  its  delivery  had  been  evaded  or  refused, 
it  would  have  excited  suspicion  and  inquiry,  which  would  havt 
led  to  a  discovery  of  the  assignment.  To  whom,  then,  is  negli« 
gence  imputable,  and  who  has  trusted  most. 


Dec.  1823.]  James  v.  Mobet.  501 

The  chancellor  says:  "The  assignee  has  no  right  to  com- 
plain. He  dealt  with  a  suspicious  instrument  that  ought  to 
have  put  him  upon  inquiry.  He  knew,  or  was  bound  to  know, 
for  it  was  matter  of  record  that  Wattles  had  purchased  in  the 
equity  to  at  least  three  fourths  of  the  premises.  Why  did  he 
not  record  the  assignment,  and  why  did  he  not  take  a  new 
mortgage?*'  The  answer  to  most  of  these  inquiries  is  to  be 
found  in  the  considerations  which  I  have  already  submitted. 
James  had  no  actual  knowledge  of  the  purchase  by  Wattles. 
The  recording  of  the  sherififs  deed  was  not  notice  to  him  in 
judgment  of  law;  for,  by  law,  it  was  not  necessary  to  record  it. 
He  did  not  record  his  assignment  for  the  same  reason.  He 
inay  not  have  taken  a  new  mortgage,  because  he  did  not  know 
that  Wattles  had  it  in  his  power  to  give  one;  or,  if  he  did  know 
it,  be  understood  that  a  new  mortgage  could  cover  but  three 
fourths  of  the  premises,  and  he  may  have  taken  the  assignment, 
because  he  preferred  security  upon  the  whole  to  security  upon 
a  portion  of  the  premises.  The  instrument  with  which  he  dealt 
may  have  been  a  suspicious  one,  though  I  must  confess,  I 
have  been  u^iable  to  discover  what  rendered  it  so.  But  con- 
cede the  fact  that  here  was  sufficient  to  put  James  upon  in- 
quiry, and  that  he  did  inquire,  what  discovery  could  the  most 
diligent  investigation  have  made  which  would  have  warned  him 
against  taking  the  assignment?  He  would  have  learned  that 
the  legal  and  equitable  estates  were  both  in  Wattles;  that  he 
had  done  no  act  which  evinced  an  intention  on  his  part  that 
the  former  should  merge  in  the  latter;  that  he  had  neither 
parted  with,  nor  incumbered  either;  and  that  there  was  no 
living  being  whose  rights  or  interests  would  be,  in  the  remotest 
degree,  affected  by  his  determination  to  unite  or  to  preserve  the 
two  estates  distinct.  If  he  had  asked  the  respondent  whether 
he  had  any  interest  in  the  question,  he  would  have  learned  that 
he  had  not.  The  most  diligent  inquiry  would,  therefore,  have 
resulted  in  a  conviction,  on  the  part  of  the  appellant,  that  there 
was  no  legal  or  equitable  objection  to  his  taking  the  assign- 
ment. His  right,  therefore,  is  not  only  first  in  point  of  time, 
but  it  is  supported  by  the  better  equity.  I  am  accordingly  of 
opinion  that  the  decree  of  his  honor,  the  chancellor,  should  be 
reversed. 

It  will  be  perceived  that  the  view  which  I  have  taken  of  the 
case  has  rendered  it  unnecessary  for  me  to  consider  whether 
the  appellant's  judgment  was  valid  as  against  the  respondent's 
mortgage  or  not,  though  I  should  be  inclined  to  the  opinion 
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that  it  Tvas  not,  upon  the  authority  of  Lawless  v.  Racked^  16 
Johns.  149;  and  Brmkerhoff  v.  Marvin^  5  Johns.  Ch.  320,  with- 
out having  given  to  the  subject  much  consideration.  An  ex* 
amination  of  the  accounts  between  Wattles  and  Morej  is  also 
unneoessaiy;  for  having  come  to  the  conclusion  that  the  appel- 
lant's mortgage  is  first  to  be  satisfied,  the  amount  for  which  the 
respondent's  is  to  stand  must  be  perfectly  immaterial  to  the 
appellant.  If  there  should  be  any  surplus,  it  may  be  matter  of 
discussion  between  Wattles  and  Morey. 

I  have  also  omitted  to  consider  what  interest  Sabin  acquired 
in  the  mortgaged  premises  by  this  purchase  at  the  sherifiTs  sale. 
Whether  the  equity  of  redemption  merely,  or  the  whole  estate, 
in  consequence  of  Wattles's  silence  as  to  his  incumbrances;  be- 
cause, whatever  he  acquired  passed  to  Wattles  by  his  subse- 
quent release,  and  neither  he  nor  his  grantee  can  set  up  the 
fraud  to  bar  the  incumbrance  of  the  api>ellant.  If  he  acquired 
from  Sabin  anything  beyond  the  equity  of  redemption,  it  inured 
to  the  benefit  and  confirmation  of  his  deed  of  assignment  to  the 
appellant,  and  did  not  pass  by  his  deed  to  the  respondent: 
Ttevwan  v.  Laurence ^  1  Salk.  276,  2  res.;  Palmer  v.  Eking,  2 
Ld.  Raym.  1560;  Jackson  v.  Bull,  1  Johns.  Cas.  90. 

Savaos,  0.  J.  (after  stating  the  facts,  substantially  as  de- 
tailed by  Woodworth  and  Sutherland,  Justices):  The  appellant 
seeks  to  foreclose  the  mortgage  assigned  to  him,  or  to  recover 
the  money  on  his  judgment  against  Wattles.  The  respondent 
claims  to  hold  the  premises  in  pledge  for  the  objects  for  which 
they  were  mortgaged,  and  also  for  a  general  balance  due  to  him 
from  Wattles.  To  determine  correctly  the  rights  of  the  parties, 
it  becomes  important  to  ascertain  those  of  Wattles  on  the  ninth 
of  November,  1818. 

The  mortgage  was  given  upon  sufficient  consideration,  and 
there  can  be  no  doubt  that  the  whole  twelve  thousand  dollars, 
and  more,  were  advanced  by  Wattles.  It  must  then  be  still  a 
subsisting  incumbrance,  unless  it  has  become  inoperative  in 
consequence  of  the  sheriff's  sale  of  the  twentieth  of  April, 
1818.  The  sheriff  sold  the  equity  of  redemption  only:  Jackson 
V.  HuU,  10  Johns.  418.  There  is  no  pretense  for  alleging  that 
the  mortgagee,  by  his  silence  at  the  sale,  forfeited  his  rights. 
His  mortgage  was  registered,  which  was  notice  to  all  the 
world;  and  the  judgments  upon  which  the  executions  issued 
were  younger  than  the  mortgage.  Two  witnesses  heard  Wattles 
give  notice  of  his  claim;  others,  though  present  at  the  sale,  did 
not  hear  this  notice;  but  it  is  clear  that  the  bidders  knew  of  the 
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mortgage,  or  they  would  not  have  Buffered  property  worth  eight 
thousand  or  ten  thousand  dollars  to  be  sold  for  six  hundred 
and  siztj-fiye  dollars.  That  Sabin  knew  of  the  mortgages,  is 
proTed  by  his  subsequently  convejing  to  Wattles  for  a  nominal 
consideration.  Whether  Wattles  had  a  deed  from  Johnson, 
previous  to  the  sale,  I  think  very  immaterial,  as  it  must  have 
been  of  later  date  than  the  judgments  on  which  the  sale  was 
made.  When,  therefore,  Sabin,  purchased  one  fourth  of  the 
mortgaged  premises,  there  can  be  no  doubt  that  he  had  a  good 
title  to  the  equity  of  redemption  for  so  much,  whether  Wattles 
had  a  previous  deed  or  not.  Sabin  was  the  owner  of  this 
equity  of  redemption  on  the  ninth  of  November,  1818,  and  as 
to  that  part  of  the  mortgaged  premises  there  could  be  no 
merger.  The  mortgage  was  certainly  valid  pro  tanto;  and  the 
appellant's  right  was  complete  before  Sabin  conveyed  to 
Wattles,  which  was  not  until  the  twenty*sixth  of  May,  1819. 
The  doctrine  of  merger,  as  derived  from  the  decisions  in  Great 
Britain  and  this  state,  seems  to  be  this:  That  when  the  legal 
and  equitable  estates  become  united  in  the  same  person,  the 
equitable  is  merged  in  the  legal  estate,  unless:  1.  The  partyin 
whom  they  unite  manifest  an  intention  to  keep  them  separate; 
or,  2.  It  is  manifestly  his  interest  to  keep  them  so;  but  when  it 
ia  indifferent  whether  they  unite  or  not,  or  when  an  intention 
to  unite  them  is  shown,  then  they  shall  be  united.  In  this 
case  it  has  not  been  shown  that  Wattles  had  any  interest  in 
keeping  the  two  estates  separate;  and  so  fax  as  his  intentions 
are  in  evidence,  from  his  declarations  or  his  acts,  previous  to 
his  assignment  of  the  ninth  of  November,  they  go  to  prove 
a  merger.  His  declarations  that  he  owned  the  whole  property, 
and  offers  to  sell,  proves  it. 

In  my  opinion ,  therefore,  the  assignment  of  Johnson's  mortgage, 
BO  far  as  the  property  purchased  at  the  sheriff's  sale  by  Wat- 
tles is  concerned,  can  have  no  greater  effect  than  that  of  an  un- 
registered mortgage.  At  the  time  when  this  mortgage  was 
assigned,  the  appellant  took  a  judgment,  which  is  not  im- 
peached as  to  the  fairness  of  the  transactions  between  the 
parties,  but  a  technical  objection  is  raised,  that  the  specification 
required  by  the  statute  then  in  force,  was  insufficient.  The 
decision  in  the  case  of  Lawless  v.  HackeU^  16  Johns.  149,  is  in 
point  and  shows  the  objection  to  be  well  founded.  In  the  view 
which  I  have  taken  of  ihis  subject,  it  does  not  become  necessary 
to  question  the  correctness  of  that  decision.  It  may,  however, 
be  proper  to  remark,  in  passing,  that  the  evil  proposed  to  be 
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remedied  by  the  law  of  1818,  was  the  facility  of  committiiig 
frauds  in  entering  up  judgments  by  confession;  as  it  was  the 
practice,  whatever  might  be  the  real  consideration,  to  state  it  to 
be  money  lent.  The  legislature,  therefore,  required  the  nature 
and  consideration  of  the  debt  to  be  stated  in  the  specification; 
but  when  the  court  carried  it  so  far  as  to  require  every  item  of 
the  plaintiff's  account  to  be  specified,  the  legislature  seems  to 
have  considered  the  remedy  worse  than  the  disease,  and,  in 
1821,  repealed  the  act. 

As  the  objection  to  this  specification  is  strictly  technical,  if  it 
be  considered  tenable,  a  technical  answer  should  be  received. 
By  the  act,  a  judgment  without  a  specification,  shall  be  adjudged 
fraudulent  as  ifc  respects  any  other  bona  fide  judgment-creditors^ 
''and  every  bona  fide  purchaser  for  valuable  consideration,  of 
any  lands  bound  or  affected  by  such  judgment."    The  respond* 
ent  is  not  a  judgment-creditor.   He  Ib  simply  a  mortgagee.    He 
is  not,  therefore,  technically  a  purchaser:  Berry  v.  Mutual  Insur- 
ance  Company,  2  Johns.  Gh.  612;  nor  do  I  think  the  legislature 
contemplated  a  mortgage-creditor  by  the  terms  bona  fide  pur- 
chaser for  valuable  consideration.     In  the  language  of  the 
chancellor  in  Searing  v.  Brinkerhoff,  5  Johns.  Ch.  331:  "Pur- 
chasers are  there  mentioned  in  contradistinction  to  creditors, 
and  the  word  is  used  in  the  common  and  popular  sense. "  "  The 
act  ought  not  to  be  extended  by  construction;  and  the  ordinary 
lien  of  the  judgment-creditor,  who  might  happen  through  the 
inadvertance,  or  the  error  of  counsel,  to  omit  as  particular  a 
specification  as  the  act  required,  ought  not  to  be  impaired 
except  in  favor  of  those  particular  persons,  who  can  bring 
themselves  clearly  and  strictly  within  the  letter  and  within  the 
meaning  and  policy  of  the  exception.    In  my  Judgment,  it  is  no 
answer  to  say  that  a  mortgagee  comes  within  the  reason  and 
policy  of  the  act.    The  legislature  may  have  had  wiser  reasons 
of  excluding  mortgagees  from  the  benefits  of  this  act,  as  well 
as  the  act  authorizing  the  redemption  of  lands  sold  on  execu- 
tion:" Maiter  of  Saunders  Van  Bensselaer  v.  The  Sheriff  of  Al- 
bany, 1  Cowen,  801.   It  is  sufficient  for  us  that  ila  lex  scripta  est. 

I  am,  therefore,  clearly  of  opinion  that  the  appellant  is  enti- 
tled to  the  benefit  of  his  judgment.  It  was  a  perfect  lien  as 
against  the  respondent.  He  admits  in  his  answer,  that  he 
knew  of  this  judgment  before  the  fourteenth  of  June,  1819, 
and  he  did  not  know  till  January,  1821,  that  there  was  any 
objection  to  the  specification.  All  his  arrangements  were  made 
with  Wattles,  and  his  securities  taken,  under  the  expectation 
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that  the  jadgment  was  a  lien  upon  the  lands  of  Wattles,  and  to 
be  satisfied  in  preference  to  his  mortgage;  and,  in  Decemher, 
1819,  this  jadgment  was  the  only  obstacle  in  the  way  of  an 
abeolxite  purchase. 

The  result  of  my  opinion  on  this  part  of  the  case  is,  that  the 
plaintiff  is  entitled  to  the  benefit  of  his  judgment,  and  to  his 
mortgage  also,  upon  the  fourth  part  of  the  premises  purchased 
l>y  Sabin  at  the  sheriff's  sale,  on  the  twentieth  of  April,  1818. 
As  to  the  other  three  fouiths  of  the  premises,  the  respondent, 
1  think,  is  entitled  to  preference  in  the  satisfaction  of  his  mort- 
gage, if  anything  remains  after  the  payment  of  James's  judg- 
ment, unless  his  rights  are  affected  by  other  circumstances  in 
the  case,  constituting  the  equities  of  the  parties.     This  part  of 
the  case  his  honor,  the  chancellor,  thought  decidedly  in  favor  of 
the  respondent,  and  placed  much  reliance  on  the  fact  that  the 
appellant  had  neglected  to  record  the  assignment.     It  was  con- 
ceded on  the  argument,  that  the  recording  acts  which  relate 
to  the  military  lands,  have  no  application  to  the  premises  in 
question,  they  not  being  a  part  of  those  lands;  and  this  conces- 
sion destroys  that  part  of  the  chancellor's  argument,  which  is 
predicated  on  the  necessity  of  recording  the  assignment.    I 
Icnow  of  no  law  requiring  the  assignment  of  a  mortgage  to  be 
recorded. 

If  notice  of  the  assignment  is  not  given  to  the  mortgagor, 
he  is  protected  in  any  payments  he  may  make  to  the  mortgagee. 
And  this  is  the  extent  of  the  risk  run  by  the  assignee,  who 
neglects  to  give  notice  of  the  assignment.  I  have  already 
stated,  that  I  consider  the  appellant's  assignment  operative 
as  to  one  fourth  of  the  premises,  and  as  to  the  other  three 
fourths  it  must  be  placed  upon  the  footing  of  an  unregistered 
mortgage.  The  respondent's  mortgage  was  recorded  as  an  ab- 
solute deed,  but  was  never  registered  as  a  mortgage.  They  are 
both,  therefore,  unregistered  mortgages:  Dey.  v.  Dunham,  2 
Johns.  Gh.  189.  The  second  mortgage  does  not  necessarily  gain 
a  x)reference,  unless  registered,  and  not  even  then,  if  the  sec- 
ond mortgagee  has  notice  of  the  first  mortgage.  The  rule, 
**qui  prior  est  tempore^  potior  est  jwre^'*  applies,  unless  the  ap- 
pellant has  been  guilty  of  fraud  or  culpable  negligence  by 
leaving  Wattles  in  possession  of  the  mortgaged  premises. 
Praud  is  not  imputed,  and  in  point  of  negligence,  the  parties 
are  equal.  ''  It  is  a  common  rule,"  say  the  books,  "  that  when 
of  two  persons  equally  innocent  or  equally  blamable,  one  must 
suffer,  the  loss  shall  be  left  with  him  on  whom  it  has  fallen;  and 
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here  comes  in  the  ofcher  rule,  that  the  equities  being  otherwise 
eqnal,  the  priority  of  time  must  determine  the  right:"  Berry  ▼. 
Mutual  Inmrance  Co.^  2  Johns.  Ch.  603.  It  seems  to  me,  there- 
fore, that  the  appeUant  is  entitled  to  preference  as  to  the  unr^- 
istered  mortgage  upon  the  three  fourths  of  the  prox>ertj  pur- 
chased by  Wattles  at  the  sheriff's  sale. 

But  even  if  the  respondent's  mortgage  were  to  have  prefer- 
ence, it  could  extend  only  to  the  objects  for  which  the  indem- 
nity  was  given,  to  wit,  the  Auburn  note,  and  the  Wattles  and 
Granger  debts.  As  an  additional  security.  Wattles  assigned 
all  his  stock,  etc.,  and  some  other  personal  property.  The  par- 
ties have  presented  very  contradictory  statements  as  to  the 
amount  of  the  security  afforded  by  means  of  the  personal  prop- 
erty. Taking  the  accounts  attached  to  the  respondent's  answer, 
it  appears  that  he  had  abundant  security  in  this  property.  And 
as  he  knew  of  the  appellant's  judgment  when  he  took  that  secur- 
ity, and  did  not  then  doubt  its  validity,  he  was  most  grossly 
negligent  in  omitting  to  indemnify  himself. 

On  the  whole  case,  therefore,  I  am  of  the  opinion  that  the 
decree  of  his  honor,  the  chancellor,  should  be  reversed. 

BOWKE,    BUBT,    DUDLET,    GrEEM,     HaTHAWAT,    HxTlITEB,     KiMO, 

Leffektb,  Malloby,  and  Bedfield,  senators,  concurred  in  the 
result  of  the  opinions  delivered  as  above  by  the  judges. 

Gbakeb,  Senator.  In  this  case,  from  the  facts  detailed  in  the 
pleadings  and  proofs,  it  appears  that  Johnson  gave  a  bond  and 
mortgage  to  Wattles,  to  secure  the  payment  of  twelve  thousand 
dollars,  dated  the  twenty-fourth  of  June,  and  registered  the 
seventeenth  day  of  July,  1817.  The  mortgaged  premises  were 
soli  on  the  twentieth  day  of  April,  1818,  by  virtue  of  executions 
on  several  judgments,  docketed  subsequent  to  the  execution  of 
the  mortgage.  Wattles,  the  mortgagee,  became  the  purchaser 
at  the  sale  of  three  parcels  of  the  premises,  took  a  deed  from 
the  sheriff,  and  had  it  recorded  on  the  twenty-eighth  day  of  the 
same  month.  William  H.  Sabin  purchased  one  parcel  of  the 
premises  at  the  same  sale,  and  Wattles,  on  the  ninth  day  of 
November,  1818,  assigned  the  mortgage  of  Johnson  to  the  ap- 
pellant, as  security  for  a  debt  previously  contracted  by  Meeker, 
for  nine  thousand  three  hundred  and  thirty-one  dollars.  Wattles, 
on  the  fourteenth  day  of  June,  1819,  for  a  valuable  considera- 
tion, sold,  in  fee,  the  whole  of  the  premises,  covered  by  the 
Johnson  mortgage,  to  the  respondent.  Prior  to  this  convey- 
ance. Wattles  had  purchased  of  Sabin  all  his  right  and  title  to 
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the   mortgaged  premises.    But  this  purchase  was  not  made 
anidl  after  the  assigmnent  of  the  mortgage  to  the  appellant. 

This  is  a  brief  summary  of  the  facts  in  the  case,  which  I  have 

deemed  most  material  in  forming  a  correct  decision.     Several 

other  points  were  made,  and  all  very  ingeniously  discussed  by 

counsel;  yet  it  appears  to  me,  from  the  view  I  have  taken  of  the 

subject,  that  the  real  merits  are  confined  to  very  narrow  limits, 

and  depend  entirely  on  the  doctrine  of  merger,  as  recognized 

and  settled  in  the  courts  of  law  and  equity  in  this  countiy,  and 

that  from  which  we  derive  our  system  of  jurisprudence.    I 

will  here  premise  that  I  consider  this  case,  from  all  which  has 

been  presented  to  the  court,  a  fair  contest  between  bona  Jide 

creditors,  to  obtain   securities  for  their  respective  debts  or 

liabilities,  from  a  debtor  who  was  willing  to  defraud  either  of 

them. 

I  shall  first,  then,  consider  whether  the  legal  and  equitable 
estates  had  vested  in  Wattles  under  such  circumstances  that, 
in  judgment  of  law,  the  mortgage  was  extinguished  by  merger 
as  to  those  parts  of  the  premises  purchased  by  him  at  the 
sherifTs  sale;  and  if  so,  secondly,  whether  that  part  purchased 
by  Sabin,  and  quitclaimed  to  Watties  after  the  assignment,  can, 
by  any  rule  of  law,  be  exempted  from  the  operation  of  the 
Johnson  mortgage  in  the  possession  of  the  respondent.  From 
all  the  authorities  which  I  have  been  able  to  examine,  I  con- 
sider the  rule  well  settled,  and  I  think  it  a  rule  founded  upon 
good  sense  and  justice,  that  when  the  legal  and  equitable 
claims  are  united  in  the  same  person,  the  equitable  titie  is 
merged,  and  no  longer  exists  except  in  special  cases.  In  sup- 
port of  this  position  the  cases  of  Gardner  v.  Astor,  8  Johns.  Ch. 
53  [8  Am.  Dec.  465];  MUls  v.  Ccmstoch,  5  Id.  214;  Starr  v.  MiM, 
6  Id.  309;  and  Complon  v.  Oxenden^  2  Yes.  jun.  261,  are  ex- 
plicit and  decisive. 

The  only  exceptions  to  this  rule  are:  1.  When  there  is  a 
declared  intention  on  the  part  of  the  mortgagee,  that  the  equi- 
table and  legal  tities  shall  continue  distinct;  2.  Where  an  in- 
tention to  continue  the  mortgage  may  be  fairly  presumed  from 
the  acts  of  the  mortgagee;  and,  3.  Where  the  law  will  pre- 
sume such  intention  from  the  circumstances  of  the  case,  with- 
out regard  to  the  acts  of  the  mortgagee,  which  it  will  do  in  two 
cases:  1.  When  -for  the  interest  of  the  party  the  mortgage 
should  continue;  and,  2.  When  from  the  situation  of  the  parties, 
as  in  the  case  of  an  infant,  he  cannot  make  his  election.  These 
are  all  the  cases  to  be  found  in  which  the  mortgage  will  be  deemed 
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a  sabBiBiing  incumbrance,  when  tbe  mortgagee  has  the  legal 
and  equitable  estates  united  in  himself.  But  when  it  is  indif- 
ferent to  the  party,  whether  the  charge  should  or  shoold  not 
subsist,  it  always  merges:  Ibrbes  t.  MoffaU^  18  Yes.  393.  Do 
the  facts  detailed  in  this  case  bring  it  within  any  of  the  excep- 
tions above  mentioned  ?  To  me  it  is  obvious  they  do  not. 

The  testimony  taken  in  this  case  shows  most  condosively 
that  there  was  no  declared  intention  on  the  part  of  Wattles  that 
the  mortgage  should  continue.     All  his  acts  and  declarationa 
before,  at,  and  after  the  sale,  manifest  most  unequivocallj  an 
intention  on  his  part  to  unite  the  titles  and  to  extinguish  the 
mortgage;  such  as  purchasing  of  Johnson  the  equity  of  redemp- 
tion; his  silence  at  the  sale,  and  after  sale,  representing  himself 
as  absolute  owner  of  the  premises  and  offering  to  sell  them  in 
fee.     The  fact  of  his  silence  at  the  sale  is  supported  by  every 
witness  who  has  testified,  with  the  single  exception  of  West, 
who  says  that  he  attended  the  sale,  and  after  the  property  was 
put  up  by  the  sheriff,  heard  Wattles  publicly  say  that  he  had  a 
mortgage  on  the  property  executed  by  Johnson  for  twelve  thou- 
sand dollars.    But  the  testimony  of  West  is  contradicted,  and 
I  think  perfectly  destroyed  by  the  witnesses  examined  who 
were  present  at  the  time;  all  unimpeached,  and  ten  in  number. 
And  how  could  the  declaration  of  Wattles,  in  relation  to  this 
mortgage^  be  deemed  public,  even  if  it  were  made  to  West, 
when  the  sheriff,  and  every  other  person  present  who  has  been 
examined,  heard  nothing  of  it.     In  fact,  it  is  not  to  b^  pre- 
sumed that  Wattles  should  have  made  such  a  declaration  in 
the  presence  and  hearing  of  those  witnesses,  as  he  had  before 
that  time  declared  to  most  of  them  that  he  had  purchased  the 
equity  of  redemption  of  Johnson. 

Nor  can  I  imagine  that  any  beneficial  object,  as  to  Wattles, 
could  exist  for  continuing  the  mortgage.  Indeed,  it  was  for 
his  advantage  that  it  should  merge;  for  by  the  merger,  he  be- 
came absolute  owner  in  fee,  and  went  into  actual  possession  of 
the  premises,  whereby  he  was  enabled  to  obtain  a  credit  from 
the  respondent,  which,  as  mortgagee,  he  probably  could  not 
have  obtained.  There  are  no  circumstances  from  which  the 
law  can  raise  a  presumption  in  favor  of  the  existence  of  this 
mortgage,  either  on  account  of  any  supposed  advantage  to 
Wattles,  or  any  disability  on  his  part  to  make  an  election.  The 
mortgage  being  thus  merged  in  judgment  of  law,  no  subse- 
quent intention  or  act  of  his  could  make  it  a  valid  subsisting 
incumbrance  as  to  that  part  of  the  premises  purchased  by  him 
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at  the  sherifTs  sale.  This  is  a  necessaxy  consequence  of  the 
legal  principle  in  relation  to  merger.  The  mortgage  had  be- 
come canceled,  and  was  completely  extinct,  so  far  forth  as  the 
titles  had  united  in  Wattles.  The  assignment  of  this  instru* 
ment  to  the  appellant  on  the  ninth  of  November,  1818,  there- 
fore, passed  nothing,  except  the  ratable  proportions  which  that 
part  of  the  premises  purchased  by  Sabin  would  have  to  con- 
tribute. The  true  test  of  the  assignee's  rights  is,  what  interest 
could  the  mortgage  give  at  the  time  of  executing  the  assign- 
ment? That,  and  that  only,  could  pass  to  the  appellant;  for 
Wattles  could  confer  no  greater  or  other  interest  than  such  as 
be  at  that  time  possessed;  and  if  he  had  legally  released  three 
fourths  of  the  premises  to  Johnson  from  the  effect  of  this  mort- 
gage before  the  assignment  to  the  respondent,  it  would  hardly 
be  pretended  that  the  assignee,  under  such  circumstances,  could 
hold  the  parts  thus  released  still  subject  to  the  mortgage;  and 
in  judgment  of  law  he  had  thus  released  before  the  assignment. 

There  is  no  rule  more  distinctly  settled  than  this,  that  the 
assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  sub- 
sisting between  the  mortgagor  and  mortgagee  at  the  time  of 
the  transfer.  The  circumstances  of  this  case  clearly  demon- 
strate the  propriety,  the  justice  and  the  necessity  of  the  rule^ 
that  whenever  the  two  estates  are  united,  the  equitable  estates 
should  merge;  otherwise,  bona  fide  purchasers  using  every  pos- 
sible precaution  and  diligence  might  be  defrauded  or  postponed 
to  the  assignee  of  a  dormant  mortgage. 

But  the  decree  of  his  honor,  the  chancellor,  is,  in  my  judg- 
ment, erroneous  as  to  that  part  of  the  premises  purchased  by 
Sabin.  In  him  there  was  no  legal  estate  into  which  the  equi- 
table could  sink.  The  legal  and  equitable  estates  were  never 
vested  in  Wattles,  he  having  parted  with  the  former  by  an 
assignment  of  the  mortgage  to  the  appellant  anterior  to  his 
acquiring  the  Sabin  title.  Wattles  therefore  had  a  perfect 
right,  at  the  time  he  made  the  assignment,  to  pass  the  mortgage 
as  to  this  portion  of  the  premises,  to  the  appellant.  And  that 
right,  having  been  thus  fairly  and  legally  acquired,  in  the  ordi- 
nary course  of  business,  should  not  be  defeated,  or  at  all 
affected,  by  a  subsequent  conveyance  from  Sabin  to  Wattles, 
to  which  the  appellant  was  an  utter  stranger,  unless,  in  order 
to  protect  himself  against  an  innocent  purchaser,  he  was  bound 
to  register  the  assignment. 

I  am  of  opinion  that  the  appellant  was  not  bound  by  any 
rule  of  law,  however  prudent  it  might  Lave  been,  to  record  the 


610  Jakes  t;.  Mobst.  [New  York, 

aadgnment  of  the  mortgage.  It  is  not  embraced  in  the  words 
of  the  act  relative  to  military  titles;  for  the  premises  in  ques- 
tion are  not  included  in  the  military  bounty  lands,  as  was 
assumed  by  his  honor  the  chancellor.  Nor  was  the  appellant 
bound  to  giTC  notice  of  the  assignment  to  any  person  but  the 
mortgagor.  The  case  of  WiUiama  y.  Chrsdl,  4  Yes.  889,  relates 
only  to  dealings  between  mortgagor  and  mortgagee,  before  no- 
tice of  assignment,  and  has  no  application  to  dealings  between 
mortgagee  and  third  persons,  who  are  not  parties  to  the  orig- 
inal contract.  The  moneys,  therefore,  that  might  arise  from 
the  sale  of  that  portion  of  the  mortgaged  premises,  or  so  much 
thereof  as  would  amount  to  a  ratable  proportion,  ought,  in  my 
judgment,  to  hare  been  awarded  to  the  appellant. 

Much  has  been  said  on  the  subject  of  the  appellant's  prior 
judgment.  In  answer  to  that,  I  will  only  remark,  that  if  any 
reliance  is  to  be  placed  on  the  validity  of  that  judgment,  the 
appellant  has  a  clear  and  certain  remedy  at  law  to  enforce  it, 
and  ought  not  to  ask  this  court  or  the  court  of  chancery  to  aid 
him  for  that  purpose. 

I  am  of  opinion  that  the  decree  of  his  honor  the  chancellor 
should  be  reversed,  so  far  as  it  respects  that  portion  of  the 
premises  purchased  by  Sabin,  and  afiBrmed  as  to  the  residue. 

Bbonsok,  Olabx,  Easton,  Lyndb,  MoIiimE,  Ooden,  Thobh, 
and  Whxelkb,  senators,  concurred. 

BowxKB,  and  Woostbb^  senators,  were  for  affirming  the  chan- 
cellor's decree. 

A  majority  of  the  court  being  for  the  reversal  of  the  decree, 
the  following  rule  was  thereupon  entered: 

This  case  having  been  heard,  and  due  deliberation  being 
thereupon  had,  and  the  bill,  as  to  the  defendant,  Caleb 
Johnson,  having  been  taken  pro  con/easo :  It  is  ordered,  ad- 
judged and  decreed,  that  the  decree  of  the  court  of  diancery 
of  the  twenty-eighth  day  of  October,  a.  d.  1822,  be,  and  the 
same  is,  hereby  reversed  and  vacated.  And  it  is  further  or- 
dered, adjudged  and  decreed,  that  it  be  referred  to  one  of  the 
masters  of  the  said  court,  to  ascertain  and  report  the  balance 
justly  due  for  principal  and  interest,  upon  the  mortgage  from 
the  defendant,  Oaleb  Johnson,  to  James  O.  Wattles,  mentioned 
in  the  pleadings  in  this  cause,  and  also  the  balance  justly  due 
to  the  appellant,  for  principal  and  interest,  on  the  bond  from 
James  O.  Wattles  to  the  appellant,  also  mentioned  in  the 
pleadings  in  this  cause. 
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And  it  is  further  ordered,  adjudged  and  decreed,  that  upon 
the  coming  in  and  confirmation  of  the  said  report,  the  mortgaged 
premises,  as  the  same  are  described  in  the  said  mortgage  from 
the  defendant,  Caleb  Johnson  to  the  said  James  0.  Wattles, 
to  wit:  All  that  certain  piece  or  parcel  of  land  (describing  the 
mortgpaged  premises),  or  so  much  thereof  as  may  be  requisite,  be 
Bold    at  public  auction  at  the  court-house  in  the  county  of 
Onondaga,  or  on  the  premises,  by  any  one  of  the  masters  of  the 
said  court  of  chancery,  the  said  master  giving  six  weeks  public 
notice  of  the  time  and  place  of  such  sale,  by  an  advertisement, 
containing  a  brief  description  of   the  said  premises,  to  be 
inserted  in  a  public  newspaper  printed  in  the  said  county,  and 
a  copy  thereof  to  be  afiixed  on  the  outer  door  of  the  said  court- 
house; and,  further,  that  the  master  making  such  sale  execute 
to  the  purchaser  or  purchasers  of  the  said  premises,  a  good  and 
sufficient  deed  or  deeds  of  conveyance  for  the  same,  and  out  of 
the  proceeds  of  such  sale,  pay  to  the  solicitor  of  the  appellant, 
the  appellant's  costs  in  the  court  of  chancery  to  be  taxed,  and 
also  the  balance  so  reported  to  be  due  to  him,  upon  the  afore- 
said bond  and  judgment,  with  interest  from  the  date  of  the 
report,  taking  receipts  for  such  payments,  and  filing  the  same 
with  the  report  of  such  sale;  and  that  he  bring  the  residue  of 
the  proceeds,  if  any  there  be,  into  the  said  court  of  chancery, 
to  be  applied  under  the  order  of  the  said  court,  towards  the  pay- 
ment of  any  balance,  to  be  ascertained  as  the  said  court  shall 
direct,  that  may  be  found  due  to  the  respondent,  Davenport 
Morey,  from  the  said  James  O.  Wattles;  and  that  the  master 
make  report  of  his  proceedings  in  the  premises,  with  all  con- 
venient speed. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  Caleb  Johnson  and  Davenport  Morey,  on  the  request  of 
the  complainant  or  his  solicitor,  or  of  the  purchaser  or  pur- 
chasers of  the  said  mortgaged  premises,  deliver  over  all  deeds, 
demises  or  writings,  whatever,  relating  to  or  concerning  the 
iBaid  mortgaged  premises. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
Davenport  Morey,  and  all  persons  claiming  under  him,  or  who 
have  come  into  the  possession  of  the  mortgaged  premises,  pen^ 
derUe  lite^  deliver  and  yield  up  the  possession  thereof  to  the 
complainants,  or  to  whomsoever  shall  become  the  purchaser  or 
purchasers  thereof  at  said  sale,  on  his,  her  or  their  producing 
to  the  said  Davenport  Morey,  or  to  the  person  or  persons  in  the 
possession  of  the  said  mortgaged  premises,  the  deed  executed 
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by  the  master  pursuant  to  such  sale,  as  aforesaid,  or  that,  in 
default  thereof,  a  writ  or  writs  of  execation  issue,  for  the  pur- 
pose of  putting  such  purchaser  or  purchasers  into  such  full  and 
peaceable  possession. 

And  it  is  further  ordered,  adjadged  and  decreed,  that  the 
record  and  proceedings  be  remitted  to  the  court  of  chancery, 
that  this  decree  may  be  fully  executed. 


MsBOKB. — ^The  doctrines  of  the  principal  case  oonoerning  the  meigerof  the 
legal  and  equitable  ettatea  when  the  mortgagee  becomea  the  owner  of  the 
equity  of  redemption,  have  been  very  frequently  referred  to  and  approyed: 
RuMeU  V.  Austin,  1  PaL  95;  Casey  v.  BuUolph,  12  Barb.  639;  Heed  v.  Laison^ 
15  Id.  14;  CUfi  V.  WhiU,  15  Id.  75;  12  N.  Y.  625,  535;  Spencers,  AyrauU, 

10  Id.  204;  Mkhks  ▼.  Townsend,  18  Id.  682;  Ckamjmey  ▼.  Coope,  32  Id. 
548;  Bascfym,  ▼.  SmUh,  34  Id.  329;  Mason  ▼.  L<mi,  40  Id.  489;  SkeH  ▼. 
Spraker^  8  Pai.  186;  Bobert$  v.  Jackson,  1  Wend.  484;  PeUetreau  ▼.  Jackson, 

11  Id.  115;  AveriU  v.  WUstm,  4  Barb.  191;  aee,  alao»  note  to  HUekcock  t. 
Harrington,  5  Am.  Bee.  233.  The  principles  established  by  these  decisions 
are:  1.  That  "  in  law  a  merger  always  takes  place  when  a  greater  estate  and 
a  less  coincide,  and  meet  in  one  and  the  same  person,  in  one  and  the  same 
right,  without  any  intermediate  estate:*'  Jones  on  Mort^,  sec.  848;  2.  That 
while  this  rule  is  inflexible  at  law,  it  is  not  so  in  equity;  3.  That  equity  will 
treat  the  estates  as  separate  where  it  is  shown  that  the  party  intended  thai 
they  should  be  so  kept;  and,  4.  That  the  intent  of  the  puty  to  keep  the 
estates  distinct,  will  be  presumed  whenever  it  was  to  his  interat  to  so  keep 
them,  although  his  actual  intent  is  not  shown,  or  although  from  infancy, 
idiocy,  or  from  some  other  cause,  he  was  incapable  of  forming  any  intent,  or 
of  understanding  his  own  interests:  See  Jones  on  Mort,  sees.  848^73. 

Unadthorizsd  Rxcordino  or  Instruments.— If  an  instrument  be  of  s 
character  which  the  statute  does  not  authorize  to  be  recorded,  or  if  it  is  not 
entitled  to  record  by  reason  of  a  defective  acknowledgment,  or  of  some  other 
informality,  then  the  recording  of  it  does  not  impart  constmctiyenotioe  of  its 
contents  to  anybody:  Heister*s  lessee  v.  Fortner,  4  Am.  Dec.  417;  note  to 
Beehman  v.  Frost,  9  Id.  254;  Williams  v.  Birbeeh,  Hoff.  Ch.  369;  WolcoUx. 
Sullivan,  1  Ed.  Ch.  408;  Card  v.  Bird,  10  Pai.  435;  Weimore  ▼.  Roberts,  10 
How.  Pr.  54;  Stoddard  v.  Rottm,  5  Bosw.  383;  Villard  v.  Robert,  I  Stiob. 
Eq.  393;  ParreU  v.  SItaubhut,  5  Minn.  328;  Washburn  v.  Bumham,  63  N.  Y. 
132;  Jones  v.  Roberts,  65  Me.  273;  Mesick  v.  Sunderland,  6  CaL  297.  But  it 
may  happen  that  while  the  instrument  is  not  entitled  to  record,  the  record 
thereof  may  nevertheless  be  seen  and  examined  by  persons  intending  to  be- 
come  purchasers  of  the  property.  In  such  a  case  does  the  record  give  actoal 
notice  of  the  contents  of  the  deed  to  thoee  who  examine  it  ?  The  better  opin* 
ion  is  that  it  does  give  such  notice.  When  this  question  arose  in  New 
Hampshire,  Perley,  J.,  speaking  for  the  superior  court  of  judicature,  said: 
*' As  the  deed  in  this  case  was  not  executed  according  to  the  statute,  the 
registration  as  such  is  inoperative;  that  is  to  say,  the  registration  is  not  cor 
structive  notice  of  the  conveyance.  But  if  by  means  of  that  registration  of 
the  defective  deed,  the  defendants  had  actual  notice  of  the  plaintiff's  title, 
they  are  charged  with  notice  as  in  other  cases.  The  defendants,  when  they 
found  the  copy  of  the  plaintiff's  deed  on  record,  must  have  understood  that 
the  intended  record  was  to  give  information  that  such  a  deed  had  been  made, 
and  that  the  plaintiff  claimed  land  under  it.    This  must  be  regarded  as  actual 


Dec.  1823.]  James  v.  Mobet.  513 

tiotioe,  such  aa  every  reftsonable  and  honest  man  wonld  feel  bound  to  act 
apcm:"  fftutmefs  y.  CtUler,  4  Foot  483;  Musgrove  v.  Bonser,  6  Or.  313;  20 
Anr  itep.  737;  Muskk  ▼.  Barney,  49  Mo.  468;  see,  also,  OUbert  ▼.  Jeu,  31 
W  IB.  lia     Conira,  Ktrm  v.  Swope,  2  Watts,  75. 

Recx>rdino  1>ebd  Intended  as  a  Mobtoage. — The  authorities  sustain  the 

proposition  that  an  instrument  must  be  recorded  according  to  its  real  rather 

than  its  apparent  character.     Therefore,  it  is  said  that  a  deed  absolute  upon 

its  face,  but  intended  as  a  mortgage,  does  not  impart  notice  to  subsequent 

purchasers,  if  recorded  in  the  book  of  deeds:  WhUe  ▼.  Moore,  1  Pai.  551; 

Brown  v.  Dean,  3  Wend.  208;  Dey  v.  Dunham,  2  Johns.  CIl  182;  M<mii/aC' 

turers*  Bank  v.  Bank  of  Penn,,  7  W.  &  8.  335;  Friedly  v.  HarruUon,  17  S.  & 

R.  70;  Jacques  v.  WetJcs,  7  Watts,  261;  Edioards  v.  Trumbull,  60  Pa.  St.  609; 

^fcLanahan  ▼.  Beeside,  9  Watts,  508;  Grimstone  v.  Carter,  3  PaL  421;  Jachaon 

▼.  Van  Valkenburg,  8  Cow.  260;  Shaw  v.  Wiltshire,  65  Me.  485.     So  in  Purdy 

▼.  IJuntmgUm,  42  N.  Y.  343;  S.  C,  1  Am.  Rep.  532,  it  was  said  that  if  a  con* 

veyanoe  made  by  a  mortgagee,  was  intended  as  an  assignment  of  a  mortgage, 

it  could  not  operate  as  such  against  subsequent  purchasers  without  actual 

notice,  if  recorded  in  the  book  of  deeds. 

AssiONMBNT  OF  MosTOAGS,  NoTiCB  OF. — When  a  mortgage  is  assigned, 
actual  notice  thereof  should  be  given  to  the  mortgagor,  otherwise  he  will,  at 
least  in  New  York,  be  protected  in  payments  made  to  the  mortgagee,  although 
the  assignment  is,  by  the  laws  of  the  state,  entitled  to  record  and  is  duly  re- 
corded: Ely  V.  ScofieUl,  35  Barb.  330;  N.  Y.  Life  Ins.  A  T.  Co.  ▼.  Smiih,  2 
BarU  Ch.  82.  Statutozy  enactments  in  most  of  the  states  regulate  this  mat- 
ter, the  majority  of  them  making  the  record  of  the  assignment  constructive 
notice  against  subsequent  purchasers  and  incumbrancers  only,  leaving  the 
mortgagor  free,  except  when  the  mortgage  is  security  for  a  negotiable  note,  to 
make  payments  to  the  mortgagee  until  he  has  actual  notice  of  the  transfer: 
Jones  on  Mort.,  sees.  472-474. 

AssioiTKENT  OF  MORTGAGE,  Reooio)  OF. — "The  only  effect  of  recording 
an  assignment  is,  to  protect  the  purchaser  against  a  subsequent  sale  of  the 
mortgage  by  the  apparent  holder  of  it:  Crane  v.  Turner,  67  N.  Y.  437;  Van 
Keuren  v.  Corkina,  66  Id.  77.  As  against  subsequent  purchasers  of  the 
premises,  or  holders  of  sabeequent  mortgages  upon  them,  the  record  of  a  prior 
mortgage  is  sufficient  notice  of  its  existence,  without  the  record  of  an  assign- 
ment of  the  mortgage  to  one  who  has  purchased  it.  The  failure  to  record  the 
assignment  does  not  blot  out  the  record  of  the  mortgage  itself:  Campbell  v. 
Vedder,  3  Keyes,  174;  1  Abb.  App.  Dec.  295.  If  the  premises  are  conveyed 
to  the  mortgagee  after  he  has  assigned  the  mortgage,  there  is  no  merger  of 
the  mortgage  title:"  Jones  on  Mort,  sec.  474.  A  mortgagee  first  sold  the 
mortgage  and  then  bought  the  equity  of  redemption,  and  the  assignment  of 
the  mortgage  not  being  recorded,  thus  became  the  apparent  owner  of  both 
estates.  He  then  sold  the  property  to  a  purchaser  in  good  faith,  for  value, 
who  had  no  notice  of  the  assignment  The  purchaser,  it  was  nevertheless 
decided,  held  the  property  subject  to  the  mortgage;  for  the  latter  instru- 
ment being  recorded  and  not  satisfied  on  the  records,  it  was  the  duty  of  the 
purchaser  to  make  inquiry  concerning  its  ownership:  Purdy  v.  Huntington, 
42  N.  Y.  334;  S.  C,  1  Am.  Bep.  532. 

Asaio^wssT  when  Subject  to  Equities. — The  rule  maintained  in  the 

principal  case  that  the  assignee  of  a  mortgage  takes  it  subject  to  equities 

then  existing  against  the  mortgagee,  and  in  favor  of  the  mortgagor,  has  been 

frequently  reaffirmed  and  enforced;  Stafford  ▼.   Van  Benaaelaer,  9  Cow.  319; 
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Pitcher  Y.  Carter,  4  Suidf.  Ch.  19.    But  tho  authorities  geaenllj  affizm  thftt 
the  mortgage  ii  a  mere  inddent,  eziatiiig  for  the  eeooritj  of  a  debt;  thai 
it  cannot  be  aaaigned  withoat  awrigning  the  debt;  that  the  aaaignment  of  the 
debt  neoeaaarily  tranafera  the  aeonrity,  and  that  ita  payment  diachai^gea  tha 
aecnrity.    If  the  debt  and  the  aecority  are  thoa  inaeparable,  it  woftld  aeem 
that  the  Utter  mnat  ahare  the  fate  of  the  former,  and  mnat  oontinne  opera- 
tive aa  long  bm  the  former  can  be  enforced.    Negotiable  promiaaory  notea 
before  matarity  may  be  tranaferrad  to  pnrohaaera  thereof  in  good  faith,  far 
yalne.    If  ao  tranaferred,  they  are  not  anbjeot  to  any  eqnitiea  against  the 
maker  of  which  the  porchaaer  had  no  notice.    Doea  a  negotiable  note  lose 
any  part  of  its  negotiability  by  being  secured  by  a  mortgage?  If  not»  ia  there 
any  reason  why  the  mortgage  should  not  be  available  to  secure  the  payment 
of  any  judgment  which  may  lawfully  be  recovered  upon  the  note?    We 
think  that  reaaon  and  authority  must  answer  both  these  questions  in  the 
negative,  and  declare  that  the  assignee  before  maturity  of  a  negotiable  note 
secured  by  mortgage  may  enforce  the  mortgage  irrespective  of  any  eqnitiea 
existing  in  favor  of  the  mortgagor,  but  of  which  the  assignee  had  no  notice: 
Carpenter  v.  Longan,  16  WalL  271;  Kemcott  v.  8upervim>re,  Id.  452;  Sawfer 
V.  PriekeU,  19  Id.  166;  Pierce  v.  Famnee,  47  Me.  507;  Bloomer  v.  Heedermm^ 
8  Mich.  395;  Jonee  v.  Smith,  22  Id.  360;  ffelm^  v.  KroUek,  36  Id.  371; 
Kelly  V.  Whiiney,  45  Wiw.  110;  (Tpdegr^ft  v.  Edwards,  45  Iowa,  613;  Farmenf 
K.  B,  y.  Fletcher,  44  Id.  252;  Dimean  v.  LouieMe  etc.,  13  Bush,  378:  BiU- 
gery  v.  Fergueon,  30  La.  An.  84;  Logan  v.  Smith,  62  Mo.  455;  Taylor  t. 
Page,  6  Allen,  86.    The  following  caaea,  however,  proceed  upon  the  theory 
that  the  aaaignee  hdda  aubject  to  the  equitiea  existing  in  favor  of  the  mort- 
gagor at  the  assignment^  notwithstanding  the  fact  that  the  mortgage  was 
given  to  secure  a  negotiable  note,  and  the  same  was  not  yet  due:  Johneon  v. 
Carpenter,  7  Minn.  176;  Hoetetter  v.  Alexander,  22  Id.  559;  Bryant  v.  Vix, 
83  lU.  11;  Walker  v.  Dement,  42  Id.  273;  Baify  v.  Smith,  14  Ohio  St.  396; 
Oorbett  v.  Woodward,  11  Chicago  L.  K.  246. 

The  principal  caae  has  been  approvingly  dted  to  show  that  a  mortgage 
cannot»  by  a  aubaequent  parol  agreement^  be  made  to  aeenre  advanoea: 
Walker  v.  Snedieker,  ReS,  Ch.  146;  Diever  v.  McLoMi^Uhi,  2  Wend.  599; 
that  a  mortgage  to  aecure  future  advanoea  ii  valid:  Mead  v.  York,  6  K.  T. 
451  (aee  on  this  point  the  note  to  Pettibone  v.  Oriewold,  10  Am.  Dec.  106); 
that  a  deed,  absolute  on  ita  face,  may,  by  parol,  be  proved  to  be  a  mort- 
gage: Walton  V.  Cronly,  14  Wend.  66;  that  the  conveyance  by  the  mort- 
gagee of  a  part  of  the  mortgaged  premiaea  ia  not  an  irrevocable  election  that 
the  mortgage  and  the  equity  of  redemption  ahall  be  mecged:  Clift  t.  White^ 
12K.  T.  626^ 
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AMMsmtan  ow  Bboobd  Avm  Atpbal  may  be  made  in  the  loww  oovrt 
SVBCIAL  VxBDZor  may  be  amended  by  oorreoting  a  mistake  in  a  date,  after 

an  appeal  or  writ  of  eiror  proeecuted  to  the  appellate  oourt,  and  a  joinder 

in  error  there,  and  seTeral  notices  of  ailment. 
DiMiMU'iioK  or  THB  BsooBD  cannot  be  alleged  after  joinder  in  error  in  the 

appellate  oonrt 


Ebbob  from  the  oommon  pleas,  and  issue  joined  in  this  court 
in  nuUo  est  erratum.  The  action  was  on  a  breach  of  warranty 
of  title  to  a  horse  sold  by  Rew  to  Barker.  The  latter  obtained 
a  judgment  below,  and  a  motion  for  a  new  trial  on  a  case  stated, 
was  denied.  The  case  was,  by  leave,  turned  into  a  special  ver- 
dict, on  which  the  writ  of  error  was  brought.  In  making  up 
this  verdict,  the  date  of  the  sale  of  the  horse  was,  by  mistake, 
stated  to  be  on  the  nineteenth  of  November,  1819,  whereas  it 
should  have  been  on  the  nineteenth  of  November,  1818.  The 
cause  had  been  several  times  set  for  argument,  but  upon  dis- 
covering this  mistake,  the  defendant  in  error  moved  for  and 
obtained  an  amendment  in  the  court  below. 

8.  A.  Foot,  in  support  of  a  motion  to  amend  the  return  so  as 
to  correspond  with  the  amended  verdict  below,  cited  2  Danl. 
Pr.  703;  and  TiUotwm  v.  Cheetham,  3  Johns.  95. 

S.  Van  Bemaelaer,  contra,  urged  that  a  writ  of  error  to  an  in- 
ferior court  removed  the  record  in  judgment  of  law:  2  Tidd. 
1089,  1090;  3  Johns.  444;  3  Oai.  86,  87;  and  that,  therefore, 
nothing  remained  in  the  lower  court  which  it  could  amend; 
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that  it  was  too  late  to  move  in  this  respect  after  issue  joined; 
and  that  the  negligence  of  the  defendant  deprived  him  of  the 
right  to  amend. 

By  CouBT.     The  delay  of  making  this  motion  is  folly   ao- 
counted  for,  and  the  objection  of  laches  fails.     It  is  true,  as 
contended,  that  here  is  a  joinder  in  error,  which  admits  the  re- 
turn to  be  perfect.     It  is,  therefore,  too  late  to  allege  diminu- 
tion, and  no  certiorari  can  be  awarded.    But  that  objection 
does  not  reach  the  case.    The  office  of  a  certiorari  is^  bring 
up  matter  of  record  omitted  in  the  return.     The  object  here  is 
to  amend,  by  the  alteration  of  a  date,  in  such  a  manner  as 
plainly  to  subserve  the  ends  of  justice,  and  we  think  the  case 
of  TuMyY.  Sparleea,  2  Ld.  Baym.  1570;  2  Str.  369,  folly  justifies 
the  motion.     That  case  was  error  from  the  K.  B.  to  the  ex- 
chequer chamber.     A  motion  was  made  in  the  latter  court,  for 
leave  to  amend  imperfections  in  the  record.    They  refused  this 
in  the  first  instance,  but  gave  time  for  applying  to  the  K.  B., 
which  amended;  and  the  exchequer  chamber  afterwards  made  a 
corresponding  amendment  in  the  transcript,  and  this  too,  after 
a  joinder  in  error  and  argument  in  that  court.    It  is  said  the 
court  below  could  not  amend,  because  the  record  was  brought 
up  by  the  writ  of  error.     But  this  is  not  so.     For  the  purposes 
of  amendment  it  remains  in  the  court  below,  and  the  exchequer 
chamber  considered  it  so  in  TuUy  v.  Sparke8,  and  proceeded  ac- 
cordingly.    This  case,  with  others  to  the  same  point,  are  cited 
as  sound  law,  in  TUlotaon  v.  Cheetham,  3  Johns.  75  [3  Am.  Dec. 
459].     The  court  below  have  amended  as  in  TuUy  v.  Sparkea. 
But  suppose  the  record  here,  we  would  amend  it  ourselves: 
Pease  v.  Morgan,  7  Johns.  468.     The  principle  of  this  case  was 
acted  upon  in  Price  v.  McEvers,  Col.  Cas.  41,  in  the  court  of 
errors.     The  inaccuracy  of  the  special  verdict  arises  from  the 
mere  oversight  of  the  judge  in  the  court  below.     It  comes 
within  the  very  common  principle  of  amendments,  that  it  is  a 
mistake  of  an  officer,  and  the  motion  must  be  granted. 

Rule  accordingly. 

Amskdments  after  Appeal.->I]i  the  case  of  BramkU  v.  PickeU,  12  Anu 
Dec.  350,  and  the  note  thereto,  the  power  of  courts  to  amend  decrees  and 
jndgnioots,  by  the  correction  of  clerical  errors  therein,  is  considered.  In 
the  above  case  of  Bew  ▼.  Barker,  there  are  three  peculiar  features:  1.  The 
amendment  was  made  while  the  cause  was  pending  in  the  appellate  court; 
2.  The  amendment  was  not  of  a  judgment,  but  of  a  record  anterior  to  the 
judgment;  and,  3.  The  amendment  was  of  so  substantial  a  character  as  to 
occasion  the  afiSrmance  of  a  judgment  which  would  otherwise  have  been  re* 
versed. 
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That  an  amendment  of  a  record  may  be  made  while  the  cause  is  pending 
in  another  court,  on  appeal  or  writ  of  error,  is  imquestionable.    The  amend- 
vient  cannot  be  made  by  the  appellate  court,  because  the  original  record 
remains  below.    The  application  to  amend  must  necessarily  be  made,  not- 
'withstanding  the  appeal, to  that  court  in  which  the  original  record  is;  aud 
that  court  will  grant  the  relief  sought  in  all  instances  where  the  granting  .ot 
it  'would  be  proper  had  no  appeal  been  taken:  Attorney-general  v.  White ^ 
Bonb.  283;  Dot  v.  Perkins,  3  T.  R.  749;  Buckman  v.  Whitney,  24  CaL  267; 
Petre  v.  I/annay,  3  T.  R.  659;  McNeil  v.  Arnold,  17  Ark.  154;  Tillotson  v. 
Cheetliam,  3  John3.  95;  TuUi/  v.  Sparkes,  2  Ld.  Raym.  1507;  Bank  v.  Lyles, 
10  O.  &  J.  326;  States  v.  Campbell,  7  Cow.  425.     The  amendment  may  be 
made  not  only  while  an  appeal  is  pending,  but  even  after  the  decision  of  the 
eaase  by  the  appellate  court     In  Day  r.  Wilbur,  Col.  &  C.  Cases,  406,  a 
jQdgment  had  been  reversed.     An  application  was  then  made  for  an  amend- 
ment, which  would,  if  made,  avoid  the  point  on  which  the  reversal  was 
ordered.     A  stay  of  proceedings  was  ordered,  and  notice  given  the  respond- 
ent to  show  cause  against  the  amendment.     When  the  time  for  showing 
eaose  came,  the  rule  for  the  amendment  was  made  absolute:  Day  v.  Wilbur, 
2  Cai.  375.     In  Lynes  v.  Noble,  1  How.  Pr.  226,  the  bill  of  exceptions  was 
amended  in  order  to  supply  a  defect,  on  account  of  which  the  case  had  been 
determined.     In  Dunbar  v.  IlUchcock,  3  Maule  &  S.  591,  error  had  been 
hroaght  from  the  C.  B.  to  the  K.  B.     A  decision  was  had  in  the  IC.  B.,  and 
an  appeal  was  taken  thence  to  the  house  of  lords.      It  was  then  found 
that  an  error  had  crept  into  the  record  in  the  C.  B.,  and  also  in  the  K.  B. 
A  rule  having  been  obtained  for  amending  these  errors.  Lord  EUenborough, 
O.  J.,  said:    '*I  Und,  by  reference  to  the  minutes  of  proceedings  in  this 
court,  that  this  court  is  in  the  habit  of  granting  leave  to  make  this  sort 
of  amendment.     I  find  that  it  is  ordered  thus:  *Let  it  be  referred  to  Mr. 

,  to  amend  the  record  according  to  the  several  proceedings  in  the 

inferior  court,  to  be  pursued  by  him.'  So  that,  it  appears,  in  that  ^"ft^ni^f 
the  courts  in  theexerdse  of  its  discretion,  ordered  the  materials  to  be  brought 
before  them,  in  order  to  make  the  amendment.  Whether  the  transcript  be 
carried  to  the  house  of  lords  or  not,  if  in  this  case  the  amendment  is  warranted 
by  the  statutes  of  amendments,  it  is  our  duty  to  make  such  amendment."  In 
Suhardson  v.  Mellish,  3  Bing.  346;  11  Moore,  119;  7  B.  &  C.  819,  an  appeal 
had  been  taken  from  the  C.  B.  to  the  K.  B.,  and  a  decision  had  been  made  in 
the  last  named  court  because  it  appeared  that  the  verdict  had  been  taken  on 
all  the  counts,  when,  by  reference  to  the  postea,  it  appeared  that  the  verdict 
was  taken  only  on  the  first  count.  An  application  having  been  made  in  the 
lower  court  to  amend,  Best,  C.  X,  said:  '*  If  we  do  not  make  the  amendment, 
the  court  of  the  king's  bench  must  give  judgment  on  a  false  record,  and  on 
the  miserable  technical  objection  that,  Lord  Mansfield  lamented,  was  a  tenable 
one,  namely,  that  some  of  the  counts  to  which  the  attention  of  this  court  was 
not  called^  are  bad.  We  are  doing  what  will  enable  the  court  of  king's  bench 
to  do  justice.  I  have  no  doubt  that  the  king's  bench  will  suspend  judgment, 
but  shoald  we  be  disappointed  in  this,  and  the  defendant  in  error,  instead  of 
taking  a  venire  de  novo,  brings  a  writ  of  error,  it  will  be  our  duty  to  certify  to 
the  house  of  lords,  as  the  court  of  king's  bench  did  in  Dunbar  v.  llitcJicock, 
that  the  record  sent  to  that  house  is  a  defective  record,  which  will  enable  the 
house  of  lords  to  set  this  matter  right." 

A  very  full  report  of  this  case  can  be  found  in  14  R  C.  L.  Rep.  366.  The 
order  entered  by  the  court  is  given  in  full  on  page  373  of  said  report.  When 
an  amendment  is  made  in  the  lower  court,  the  record,  as  amended,  must  be 
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oertified  to  tiie  appelUte  oourt,  and  thereupon  the  record  in  the  lart  named 
ooart  will  be  made  to  conform  to  the  amended  record:  Jonea  v.  Vtin  PaUeA, 
3  Ind.  107;  ColeHckv,  Hooper,  3  Ind.  316;  Frttl  v.  Stale^  21  Ark.  226. 

The  roles  applicable  to  the  amendment  of  sheriff's  retnnis  and   other 
records  are  discussed  in  a  note  to  Malont  v.  Samuel^  3  A.  K.  Marah.  350  [13 
Am.  Dec.  172],  as  well  as  in  BvandtU  v.  Picheit^  12  Id.  35a    The  principal 
case,  now  under  consideration,  is  an  illustration  of  the  power  of  ooorta  to 
amend  records  made  anterior  to  the  entry  of  the  judgment,  and  neoeaeaty  to 
its  support     Numerous  other  and  similar  illustrations  may  be  cited.      In  the 
case  of  Frtei  v.  The  SUUe,  21  Ark.  226,  judgment  had  been  rendered  against 
Mrs.  Freel,  on  an  indictment  for  murder.    An  appeal  therefrom  was  taken  to 
the  supreme  court,  and  a  writ  of  error  and  supersedeas  awarded.    It  was  then 
ascertained  that  the  record  stated  that  the  deceased  was  killed  on  a  day  aab- 
sequent  to  that  on  which  the  indictment  was  found.     "On  motion  of  the 
attorney-general,  the  prisoner  was  brought  into  the  court  below,  and  the 
error  in  the  bill  of  exceptions,  as  to  the  time  the  offense  was  committed,  waa 
corrected,  the  error  having  occurred  not  in  the  testimony,  but  in  drafting  the 
bill  of  exceptions."    In  the  case  of  States  v.  Campbell,  7  Cow.  425^  the  attor- 
ney made  a  mistake  in  drawing  the  poelea.    An  amendment  was  subsequently 
ordered,  pending  the  prosecution  of  a  writ  of  error. 

A  jud^ent  may,  pending  an  appeal  therefrom,  be  amended  in  the  coort 
which  pronounced  it»  if  the  droumstances  are  such  as  to  warrant  the  amend- 
ment, if  no  appeal  had  been  taken.     The  judgment  may  thereby  be  freed 
from  error:  Ctuintfi^Aafii  v.  /VntoiiM,  25  Ala.  644;  D<nc  v.  Whitman,  36  Id. 
604b    The  appeal,  if  further  prosecuted,  must  be  treated  as  an  appeal  from 
the  judgment  or  decree  as  amended:  Hunt  ▼.  WalUs,  6  PaL  371.    And  where 
it  is  clear  from  the  record  that  the  error  in  the  judgment  is  a  mere  clerical 
misprision,  the  judgment  will  not  be  reversed,  but  will  be  amended  to  con- 
form to  what  the  record  shows  ought  to  have  been  the  entiy  in  the  first 
instance:  Ttyon  v.  SvUob,  13  CaL  490;  Browner  v.  JktviB,  15  CaL  9.    For 
other  cases  affirming  the  power  of  courts  of  record  to  amend  their  records  on 
proper  data  at  any  time,  so  as  to  make  them  speak  the  truth,  see  Lippmeott 
V.  Wygant,  2  Ind.  661;  HoUieter  v.  The  /ud^,  SOhio  St  203;  Andermm  v. 
Parker,  6  CaL  201;  Swain  v.  NagUe,  19  CaL  127;  Hegder  v.  HenckeU,  27 
CaL  495;  Morrison  v.  Ikipman,  3  Id.  255;  Branger  v.  Chevalier,  9  Id.  172; 
Sehroeder's  Estate,  46  Id.  316;  Bank  qf  United  States  v.  Moss,  6  How.  U.  & 
38;  Famell  v.  Jones,  7  Bush,  359;  Burson  v.  Blair,  12  Ind.  371;  Sprague  v. 
Jones,  9  Pad.  396;  Doane  v.  Olemi,  1  CoL  456;  Hvntington  v.  Zeigler,  2  Ohio 
8t.  10. 

Amxndxnq  Vkbdictb. — ^The  right  to  amend  verdicts  by  reference  to  the 
record  has  always  been  conceded:  RoeStfeUer  v.  DonneUy,  8  Cow.  623;  Boulain 
V.  McDowaU,  1  Bay,  490;  Goodtitle  v.  Otway,  8  East,  357;  ITpdegraf  v. 
Judges,  3  Cow.  31.  "  I  admit  that  extreme  caution  should  be  used  in  allow- 
ing such  amendments.  Where  the  slightest  doubt  exists  as  to  the  real  inten- 
tion  of  the  jury,  their  verdict  ought  not  to  be  changed.  But  where  no  such 
doubt  exists  it  would  be  an  unnecessary  obstruction  to  the  administration  of 
justice  to  refuse  such  an  amendment.  When  mistakes  occur,  and  occur  thtsy 
will  and  do,  every  court  will  feel  bound,  so  far  as  practicable,  without  in« 
justice  to  any  one,  to  correct  them:"  Harris,  J.,  in  ^KmAafii  v.  Titbits,  7 
How.  Pr.  21,  citing  Van  Rensselaer  v.  Piatner,  2  Johns.  Ca.  17;  Beekman  v. 
Bemus,  7  Cow.  29;  Jones  v.  Kennedy,  11  Pick.  125;  Clark  v.  Lamb^  8  Pick. 
415:  SeoU  v.  QaJOfraUh,  1  DalL  134. 
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Sntdeb  t;.  Wabben. 

[a  Cown,  618.] 

BKDBfTTiOHZB  BY  JuDOXKNT.— A  judgment  upon  foU  ooDudenbtioii  entitle! 
the  judgment-creditor  to  the  privileges  of  a  redemptioner,  though  entered 
solely  for  the  parpoee  of  giving  him  the  right  to  redeem. 

RvDEifFnoN,  GoMPUTATiOK  ov  Tdis  vob. — ^The  time  for  redemption  is  com- 
puted by  allowing  the  fall  number  of  calendar  months  from  the  day  of 
the  sale. 

MonoN  for  a  mandamiLa.  Under  a  judgment  of  the  common 
pleas  in  favor  of  J.  G.  &  H.  Snyder  against  Barnard  Wagar  for 
one  thousand  five  hundred  and  seventy-five  dollars  and  ten 
cents,  Afi.fa,  issued,  and  on  the  fifteenth  of  August,  1822,  a 
farm  belonging  to  Wagar  was  sold  by  the  sheriff  for  eight  hun- 
dred and  eighty-eight  dollars,  and  bought  by  the  Snyders,  to 
whom  a  certificate  of  sale  was  issued.  On  the  fifteenth  of 
November,  1823,  one  De  Freest  applied  to  the  sheriff  to  re- 
deem the  farm  sold  to  the  Snyders,  basing  his  right  on  the 
ground  that  he  was  a  judgment-creditor  of  Wagar,  and  offered 
the  sheriff  the  amount  bid  by  the  Snyders,  and  ten  per  cent, 
interest.  It  appeared  that  the  judgment  recovered  by  De  Freest 
was  confessed  by  Wagar  for  the  sum  of  seven  dollars  and  twenty- 
seven  cents,  a  balance  due,  and  was  so  confessed  on  the  four- 
teenth of  November,  1823,  to  enable  De  Freest  to  redeem  the 
farm.  For  the  privilege  of  redeeming,  De  Freest  offered  Wagar 
eighteen  hundred  dollars.  De  Freest,  learning  that  he  could 
not  redeem  on  so  small  a  judgment  as  seven  dollars  and  twenty- 
seven  cents,  it  not  operating  as  a  lien  on  Wagar's  lands,  ad- 
vanced the  latter  eighteen  dollars,  which,  together  with  the 
judgment,  formed  the  amount  on  which  the  right  of  redemption 
was  claimed.  On  the  twentieth  of  November,  1823,  the  Snyders 
called  on  the  sheriff  for  a  conveyance,  and  upon  his  refusing  to 
execute  one,  by  reason  of  De  Freest's  claim  to  redeem,  this  mo- 
tion for  a  mandamus  was  made  to  compel  the  execution  of  such 
conveyance. 

J,  P.  Ctuhman^  in  support  of  the  motion,  contended  that  the 
confession  of  the  judgment  with  the  express  view  to  enable  the 
creditor  to  redeem  was  a  fraud,  and  that  the  fifteen  months  pro- 
vided by  statute  within  which  a  redemption  might  have  been 
made,  had  expired. 

J.  Paine,  contra. 

By  OouBT.    We  do  not  consider  it  a  valid  objection  that  this 
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jadginent  was  eutered  for  the  express  purpose  of  eDablicg^  I>« 
Freest  to  redeem.  It  was  upon  full  consideration.  The  debtor 
may  confer  the  power  of  redeeming  upon  as  many  as  he  pleases. 
It  keeps  up  the  auction,  and  is  thus  direotlj  within  the  policy 
of  the  statute.  We  are  clear  that  the  fifteen  months  intended 
by  the  statute  are  calendar  lunar  months.  The  second  section 
is  in  terms  of  calendar  time.  It  speaks  of  a  year  for  the  debtor; 
and  then  the  third  section  extends  that  time  three  months  in 
f aTor  of  the  creditor.  The  creditor  had  the  whole  of  the  fifteenth 
of  November  in  which  to  redeem. 
Motion  denied. 


The  People  t;.  EoNOSLEr. 

[3  Oownr,  023.] 

iMDZonOBNT  lOB  FoBGivo  ▲  Lo6T  Instbumiht,  or  an  instmmeDt  in  the 
posseiuon  of  the  accused,  ia  sufficient  if  it  describe  the  instmment  in 
general  termSi  and  set  forth  the  excuse  for  not  setting  oat  a  copy»  or 
describing  the  instrument  more  particularly. 

FoBOXBY — ^EviDENCE. — On  the  trial  of  an  indictment  for  forgery,  if  it  appear 
that  the  instrument  is  lost,  destroyed,  or  in  the  possession  of  the  accused, 
secondary  evidence  may  be  giren  of  its  contents. 

Motion  in  arrest  of  a  judgment  rendered  against  the  defend- 
ant, on  an  indictment  for  having  feloniously  forged  a  bond, 
with  intent  to  defraud  one  John  Sinclair.  The  indictment 
charged  the  forging  of  a  bond  in  the  defendant's  possession, 
of  the  date,  for  an  amount,  upon  conditions,  and  at  a  rate  of 
interest  all  unknown  to  the  jurors,  purporting  to  be  executed 
by  one  Bockboven  to  the  defendant,  with  the  intent  to  de- 
fraud one  John  Sinclair.  It  appeared  from  the  certiorari  by 
which  the  cause  was  removed  to  this  court,  that  on  the  trial  the 
counsel  for  the  people  notified  the  defendant  to  produce  the 
bond;  that  the  bond  was  not  produced;  and  that  thereupon 
witnesses  were  called  who  established  clearly  the  forging  of  a 
bond  against  Bockhoven,  which  defendant  attempted  to  sell  to 
Sinclair. 

M.  Hoffman,  in  support  of  the  motion  in  arrest,  urged  that 
the  indictment  should  set  forth  an  exact  copy  or  its  purport,  so 
that  on  its  face  it  may  appear  to  be  susceptible  of  forgery:  1 
Chit.  C.  L.  234;  3  Id.  1040  and  cases  cited;  2  East,C.  L.  975, 
986,  sees.  53,  28,  etc. ;  People  v.  Franklyn,  3  Johns.  Cas.  299; 
State  V.  Gustin,  2  South.  744. 

Talcoft,  Attorney-general,  contra,  relied  upon  CommonweaWi  v. 
Boss^  2  Mass.  373;  and  CommonwedUh  v.  Eoughtony  8  Id.  107. 


/ 
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By  GouBT.    The  evidence  of  this  crime  was  most  clear;  and 
tlie   only  question  is,  whether  the  indictment  is  sufficiently 
certain  to    warrant  us  in  giving  judgment.     The  indictment 
excuses   the  want  of  a  more  particular  description,  bj  aver- 
ring that  the  bond  was  with  the  defendant.     There  is  no  doubt 
of  the  general  rule  that  the  instrument  forged  must  be  set  forth 
with  particularity  and  certainty;  but  to  require  this  unquali- 
fiedly in  all  cases,  without  exception,  would  result  in  a  failure 
of  public  justice.     We  think  The  CommonwedUh  v.  'Houghton^ 
presents  the  true  distinction.     "  There  are  oases/'  says  Judge 
Sedgwick,   "  which  will   form  just   and  necessary  exceptions 
to  this   rule;  as  where  the  instrument  forged  has  been  de- 
stroyed by  the  prisoner,  or  had  remained  in  his  possession/' 
etc.     "Sut/'  he  continues,  *'in  every  such  instance,  that  the 
exception  may  be  admitted,  it  must  appear  in  the  indictment 
what  is  the  cause  of  the  non-description  of  the  instrument/' 
giving  the  present  case  precisely. 

The  general  proposition,  so  often  repeated  in  the  books,  that 
the  instrument  must  be  produced  in  evidence  is  no  more  than 
the  rule  on  the  civil  side,  that  the  best  evidence  the  nature  of 
the  case  admits  must  be  produced.  The  rule  always  yields, 
where  the  instrument  is  either  lost,  destroyed,  or,  as  here,  in 
the  hands  of  the  opposite  party.  This  exception  underwent 
full  consideration  in  The  Commonwealth  v.  Snelly  3  Mass.  82, 
and  the  judges  were  unanimous  in  its  favor. 

The  evidence  that  the  bond  continued  in  the  defendant's 
poBsession  was  sufficient.     He  presented  it  to  Sinclair,  and 
after  this  we  have  no  account  of  it. 
Motion  denied. 


Ex  Pabte  Dean. 

[a  COWKX,  605.] 

Tdo,  How  Ck>MPt7TXD. — If,  in  a  Btatute,  time  is  to  be  computed  from  the 
doing  of  an  act,  the  day  on  which  it  is  done  is  excluded  from  the  com- 
putation. 

MonoK  for  a  mandamiLS  to  compel  the  common  pleas  to  quash 
an  appeal  taken  from  the  justice's  court,  on  the  ground  that  the 
hond  on  appeal  had  not  been  executed  within  the  four  days  al- 
lowed by  statute.  It  appeared  that  the  judgment  in  the  justice's 
court  was  rendered  on  the  twelfth  of  September,  and  on  the 
same  day  the  notice  of  appeal  was  given;  but  the  bond  was  not 
executed  until  the  sixteenth  of  that  month. 
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The  moTiiig  counsel  uiged  that,  when  the  computation  of 
time  is  to  be  made  from  an  act  done,  the  day  on  which  the  act 
was  done  should  be  included  in  the  calculation^  citing  .Bex  ▼. 
Aderly,  Doug.  463;  CasOe  v.  Burdett,  3  T.  B.  623;  GlcmmgUm 
▼.  BauiinB,  3  East,  407. 

By  CouBT.  We  have  departed  from  the  rule  of  construction 
adopted  bj  the  English  courts,  and  hold  that  the  same  mode  of 
comptltation  is  to  be  adopted  upon  statutes  which  preyails  both 
in  England  and  in  this  state  as  to  notices;  that  is  to  saj,  one 
day  is  to  be  counted  inclusive  and  the  other  exclusive.  We  held 
this  at  the  last  term,  upon  the  statute  (Sess.  43,  ch.  184,  s.  3,)  in 
relation  to  the  sale  and  redemption  of  lands  upon  execution, 
which  gives  to  the  judgment-creditor  fifteen  months  from  the  sale 
within  which  he  may  redeem.  Where  the  sale  was  on  the  fifteenth 
of  August,  1822,  we  gave  the  creditor  the  whole  of  the  fifteenth 
of  November,  1823,  to  redeem. 

But,  without  resorting  to  this  rule  of  construction,  we  think 
the  particular  words  of  the  statute  under  consideration,  show  an 
intention  in  the  legislature  to  exclude  the  first  day.  These  are, 
that  the  party  appealing  shall,  at  the  time  of  rendering  such 
judgment,  or  within  four  days  thereafter  (that  is,  after  the  time 
of  rendering  judgment,  which  is  legally  the  day  of  rendering 
it,  and  thus  ttie  day  is  excluded),  serve  the  justice,  personally, 
with  a  notice  in  writing,  etc. :  Sess.  41,  ch.  84,  s.  17.  To  ex- 
clude the  first  day  would,  moreover,  we  believe,  accord  with  the 
miform  practice  under  this  statute. 

Motion  denied. 


Followed  in  Peoplev.  Whaky,  6  Cow.  660;  ConmenM  Bank  v.  /ve«,  2Hil], 
866;  Fairbanka  v.  Wood^  17  Wend.  d31;  ElmendorfY.  Mayor  ^  New  York, 
25 Id.  697;  CorneUv.  ifouAon,  3 Denio,  16. 

CoxFUTATiON  OF  Tdo. — See  Avery  ▼.  Stewart,  7  Am.  Dea  239^  and  note. 


Cox  t;.  Jaogeb. 

[a  Oownr,  638.] 

ABsmLATiOK,  What  mat  bx  Subject  or. — Parties  who  are  competent  te 
transfer  real  property,  or  exercise  acts  of  ownership  over  it,  may  refer 
their  disputes  oonoeming  it,  to  arbitrators.  A  claim  to  dower  may,  there- 
fore, be  submitted  to  arbitrators. 

Av  AwABB  is  not  valid  where  it  is  beyond  the  scope  of  the  submission,  but 
may  be  valid  in  part^  and  void  in  part 
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A'WARD,  Opebation  OF  ON  Laivd. — Anaward  cannot  operate  aa  a  conveyance 

of  realty^  bat  it  may  estop  the  party  against  whom  it  was  rendered  from 

disputing  the  title  of  his  adversary. 
RxGHT  TO  DowER^  nntil  le^i^y  assigned,  is  a  right  resting  in  action,  only. 

An  award  against  the  claimant  may  extingoish  it. 
A'WASDS  MUST  BB  FzKAL,  SO  as  to  end  the  litigation. 
A'WABDS,  HOW  CoRBTEum. — ^If  two  parts  of  an  award  are  ineooncilable,  the 

first  prevails. 

DowEBy  by  the  widow  of  John  Cox,  deceased.    Plea,  that  the 
demandant's  husband  and  son,  Alexander,  being  seised  in  fee* 
simple  of  the  premises  in  questioni  conveyed  the  premises  to 
the  tenants  in  the  hnsband's  life-time;  that  after  his  decease, 
Alexander  and  the  demandant  submitted  to  arbitration  the  sum 
which  Alexander  should  annually  pay  demandant  in  lieu  of  her 
dower,  which  she  agreed  to  release  upon  the  fulfillment  of  the 
award  by  Alexander ;  that  an  award  was  made  by  arbitrators 
chosen,  directing    that  all  suits,  quarrels  and  controversies 
touching  the  premises  in  question  should  cease  and  be  no  fur- 
ther prosecuted;  that  Alexander  or  the  tenants  should  pay  to 
the  demandant  the  annual  sum  of  thirty-five  dollars  in  quarterly 
installments  of  eight  dollars  and  seventy-five  cents  each,  in  lieu 
of  her  right  of  dower,  and  that,  in  case  the  said  installments  were 
not  so  paid,  it  should  be  lawful  for  the  defendant  to  enter  upon 
the  premises  in  and  for  her  right  of  dower  in  the  same  manner 
as  if  the  award  had  never  existed.     The  plea  then  alleged  pay- 
ment and  performance  of  the  award  on  the  part  of  Alexander 
and  the  tenants.    Demurrer  to  this  plea  and  joinder. 

McKi89ock,  in  support  of  the  demurrer,  contented  that  the 
award  was  no  bar  to  the  action  of  dower:  Bol.  Ab.  Arbitrement, 
B.  pi.  7;  Com.  Dig.  Arbitrement,  D.  3;  3  Bl.  Com.  16;  that  it 
was  void,  for  not  having  ordered  a  release  of  dower:  Johnson  v. 
Wilson,  Willes,  218;  that  it  was  uncertain,  and  that  it  purported 
to  bind  persons,  strangers  to  the  submission. 

C*  H,  Buggies,  contra, 

WooDWOBTH,  J.  The  law  is  well  settled,  that  where  the 
parties  might,  by  their  own  act,  transfer  real  property,  or  ex- 
ercise any  act  of  ownership  with  respect  to  it,  they  may  refer 
any  disputes  concerning  it  to  the  decision  of  arbitrators,  who 
may  order  the  same  acts  to  be  done  which  the  parties  them- 
selves might  do  by  agreement:  Eyd  on  Awards,  61.  The  de* 
mandant's  claim  of  dower  being  a  proper  subject  of  submission, 
the  inquiry  will  be  whether  the  award  is  a  bar  to  the  action. 
The  submission  and  award  are  set  out  in  the  plea,  with  an  aver« 
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ment  that  after  publishing  the  award.  Cox  tendered  the  costs* 
and  paid  to  the  demandant  two  quarters  of  the  yearly  allo^er* 
ance.  The  authority  given  to  the  arbitrators  cannot  bo  extezided 
to  persons  or  things  beyond  the  scope  of  the  submission.  An 
award  may  be  good  in  part  and  bad  in  part,  where  that  part 
which  is  void  is  not  so  connected  with  the  rest  as  to  affect  tbe 
justice  of  the  case.  It  is  then  void  only  pro  Uxnto :  Martin  v. 
Williams,  13  Johns.  264. 

It  is  contended  that  the  award  is  defective  in  not  havings 
directed  a  release  of  dower.     To  this  it  may  be  answered  tliat 
the  demandant,  by  the  submission,  bound  herself,  on  the  fulfill- 
ment of  the  award,  to  release  her  dower  and  damages.     Thia 
act  being  provided  for  by  the  parties,  it  became  unnecessary  for 
the  arbitrators  to  direct  a  release.     It  will  be  seen  that  their 
powers  were  confined  to  two  objects:  the  sam  to  be  paid,  and 
the  security  to  be  given.     Having  disposed  of  these,  there  was 
a  compliance  with  the  terms  of  the  submission.    But,  inde- 
pendent of  this,  I  do  not  think  the  omission  fatal,  for  they 
award  that  all  suits  touching  the  premises  shall  cease,  and  that 
the  yearly  sum  of  thirty-five  dollars  is  in  lieu  of  the  right  of 
dower.     If,  then,  in  consequence  of  the  award,  the  demandant 
could  not  maintain  an  action,  the  effect,  as  it  respects  the  de- 
fendants, is  the  same  as  if  a  release  had  been  awarded  and 
actually  executed.     They  are  equally  protected.    The  principle 
upon  which  an  award  is  held  to  be  a  bar,  where  the  title  to  land 
is  submitted,  is,  not  that  it  can  have  the  effect  of  conveying 
the  land,  but  that  the  party  is  concluded,  by  his  own  agreement, 
from  disputing  the  title. 

The  parties  consent  that  the  award  shall  be  conclusive  as  to 
the  right,  and  that  is  sufficient  to  bind  them:  Doe  v.  Bos9er,  3 
East,  16.  In  the  case  of  SeUick  v.  Adams,  15  Johns.  197,  the 
arbitrators  fixed  the  boundary  between  the  land  of  the  parties. 
It  did  not  appear  that  a  release  was  awarded,  yet  the  court  held 
that  the  award  would  have  been  sufficient  to  enable  the  party 
to  recover  in  ejectment;  and  in  Shepard  v.  Byers,  15  Johns. 
497,  where  the  parties  covenanted  to  execute  releases  according 
to  the  division  to  be  made  by  the  arbitrators,  the  doctrine  is 
recognized,  that  though  an  award  may  not  have  the  operation 
of  the  conveying  the  land,  it  may  estop  a  party  from  setting 
up  his  title.  It  has  been  adjudged,  that  when  it  is  awarded 
that  one  party  shall  pay  money  or  deliver  up  any  particular 
thing  in  satisfaction  of  actions  and  suits,  the  court  will  imply  a 
release  from  the  other  party  to  be  intended  by  the  arbitrators; 
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Hbtce  T.  Samuel,  2  Bol.  1;  12  Mod.  234;  Caldwell  on  Arbi.  129. 
It  Ixas  also  been  held  that  where  anything  is  awarded  iu  Batis- 
faction,  there  the  award  itself  is  a  bar  before  it  is  performed: 
Cold.  212;  Carth.  378;  Ld.  Raym.  247;  Salk.  69. 

Hut,  on  another  ground,  I  think  this  objection  cannot  prevail. 
Tlie  right  to  dower  until  it  is  legally  assigned,  is  a  right  resting 
in  action  only.  The  widow  may  release  her  claim,  but  she 
canDot  invest  another  person  with  the  right  to  maintain  an  ac- 
tion for  it:  1  Cruise  s  Dig.  159,  s.  2;  17  Johns.  68;  20  Id.  413. 
It  seems  to  me  of  necessity  to  follow,  that  the  award  operates 
as  an  actual  extinguishment  of  the  right  resting  in  action,  when 
it  declares  that  the  action  itself  shall  not  be  prosecuted,  and  that 
the  money  is  in  lieu  of  the  claim.  I  do  not  perceive  that  the 
award  is  void  for  uncertainty. 

It  is  explicit  as  to  the  payment  of  the  money.  As  to  the  se- 
curity intended  to  insure  the  regular  yearly  payments,  there  is 
some  obscurity;  yet  it  is  sufficiently  plain  to  show  what  the 
arbitrators  intended  the  demandant  should  rely  on.  They  con- 
sidered the  money  retained  by  the  defendants  as  constituting 
her  security.  Whether  that  was  adequate,  or  whether  it  could, 
in  fact,  be  resorted  to  by  the  demandant,  in  case  of  a  default,  is 
not  the  question.  If  they  misjudged  on  this  point,  it  cannot 
affect  the  award.  It  was  submitted  to  them  to  point  out  the  se- 
curity, in  their  judgment  deemed  sufficient.  This  has  been  done, 
and  the  demandant  cannot  now  object  to  it.  It  is  also  urged, 
that  the  award  is  void,  because  it  purports  to  bind  persons 
strangers  to  the  submission.  It  is  undoubtedly  void,  so  far  as 
it  requires  the  defendants  to  pay;  but  granting  this,  it  does  not 
affect  its  validity  as  to  Alexander  Cox.  The  award  is,  that  Cox, 
or  one  of  the  defendants,  or  either  of  them,  shall  pay.  It  is 
within  the  rule  recognized  in  Martin  and  others  v.  Williams. 

It  is  also  objected,  that  the  arbitrators  had  no  power  to  award 
as  to  costs.  If  that  be  granted,  it  cannot  affect  the  residue  of 
the  award;  for  it  is  not  connected  with,  but  a  distinct  question 
from  the  one,  whether  the  right  of  dower  is  barred.  It  may, 
too,  be  rejected  as  surplusage;  for  the  submission  provides  that 
Alexander  Cox  shall  pay  all  costs.  It  was  evidently  not  in- 
tended that  the  costs  should  be  under  the  control  of  the  arbitra- 
tors. If,  however,  nothing  had  been  said  respecting  costs  in 
the  pubmission,  it  was  a  power  necessarily  incident  to  the  au- 
thority of  the  arbitrators.  It  was  so  decided  in  Strong  v.  Fgr* 
guson,  14  Johns.  161. 

Every  valid  award  must  be  final,  so  as  to  put  an  end  to  future 
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litigation.  Here  it  is  proyided,  that  on  the  neglect  or  refusal  tc 
pay,  the  demandant  may  enter,  as  if  the  award  had  neTer  ex- 
isted. This  provision  is  clearly  bad.  The  first  part  of  the 
award  is  final,  for  it  awards  the  snm  of  money  to  be  paid,  and 
prescribes  the  security  for  performance.  The  latter  part  is  re- 
pugnant to  the  former,  and  mast  be  rejected;  but  the  former 
part  is  valid.  The  rule  is,  that  when  there  is  any  contradiction 
in  the  wording  of  an  award,  so  that  one  part  is  irreconcQable 
with  another,  the  first  part  shall  prevail  and  the  latter  be  re- 
jected: 3  Bulst.  62;  Pop.  16,  16;  Gold.  180;  Eyd,  216,  217. 
On  the  whole,  I  am  of  opinion  that  judgment  on  the  demurrer 
be  entered  for  the  defendants. 
Judgment  for  the  tenants. 

Cited  to  sapport  the  poution  taken  in  VUU  ▼.  Tny  A  BotUm  B,  B,  Co.,  20 
N.  T.  191,  that  when  arbitraton  exceed  their  Jnxiadiotiaii,  and  award  upon 
matters  not  embraced  in  the  tubnuasion,  that  portion  of  the  award  is  void ; 
and  that  where  the  award  ui  entire,  and  the  whole  ii  eflfected  by  the  citcww 
of  the  joriadiotion,  the  whole  award  is  void ;  and  to  the  aame  point  in 
NkhoUu  V.  RenueUur  Int,  Co.,  22  Wend.  12a  Aa  ahowing  that  title  to 
realty  will  not  paaa  by  an  award,  this  oaae  ii  dted  in  Robertmrn  Y.McNiei,  12 
Id.  583. 

Xhpbaohiiio  AwABDa^See  Joeelifn  v.  JUcJMnmd^  poaL 


Bank  of  Utiqa  v.  Smallesi. 

[9  OowBS,  770 J 

nuHsmt  or  Stock. — If  an  act  provides  that  a  transfer  of  stock  shall  not 
be  valid  nntil  registered  on  the  books  of  the  corporation,  this  provision 
is  for  the  benefit  of  the  corporation,  and  an  onragistored  transfer  is  valid 
between  the  parties  thereto. 

PBOor  or  CoRPOBATiON,  WHXN  KiQUXBXDw— When  a  corporation  snes,  and 
the  general  issne  is  pleaded,  it  most  prove  that  it  is  a  corporation. 

IvooRPOKATiOK,  AvEBKBiTT  OF. — ^A  Corporation,  in  snxn^  need  not  aver  bow 
it  was  incorporated. 

MmroMEB  or  a  Cobpobatiok,  plaintiff,  is  no  ground  for  a  nonsoitb  It  can 
be  taken  advantage  of  only  by  a  plea  in  abatementb 

Ajuniifpsrr  by  the  president  and  directors  of  the  bank  of  Utica 
against  the  indorsers  of  a  promissory  note  made  by  one  Morse. 
The  plaintiffs  called  one  Colling  as  a  witness,  to  whom  the  de- 
fendants objected  on  the  ground  that  he  was  a  stockholder  in 
the  Utica  bank.  This  objection  was  sustained;  whereupon  wit- 
ness  immediately  made  an  assignment  of  his  stock  to  plainb- 
iffs'  counsel,  who  offered  Colling  again  as  a  witness.     Defend- 
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unta  then  objected  to  the  witness  on  the  ground  that  the  transfer 
was  not  valid;  not  being  made  on  the  books  of  the  company  as 
required  by  the  statute.     The  objection  was  overraled,  and  the 
witness  testified  to  the  demand,  protest  for  non-payment,  and 
notice.     The  pUintifiis'  case  then  rested,  and  defendants  ob- 
jected to  any  recorery,  for  the  reason  that  the  plaintiffs  had  not 
proved  themselves  a  corporation.    This  objection  was  overruled. 
I>efendant8  then  objected  to  a  recovery  on  the  ground  that  the 
plaintiffs  were  incorporated  as  "the  president,  directors  and 
company  of  the  bank  of  Utioa/'  whereas  the  suit  was  in  the 
name  of  '*  the  president  and  directors  of  the  bank  of  Utica." 
This  objection  was  also  overruled.    Verdict  for  the  plaintiffs, 
subject  to  the  opinion  of  the  court  on  all  the  questions  arising 
in  the  cause. 

H,  B.  Siorrs,  for  the  plaintiffs. 

J.  A,  Spencer,  contra, 

SuTHBBLAND,  J.  It  is  Contended  by  the  defendant:  1.  That 
Thomas  Colling  was  an  incompetent  witness,  and  was  improp- 
erly admitted  by  the  judges.  The  objection  to  Colling  was, 
that  he  was  a  stockholder  in  the  bank  in  whose  name  this  suit 
was  brought.  He  immediately  assigned  or  transferred  his 
stock,  and  was  then  permitted  to  testify.  The  transfer,  it  is 
said,  was  not  valid,  because  it  was  not  registered  in  a  book 
kept  by  the  company  for  that  purpose,  the  sixth  section  of  the 
act  providing  that  no  transfer  of  stock  shall  be  effectual  until  it 
is  so  registered,  and  all  debts  due  from  the  stockholder  to  the 
company  are  paid,  etc.  This  provision  was  intended  exclusively 
for  the  benefit  and  protection  of  the  bank.  Their  lien  upon 
the  stock  for  any  debts  due  them  cannot  be  affected  by  a  trans- 
fer of  the  stock;  and  the  only  notice  of  a  transfer  which  they 
are  bound  to  regard,  is  a  registry  of  it  in  their  books.  Pay- 
ment of  dividends  to  the  original  stockholder  at  any  time 
before  the  assignment  was  registered,  would  probably  be  good. 
The  legislature  intended  by  this  section  to  afford  to  the  bank  a 
means  of  ascertaining  with  certainty  who  they  were  bound  to 
consider  and  treat  as  stockholders.  But  if  A.,  being  a  stock- 
holder in  the  bank,  and  also  indebted  to  the  bank,  transfer  his 
stock  to  B.,  all  his  interest  passes.  It  is  a  valid  transfer  as 
between  A.  and  B.,  but  B.  takes  it  subject  to  the  claims  of  the 
bank  against  A.  The  registry  can  be  made  as  well  by  B.  as  by 
A.  The  transfer  made  by  Colling,  therefore,  passed  all  hia 
interest  in  the  stock,  and  rendered  him  a  competent  witness. 
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2.  It  18  contended  that  the  jadge  erred  in  deciding  that  the 
plaintiffs  were  not  bound  to  prove  themselyes  a  corporation 
upon  the  general  issue  pleaded.  This  objection  is  well  taken. 
When  a  corporation  sues  they  need  not  set  forth  by  averment, 
in  the  declaration,  how  they  were  incorporated;  but  upon  the 
general  issue  pleaded  they  must  prove  that  they  are  a  corpora- 
tion: Kyd  on.  Corp.  292;  Norrvt  v.  Stops,  Hob.  211;  2  I^d. 
Baym.  1535;  Jackson  ex  dem.  Trustees  of  Union  Academy  v. 
FluTnbe,  8  Johns.  378;  DiUchess  Cotton  Manufacturing  Co.  t. 
Davis,  14  Id.  245,  opinion  of  Thompson,  C.  J.  [7  Am.  Dec.  459]; 
Bank  of  Auburn  t.  Weed,  19  Johns.  800. 

3.  It  is  objected  that  the  judge  erred  in  overruling  the  ob- 
jection to  the  plaintiff's  right  of  recovery  on  the  ground  that 
the  suit  was  brought  in  the  name  of  the  president  and  directors 
of  the  bank  of  Utica,  whereas  they  were  incorporated  by  the 
name  of  the  president,  directors  and  company  of  the  bank  of 
Utica.  This  was  a  mere  misnomer;  and  a  misnomer  of  a 
plaintiff,  even  in  the  case  of  a  corporation,  is  not  ground  of 
nonsuit,  but  can  be  taken  advantage  of  only  by  plea  in  abate- 
ment: 1  Chit.  on.  PL  440;  1  Bos.  &  P.  40;  Oardner  v.  Walker, 
3  Anstr.  936;  Com.  Dig.  Abatement,  E;  5  Mass.  97.  The  judge 
therefore  decided  correctly  in  overruling  the  objection. 

4.  It  was  objected  that  the  note  on  which  the  suit  was 
brought  was  usurious.  There  is  nothing  to  distinguish  this 
case,  upon  the  question  of  usury,  from  those  of  the  New  York 
Firemen  Insurance  Co.  v.  My  and  Parsons,  2  Cow.  678,  and  the 
Bank  of  Utica  v.  Wager,  Id.  712,  except  that  the  clerk  who  cast 
the  interest  swears  *'  that  it  was  his  intention,  as  a  clerk  and 
bookkeeper,  always  to  cast  the  interest  at  seven  per  cent,  only, 
und  according  to  the  best  and  most  approved  system  in  use." 
This  does  not  change  the  legal  character  of  the  transaction. 
It  was  his  intention  to  cast  and  receive  interest  for  ninety-one 
days,  upon  a  forbearance  of  ninety,  under  an  erroneous  im- 
pression that  ninety  days  were  the  legal  fourth  of  a  year.  All 
that  he  means  to  say,  then,  is,  that  he  supposed,  for  the  pur- 
poses of  interest,  that  the  year  consisted  of  three  hundred  and 
sixty  days;  and  upon  that  supposition,  considering  ninety  days 
as  the  fourth  of  a  year  would  not  give  more  than  seven  per 
cent.  His  mistake  was  as  to  the  law,  and  not  as  to  any  matter 
of  fact.  Upon  the  principles  already  established  in  the  cases 
alluded  to,  the  transaction  must  be  considered  usurious,  and 
there  must  be  judgment  for  the  defendant. 
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Sayaoe,  C  J.,  concurred,  except  as  to  the  misnomer;   and 
added  that  as  to  the  competency  of  Colling,  it  appeared  that  he 
absolutely  assigned  his  stock  to  the  counsel  in  the  cause.     The 
objection  urged  against  his  competency  is,  that  the  transfer 
was  not  complete  till  entered  on  the  books  of  the  bank,  which 
bad  a  lien  upon  the  stock  for  any  debt  due  it  from  Colling; 
but  it  seems  to  me  that  this  was  a  question  to  be  agitated  only 
betT¥een  the  bank  and  the  purchaser.     Colling  had  done  all  in 
bis  power  to  divest  himself  of  the  stock,  provided  his  conveyance 
was  valid.    Blpt  as  the  conveyance  was,  for  aught  that  appears  in 
tbe  case,  without  consideration,  and  evidently  for  the  purpose 
of  qualifying  himself  to  be  a  witness,  was  it  bona  fide  f    Was 
not  Mr.  Williams  a  trustee  for  Colling?     He  (W.),  having 
neither  paid  nor  become  obligated  to  pay  C.  for  the  stock.     It 
is  stated  in  this  case  that  he  transferred  his  stock,  and  I  think 
we  are,  as  was  mentioned  at  the  bar,  to  understand  that  the 
transfer  was  made  in  all  respects  regularly  and  fairly,  except  in 
tbe  particular  objected  to  at  the  trial.     The  objection  of  the 
misnomer  seems  to  me  well  taken.     Under  issue  joined,  it  was 
incumbent  on  the  plaintifis  to  show  that  they  had  a  legal  ex- 
istence, and  a  capacity  to  sue.    In  a^ttempting  to  do  so,  they 
prove,  if  anything,  that  ''the  president,  directors  and  com- 
pany of  the  bank  of  XJtica"  were  incorporated,  but  the  suit  was 
brought  in  tbe  name  of  ''the  president  and  directors  of  the 
bank  of  Utica."    The  defendants  were  not  to  know  that  there 
was  no  incorporation  of  that  name.     The  name  of  a  corporation 
is  essential.     They  are  authorized  to  sue  by  a  particular  name,, 
and  they  certainly  have  no  power  to  sue  by  any  other.     Sup- 
pose tbe  cases  put  at  the  bar,  that  the  president  of  the  bank  of 
Otica  alone,  or  the  directors  and  company,  without  the  presi- 
dent, or  the  directors  alone,  or  the  company  alone,  had  brought 
the  suit,  I  should  not  hesitate  in  saying  that  such  an  action 
could  not  be  sustained.     The  authorities  cited  to  show  that  the 
defendant,  if  sued  by  a  wrong  name,  must  plead  it  in  abate- 
ment, and  cannot  take  advantage  of  this  informality  on  the 
trial,  prove  to  my  mind  the  reverse  of  the  proposition  as  to  the 
plaintiff;  and  that  a  variance  of  this  kind  must  be  taken  ad-^ 
vantage  of  on  tbe  trial,  especially  where  the  plaintiff  is  a  cor- 
poration.   The  case  from  Bosanquet  &  Puller  may  be  law,  if 
placed  on  the  ground  adopted  by  Buller,  J.,  that  the  omission 
related  to  mere  addition  of  place;   but  I  do  not  comprehend 
how  the  rule  that  a  corporation-  must  prove  its  existence  upon 
the  general  issue  can,  in  general,  be  complied  with,  unless  it 
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is  confined  to  the  name  apon  record.  Under  this  rule  its  ex- 
istence by  the  name  becomes  matter  of  substance.  It  is  an 
artificial  technical  being,  and  the  proceedings  should  conform 
to  the  idea  throughout. 

WooDwoBTB,  J.,  concurred  in  the  result  of  these  opinions. 
Judgment  for  the  defendants. 


TBiirsrsE  or  Stock. — ^Tiie  reqniiitioM  gvnenJly  foond  ia  the  chartars 
by-Uwt  of  oorporationa,  regaidiog  the  regif  try  on  tbe  booki  of  ihe  oorpoi 
tion,  of  all  tnnafen  of  stock,  an  oonttroed  in  thia  ooontry  to  be  impoeed 
rather  for  the  protection  of  the  oompany  than  aa  eeaential  to  the  yaUdity  of 
the  tranafer,  aa  between  the  immediate  parties  thereto.  Upon  this  point  tbe 
principal  case  is  very  extensively  refened  to;  it  is  considered  to  have  settled 
the  law  in  this  regard  in  New  York:  JohnmmY.  UnderhiU,  52  N.  Y.  210; 
Isham  V.  Buckingham,  49  Id.  222;  McNeU  v.  T&Uh  NaL  B,,  46  Id.  331; 
Bank  qf  AUka  v.  M/g,  and  T.  Bank,  20  Wend.  511;  Orr  v.  Bigehw,  14  Id. 
560;  Addtrly  v.  Storm,  6  Hill,  628. 

In  McNeil  v.  The  Tenth  Nai,  B.,  supra,  Bapallo,  J.,  speaking  for  the 
oonrt,  says:  "It  has  also  been  settled  by  repeated  adjudications,  thftt  as 
between  parties,  the  delivery  of  the  certificate,  with  assignment  and  power 
indorsed,  passes  the  entire  title,  legal  and  eqnitable,  in  the  shares,  notwith- 
standing that  by  the  terms  of  the  charter  or  by-laws  of  the  corporation,  the 
stock  is  declared  to  be  transferable  only  on  its  books;  that  such  provisions 
are  intended  solely  for  the  protection  of  the  corporation;  that  they  do  not 
incapacitate  the  shareholder  from  parting  with  his  interest^  and  that  his 
assignment,  not  on  the  books,  passes  the  entire  legal  title  to  the  stock  snb- 
jeot  only  to  such  liens  or  claims  aa  the  corporation  may  have  upon  it^  and  ex- 
cepting the  right  of  voting  at  elections;"  citing  the  Bank  qf  Utica  v.  JSmaUey; 
Gilbert  v.  Manchester  Co.,  11  Wend.  627;  Koriright  v.  Com,  Bank  <^B%falo^ 
22  Id.  362;  N.  Y,  and  N.  H.  R.  R,  Co.  v.  SehuyUr,  34  N.  Y.  Sa  The  same 
principle  is  affirmed  in  Wetion  v.  B,  R.  M.  Co,,  5  GaL  188;  Bruce  v.  Smith, 
44  Ind.  5;  Chouteau  Spring  Co.  v.  Harris,  20  Mo.  388;  Broadway  Bank  v. 
MeElrath,  13  N.  J.  K  (2  Beas.)  27;  Mt.  HoUy  etc.  T.  Co.  v.  Ferree,  17  Id.  . 
(2  C.  E.  Green)  119;  Pittsburgh  etc  C.  R.  R.  v.  Clarke,  29  Fa.  St.  151; 
Hopi^  V.  Buffum,  9  R.  I.  518;  UnUei  States  v.  Cutis,  1  Sunn.  149;  in  each 
of  which  the  principal  case  is  approved. 

Upon  other  questions  of  law,  the  Bank  qf  Utica  v.  SmaUey  is  quoted  ss 
authority.  It  is  followed  on  the  necessity  of  proving  corporate  existence  un- 
der the  general  issue,  in  Stoddard  v.  Onondaga  etc  Co.,  12  Barb.  575;  Waters 
viUe  V.  Bryan,  14  Id.  183;  Kennedy  v.  CotUm,  28  Id.  63;  Phanix  Bank  v. 
Downell,  41  Id.  574;  upon  the  question  of  evidence  here  decided,  in  Oitbert 
V.  Manchester,  11  Wend.  629;  Statt  v.  Catskill  B.,  18  Id.  474;  and  upon 
usurious  instruments,  in.  Marvine  v.  Hymers,  12  N.  Y.  229. 
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Donovan  v.  Finn. 

[1  Hopsiin'  Ob.  60.] 

A  JuBOMXMT  IS  NOT  Opbn  to  re-examination  in  equity  on  the  groond  that  it 
is  wroDgfal  or  nnjnrt,  if  the  complainant  made,  or  might  have  made,  hia 
defense  at  law. 

Equht,  An)  nc  Eittobcino  Judoicknts. — ^In  ordinary  cases  which  are  free 
from  frand  or  other  ground  specially  cognizable  in  equity,  the  execution 
of  a  judgment  and  the  methods  of  obtaining  satisfaction  are  confined  to 
courts  of  law. 

FnopBRXT  NOT  Subject  to  EzxounoN  at  Law,  such  as  choses  in  action,  can 
not  be  reached  in  equity,  unless  the  case  is  otherwise  of  equitable  juris- 
diction, as  where  the  property  was  fraudulently  converted  into  choses  in 
action  to  defraud  creditors. 

Bill  in  equity  to  seek  to  sabject  to  the  satisfaction  of  a  judgment 
recovered  by  Donovan  against  Finn,  a  legacy  bequeathed  to 
Finn,  and  in  the  bands  of  the  other  defendants  as  executors  of 
the  will.  The  defendants  answered  that  the  judgment  had 
been  recovered  wrongfully;  and,  further,  the  executors  stated 
that  they  did  not  know  whether  Finn  was  absolutely  entitled  to  the 
legacy,  or  there  were  debts  of  the  estate  remaining  unpaid.  The 
bill  also  alleged  that  a^.  fa.  had  been  issued  and  was  unsatis- 
fied, and  complainant  took  the  position  that  having  exhausted 
his  legal  remedy  on  the  judgment  by  the  return  of  the  execution 
thereon  nuUa  bona,  he  was  entitled  to  the  aid  of  this  court  to 
enable  him  to  get  at  the  property  of  the  defendant,  which  was 
beyond  the  reach  of  an  execution  at  law. 

Oriffin  and  Cowdrey,  for  the  complainant.  Equity  will  uni- 
versally aid  a  judgment  and  execution  at  law,  and  will  reach 
ohoses  in  action,  trusts  and  money  in  the  public  stock:  Hodden 
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T.  Spader,  20  Johns.  654;  Taylor  v.  Jones,  2  Atk.  600;  King  y. 
Dupin,  Id.  603;  Luckner  v.  -Frv^man,  Prec.  Cb.  106;  Bayard  v. 
Hoffman,  4  Johns.  Gh.  460.  The  reception  of  the  property  of 
another  creates  a  trust. 

Selden,  corUra.  An  ordinary  debtor  can  never  be  considered 
a  trustee  for  his  creditor,  and  as  holding  his  property.  More- 
over, no  person  can  bring  a  trustee  before  the  court  for  the 
purpose  of  procuring  the  property  held  in  trust,  but  a  ceduique 
trust;  all  others  are  mere  strangers.  Counsel  examined  at 
large  and  criticised  the  cases  relied  upon  by  the  complainants. 

Sandtobd,  Chancellor.  The  objection  of  the  defendants  that 
the  judgment  of  the  supreme  court  was  wrongful  or  unjust 
cannot  be  allowed,  since  that  objection  arises  entirely  from 
matters  which  were  used,  or  might  have  been  offered  as  defense 
at  law.  The  judgment  obtained  by  the  complainant  against 
James  Finn  is  therefore  not  open  to  examination,  and  it  must 
be  here  regarded  as  just.  The  complainant,  having  obtained 
this  judgment  against  James  Finn,  issued  an  execution  against 
his  property;  upon  which  the  sheriff  returned  that  he  found  no 
property  from  which  he  could  levy  the  debt.  A  legacy  of  an 
amount  much  larger  than  this  judgment  has  been  bequeathed  to 
the  defendant,  James  Finn,  by  Robert  Finn,  deceased;  the  three 
other  defendants  in  this  suit  are  executors  of  the  will  of  Robert 
Finn;  they  have  in  their  hands,  as  executors,  funds  amply  suffi- 
cient to  discharge  the  legacy  to  James  Finn;  and  the  object  of 
this  suit  is  to  obtain  satisfaction  of  the  judgment  against  James 
Finn,  by  compelling  the  executors  of  the  will  of  Robert  Finn 
to  pay  to  the  complainant  so  much  of  the  legacy  bequeathed  to 
James  Finn  as  will  be  sufficient  to  discharge  the  judgment. 

The  case  of  a  legacy  presents  some  peculiar  considerations; 
but  the  opinion  which  I  have  formed  in  this  cause  will  render 
it  unnecessary  to  discuss  them,  or  to  consider  this  legacy  as 
different  from  any  other  debt  to  James  Finn.  If  an  ordinary 
and  acknowledged  debt  to  a  defendant,  against  whom  judg- 
ment has  been  obtained  by  his  creditor,  cannot  be  converted  to 
the  satisfaction  of  the  judgment  by  this  court,  it  is  clear  that 
a  legacy,  of  which  the  payment  may  depend  upon  many  condi- 
tions, cannot  be  so  applied.  It  is  also  proper  to  decide  the 
more  general  question  which  the  cause  presents,  as  that  ques- 
tion is  depending  in  many  other  suits  in  this  court,  and  is  of 
more  extensive  application  in  the  concerns  of  creditors  and 
debtors.     For  the  purpose  of  this  inquiry  I  shall  therefore  con- 
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sider  the  legacy  as  a  mere  debt,  abRolutelj  due  and  payable  to 
JTames  Finn. 

The  cause  thus  considered  presents  these  facts:  A  creditor 
lias  obtained  judgment  against  his  debtor  in  a  court  of  law, 
an  execution  has  been  issued  against  the  property  of  the  debtor, 
and  the  sheriff  has  returned  that  none  is  found.     The  debtor 
Kas  property,  consisting  in  a  debt  due  to  him,  and  the  creditor 
l>y  judgment  now  asks  this  court  to  compel  the  debtor  of  his 
debtor  to  make  payment  to  him  in  satisfaction  of  the  judg- 
ment.    Has  this  court  jurisdiction  in  such  a  case,  or  power  to 
give  relief  ?    To  apply  existing  laws  to  new  cases  is  the  duty  of 
courts  of  justice,  and  is  not  an  encroachment;  and  the  applica- 
tion of  established  principles  of  equity  to  new  cases  in  this 
court,  is  not  an  extension  of  its  jurisdiction.     But  this  court 
has  no  power  to  assume  any  jurisdiction  really  new,  and  ex- 
tending beyond  the  limits  of  its  established  authority.     It  is 
apparent  that  this  case  does  not  belong  to  any  general  head  of 
equitable  jurisdiction,  such  as  frauds,  trusts,  accidents,  mis- 
takes, accounts,  or  the  specific  performance  of  contracts.    Here 
is  neither  fraud,  nor  trust,  nor  accident,  nor  any  other  ingre- 
dient of  equitable  jurisdiction.     It  is  the  simple  case  of  two 
debtors  and  two  creditors,  of  whom  one  is  both  debtor  and 
creditor;  a  case  in  which  the  rights  and  the  remedies  of  the 
respectiTe  parties  have  hitherto  been  enforced  exclusively  in  the 
courts  of  law. 

The  English  cases  which  are  recited  as  applicable  to  this 
question  have  been  fully  examined  by  the  late  chancellor  in 
cases  before  him ;  and  they  were  also  reviewed  by  Judge  Wood- 
worth  in  the  case  of  Hadden  v.  Spader ^  20  Johns.  562.  It  is 
not  shown  by  any  of  those  cases  that  the  English  chancery  ever 
touched  an  ordinary  debt  due  to  the  judgment-debtor,  for  the 
purpose  of  applying  it  to  the  satisfaction  of  the  judgment. 
The  English  books  are,  therefore,  by  their  silence,  authority  to 
show  that  no  such  doctrine  was  ever  entertained  in  the  English 
courts  of  equity.  The  English  cases  cited  proceeded,  as  I  con- 
ceive, not  upon  the  ground  of  subjecting  the  credits  of  the 
judgment-debtor  to  the  payment  of  his  debts,  but  upon  some 
ground  of  equitable  jurisdiction,  as  fraud  or  trust  existing  in 
each  case.  The  case  of  Taylor  v.  Jones,  2  Atk.  600,  was  a  case 
of  fraud  and  trust.  But  I  forbear  to  enter  into  a  particular  ex- 
amination of  those  cases,  because  they  by  no  means  embrace 
the  extent  of  the  present  question,  and  because  so  far  as  they 
extend,  I  concur  with  Judge  Piatt  (20  Johns.  575)  in  thinking 
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that  they  present  each  a  ooDtrarietj  of  deeisiona  and  loose  ex- 
pressions that  we  are  at  liberty  to  decide  the  question  upon 
principle. 

The  cases  adjudged  by  our  own  courts  have  proceeded,  I  con- 
ceive, not  upon  the  doctrine  that  this  court  has  power  to  attach 
a  debt  due  to  the  judgment-debtor,  and  apply  it  to  the  satis- 
faction of  the  judgment-creditor;  but  upon  some  fact  or  in- 
gredient of  equitable  cognizance  in  each  case,  which  gave 
jurisdiction  to  this  court.    The  case  of  Bayard  y.  Hoffman,  4 
Johns.  Ch.  450,  was  not  the  case  of  a  judgment-creditor;  but 
the  object  of  the  suit  was  to  annul  an  assignment  in  trust  made 
by  a  debtor  without  consideration.    The  assignor  was  insolyent 
when  the  assignment  was  made;  that  fact  not  being  then  known, 
no  actual  fraud  was  intended;  but  the  assignment  had  aU  the 
operation  of  fraud  against  the  creditors  of  the  insolvent  debtor. 
Fraud,  trust,  and  a  conveyance  without  consideration  were  the 
characteristics  of  the  case;  and  for  these  reasons  the  cause  waa 
of  equitable  jurisdiction.    In  the  case  of  McDermtd  v.  Strong, 
4  Johns.  Ch.  687,  an  assignment  by  an  insolvent  debtor,  in 
trust  for  certain  objects,  was  declared  to  be  incompatible  with 
the  rights  of  a  judgment-creditor.    The  property  assigned  waa 
a  ship;  an  execution,  at  the  suit  of  the  judgment-creditor, 
could  not  be  levied  upon  the  ship  by  reason  of  tiie  assignment, 
and  the  object  of  the  suit  was  in  effect  to  vacate  the  assignment 
as  an  impediment  to  the  due  effect  of  the  execution.     This 
court  gave  relief,  and  the  effect  of  the  decision  was  to  remove 
the  assignment,  which  stood  as  a  special  obstacle  to  the  due 
course  of  law. 

The  case  of  Hodden  v.  Spader,  5  Johns.  Oh.  280,  and  20  Johns. 
564,  was  also  a  case  of  an  assignment  by  an  insolvent  debtox 
of  property  upon  various  trusts.  It  was  clearly  a  case  of  trust; 
the  assignment  was  charged  to  have  been  made  by  fraud,  and 
though  the  answers  denied  that  fraud  was  intended,  the  facts 
exhibited  a  case  of  fraud.  The  effect  of  the  assignment,  if  it 
had  prevailed,  would  have  been  to  withdraw  and  screen  from 
execution  the  property  of  the  debtor;  the  assignment  was  held 
to  be  void,  and  the  judgment-creditor  had  relief.  These  are  the 
principal  cases  which  have  been  adjudged  in  this  court,  and  in 
all  of  them,  some  acknowledged  ground  of  equitable  jurisdic- 
tion existed.  In  general,  they  were  suits  to  set  aside  convey- 
ances, which  prevented  the  seizure  of  property  by  the  sheriff, 
and  the  conveyances  have  been  considered  frauds,  either  actual 
or  constructive.    They  have  been  cases  in  which  the  property 
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assigoed  would  hare  been  sabject  to  the  exeoation  of  the  judg- 
ment-creditor, if  the  asBignment  had  not  been  made,  and  the 
assignmeni  has  been  impeached  upon  some  ground,  which  gave 
oog^nizance  of  the  case,  to  this  court.     In  giving  relief  in  such 
cases,  this  court  does  not  proceed  upon  the  idea  of  giving  exe- 
cution against  a  species  of  property,  which  is  exempt  from  exe- 
cution at  law,  but  it  acts  upon  some  of  the  most  ancient  grounds 
of  its  jurisdiction,  which  enable  it  to  give  relief  in  cases  of  f  ratid 
and  trust,  either  to  a  judgment-creditor,  or  to  any  other  person 
^whose  just  rights  may  be  destroyed  or  impeded  by  such  a  canse^ 
The  case  of  Hodden  v.  Spader  was  finally  decided  by. the 
court  of  errors,  and  the  decree  of  this  court  was  affirmed.     I 
consider  the  decision  of  the  court  of  errors  in  that  case  as 
establishing  precisely  what   the  late  chancellor  had    before 
decided  by  his  decree  in  the  same  cause  and  nothing  more,  and 
I  fully  concur  with  Judge  Piatt,  in  his  opinion  given  in  that 
case,  and  in  his  view  of  the  powers  and  jurisdiction  of  this  court, 
in  respect  to  the  rights  and  remedies  of  creditors.    The  case 
now  to  be  decided  has  not  one  feature  of  equitable  jurisdiction. 
In  it  there  is  neither  fraud,  nor  trust,  nor  conveyance  of  prop- 
erty, nor  any  interruption  of  the  effect  of  an  execution,  or  the  due 
course  of  justice  at  law.    It  is  the  case  so  common  in  the  trans- 
actions of  society,  in  which  a  person  being  the  debtor  of  one 
man,  is  at  the  same  time  the  creditor  of  another,  without  fraud 
or  trust;  the  several  parties  standing  merely  in  the  general  rela- 
tion of  debtors  and  creditors.     In  such  a  case,  this  court  has  no 
power  to  compel  C,  who  is  indebted  to  B.,  who  is  the  debtor  of 
A. ,  to  make  payment  to  A. ;  and  this  court  is  equally  destitute  of 
jurisdiction  to  compel  such  a  payment,  whether  A.  has  obtained 
judgment  against  B.  or  not. 

According  to  our  distribution  of  jurisdictions,  suits  for  the 
recoTery  of  ordinary  debts  are  appropriated  to  the  courts  of 
common  law;  and  the  proceedings  for  enforcing  the  judgments 
rendered  in  such  suits  are  alike  allotted  to  those  courts.  In 
any  such  case  where  the  subject  of  the  suit  is  exclusively  of 
legal  cognizance,  a  court  of  equity  has  no  jurisdiction  to  en- 
force the  judgment  by  its  own  methods  of  proceeding,  or  to 
give  a  better  remedy  than  the  law  gives.  If  the  remedies  of 
the  law  are  imperfect,  equity,  as  has  been  often  said  in  the  En- 
glish chancery,  has  no  jurisdiction  to  give  execution  in  aid  of 
the  infirmity  of  the  law.  Whe^  any  fact  giving  equitable  juris- 
diction intervenes  in  the  transactions  between  creditor  and 
debtor,  such  a  fact  becomes  a  foundation  of  relief  in  this  court; 
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but  in  any  ordinary  case,  free  from  fraud  or  injustice,  the  exe- 
cution of  the  judgment  and  the  methods  of  compelling  satis- 
faction, are  confined  to  the  courts  of  law.  When  a  creditor 
comes  to  this  court  for  relief,  he  must  come,  not  merely  to  ob- 
tain judgment  or  satisfaction  of  a  judgment,  but  he  must 
present  facts  which  form  a  case  of  equitable  jurisdiction.  He 
must  show  that  the  debtor  has  made  some  fraudulent  disposi- 
tion of  his  property,  or  that  the  case  stands  infected  with  some 
trust,  collusion  or  injustice,  against  which  it  is  the  province  of 
this  court  to  give  relief.  In  such  cases  this  court  has  jurisdiiy 
tioQ,  not  for  the  purpose  of  giving  a  species  of  execution  which 
the  courts  of  law  do  not  afford,  but  for  the  purpose  of  giving 
relief  in  the  particular  cases  allotted  to  its  jurisdiction;  and 
when  the  cause,  by  reason  of  such  facts,  is  properly  here,  the 
court  proceeds,  upon  all  the  circumstances  of  the  case,  to  give 
final  and  equitable  relief. 

When,  upon  an  execution,  the  sheriff  returns  that  no  prop- 
erty of  the  debtor  is  found  in  his  county,  the  return  is  evidence 
of  the  fact  stated;  but  neither  the  return  nor  the  fact  returned 
gives  any  jurisdiction  to  this  court.  If  the  same  fact  were  re- 
turned from  every  county  of  the  state,  these  remedies  at  law 
would  be  exhausted;  but  equity  would  have  no  jurisdiction 
upon  the  mere  ground  that  no  property  had  been  found  by  the 
sheriffs.  But  when  equity  has  jurisdiction,  by  reason  of  some 
disposition  of  the  debtor's  property,  made  in  fraud  of  the  cred- 
itor, and  when  in  such  a  case,  the  sheriff  of  the  county  in  which 
the  property  is  situated  returns  upon  the  execution  that  no 
property  is  found,  the  return  is  important  evidence  to  show 
that  the  fraudulent  disposition  has  had  effect  by  preventing  the 
service  of  the  execution.  By  the  existing  law,  the  property  of 
a  debtor  consisting  of  things  in  action  held  by  him,  without 
fraud  is  not  subject  to  the  effect  of  any  execution  issued  against 
his  property;  and  while  a  court  of  law  does  not  reach  these 
things  by  its  execution,  a  court  of  equity  does  not  reach  them 
by  its  execution,  for  the  purpose  of  satisfying  either  judgments 
at  law  or  decrees  in  equity.  To  subject  these  things  to  the 
satisfaction  of  a  judgment,  by  seizing  and  selling  them  like 
goods  in  possession,  would  be  to  alter  the  established  law  of 
the  land;  and  this  court  has  no  power  to  make  such  an  altera- 
tion in  the  name  of  equity.  The  maxims  that  every  right  hi  a 
a  remedy,  and  that  where  the  la|ir  does  not  give  redress,  equi'  v 
will  afford  relief,  however  just  in  theory,  are  subordinate  > 
positive  institutions,  and  cannot  be  applied,  either  to  subvt  < 
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established  rules,  or  to  give  the  court  a  jurisdiction  hitherto 
unknown. 

THien  it  is  said  that  a  debtor  may  now  convert  all  his  effects 
into  stocks,  credits,  or  other  things  in  actions,  and  may  in  his 
own  name,  or  in  the  name  of  a  friend,  hold  his  property  in  these 
forms,  in  defiance  of  his  creditors,  our  laws  are  reproached  by 
a  vague  assertion,  which  is  partly  true,  and  is  to  a  much  greater 
extent  erroneous.    All  conyeyances  made  to  defraud  creditors 
are  void  both  in  law  and  equity.    When  the  fraud  appears  to  a 
court  of  law,  the  convey ance  is  there  adjudged  void.     When 
such  a  fraud  is  presented  to  this  court,  it  is  of  equitable  juris- 
diction; and  the  property  of  the  debtor,  fraudulently  transferred, 
is  subject  to  the  satisfaction  of  his  debts,  in  favor  of  a  creditor 
complaining  of  the  fraud.     Does  an  insolvent  debtor  transfer  his 
property  to  another  person,  in  trust,  for  himself,  or  in  such  a 
manner  as  to  defeat  the  effect  of  a  judgment  and  an  execution  ? 
Tiiis  is  the  frequent  case;  it  is  a  case  of  both  fraud  and  trust, 
and  it  is  of  equitable  jurisdiction.    It  was  the  case  of  McDermut 
▼.  Strong,  and  of  Hadden  v.  Spader,     In  all  such  cases  this 
court  vacates  the  fraud,  sets  aside  the  conveyance  in  trust,  and, 
acting  both  upon  the  debtor  and  his  trustee,  it  does  complete 
justice  to  the  creditor.     Thus,  the  jurisdiction  of  this  court 
reaches,  and  reaches  effectually,  those  cases  of  fraudulent  con- 
veyances and]  assignments  in  trust,  which  form  the  great  and 
most  vexatious  impediment  in  the  course  of  justice  between  cred- 
itor and  debtor.     Bills  for  discovery,  where  no  relief  is  sought, 
also  afford  important  aid  to  creditors  against  their  debtors.    But 
this  court  has  no  power  to  cause  stocks,  credits  and  rights  of 
action,  held  by  a  debtor,  without  fraud,  to  be  sold  or  converted 
into  money,  to  be  transferred  to  the  creditor,  or  to  be  applied 
to  the  payment  of  debts.     The  English  courts  of  equity  have 
never  exercised  any  power  like  that  now  proposed,  over  the 
rights  of  a  debtor;  and  it  is  cei-tain  that  no  such  power  has  ever 
been  exercised  by  any  court  in  this  state. 

But  it  is  said  that  a  failure  of  justice  must  take  place,  if  such 
a  jurisdiction  should  not  be  exercised  by  some  of  our  courts  of 
justice.  How,  it  is  asked,  is  all  that  class  of  personal  effects, 
consisting  in  stocks,  credits  and  property  in  action,  in  various 
forms,  a  class  of  property,  which,  in  this  community,  is  very 
great,  to  be  subjected  to  the  payment  of  debts  ?  That  such  prop- 
erty should  be  made  subject  to  the  payment  of  the  debts  of  its 
owner  is  not  denied.  That  such  property  cannot  be  seized 
or  sold  by  the  sheriff  upon  an  execution,  is  the  existing  law 
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of  the  state.  That  in  the  present  state  of  our  laws,  a  debtaz 
Bometixnes  holds  and  enjojs  this  species  of  property*  whil« 
his  debts  remain  unpaid,  maj  be  true.  These  reasons  may 
show  that  the  existing  laws  are  imperfect;  and  that  some 
oonTenient  method  of  sabjeoting  this  clibss  of  property  to 
the  payment  of  debts  would  be  a  desirable  amendment;  bat 
they  do  not  show  that  this  court  or  any  other  tribunal  has  power 
to  make  such  an  amendment.  The  argument  so  strongly  urged, 
that  justice  requires  some  new  remedy  in  these  cases,  is  an  ar- 
gument to  be  addressed  to  the  legislature,  and  not  to  the  courts 
of  either  law  or  equity. 

Our  ancient  law  was  not  destitute  of  remedy  in  such  cases. 
That  li^w  was  intended  and  adapted  to  compel  the  application 
of  all  the  property  of  the  debtor  to  the  discharge  of  judgments 
against  him;  and  for  that  purpose  different  kinds  of  executions 
were  proyided.  By  executions  against  his  property  in  posses- 
sion, that  species  of  effects  was  subjected  directly  to  the  dis- 
charge of  a  judgment;  but  his  things  in  action  were  reached 
only  by  an  execution  against  his  person,  upon  which  he  was  im- 
prisoned until  he  should  satisfy  the  judgment.  The  execution 
against  the  person  was  a  method  of  coercion  intended  to  bring 
forth  for  the  satisfaction  of  the  judgment,  all  such  effects  of  the 
debtor  as  could  not  be  subjected  to  other  execution;  and  it  was 
a  powerful  remedy.  That  remedy  has  been  gradually  relaxed 
by  the  legislature  until  it  has  nearly  lost  its  efficacy;  and  while 
this  great  change  respecting  executions  against  the  person  has 
been  made,  the  rules  concerning  executions  against  property 
have  remained  without  alteration.  Thus  the  imprisonment  of 
the  debtor,  as  a  remedy,  has  been,  in  effect,  taken  away;  no  ef- 
fectual method  of  execution  against  his  property  in  action  has 
been  substituted,  and  this  change  in  our  laws  has  been  made 
by  the  legislature  itself. 

The  legislature  has,  indeed,  made  some  provisions  for  the 
benefit  of  creditors  in  these  cases.  By  the  acts  for  giving  relief 
in  cases  of  insolvency  now  in  force,  an  assignment  of  all  the 
property  of  a  debtor  imprisoned  in  execution,  may  be  obtained 
for  the  benefit  of  his  creditors  in  certain  cases,  and  upon  cer- 
tain conditions.  This  remedy  is  tardy,  incumbered  with  condi- 
tions and  inadequate  to  the  ends  of  justice.  Still,  it  is  the 
remedy  which  the  legislature  has  given  after  the  legislature  it- 
self had,  in  effect,  abolished  the  coercion  of  personal  imprison- 
ment. Equity,  as  a  system  distinct  from  law,  has  been  raised 
and  matured  into  its  present  perfection,  not  for  the  purpose  of 
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preventing  or  controlling  the  operation  of  statutes,  but  in  order 
to  supply  other  defects,  and  to  a£ford  justice  where  injustice  was 
prod.uced,  by  severe  rules  of  the  common  law.     The  idea  that 
this  court  has  power  to  provide  for  all  the  mischiefs  or  incon« 
veniences  which  result  from  the  operation  of  new  statutes,  is 
repiigrnant  both  to  the  established  limitations  of  its  jurisdiction, 
and    to  the  constitutional  separation  between  the  legislative 
power  and  the  power  of  the  courts  of  justice.    Various  lawa 
concerning  bankrupts,  insolvent  debtors,  and  absent  and  ab- 
sconding debtors,  make,  or  have  hitherto  made,  ample  provision 
that  all  the  rights  in  action  of  the  debtor,  shall  be  vested  in  as- 
sig^nees  or  trustees  for  the  benefit  of  all  his  creditors;  and  while 
Bocli  laws  show  what  justice  and  public  policy  have  been  sup- 
posed to  require,  they  also  show  that  the  general  law  on  this 
subject  can  be  altered  only  by  the  legislative  power.     If  such 
laws,  or  any  of  them,  are  not  now  in  force,  it  is  because  the  con- 
gresa  of  the  union,  or  the  legislature  of  the  state,  have  not 
passed  them,  or  have  repealed  or  modified  those  which  have 
been  enacted. 

It  is  said  that  the  court  of  chancery  of  England  has  never 
exercised  a  jurisdiction  like  that  now  proposed,  because  redress 
to  creditors  in  these  cases,  is  afforded  by  the  bankrupt  laws  of 
that  country.  This  inference  is  altogether  unsound.  If  the 
Snglish  chancery  had  ever  possessed  such  a  jurisdiction  the 
fact  would  appear;  and  that  jurisdiction  would  have  been  exer- 
cised in  the  numerous  cases  to  which  those  bankrupt  laws  do 
not  extend.  The  bankrupt  laws  of  England  were  made  to  give 
redress  which  the  courts  of  that  country  did  not  before  afford, 
and  if  those  bankrupt  laws  were  repealed,  it  would  not  follow 
that  the  English  chancery  would  have  power  to  accomplish  ob- 
jects, which,  in  the  opinion  and  practice  of  that  country,  could 
be  effected  only  by  an  entire  system  of  statutory  regulations. 
If  the  attempt  now  made  could  prevail,  it  would  be,  in  effect, 
nothing  less  than  to  introduce  a  new  law  of  attachment,  for  the 
benefit  of  particular  creditors,  through  the  process  of  a  court  of 
equity. 

Our  law  of  relief  against  absconding  and  absent  debtors,  is  a 
law  of  attachment.  This  special  statute,  containing  a  system  of 
provisions  in  detail,  is  alone  a  sufficient  proof  that  the  proceed- 
ing by  attachment  can  be  authorized  only  by  the  legislature, 
and  that  such  a  process  or  power,  belongs  not  to  any  court  of 
this  state,  in  virtue  of  its  general  jurisdiction.  The  attachment 
given  by  this  statute  embraces  all  debts  due  to  the  debtor,  ig 
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for  the  benefit  of  all  his  creditors;  and  is  authorized  only  against 
absent,  absconding,  and  concealed  debtors.  The  legislature 
has  not  given  this  remedy  against  debtors  residing  or  found 
within  the  state,  and  subject  to  the  full  operation  of  its  general 
laws.  The  attachment  now  proposed  is  against  a  single  debtor 
of  the  judgment-debtor,  for  the  benefit  of  the  judgment*creditor; 
and  all  the  parties  reside  in  the  state.  Thus  it  is  proposed  that 
this  court  shall  institute  a  new  species  of  attachment  agaiDst 
debtors  within  the  state,  a  new  method  of  justice  in  favor  of 
creditors,  differing  greatly  from  any  attachment  or  any  execu- 
tion hitherto  known,  and  which,  however  it  may  be  recona- 
meuded,  has  not  yet  been  adopted  by  our  law. 

In  several  of  the  states  of  the  Union  there  are  laws  of  attach- 
ment, by  which  a  creditor  may  sequester  or  attach,  for  his  exclu- 
sive benefit,  a  debt  due  to  his  debtor;  and  it  is  said  that  these 
laws  are  useful  and  efficacious,  in  promoting  the  ends  of  justice. 
But  in  all  those  states,  these  attachments  have  been  introduced 
and  established  by  special  acts  of  their  legislatures;  this  pro- 
ceeding being  unknown  equally  to  the  common  law  and  to  the 
equity  of  England.  But  while  the  attachment  of  the  debt  due 
to  a  debtor  for  the  benefit  of  the  creditor  instituting  the  suit,  is 
a  proceeding  unknown  to  the  general  system  of  English  law  and 
equity,  it  is  fully  established  in  the  city  of  London,  under  the 
name  of  the  custom  of  foreign  attachment,  and  it  there  takes 
place  in  a  local  court  of  special  jurisdiction.  Thus  stand  both 
the  general  law,  and  the  exceptions  to  it,  in  England;  and  equity 
has  never  altered  but  has  always  followed  the  general  law.  The 
court  is  now,  for  the  first  time,  asked  to  do  what,  in  England, 
is  done,  only  in  London,  by  a  special  custom  of  that  city,  what 
in  other  states  of  this  Union  is  done  only  under  the  provisions 
of  special  statutes,  and  what,  in  this  state,  has  never  yet  been 
done  or  authorized  by  any  law. 

If  this  court  were  at  liberty  to  enlarge  its  powers  in  the  man- 
ner now  proposed,  the  extent  and  consequences  of  so  great  an 
innovation  would  deserve  to  be  well  considered.  Is  the  right  to 
this  attachment  to  be  given  to  the  creditor  who  institutes  a  suit, 
or  to  him  who  has  obtained  judgment,  or  to  him  only  who  has 
issued  an  execution  which  proves  ineffectual  ?  When  the  debtor 
is  insolvent,  justice  requires  all  his  property  should  be  distrib- 
uted ratably  among  all  his  creditors?  It  is  proposed  that  this 
court  shall  perforin  all  the  various  offices  of  a  law  of  bankruptcy; 
shall  take  upon  itself  the  administration  of  the  estates  of  bank- 
rupts, shall  collect  all  the  effects  of  a  debtor  which  cannot  be 
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seized  by  the  sheriff,  and  make  distribution  among  creditors  who 
Bbali  prove  their  debts.  To  what  species  of  debts  or  property 
in  action  shall  this  attachment  be  applicable  ?  Is  it  to  extend 
to  all  contracts,  demands  and  rights  of  action  admitted  or  con- 
tested which  the  debtor  may  hold  against  other  persons  ?  Where 
tbe  property  of  a  debtor  consists  in  effects  which  cannot  now 
l>e  sold  by  the  sheriff,  is  the  creditor  who  has  obtained  judgment 
to  find  that  a  suit  in  equity  is  necessary  in  order  to  obtain  the 
effect  of  a  suit  at  law  ?  Is  a  suit  at  law  to  be  the  parent  of  a 
suit  in  equity  in  the  multitude  of  these  cases  which  always 
exist?  When  A.  institutes  a  suit  at  law  against  B.,  the  cause 
is  determined  according  to  the  course  of  the  common  law;  but 
when  A.  has  obtained  judgment  against  B.,  who  has  a  claim 
against  C,  which  also  belongs  to  legal  jurisdiction,  is  0.  to  be 
impleaded  in  equity  by  A.,  and  to  defend  himself  there  against 
A.,  when  if  C.  had  been  impleaded  by  his  own  creditor,  B.,  the 
suit  must  have  been  in  a  court  of  law  ?  Is  a  judgment  at  law 
against  the  first  debtor  indispensable  because  the  case  is  of  legal 
cognizance;  and  is  it  insisted  that  the  case  of  the  second  debtor 
of  the  same  nature  is  not  legal,  but  is  of  equitable  jurisdiction  ? 

Under  the  constitution,  the  course  of  common  law,  the  trial 
by  jury,  and  the  system  of  equity,  must  all  be  maintained  in 
their  respective  spheres  of  operation.  If  the  existing  difficulty 
in  these  cases  arises  from  the  rule  of  law,  that  stocks,  credit  and 
rights  of  action  cannot  be  sold  by  the  sheriff,  is  that  rule  salu- 
tary, since  the  remedy  by  imprisonment  of  the  debtor  has  been 
so  greatly  relaxed?  If  some  new  proceeding  by  way  of  attach- 
ment or  execution  against  the  rights  in  action  of  a  debtor  is 
requisite,  on  what  courts  or  officers  shall  such  a  power  be  con- 
ferred, and  in  what  cases,  and  under  what  regulations  shall  it 
be  exercised?  But  I  forbear  to  pursue  these  inquiries  and  re- 
flections; and  these  are  suggested  merely  to  show  tho  magnitude 
of  the  innovation  now  proposed.  Should  this  court  take  cog- 
nizance of  these  cases,  they  would  form  a  chapter  of  jurisdiction 
far  more  ample  than  any  one  which  it  now  possesses,  and  the 
assumption  would  be  a  bolder  stride  of  power  than  was  ever  made 
by  the  English  chancery  in  any  single  age.  The  maxim  which 
teaches  us  that  a  judge  should  amplify  his  own  jurisdictioh,  has 
no  place  in  our  own  institutions.  The  utility  of  this  court,  so 
important  in  the  general  structure  of  our  system,  will  be  best 
consulted  and  preserved  by  preserving  its  jurisdiction  within 
the  limits  which  are  now  established. 

My  views  of  this  question  terminate  iu  the  following  results: 
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1.  The  cases  of  authoritj  in  which  relief  has  been  given  ic 
jndgment-orediiors  were,  in  themselyes,  cases  of  equitable 
jurisdiciiony  inyolving  fraud  or  trust,  or  seeking  to  subjecfc  tc 
the  satisfaction  of  a  judgment  property  in  itself  liable  to  execu- 
tion bj  removing  a  conyejance  which  operated  as  a  fraudu- 
lent impediment  to  the  execution. 

2.  This  court  has  no  power  to  compel  the  debtor  of  a  jud^* 
ment-debtor  to  make  payment  to  the  judgment-creditor,  in 
satisfaction  of  the  judgment. 

The  suit  is  dismissed  with  costs. 

Chosu  nr  Action  Sub^bot  to  Cbediior's  Biuk — ^It  is  doabtfnl,  where 
there  hes  been  no  legislation  npon  tbe  rabject^  whether  in  the  ebeence  d 
fraud,  or  any  other  well-known  ground  for  supporting  the  exercise  of  its 
jurisdiction,  equity  will  assist  a  creditor  to  reach  those  assets  of  his  debtor 
which  under  no  ciroumstanoes  could  have  been  subject  to  execution  at  law. 
This  question  has  been  most  debated  with  reference  to  stocks  and  chosee  in 
action.  Notwithstanding  a  contrary  opinion  expressed  by  some  very  emi- 
nent American  jurists,  we  judge  that  the  weight  of  the  authorities  is  in 
support  of  the  view  that  equity  has  no  power  in  ordinary  cases  to  compel  the 
appropriation  of  choses  in  action  to  the  payment  of  their  owner's  debts: 
Watkin$  v.  DorBeU,  1  Bland.  Ch.  633;  StewaH  v.  Sngluh,  6  Ind.  176;  Wal- 
lacB  V.  Lawyer^  46  Id.  501;  MeFerran  v.  Jones,  2  litt  219;  JXmdcu  v.  Jh^ 
teus,  1  Ves.  jun.  196;  Nantes  v.  Carrock,  9  Ves.  188;  Bider  v.  Kidder,  10  Id. 
868;  Orogan  v.  Cooke,  2  Ball  &  B.  233.  But  where  a  sequestration  of  the 
property  of  a  defendant  is  being  made,  a  person  who  admits  owing  him  a 
certain  sum  may  be  compelled  to  make  payment  thereof  to  the  sequestrators: 
Francklyn  v.  CoUunm,  3  Swanst  276;  PeUwm  v.  NewcasOe,  Id.  290;  KeigMtr 
V.  Nicholson,  4  Md.  Ch.  87;  Keighkr  v.  Ward,  8  Md.  254;  Johnson  v.  Chip^ 
frindall,  2  Sim.  55;  White  v.  Oeraedt,  I  Edw.  Ch.  340.  It  has  also  been  in- 
sisted that  where  there  is  no  other  method  of  obtaining  satisfaction,  equity 
ought  to,  and  will,  interpose  for  the  purpose  of  oompelling  satisfaction  to  bs 
made  out  of  the  defendant's  choses  in  action:  PendleUm  v.  Perkins,  49  Mo. 
565;  PoweU  v.  How^  63  K.  C.  283;  EdmesUm  v.  Lyde,  1  Paige,  637;  ^of- 
ard  V.  Hoffman,  4  Johns.  Ch.  450;  Sanson  v.  WUUams,  37  Ga.  170;  Rogers  v. 
Jones,  1  Neb.  417.  In  many  of  the  states  statutes  have  been  enacted  in 
harmony  with  this  view:  Davis  v.  Sharron,  15  B.  Mon.  64;  Bwmes  v.  Cade, 
10  Bush,  251;  Wrighi  v.  Petrie,  6  8.  ft  M.  282;  FuUer  v.  Taylor,  2  Halst 
Ch.  301;  Fantwm,  v.  Orten,  21  K.  J.  Eq.  364;  Long  v.  Page,  10  Humph.  541; 
HiU  V.  Ormsbee,  14  DL  233;  Bryans  v.  Taylor,  Wright,  245:  CUy  qf  Newark 
V.  /Villi;,  15  Ohio  St.  462.  What  stocks,  choses  in  action,  franchises,  and 
other  property  which  was  not  subject  to  execution  at  common  law,  can  now, 
in  the  absence  of  any  statute  on  the  subject,  be  reached  by  a  creditor's  bill 
must  still  be  regarded  as  unsettled.  By  such  bills,  creditors  have  in  several 
instances  succeeded  in  obtaining  satisfaction  out  of  the  interest  of  an  heir  or 
distributee  while  still  in  the  hands  of  an  executor  or  administrator:  Moores 
V.  White,  3  Gratt  139;  Byan  v.  Jones,  15  IlL  1;  Sayre  v.  Floumoy,  3  Kelly, 
541;  Farrar  v.  Haselden,  9  Rich.  Eq.  331;  Caldwell  v.  Montgomery,  8  Ga. 
106;  Long  v.  Brown,  21  Mich.  179;  out  of  a  right  of  dower  before  the  as- 
signment and  segregation  thereof:  Stewart  v.  Martin,  5  Barb.  438;  Tomkins 
V.  Fonda,  4  Pai.  448;  out  of  moneys  collected  under  execution  and  still  in 
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tlie  hjuida  of  the  •heriif:  Brenan  v.  Burke,  6  Rich.  Eq.  200;  out  of  moneys 
earned  but  not  due:  Thotnpton  v.  Nixon,  3  Edw.  Ch.  457;  Browning  v.  Bettia, 
8  Pai.  448;  and  oat  of  moneys  collected  under  sn  invalid  assignment:  Bhod 
▼.  Jdaraue^  38  OaL  690.  It  has  also  been  determined  that  the  creditor  of  a 
corporation  can  sustain  a  creditor's  bill  to  compel  the  stockholders  to  pay  to 
him  delinquent  suhaeriptions  upon  its  stock:  Henry  ▼.  T.  A  A,  R.  R.  Co., 
17  Obio^  187;  Mim  ▼.  Z.  ^  M.  T.  Co.,  11  Id.  273,  and  13  Id.  197. 


Wabd  v.  Aebedondo. 

[1  Honnn'  Ob.  218.1 

JxTwasDJCnaSt  SPBcmc  PkBio&iCAiroB. — ^A  contract  was  made  in  Cuba  by  a 
citiaen  of  New  York  with  a  Spanish  subject,  for  the  purchase  of  lands 
in  Alabama.  After  partial  payments  had  been  made,  and  partial  con* 
▼eyances  executed,  the  vendor  sent  a  conveyance  for  part  of  the  lands 
to  his  agent  in  New  York,  to  be  delivered  on  payment  of  a  certain  sum 
claimed,  which  was  more  than  the  vendee  oonceded  to  be  due:  Held, 
that  the  courts  of  New  York  had  jurisdiction  of  a  bill  filed  by  the  vendee 
lor  an  account  of  payments  and  lands  to  be  conveyed,  and  to  restrain 
defendants  from  withdrawing  the  deed  out  of  the  juriadiotioQ  of  the 
court 

JuBUDicnoN  IN  Equitt  mat  bx  Upheld  whenever  the  parties,  or  the  sub* 
ject,  or  such  a  portion  of  the  subject,  are  within  the  jurisdiction,  that 
an  effectual  decree  can  be  madeand  enforced,  so  as  to  do  justice  between 
the  parties. 

Appeal  from  a  decree  of  the  circuit  court  disaolving  an  in- 
junction. The  complainant  had  filed  his  bill  against  the  de- 
fendantSy  partners  and  residents  of  Cuba^  and  one  Thomas, 
their  agent,  to  obtain  a  conveyance  of  realty,  and  an  account- 
ing of  moneys  paid  to  the  partners  under  a  contract  for  the 
sale  of  certain  lands  in  eastern  Florida,  which  contract  was 
made  by  the  complainant  with  the  defendants  when  he  was  in 
Cuba.  It  appeared  that  the  Arredondos  were  to  execute  deeds 
to  Ward  for  specified  tracts,  corresponding  to  the  amount  of 
the  installments  paid,  and  that  they  had  forwarded  to  Thomas, 
their  agent,  a  deed  for  the  residue  of  the  land  contracted  to  be 
sold  to  plainti£f;  but  had  commanded  Thomas  not  to  delirer  the 
deed  to  the  plaintiff  until  the  payment  of  a  sum  of  money, 
much  larger  than  the  latter  acknowledged  to  be  due.  The  bill 
prayed  an  injunction  to  restrain  the  defendant,  Thomas,  from 
sending  back  the  deed  to  Cuba.  Defendant,  Thomas,  answered ; 
and  the  remaining  defendants  not  appearing  voluntarily,  an 
order  was  made  directing  them  to  appear,  and  answer  within 
nine  months  on  pain  of  having  the  bill  taken  pro  confeaao.  On 
the  same  day,  defendants'  counsel  gave  notice  of  motion  to  dis- 
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solve  the  injunction.  Upon  the  hearing  of  this  motion,  the  in- 
junction was  dissolved,  the  court  being  of  opinion  tliat  he  had 
no  jurisdiction  in  the  case,  as  the  land  in  controversy  lay  in 
east  Florida,  the  Arredondos  resided  out  of  the  state,  and  had 
not  been  within  it  since  the  filing  of  the  bill,  and  as  Thomas 
had  no  interest  in  the  same,  and  making  him  a  party  could  not 
sustain  the  jurisdiction  of  the  court.  The  complainant  ap- 
pealed. 

Colden  and  C,  Oraham,  for  the  appellants,  urged  that  the 
case  was  a  proper  one  for  relief  in  equity,  it  being  for  the  spe- 
cific performance  of  a  contract,  for  an  account;  and  on  the 
ground  of  fraud.  They  contended  that  the  fact  of  the  title  to 
land  being  involved  in  the  cause  ought  not  to  arrest  the  coart's 
jurisdiction:  Arglasse  v.  Muftcfiamp,  1  Vern.  75;  Foster  v.  Vassall, 
8  Atk.  587;  Boherdeau  v.  Boone,  1  Id.  543;  Penn  v.  Lord  BaUi- 
more,  1  Yes.  444;  CraruUoum  v.  Johruston,  3  Yes.  jun.  182;  Hays 
V.  Ward,  4  Johns.  Ch.  134  [8  A.m.  Dec.  554];  Livingston  ▼. 
Ogden,  Id.  48;  Dale  v.  Roosevelt,  5  Id.  174. 

H.  and  R,  Sedgwick,  contra.  The  court  has  no  jurisdiction, 
to  give  which  there  must  be  one  of  three  things:  1.  The  person 
must  be  within  the  reach  of  the  court;  2.  The  subject  to  which 
the  contract  or  fraud  relates  must  be  here;  3.  Or  the  cause 
must  be  in  the  forum  of  a  government  which  has  some  superior 
jurisdiction  over  that  of  the  country  in  which  the  subject  is 
situated,  as  in  the  case  of  the  isle  of  Sark,  or  of  Ireland.  Al- 
though the  deed  is  here,  it  is  but  an  escrow,  and  if  delivered  by 
compulsion  of  the  court,  will  not  be  the  deed  of  the  Arredondos. 

By  CouBT.  This  is  in  effect  a  bill  to  enforce  a  specific  per- 
formance of  the  contract,  by  laying  hold  of  the  deed  which  is 
within  the  jurisdiction  of  the  court.  If  the  land  and  all  parties 
were  within  the  jurisdiction,  it  would  be  the  ordinary  case. 
The  peculiarity  is  that  the  land  and  the  only  party  defendant, 
who  has  an  interest,  is  out  of  the  jurisdiction,  and  on  this  the 
objection  rests. 

I  was  at  first  inclined  to  think  that  this  was  carrying  the  juris- 
diction of  the  court  farther  than  has  ever  been  done;  but  the 
pecidiarities  of  the  case  are  such  as  make  a  difference  in  circum- 
stances, not  in  principle.  An  objection  has  been  made  that 
there  may  be  different  suits  under  different  jurisdictions,  and 
thence  tliat  there  may  be  conflicting  decisions.  It  is  very  true 
that  none  but  the  courts  of  Alabama  can  determine  the  titlo  to 
the  land  in  the  last  resort;  but  this  objection  proves  too  much. 
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It  would  prove  that  no  suit  can  be  entertained  on  this  contract, 
except  in  Alabama.  The  elementary  principle  seems  to  be  that 
the  jurisdiction  may  be  upheld,  Avherever  the  parties  or  the  sub- 
ject are  within  the  jurisdiction,  that  an  effectual  degree  can  be 
made  and  enforced,  so  as  to  do  justice  between  the  parties. 
Suppose,  then,  the  parties  to  the  suit  were  reversed,  and  that 
Arredondos  sought  here  to  enforce  payment  from  Ward,  they 
might  do  so;  Ward  is  here  and  is  subject  to  a  decree,  and  per- 
fect justice  might  be  done. 

The  dispute,  then,  is  about  a  personal  contract  which  is  tran- 
sitory, and  may  be  enforced  in  any  country.     To  enforce  it 
here,  encroaches  not  upon  any  jurisdiction   of  Spain  or  Ala- 
bama.    The  deed  is  here  subject  to  our  jurisdiction;  that  deed 
is  such  a  portion  of  the  subject  in  question,  that  by  acting  upon 
it,  the  court  may  decide  the  controversy,  and  do  complete  jus- 
tice between  the  parties;  and  to  do  so  is  going  no  further  than 
has  been  done  by  the  English  court  of  chancery,  and  in  the  case 
in  this  country,  cited  from  Cranch.     The  case  comes  up  on  an 
appeal  from  a  circuit  court,  and  on  an  interlocutory  order.     By 
the  statute,  the  cause  must  be  remanded  with  the  order  of  this 
court.      The   order,  therefore,  will   be  that  the  circuit  court 
retain  the  injunction  until  the  hearing,  or  until  the  equity  of  the 
bill  shall  be  sufficiently  denied  by  the  defendants  who  are  inter- 
ested. 

This  opinion  is  to  be  considered  as  provisional,  and  as  appli- 
cable to  the  state  of  the  question  as  now  presented,  on  a  motion 
to  dissolve  the  injunction,  in  which  some  weight  may  be 
allowed  to  the  circumstance,  that  a  dissolution  of  the  injunction 
would,  in  effect,  be  final.  This  decision  will  not,  therefore,  pre- 
clude the  party  upon  the  final  merits. 


Faube  v.  Winans. 

[1  HOPXDVS'  Cb.  288.] 

Iksubahob  Against  Fibe  is  not  a  charge  on  the  mortgaged  premises,  nnleM 

made  ao  by  agreement. 
Taxbs  Paid  on  thx  MoBxaAOED  Premises  are  a  legal  charge  against  the 

mortgaged  estate,  even  in  the  absence  of  an  agreement. 

Bill  for  the  sale  of  mortgaged  premises  for  the  payment  of  a 
sum  of  money,  which  included  the  amount  paid  for  insurance  on 
the  premises. 

The  CouBT  inquired    on  what  ground   the  insurance  was 
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included,  ohBetrijig  that  it  could  not  be  done,  unless  a  pnmflion 
for  it  was  included  in  the  moitgage,  or  bj  express  oonaeni. 

S,  Biker  said  that  the  insurance  was  necessaiy  to  pxesenre 
the  security,  and  that  it  was  so  charged  in  the  bill,  which  bad 
been  taken  as  confessed. 

Thb  Coubt  did  not  think  this  sufficient.    Insurance  stands 
on  a  different  footing  from  taxes,  as  it  may  be  effected  by  the 
mortgagee  for  his  own  security.     But  taxes  are  a  legal  charge 
upon  the  estate,  not  upon  the  mortgagee.    But  at  a  subeeqnent 
day  an  order  was  taken  on  Mr.  Biker's  motion  that  the  master 
should  report  whether  any  agreement  existed  between  the  mort- 
gagor and  mortgagee,  by  which  the  former  agreed  that  the 
premises  should  be  insured  and  the  policy  assigned  to  the  mort- 
gagee; and  whether  there  was  any  agreement  to   renew  the 
policy  at  the  expense  of  the  mortgagor  and  his  assigns,  and 
whether  it  has  been  renewed;   and  whether  the  moneys  re- 
ported by  the  master  as  paid  for  insurance  were  paid  by  the 
request,  consent,  or  approbation   of   the  defendant  Winans, 
after  he  became  proprietor  of  the  premises. 

The  master's  report  upon  this  reference  was  satisfactory, 
upon  which  the  decree  passed,  including  the  charge  of  insur- 
ance. 


OVEBBiLOH  V.  HeEBMANOEL 

[1  Honmn*  Cs.  337.] 

iHTAimi  CoKPUXVD  TO  EuBCT. — ^If  an  agreement  be  made  by  adolte  on  one 
dde  and  infanta  on  the  other,  the  latter,  on  ooming  of  age,  will  be  com- 
pelled to  make  an  election  either  to  confirm  the  agreement  aa  a  whole^ 
or  to  xelinqniah  all  righta  and  pretensions  resulting  from  it. 

Bnx  seeking  general  relief,  and  setting  forth  as  ground  there- 
for, that  the  complainants  and  those  under  whom  they  claimed 
entered  into  an  agreement  with  the  guardian  of  the  defendants, 
with  the  consent  of  those  infants  who  had  then  arrived  at  years 
of  discretion,  for  the  partition  of  a  certain  tract  of  land,  and  for 
the  execution  of  mutual  releases  extinguishing  their  rights  of 
common;  that  the  defendants  by  reason  of  their  infancy  at  the 
time  of  the  agreement,  did  not  execute  releases,  but  their 
guardian  promised  that  they  should  do  so  on  arriving  at  age; 
that  complainants  have  released  their  right  to  the  tract  held  by 
the  defendants;  that  the  defendants  have  arrived  at  age,  but 
deny  the  agreement,  refuse  to  execute  a  release,  and  have  com- 
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menced  an  action  or  trespass  against  the  complainants  for  cut- 
ting wood  on  the  half  partitioned  to  complainants.  The  bill 
alao  prayed  an  injunction  against  the  action  at  law. 

Van  Buren,  for  the  complainants. 
J.   V.  D.  8,  ScaU,  contra. 

8Ajn>FOBD,  Chancellor.  The  minors  were  not  bound  by  the  agree- 
ment and  partition;  and  they  were  at  liberty  when  they  reached 
legal  age,  as  they  now  are  to  adopt  or  reject  those  acts.    But 
if  they  adopt  those  acts  in  part,  they  ought  to  adopt  them  in 
"whole,  or  in  such  a  manner  as  to  do  no  injustice  to  others.    It  is 
only  upon  this  principle  of  equity  that  the  complainants  can 
baye  any  relief;  and  to  such  relief  they  are,  I  think,  entitled  in 
this  case.   The  decree  will  be  that  the  defendants  make  an  elec- 
tion either  to  confirm  the  agreement,  or  to  relinquish  all  rights 
and  pretensions  resulting  from  it.    I  peroeiye  no  sufficient  rea- 
son that  either  party  should  recover  costs  against  the  other. 


Snowden  V.  Noah. 

[1  HOFKZMB*  OB.  847.] 

A  Nbwvapib  Ebtabubhicxiit  it  the  sabjeot  of  property,  and,  lo  far  m  the 

righte  of  lach  an  establishment  an  private  and  exdnaive,  this  apeoiea  of 

property  will  be  protected  by  law. 
QooD-wiLL  OT  ▲  NswBPAPEB  may  be  protected  from  deception  and  piracy, 

bnt  not  from  the  competition  of  a  rival,  though  he  oaes  a  name  aome- 

what  similar  to  that  of  the  journal  first  established. 
IvjuvonoKS  issne  to  protect  those  rights  only  which  are  dear,  or  at  least 

free  from  reasonable  doubt. 

Bill  for  an  injunction  to  restrain  Noah  from  interfering  with 
complainant's  business  in  the  publication  of  the  newspaper 
called  the  National  AdTocate,  which  Snowden  had  purchased 
at  a  trustee's  sale.  Noah  had  been  employed  by  the  trustees 
to  edit  the  paper  prior  to  the  sale.  The  facts  are  further  stated 
in  the  opinion. 

D.  B.  Ogden,  for  the  complainant. 

Spencer,  covUra. 

Saxdtord,  Chancellor.  The  defendant  Noah  was  the  editor  but 
not  the  proprietor  of  the  newspaper  establishment  called  the  Na- 
tional Advocate,  and  immediately  after  the  sale  of  that  estab* 
lishment  by  its  former  proprietor  to  the  complainant,  Noah 
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established  another  newspaper,  under  the  title  of  the  New  York 
National  Advocate.  This  new  gazette,  thus  established,  is  sent 
to  the  subscribers  of  the  former  National  Advocate,  and  Noah 
has  solicited  and  continues  to  solicit  the  support  of  the  patrona 
of  the  former  paper,  and  of  the  public  to  his  newspaper.  This 
is  briefly  and  in  substance  the  case  upon  which  an  injunction  is 
now  asked. 

The  business  of  printing  and  publishinf?  newspapers  bein^ 
equally  free  to  all,  the  loss  to  one  newspaper  establisment  which 
may  follow  from  the  competition  of  any  rival  establishment  is 
merely  a  consequence  of  the  freedom  of  this  occupation,  and 
gives  no  claim  to  legal  redress.  But  a  newspaper  establish- 
ment is  also  a  subject  of  property;  and  so  far  as  the  rights  of 
such  an  establishment  are  private  and  exclusive,  this  species  of 
property,  like  any  other,  is  entitled  to  the  protection  of  the 
laws.  The  material  property  of  the  National  Advocate  is  not 
here  in  question.  The  printing  office,  press,  types,  and  other 
material  of  a  printing  establishment,  are  subjects  of  exclusive 
right,  and  the  injuries  alleged  in  the  bill  in  respect  to  these 
subjects  in  this  case  are  matters  for  which  redress  must  be 
sought  in  courts  of  law.  The  subject  in  respect  to  which  an 
injunction  is  asked,  is  what  is  called  the  good-will  of  the  estab- 
lishment, or  the  custom  and  support  which  the  National  Advo- 
cate had  before  received  from  its  subscribers  and  patrons,  or 
from  the  public.  The  effort  of  Noah  is  to  obtain  for  his  news- 
paper the  support  of  the  public  in  general,  and  especially  the 
custom  and  good- will  of  the  friends  of  the  National  Advocate; 
this  object  is  distinctly  avowed,  and  an  open  appeal  is  made  to 
the  friends  of  the  National  Advocate  and  to  the  public,  to  give 
their  support  to  the  newspaper.  The  question  is,  whether  the 
acts  of  Noah  are  an  invasion  of  the  private  rights  of  Snowden  as 
the  proprietor  of  the  National  Advocate,  or  merely  an  exercise 
of  the  common  right  to  print  and  publish  a  news  journal,  and 
to  obtain  for  it  patronage. 

The  open  appeal  made  to  the  public  in  favor  of  the  new 
journal,  as  a  new  and  distinct  paper,  seems  to  remove  from  this 
case  every  objection.  Noah  is  at  liberty  to  invite  the  subscrib- 
ers and  patrons  of  the  National  Advocate  to  give  him  their  sup« 
port,  and  they  are  entirely  free  to  accept  or  reject  his  invitation 
They,  like  others,  may  give  their  support  to  either,  or  neither, 
or  both  of  these  papers.  The  only  circumstance  in  this  case 
which  has  any  appearance  of  undue  encroachment  upon  the 
rights  of  Snowden  is  that  Noah's  newspaper  is  published  under 
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&  name  nearly  the  same  with  that  of  Snowden.  But  the  name 
of  the  new  paper  is  sufficiently  distinct  from  the  name  of 
Snowden's  paper  to  apprise  all  persons  that  these  are  really 
different  papers.  These  different  titles  and  the  different  matters 
^hich  must  appear  in  two  daily  gazettes,  seem  to  afford  all  the 
information  which  can  be  desired  by  those  who  claim  to  give 
their  patronage  to  either  of  these  papers.  I  do  not  perceive 
that  any  person  can  be  misled  in  this  respect,  and  the  whole 
case  seems  to  be  nothing  more  than  an  open  competition  between 
two  newspaper  establishments,  for  the  good-will  of  those  who 
were  the  patrons  of  the  first  establishment,  and  for  the  fayor  of 
the  public. 

The  good- will  of  an  established  trade,  the  custom  of  an  inn, 
and  the  right  of  a  publisher  of  books,  may  be  injured  by  acts  of 
deception  or  piracy;  but  the  injury  for  which  redress  is  given  in 
such  cases  results  from  the  imposture  practiced  upon  the  cus- 
tomers of  an  existing  establishment,  or  upon  the  public.  When 
the  friends  of  an  existing  newspaper,  and  the  public,  are  in- 
formed by  a  rival  newspaper  that  the  two  papers  are  not  the 
same,  but  are  distinct  establishments,  there  is  no  deception;  and 
the  detriment  which  either  establishment  may  suffer  from  the 
free  option  of  those  who  choose  to  give  their  support  to  one  es- 
tablishment in  preference  to  the  other.  This  employment  is 
subject  to  all  the  incidents  of  a  free  competition,  and  when  no 
deception  is  practiced,  the  award  of  the  public,  or  of  those  who 
patronize  newspapers,  must  determine  the  patronage  which  each 
rival  press  shall  receive.  The  adjudged  cases  cited  in  support 
of  this  application  are:  Hogg  v.  Kirby,  8  Yes.  jun.  215,  and  Crut- 
well  V.  Lye^  17  Id.  336.  The  cases  seem  to  be  rather  authorities 
against  the  application.  In  the  last  of  them,  the  substance  of 
Lord  Eldon's  opinion  was  expressed  in  the  following  sentence, 
which  is  directly  applicable  to  this  case:  "It  amounts  to  no 
more  than  that  he  asserts  a  right  to  set  up  the  trade,  and  has 
set  it  up,  as  the  like  but  not  the  same  trade  with  that  sold;  tak- 
ing only  those  means  -which  he  had  a  right  to  take  to  improve 
it;  and  there  is  no  fact,  amounting  to  fraud,  upon  the  contract 
made  with  the  plaintiff." 

It  appears  to  me  that  every  person  who  is  disposed  to  pat 
ronize  or  support  the  National  Advocate  may  do  so,  withou; 
being  deceived  or  misled  by  the  existence  or  publication  of  the 
New  York  National  Advocate.  The  struggle  of  these  parties 
seems  to  be  merely  a  competition,  in  which  there  is  no  im2)os- 
ture  or  deception.     I  do  not  perceive  any  fraud;    but  if  there 
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IB  any  question  whether  tbe  acts  of  Noah  ore  a  fair  competition 
or  a  fraudulent  interference  with  the  estiiblishment  of  Suo^^den, 
it  is  a  question  wholly  uncertain;  and  as  a  doubtful  matter  of 
tact  it  should  be  left  to  the  trial  by  juiy  in  the  ordinary  couiBe 
of  law.  The  writ  of  injunction  is  a  most  important  remedj ;  bat 
it  is  used  to  protect  rights  which  are  clear,  or  at  least  free  from 
reasonable  doubt.  Upon  all  the  facts  of  the  case,  the  motioii 
for  an  injunction  is  denied. 


MoRAN  V.  Dawes. 

[I  Ucmmf  Ob.  860.] 

AuBf  AXXOK  or  Pbopibit  by  a  del endmnt  will  not  be  enjoined  et  the  inrtjiTic<i 
of  a  creditor  who  has  obtained  a  verdict  bat  hae  not  recoyered  judgmeBi^ 
although  the  defendant  ia  eeeking  to  elude  the  judgments 

Bill  for  an  injunction  to  restrain  defendant  from  selling  his 
property  pursuant  to  public  notice,  alleging  that  such  sale 
would  defeat  a  verdict  recovered  by  the  complainant  in  an  action 
of  seduction  against  the  def endant,  wherein  a  motion  for  a  new 
trial  had  been  made.  The  notice  of  sale  had  been  advertised 
after  recovery  of  the  verdict,  but  before  judgment  was  perfected. 
The  injunction  was  granted. 

Spencer^  moved  to  dissolve  the  injunction. 
Golden^  contra. 

Sakdfobb,  Chancellor.  In  the  case  of  Wiggim  v.  Armstrong^ 
2  Johns.  Ch.  144,  the  late  chancellor  held  that  a  creditor  be- 
fore judgment  is  not  entitled  to  this  interposition  against  hia 
debtor.  The  English  cases  applicable  to  this  question  were 
reviewed  by  the  late  chancellor  in  that  case,  and  they  fully 
establish  the  conclusion  which  he  deduced  from  them.  The 
question  is  therefore  entirely  settled  by  authority.  Our  laws 
determine  with  accuracy  the  time  and  manner  in  which  the 
property  of  a  debtor  ceases  to  be  subject  to  his  disposition  and 
becomes  subject  to  the  rights  of  his  creditor.  A  creditor  acquires 
a  lien  upon  the  lands  of  his  debtor  by  a  judgment,  and  upon 
the  personal  goods  of  the  debtor  by  Uie  delivery  of  an  execu- 
tion to  the  sheriff.  It  is  only  by  these  liens  that  a  creditor  has 
any  vested  or  specific  right  in  the  property  of  his  debtor.  Be- 
fore these  liens  are  required  the  debtor  has  full  dominion  over 
his  property;  he  may  convert  one  species  of  property  into  an- 
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other;  and  he  may  alienate  to  a  purohaeer.  The  rights  of  the 
clebtor  and  those  of  the  creditor  are  thas  defined  by  positive 
rules;  and  the  points  at  which  the  power  of  the  debtor  ceases, 
and  the  right  of  the  creditor  commences,  are  clearly  estab- 
lished. These  regulations  cannot  be  contravened  or  varied  hy 
any  interposition  of  equity.  If  courts  of  equity  could  by  in- 
junction compel  a  debtor  to  hold  his  property  until  a  judgment 
should  be  obtained  against  him,  they  would  indirectly,  but  io 
effect,  alter  these  regulations  of  positive  law. 

The  case  now  before  the  court  does  not  rest  upon  the  doc* 
trines  concerning  fraudulent  conveyances.  The  defendant  is 
about  to  sell  his  lauds  by  public  auction  in  order,  as  the  bill 
alleges,  to  elude  the  judgment  which  the  complainant  maj 
recover.  The  meditated  fraud  consists  in  an  intention  not  tc 
pay  the  judgment  which  may  be  recovered;  and  the  con  version 
of  the  defendant's  lands  into  money  may  prevent  or  impede 
the  effect  of  an  execution  against  his  property.  But  such  an 
intention  does  not  deprive  a  debtor  of  his  power  of  alienating 
to  any  person  who  may  purchase  in  good  faith.  If  a  judgment 
should  be  recovered  and  an  execution  against  his  property 
should  prove  ineffectual,  his  person  will  remain  liable.  Here 
is  no  collusion  or  fraudulent  concert  with  any  person  as  a 
purchaser  or  trustee.  The  sales  which  the  defendant  is  about 
to  make  may  be  wholly  free  from  any  fraud  between  him  and 
the  purchasers.  No  decree  for  relief  can  be  made  upon  the 
bill.  The  sole  object  of  this  bill  is  the  injunction,  and  the 
sole  object  of  the  injunction  is  to  compel  the  defendant  to 
hold  his  lands  until  a  judgment  may  be  recovered  against  him. 

It  is  not  necessaiy  here  to  inquire  how  far  the  remedies  given 
by  our  laws  to  creditors  against  debtors  are  adequate  to  the 
ends  of  justice.  Some  of  my  views  of  that  subject  were  given 
in  the  case  of  Donovan  v.  Man,  1  Hopk.  Ch.  59.  It  suffices  for 
the  determination  of  this  question  that  by  our  law  the  com- 
plainant has  no  lien  or  right  in  the  lands  of  the  defendant; 
that  the  defendant  may,  notwithstanding  the  pendency  of  the 
suit  against  him,  sell  his  lands;  and  that  equity  does  not  vary 
these  legal  rights.  The  rights  of  these  parties  in  this  respect 
are  not  varied  by  the  nature  of  the  cause  of  action,  or  by  the 
verdict.  A  creditor  whose  debt  may  be  acknowledged  or  free 
from  doubt  acquires  no  lien,  otherwise  than  by  a  judgment,  and 
a  cause  of  action  arising  from  tort  gives  no  lien  in  any  other 
manner.  Nor  does  a  verdict  create  any  lien.  Neither  the  ex- 
istence of  a  just  demand,  nor  the  moral  obligation  of  a  debtor, 
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nor  the  commencement  and  progress  of  a  suit,  CiUi  g^ive  that 
right  which  our  laws  assign  only  to  a  final  judgment. 

In  every  view  it  is  clear  that  this  injunction  must  be  dis* 
Bolyed. 


Seymoub  V.  De  Lancet. 

[1  Hovum'  Ob.  436.] 

Sncmo  PxKiORiCAKCB,  Doubtful  Titls.— If  it  is  cLaimed  and  sppettrs  prob- 
able that  a  deed  through  whioh  oomplainant't  title  is  dendgnedis  a  forgery ^ 
and  it  is  doubtful  whether  he  has  been  in  possession  sufficiently  long  to 
obtain  title  through  the  operation  of  the  statute  of  limitations,  the  caae 
is  a  proper  one  for  an  issue  at  law  to  determine  whether  the  title  is 
good. 

Spscmo  Pkrforbcakce,  TrrLE  bt  Prescriftiok.— If  the  vendor  has  been  in 
adverse  possession  for  the  time  specified  in  the  statute  of  limitations,  his 
title  is  not  so  impeached  as  to  prevent  his  maintaining  a  suit  for  specific 
performance,  by  slight  proof  that  the  former  owner  was  an  alien,  nor  by 
the  mere  contingency  that  such  owner  may  have  died  leaving  heirs  dis- 
abled from  asserting  their  rights. 

Bill  for  a  specific  performance.  The  case  came  before  this 
court  on  exceptions  to  the  decrees  of  the  master.  The  opinion 
states  the  case. 

Hopkins  and  Dyckman^  for  the  defendants. 

Henry,  contra, 

Sandfobd,  Chancellor.  The  master  has  reported  that,  in  his 
opinion,  the  complainant  can  give  a  good  title  to  the  lands  which 
were  agreed  to  be  conveyed  to  Thomas  Ellison,  deceased,  and  ten 
exceptions  to  the  report  are  taken  by  the  defendants.  The  ex- 
ceptions object  to  opinions  of  the  master  upon  particular  ques- 
tions which  arose  before  him,  and  also  to  his  conclusion  that 
the  complainant's  title  is  valid.  The  inquiry  referred  to  the 
master  was,  whether  the  complainant's  title  is  good  or  not,  and 
it  will  be  sufficient  here  to  consider  that  question  as  embracing 
all  the  exceptions.  The  title  to  the  lands  now  in  question  was 
in  Benjamin  Smith,  in  1782,  and  he  then  conveyed  to  Henry  E. 
Lutterloh.  A  deed  from  Henry  E.  Lutterloh  to  Henry  L. 
Lutterloh,  bearing  date  the  sixteenth  day  of  March,  1786,  is 
produced,  and  one  question  is,  whether  this  deed  is  genuine  or 
not.  This  deed  has  not  been  acknowledged  or  proved,  and 
it  is  not  now  proved  to  have  been  executed  to  Henry  E. 
Lutterloh.  It  is  in  evidence  only,  upon  the  doctrine  that  an 
ancient  deed  may  be  received  without,  proof  of  its  execution. 
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when  it  is  free  from  suspicion  upon  its  face,  and  is  offered  tc 
<<upport  a  title  concurrent  with  possession.  This  deed  is 
inapeached  bj  four  witnesses,  John  Anderson,  Comfort  Sands, 
I>aTid  Wolfe  and  James  Abeel.  They  state  that  they  knew  the 
%TTiting  of  Henry  E.  Lutterloh,  and  that,  in  their  belief,  the 
name  subscribed  to  this  deed  is  not  his  handwriting.  This 
testimony  of  four  witnesses  concurring  in  the  same  opinion 
must  destroy  this  deed,  or  at  least,  render  its  genuineness 
extremely  doubtful. 

William  Seymour,  deceased,  was  in  possession  of  this  land 
during  a  long  period,  but  the  commencement  and  duration  of 
his  possession  do  not  appear  with  any  exactness.  Isaac  Belknap, 
a  witness,  says,  that  he  thinks  that  Seymour  was  in  possession 
upwards  of  thirty  years,  and  that  Seymour,  before  his  purchase 
from  Hallett,  held  possession  under  Hallett.  The  land  had 
been,  for  a  considerable  time,  uninclosed,  and  Seymour's  first 
occupation  was  by  laying  timber  on  it.  The  deed  from  Hallett 
and  his  wife  to  Seymour,  bears  date  the  thrity-first  day  of 
October,  1800,  and  Seymour's  possession  prior  to  that  time 
seems  to  have  been  a  very  slight  and  imperfect  occupation. 
The  possession  of  Seymour  must,  I  think,  be  regarded  as 
adverse  and  exclusive,  only  from  the  time  of  his  purchase  from 
Hallett,  and  if  so,  it  was  not  of  sufficient  length  to  give  that 
title,  which  results  from  an  adverse  possession  and  the  limita- 
tions of  action.  Henry  E.  Lutterloh  died  in  1786.  It  was  sug- 
gested that  he  was  an  alien,  and  this  suggestion  is  founded  upon 
the  testimony  of  Abeel,  who  says  that  he  thinks  that  Henry  E. 
Lutterloh  was  a  Prussian.  If  he  was  an  alien,  the  land  escheated 
to  the  state;  if  he  was  a  citizen,  it  does  not  appear  who  were  his 
heirs  or  devisees;  but  if  the  possession  of  William  Seymour  had 
been  clearly  adverse  for  twenty-five  years,  his  title  would  not,  I 
think,  be  sufficiently  impeached,  either  by  the  slight  proof  that 
Henry  E.  Lutterloh  may  have  been  an  alien,  or  if  he  was  a  citi- 
sen,  by  the  mere  contingency  that  his  title  may  have  resided 
since  his  death,  in  persons  disabled  to  assert  their  rights. 

There  is  no  proof  that  Hallett  ever  had  possession  of  this 
land,  unless  the  occupation  of  Seymour  for  some  time  prior  to 
1800,  is  considered  as  the  possession  of  Hallett.  Seymour's  oc- 
cupation prior  to  1800  might  have  been  an  adverse  possession, 
if  the  title  of  Henry  E.  Lutterloh  had  been  really  conveyed  to 
Hallett.  But  the  only  evidence  that  Henry  E.  Lutterloh  ever 
conveyed  his  title,  is  the  deed  of  the  sixteenth  day  of  March, 
1786;  and,  according  to  the  testimony,  he  never  executed  this 


554  Feriat  r.  Gojon.  [Now  York, 

deed.  In  all  the  circumstances  of  the  case,  it  is  anoertaia 
whether  the  title  of  William  Seymour  is  valid  by  the  mere  force 
of  possession.  If  it  is  not  good  by  adverse  possession,  it  is  still 
more  doubtful  whether  it  is  valid  by  a  regular  derivation  of  right 
from  Henry  E.  Lutterloh.  I  am  accordingly  of  opinion  that 
the  title  of  complainant,  as  far  as  it  has  been  exhibited  before 
the  master,  is  so  far  uncertain  that  it  must  receive  a  farther  in- 
vestigation; and  as  this  uncertainty  arises  from  questions  of 
fact,  it  is  most  proper  that  they  should  be  tried  by  a  jury.  If 
William  Seymour  acquired  a  title  by  adverse  possession,  such  a 
title  would  preclude  all  other  inquiries;  and  the  inquiry  whether 
his  possession  was  adverse  or  not,  and  the  length  of  such  a  pos- 
session, are  questions  of  fact.  The  inquiry  whether  the  deed 
from  Henry  E.  Lutterloh  is  genuine  or  not,  is  purely  a  question 
of  fact.  These  questions  are  peculiarly  proper  for  the  trial  by 
jury,  as  the  best  method  of  ascertaining  their  truth. 

Equity  does  not  compel  a  conveyance  of  a  doubtful  title;  and 
the  defendants  contend  that  if  this  title  is  doubtful,  the  suit 
should  be  dismissed.  This  title  is  so  uncertain  as  to  require 
further  elucidation;  but  it  would  be  premature  and  unfit  now 
to  pronounce  this  title  either  bad  or  so  doubtful  that  the  con- 
tract cannot  be  executed.  The  master  considers  this  title  good; 
and  I  consider  it  not  yet  sufficiently  ascertained.  The  uncer- 
tainty arises  chiefly  from  vague  and  obscure  testimony;  and  this 
uncertainty  may  be  removed  by  further  testimony  and  another 
investigation  of  facts.  The  examination  of  this  title  must^ 
therefore,  be  pursued.  When  a  trial  shall  have  taken  place, 
and  a  verdict  shall  have  been  given  upon  all  the  testimony  which 
the  parties  may  be  able  to  produce,  the  court  must  determine 
this  question  of  title,  which,  in  my  opinion,  cannot  now  be  de- 
cided, with  just  satisfaction,  in  favor  of  either  party.  An  issue 
is  accordingly  directed. 


Fehlat  t;.  Gojon. 

p  Hopmn'  CB.478.] 

A  Mabbiaob  FfioouBBD  BT  Fraud,  error  and  abdaotion,  will  b«  vaoated  ia 
equity  at  the  roit  of  the  iimooent  party. 

Bnx  praying  that  a  pretended  marriage  of  the  complainant 
with  the  defendant,  into  which  complainant  had  been  entrapped 
by  the  fraud  and  artifice  of  the  defendant,  be  annulled.  It  ap- 
peared that  the  complainant  had  entered  a  carriage  with  the 
defendant  thinking  that  he  was  about  to  take  her  to  her  home: 
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that  be  took  her  to  the  house  of  a  former  music-master^  where  a 
minister  in  robes  was  in  waiting;  that  complainant^  being  in  a 
state  of  bewilderment,  was  persuaded  to  go  through  with  the 
ceremony  of  marriage  to  escape  violence;  that  she  never  oon- 
Bidered  herself  the  wife  of  Oojon,  and  never  lived  with  him. 
It  appeared  that  a  Mrs.  Matthieu,  who  aided  Gojon  in  the  aflEiEur, 
had  been  three  times  convicted  of  burglary;  it  also  appeared 
that  Gojon's  mind  was  disordered.  The  minister  supposed  that 
all  was  proper  in  the  marriage. 

Sampwn  argued  the  cause  for  the  complainant  ex  parte. 

Sahdvobd,  Chancellor.  This  is  a  case  of  a  marriage  procured 
by  fraud.  Miss  Ferlat  was  entrapped  into  a  marriage  with 
Gojon  by  artifices  which  he  employed;  and  though  she  gave  an 
apparent  consent  at  the  moment  of  the  celebration,  yet  it  fully 
appears  this  consent  was  feigned,  and  that  it  was  the  effect,  not 
of  her  choice,  but  of  her  terror.  The  clergyman  who  celebrated 
the  nuptial  right,  supposed  that  he  was  marrying  persons  who 
were  free,  and  had  freely  contracted,  and  he  was  deceived.  The 
complainant  never  consented  freely  to  become  the  wife  of  the 
defendant;  she  has  never  cohabited  with  him,  and  this  marriage 
was  a  foul  fraud,  practiced  upon  her  by  the  defendant.  Mar- 
riage is  considered  by  our  law  as  a  civil  contract;  and  in  this 
agreement,  as  in  all  others,  the  free  consent  of  the  parties  is 
essential  to  the  validity  of  the  contract.  Here  was  no  free  con- 
sent, no  voluntary  contract;  and  this  fraudulent  marriage  must 
be  null.  Still  a  marriage  in  fact  or  in  form  has  taken  place  be- 
tween  these  parties,  in  the  manner  most  usual  in  this  state. 

Upon  the  facts  of  this  case,  there  can  be  no  doubt  that  this 
marriage  would  be  treated  as  null  by  every  court  of  this  state, 
in  which  its  validity  might  be  incidentally  drawn  in  question. 
The  courts  of  law  may  try  and  decide  this  question  in  any  of 
the  actions  or  proceedings  which  belong  to  their  jurisdiction; 
such  as  prosecutions  for  bigamy,  actions  of  trover,  suits  in  which 
marital  rights  are  claimed,  or  any  other  proceeding  involving 
the  legality  of  the  marriage.  But  a  court  of  law  in  any  of  those 
proceedings  pronounces  the  marriage  valid  or  void,  only  for  the 
purpose  of  deciding  the  particular  suit  in  which  the  question 
arises;  and  the  decision  is  conclusive  for  no  other  purpose.  The 
question  is  left  undecided  in  every  other  respect;  the  same 
question  may  be  again  and  again  litigated  in  other  suits  and  in 
other  courts;  and  it  may  receive  different  decisions  from  differ- 
ent tribunals.    This  limited  power  of  the  courts  of  law  is  inade- 
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qnate  to  the  ends  of  justice  and  the  interests  of  society.  Mar- 
riage is  one  of  the  chief  foundations  of  social  order;  it  inTolves 
moral  duties  and  legal  obligations  of  the  most  serious  concern, 
and  the  ties  and  relations  which  result  from  it  are  of  the  highest 
importance  to  the  parties  and  to  society.  Morality  and  policj 
require  that  it  should  not  be  left  unknown  or  uncertaiu,  either 
to  the  parties  or  to  others,  whether  the  relation  of  husband  and 
wife  exists  or  not.  A  power  should  exist  in  some  judicature  to 
determine  these  questions;  and  such  a  power  should  be  compe- 
tent to  determine  them  for  every  purpose,  to  establish  the 
union,  where  the  marriage  has  been  lawful,  and  where  the  parties 
have  been  illegally  married  to  sever  them,  and  to  vacate  all 
pretensions  to  the  relation  of  husband  and  wife:  Paley's  Moral 
and  Political  Philosophy,  book  8,  part  3 ;  1  Woodeson's  Lectures, 
423. 

The  jurisdiction  of  this  court  is  that  of  the  English  chancerr, 
with  the  various  additions  which  have  been  made  to  it  by  our 
own  laws.  This  court  has  jurisdiction  in  case  of  fraud,  and 
especially  in  all  cases  of  contracts  procured  by  fraud.  In  such 
cases  this  court  effectually  annuls  the  fraudulent  contract,  ad- 
judges it  void,  causes  it  to  be  delivered  up  or  canceled,  or 
prohibits  the  parties  from  claiming  any  right  under  it.  Such  is 
the  undoubted  jurisdiction  of  this  court  in  other  cases  of  con- 
tracts; and  if  this  court  has  not  the  same  jurisdiction  where  the 
contract  of  marriage  has  been  procured  by  fraud,  it  is  the  only 
case  of  a  fraudulent  contract  to  which  its  jurisdiction  does  not 
extend.  In  England,  the  ecclesiastical  courts  would  have  cog- 
nizance of  such  a  question,  and  would  annul  the  marriage;  but 
it  seems  that  even  in  England  the  court  of  chancery  would  also 
have  jurisdiction  of  such  a  case  as  a  fraud.  If  no  instance  of 
this  kind  is  found,  in  which  the  English  chancery  has  acted,  it 
is  evidently  because  the  ecclesiastical  courts  there  have  an  es- 
tablished jurisdiction,  and  give  a  summary  remedy  in  all  matri- 
monial causes.  We  have  no  such  courts,  and  no  judicature  pos- 
sessing the  general  powers  of  those  courts.  The  jurisdiction  of 
equity  in  cases  of  fraudulent  contracts  seems  sufficiently  compre- 
hensive to  include  the  contract  of  marriage,  and  though  this 
may  be  a  new  application  of  the  power  of  this  court,  I  do  not 
perceive  that  it  is  an  extension  of  its  jurisdiction.  It  would  be 
deplorable  that  in  a  case  of  fraud  so  gross  there  should  be  no 
adequate  remedy;  and  to  give  the  same  relief  in  this  case  which 
this  court  gives  in  other  oases  of  contracts  procured  by  fraud. 
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ia  no  assumption  of  any  {jenerul  jurisdiction  over  matrimonial 
oc^uses:  Reeve's  Domestic  Relations,  206,  207. 

In  the  case  of  Wightman  v.  Wightman,  4  Johns.  Ch.  343,  the 
Iskte  chancellor  annulled  a  marriage  between  parties  of  whom 
ome  was  a  lunatic;  and  the  case  now  before  the  court  belongs 
still  more  clearly  to  the  jurisdiction  of  equity.     The  authority 
o£  this  court  to  divorce  in  certain  cases  is  a  power  given  by  our 
o^wu  statutes,  and  is  entirely  distinct  from  the  general  jurisdic- 
tion of  the  court  in  matters  of  equity.    Yiewin^f  this  contract 
sks  one  obtained  by  fraud,  and  upon  this  ground  alone,  I  am  of 
opinion  that  this  court  has  cognizance  of  the  case,  and  may 
fuinul  this  marriage.    The  decree  will  declare  that  the  marriage 
l>«twe6n  these  parties  was  obtained  by  the  fraud  of  the  def endant, 
and  will  adjudge  it  to  be  utterly  null  and  dissolved^ 


GiBEBT  V.  Colt. 

[1  HOPEIHI'  Cb.  496.] 

Thjb  Wbit  of  Ns  Ezxat  is  not  a  prerogative  writ  in  this  state;  but  is  an 
ordinary  process  of  courts  of  equity  to  which  suitors,  in  proper  cases,  are 
entitled  as  a  matter  of  right. 

The  Writ  of  Ks  Exeat  may  issue  against  a  foreigner  or  a  citizen  of  another 
state,  while  in  this  state. 

In  AwAltnmo  a  Wrtt  of  Nb  Exeat,  the  court  may  consider  the  defend- 
ant's answer,  as  well  as  the  affidavit  filed  by  plaintiff;  and  may  issutf 
the  writ,  if  the  answer  shows  a  sufficient  cause,  though  the  affidavit 
does  not. 

The  Amouivt  of  the  Bail  on  a  writ  of  ne  exeat  is  fixed  by  the  court 

Motion  for  a  ne  exeat,  founded  on  a  petition  and  affidavit.  It 
appeared  that  J.  L.  Dulary  died  in  1807,  leaving  the  Countess 
D'Aitz,  one  of  the  complainants,  sole  legatee,  and  appointing 
executors,  of  whom  Jacob  Le  Roy  alone  qualified;  that  Le  Roy 
at  that  time  was  a  partner  in  business  with  the  defendant  Colt, 
under  the  firm  name  of  Jacob  Le  Roy  &  Son,  and  the  funds  of 
the  estate  were  carried  into  the  accounts  of  the  firm,  who 
charged  themselves  with  interest,  from  time  to  time.  In  Jan- 
uary, 1814,  a  balance  was  stated  in  favor  of  Dulary  of  eleven 
thousand  nine  hundred  and  thirty-eight  dollars  and  seventy 
cents;  and  on  the  twentieth  of  May  following,  Le  Roy  drew  out 
three  thousand  four  hundred  and  seventy-eight  dollars  and 
sixty-eight  cents,  and  bought  four  thousand  dollars  of  the  six 
per  cents  of  the  United  States,  for  the  account  of  the  estate. 
Le  Roy  died  insolvent  in  Februarv,  1C15,  and  Colt,  his  surviv- 
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ing  partner,  fiye  days  afterwards  transfeired  the  stock  to  one 
Lawrence,  signing  to  the  transfer  ''Jacob  Le  Boy  &  Son,  ad- 
ministrators," meaning  administrators  of  Dolaiy.  In  cons^ 
quence  of  Le  Boy's  death,  Oibert  was  appointed  administeator 
with  the  will  annexed. 

Defendant  in  his  answer  alleged  that  in  December,  Le  Boy, 
prior  to  his  death,  had  directed  that  the  stock  inyestment  shonld 
be  re-credited;  that  Dulary's  account  with  the  firm  be  closed, 
and  the  balance  carried  to  Dulaxy's  prirate  account,  as  was 
done  accordingly  in  the  following  entries:  *'  Dr.  J.  L.  Dnlary 
Dec.  8,  1814.   Jacob  Le  Boy  transferred  to  his  private  accoant, 
with  interest  from  first  of  January  last,  eleven  thousand  nine 
hundred  and  thirty-eight  dollars  and  seventy  cents.     Cr.  By 
stock  of  United  States  for  this  sum  wrongly  charged  him,  the 
stock  being  ours,  three  thousand  four  hundred  and  seventy-* 
eight  dollars  and  sixty-seven  cents."    Defendant  admitted  that 
he  was  wrong  in  transferring  the  stock  in  the  name  of  Jacob  Le 
Boy  &  Son,  administrators;  but  insisted  that  he  was  entitled 
to  retain  the  avails  of  the  stock,  as  well  as  the  residue  of  the 
balance,  on  the  ground  of  the  above  entries.    The  petitioners 
denied  that  these  entries  were  made  in  Le  Boy's  life-time,  al- 
leged that  no  payments  had  ever  been  made  to  their  knowledge 
or  belief;  averred  that  by  reason  of  the  matters  set  out  in  the 
bill,  defendant  was  indebted  to  petitioners,  including  interest 
in  the  sum  of  twenty  thousand  dollars  and  upwards,  and  that 
the  recovery  of  this  amount  would  be  endangered  by  permitting 
defendant  to  quit  this  state  and  go  to  Baltimore,  as  he  was  about 
to  do. 

Baltimore  was  the  defendant's  place  of  residence.  The  ques- 
tions raised  were:  1.  Whether  a  dtusen  of  another  state,  tran- 
siently visiting  this  state,  is  liable  to  the  writ  of  ne  exeat;  2. 
Whether  the  statement  of  a  debt  due  the  complainant  vras 
sufi&ciently  positive. 

Boasevell,  for  the  petitioners,  relied  upon  Howden  v.  Bogen, 
1  Yes.  &  B.  129;  Dick  v.  UvingUm,  Id.  872;  Woodward  v. 
ShaiaeU,  8  Johns.  Ch.  412. 

2>.  B.  Ogden  and  Jones,  contra,  urged  that  the  writ  did  not 
run  against  a  citizen  of  another  state;  that  it  was  a  high  pre- 
rogative process,  and  ought  to  be  exercised  with  caution;  that 
there  was  no  pretense  of  insolvency,  but  merely  the  incon- 
venience of  resorting  to  another  forum;  and  that  the  affidavit 
of  indebtedness  was  not  positive:  7  Johns.  Ch.  189;  10  Yes. 
jun.  164;  1  P.  Wms.  168. 
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The  CouBT.    The  English  idea  that  a  ne  exeat  is  a  prerogative 

^rrit  is  inapplicable  here.    This  writ  has  now  become  an  ordi- 

n&iy  process  of  courts  of  equity;  and  it  is  as  much  a  writ  of 

ri^ht  as  any  other  process  used  in  the  administration  of  justice. 

It  must  be  granted  when  a  proper  case  ig  presented.    The  de- 

ifemdant  is  a  citizen  and  a  resident  of  another  state;  but  he  is 

nevertheless  liable  to  this  writ.     Our  own  citizens,  those  of 

other  states,  and  foreigners,  are  all  equally  subject  to  our  laws, 

And  to  the  process  of  our  courts,  while  they  are  in  this  state. 

Xhere  can  be  no  reason  that  the  writ  of  ne  exeai  should  be  an 

exception  to  this  principle,  and  it  has  often  been  used  to  arrest 

citizens  of  other  states  in  this  state.     The  only  difficulty  in  this 

oase  arises  from  the  langxuige  of  the  affidavit  concerning  the 

debt.     Is  the  affidavit   sufficienUy  positive  according  to  the 

precedents? 

Booseveli,  in  reply.  The  complainants  sue  in  a  representative 
capacity,  and  have  stated  the  facts  with  as  great  certainty  as 
the  circumstances  admit  of.  Besides,  the  answer  admits  enough 
to  warrant  the  granting  of  the  writ:  Tidd.  166. 

The  Ck)UBT.  According  to  the  adjudged  cases,  a  positive 
affidavit  of  an  existing  just  debt,  is  required  as  a  foundation 
for  the  writ  of  ne  exeai;  and  this  rule  has  been  observed  with 

Seat  strictness.  Pursuing  the  decisions,  I  am  of  opinion  that 
e  affidavit  now  before  the  court  is  not  sufficienUy  positive. 
But  the  answer  of  this  defendant  is  also  before  the  court;  and 
in  deciding  this  question,  the  court  may  and  ought  to  take  the 
answer  into  consideration.  From  the  answer,  it  seems  sufficiently 
clear,  that  the  complainants  are  entitled  to  the  stock  and  the 
dividends.  The  residue  of  the  demand  is  not,  upon  the  an- 
swer, sufficienUy  free  from  difficulty.  I  shall  direct  the  writ  to 
be  issued  for  an  amount  equal  to  the  stock  and  the  dividends. 
Let  it  be  marked  for  seven  thousand  dollars. 

The  writ  having  insued,  the  sheriff  now  applied  to  the  court 
for  instructions  regarding  the  amount  of  the  bond  to  be  taken. 
The  complainant's  counsel  contended  that  the  bond  should  be 
in  double  the  sum  mentioned  in  the  writ;  whereas,  for  the  de- 
fendant it  was  urged  that  that  sum,  and  no  more,  was  the  proper 
amount. 

The  CoTJBT.  The  practice  of  the  court  upon  this  point  does 
not  appear  to  have  been  setUed.  The  sum  in  which  the  de- 
fendant is  to  be  held  to  bail,  upon  a  writ  of  ne  exeat,  is  assessed 


560  GiBEBT  V.  Colt.  [New  York, 

by  the  court  itself;  and  the  court  directs  a  sum  sufficient  to 
cover,  not  only  the  existing  debt,  but  also  a  reasonable  amount 
of  future  interest,  having  regard  to  the  probable  duration  of 
the  suit.  If  this  sum  were  doubled  or  enlarged  by  the  sheriff, 
it  might  be  very  oppressive  to  the  defendant.  The  sheriff  most 
take  a  bond  in  the  sum  directed  by  the  court,  without  an j  ad- 
dition. 


The  Writ  of  Kb  Exxat  was  originally  employed  as  a  high  prarogmtivo 
process,  for  political  purposes,  to  preyent  offenders  against  the  state,  and  the 
dei^gy,  from  leaving  the  lungdom.     The  date  of  its  introdaction  is  nnoenam. 
According  to  Beames  and  Fitzherbert,  it  was  osed  daring  the  reign  of  the  sec- 
ond Henry;  but  being  contrary  to  the  absolute  right  of  free  locomotion  as 
taught  by  the  common  law,  its  use  was  done  away  with  by  the  magna  charta, 
except  in  times  of  war.     From  the  reign  of  King  John  to  that  of  Edward  L, 
it  was  occasionally  resorted  to^  and,  as  instjuices  of  its  issuanoe  daring  that 
time  have  been  definitely  ascertained,  this  period  has  been  fixed  by  some 
writers  as  that  which  witnessed  the  creation  of  the  writ    See,  upon  this  sab- 
ject,  2  Story's  £q.  1465  et  seg.,  and  3  KenVs  Com.  sec  Z3  Haeq.    Not  only 
is  the  origin  of  the  writ  lost  in  obscurity,  but  the  time  when  it  was  first  di- 
verted from  its  office  as  an  instrument  of  the  crown,  to  subserve  the  interests 
of  private  individuals,  is  also  a  matter  of  speculation.   It  is  generally  thought 
that  under  the  reign  of  Queen  Elizabeth,  ns  exeat  was  first  made  use  of  as  a 
remedial  process  in  enforcing  rights  in  chancery.    And  the  frequency  with 
which  it  was  applied  to  render  effective  equitable  demands  in  sucoeeding 
years,  caused  this  writ  to  be  made  the  subject  of  one  of  Lord  Baoon's  ordi- 
nances. 

Gradually,  the  peculiarities  of  this  process  became  defined,  and  under  the 
practice  of  the  courts  of  chancery,  in  England,  and  in  the  jurisdictions  in  this 
country,  where  it  is  still  in  existence,  it  has  grown  to  take,  in  equity,  the 
place  occupied  by  the  capias  ad  respondendum  at  law.  It  is  a  writ  issuing 
out  of  a  court  of  equity,  on  the  petition  of  a  complainant  having  a  clear  equi- 
table demand,  to  prevent  the  departure  of  a  defendant  who  has  sequestered 
his  property  and  is  about  to  leave  the  country.  It  is  a  writ  to  obtain  equita- 
ble bail:  Dick  v.  Strinton,  1  Ves.  &  B.  372;  SUioaH  v.  Oraham,  19  Id.  312; 
Grant  v.  Grant,  3  Russell  Ch.  5d8;  Cox  v.  <6eo«,  5  Hanis  &  J.  398;  Shearmam 
V.  Sliearman,  3  Brown  Ch.  370;  Mitchel  v.  Bunch,  2  Paige,  617;  Smsdlmry  v. 
Mark,  6  Johns.  Ch.  138;  CabU  v.  Altxml,  27  Ohio  St  666;  Adams  v.  Whit- 
comb,  46  Vt.  708.  Ne  exeat  is  a  process  to  hold  the  custody  of  the  defend- 
ant's body  until  he  shall  give  bail  to  abide  the  decree  of  the  court:  CabU  v. 
Alvord,  27  Ohio  St.  667;  Gresfiam  v.  Peterson,  25  Ark.  377.  And  can  be  is- 
sued only  against  those  whose  persons  can  be  touched  by  the  decree  of  the 
court  either  by  attachment  or  on  execution:  3  Bl.  Com.  213;  3  Ban.  Ch.  Pr. 
1801;  Seymour  v.  Hazard,  1  Johns.  Ch.  1.  Consequently,  the  writ  cannot 
issue  against  a  female  in  an  action  founded  on  contract:  Adams  v.  Whiteomh^ 
46  Vt.  708. 

Judge  Foster,  speaking  of  the  writ,  in  Samuel  v.  Wiley,  50  N.  H.  353^  355, 
defined  some  of  its  characteristics  as  follows:  "Although  formerly  only  issued 
under  the  king's  high  prerogative,  and  directed  against  those  marthinftt^ng 
and  concerting  offenses  against  the  crown,  it  has,  at  length,  been  applied  to 
prevent  subterfuge  from  the  justice  of  the  nation,  though  in  matters  of  pri- 
vate concernment:  Wendell's  note  to  1  BL  Com.  266:  2  Madd.  Ch.  Pr.  182. 
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It  is  now  said  to  be  an  ordixiary  prooets  of  courts  of  equity,  and  has  come  to 
be  r^arded  as  much  a  Trrit  of  right  as  any  other  process  nsed  in  the  administra- 
tioi&  of  justice:  See  Ve  Carriere  v.  De  Calhne,  4  Ves.  jnn.  577,  and  note.  The 
effect  is  to  hold  a  party  amenable  to  josticei  and  to  render  him  personally  re- 
sponsible for  the  performance  of  the  orders  and  decrees  of  the  court,  by  pre- 
venting him  from  withdrawing  himself  from  its  jurisdiction:  Johnson  v. 
Clendeninj  5  Gill  &  J.  463.      It  issues  only  upon  an  equitable  demand,  and 
not  where  the  plaintiff  by  process  of  law  may  hold  the  defendant  to  bail: 
AikiMon  V.  Leonard^  3  Bro.  C.  C.  218;  Jonea  y.  Sampson,  8  Ves.  jun.  593.    It 
is  resorted  to  for  the  purpose  of  obtaining  equitable  bail,  and  will  be  dis- 
charged on  giving  security:  Howden  v.  Bogers,  I  Ves.  &  B.  129.     Whenever 
the  defendant  intends  leaving  the  state,  the  complainant,  upon  producing 
evidence  of  such  intention,  and  of  his  equitable  claim,  has  a  right  to  equitable 
bail:  Mitchell  v.  Bunch,  2  Paige,  617.     The  writ  may  be  applied  for  at  any 
stage  of  the  proceedings:  Dunham  v.  Jackson,  1  Id.  629.     The  prayer  for  the 

writ  need  not  be  inserted  in  the  biU:  ColUnson  v.    ,  18  Ves.  jun.  353; 

and  no  notice  of  motion  for  the  writ  is  required:  Id.  The  writ  with  all  its 
powers  and  limitations,  and  conformable  to  the  English  authorities  and 
practice,  is  clearly  recognized  in  the  American  courts  as  a  writ  of  right,  in 
the  cases  where  it  is  properly  grantable:  2  Story's  Eq.  Jur.,  sec.  1409;  and 
it  is  very  commonly  applied  in  the  chancery  practice  of  the  federal  courts  by 
virtue  of  United  States  laws:  Act  of  Gong.,  March  2,  1793,  ch.  22,  sec.  5." 
The  writ  of  ne  execU  respubliea,  seeming  repugnant  to  the  spirit  of  American 
institutions,  has  been  abolished  by  express  enactment  or  judicial  construction 
in  very  many  of  the  states.  Yet  its  place  has  been  filled  by  other  methods 
of  procedure,  unlike  in  name,  but  similar  in  effect.  By  the  constitution  of 
Vermont,  Pennsylvania,  Kentucky,  Mississippi  and  Louisiana,  any  restraint 
upon  the  right  of  the  people  to  emigrate  is  prohibited.  By  legislative  act  in 
Arkansas,  sec.  4460,  the  writ  is  abolished,  and  in  the  civil  procedure  code  of 
New  York,  taking  effect  September  1,  1877,  a  system  of  arrest  and  bail  is 
devised  as  a  substitute  for  the  writ.  In  Ohio,  the  court,  in  Cable  v.  Alvord,  27 
Ohio  St.  654,  after  a  careful  consideration  of  the  various  statutes  of  that  state, 
conclude  that  he  exeat  is  abolished  in  all  civil  actions  coming  within  the  civil 
code.  And  in  Ex  parte  Ilarker,  49  Cal.  465,  the  court,  refeiring  to  the  section 
providing  the  writs  and  proceedings  by  which  a  person  may  be  arrested  in  a 
civil  action,  decide  that  the  writ  in  question  is  not  included  among  them,  and 
that,  therefore,  district  courts  have  no  power  to  issue  it. 

In  those  jurisdictions,  however,  where  ne  exeat  is  still  recognized  as  a 
remedial  process,  the  circumstances  under  which  the  writ  will  be  granted, 
and  the  preHminaiy  requisites  to  its  issuance,  are  largely  regulated  by 
statute.  There  are,  indeed,  certain  general  principles  governing  in  nearly 
every  case,  and  these  are,  in  a  measure,  well  expounded  in  the  following 
decision:  In  Rhodes  v.  Cousins,  6  Band.  191,  it  is  said:  "The  ne  exeat,  as 
now  understood  and  practiced  upon,  is  a  proceeding  in  equity  to  obtain 
bail  in  a  case  where  there  is  a  debt  due  in  equity,  though  not  at  law, 
except  in  cases  of  account,  and  perhaps  a  few  other  cases  of  concurrent  juris- 
diction. The  general  rule  is,  that  where  you  can  get  bail  at  law,  equity 
will  not  grant  the  writ.  In  the  exercise  of  this  power,  courts  of  equity  will 
be  very  cautious,  as  it  is  a  strong  step  tending  to  abridge  the  liberty  of  the 
citizen.  To  induce  that  court  to  issue  a  ne  exeat,  it  must  appear:  1.  That 
there  is  a  precise  amount  of  debt  positively  due;  2L  That  it  is  an  equitable 

demand,  upon  which  the  plaintiff  cannot  sue  at  law,  except,  as  before,  on 
ak.  Dsc.  Tol.  zrv— M 
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loooant,  and  some  other  cases  of  concamnt  jarisdiction;  3.  That  the  defend- 
ant is  aboat  quitting  the  country  to  avoid  payment  *' 

It  is  the  doctrine  of  all  the  cases  that  it  wUi  issue  only  where  the  ordinaiy 
processes  of  law  aro  insufficient  or  unavailable  against  the  debtor:  Orme  ▼. 
JdePherMn,  36  Ga.  573;  HannaJian  v.  NiehoU,  17  Id.  78;  Ramsay  v.  Jcyee^ 

I  McMull.  Ch.  236;  Hunter  v.  Nelaon,  5  Blackl  263;  MeDonough  v.  Baymor^ 
18  N.  J.  Eq.  249;  Edwardn  v.  Masaey,  1  Hawks,  359;  Cable  y.  AUtord^  27 
Ohio  St  663;  BonesUel  v.  BoneeUel,  28  Wis.  245,  where  it  is  held  th»t  tbe 
operation  of  the  writ  is  not  enlarged  by  the  aboUtion,  by  the  code,  of  the 
distinction  between  actions  at  law  and  suits  in  equity:  Bumsidee  v.  Sljfihe^ 

II  B.  Mon.  6;  Oresham  v.  Peterson,  25  Ark.  377;  Victor  Scale  Co.  v.  Shuri- 
Vff,  81  m.  313.  In  the  Revised  Statutes  of  Illinois,  p.  716,  ch.  97,  sec  I,  it  is 
provided  that  it  shall  not  be  necessary  to  authorise  the  granting  of  such  writ 
that  the  applicant  should  show  that  his  debt,  or  demand,  is  purely  of  an 
equitable  character,  and  only  cognizable  before  a  court  of  equity.  The  ex- 
ceptions alluded  to  in  lihodes  v.  Coueine,  eupra,  are  stated  in  Story's  £q.» 
sec  1471,  to  be  cases  of  divorce  and  alimony,  and  matters  of  account  between 
partners. 

To  the  issuing  of  the  writ  it  is  no  objection  that  the  land,  the  subject- 
matter  of  the  bill,  is  without  the  state,  provided  the  decree  may  be  enforced 
by  acting  on  the  person  of  a  party:  Enos  v.  Jiunter,  9  IlL  211.  Nor  need 
the  defendant  be  actually  in  the  state  when  the  writ  is  applied  for:  Parker 
V.  Parker,  12  N.  J.  Eq.  (1  Beas.)  105;  nor  a  resident:  Id.;  Woodward  v. 
Sehatzell,  3  Johns.  Ch.  412;  OilbeH  v.  Colt,  1  Hopk.  Ch.  496;  nor  a  citiaen  or 
subject;  nor  need  the  demand  arise  within  the  state:  Woodward  v.  Schatteli^ 
supra,  citing  the  English  cases  in  point. 

The  writ  is  grantable  only  upon  a  bill  or  affidavit  setting  forth  the  facts 
and  asking  the  relief  which  complainant  urges  as  necessary  to  his  protection 
and  the  recovery  of  his  claim.  It  must  appear  that  the  claim  is  one  not  en- 
forceable at  law,  cases  heretofore  cited;  is  in  its  nature  pecuniary,  and  is 
certain  in  amount  or  capable  of  being  nutde  certain:  Oraham  v.  Stucken,  4 
Blatchf.  50;  Mattocks  v.  Tremain,  3  Johns.  Ch.  75;  MeDonough  v.  Oaynor, 
3  C.  K  Or.  249.  Where  the  balance  between  the  parties  is  yet  to  be  ascer- 
tained by  an  account  and  settlement,  it  is  sufficient  in  an  affidavit  for  the 
complainant  to  swear  to  his  belief  that  a  certain  simi  is  due  him:  Clatyton  v. 
MMiell,  1  Del.  Ch.  32.  The  petition  must  show  by  facts  detailed  that  the 
defendant  h^  been  guilty  of  fraud,  or  that  there  is  a  strong  presumption  of 
fraud:  Malcolm  v.  Andrews^  68  HL  100.  Mere  apprehensions  of  the  plaintifl 
will  not  warrant  a  writ  of  ne  exeat:  Cox  v.  tHcott,  5  Har.  &  J.  384;  WU^ms 
V.  Wmams.  3  N.  J.  Eq.  (2  Green)  130;  Rhodes  v.  Cousins,  6  Band.  188.  It  is 
also  essential  for  the  affidavit  to  show  that  the  defendant  is  about  to  leave 
the  state:  Orme  v.  McPherson,  36  Ga.  573;  Yide  v.  TuXe,  2  Stock.  138;  Ger- 
sham  V.  Peterson,  25  Ark.  377;  Houseworth  v.  Hendrickson,  27  N.  J.  R  6a 
But  the  affidavit  will  be  sufficient  if  it  is  positive  as  to  the  defendant's  in- 
tention to  go,  although  upon  knowledge  and  belief  only,  as  to  preparations 
and  threats:  Moore  v.  Oleaton,  23  Ga.  42.  And  further  the  applicant  must 
set  forth  in  his  affidavit  or  bill  that  the  defendant,  about  to  depart,  has 
disposed  of,  or  is  about  to  remove  his  property:  Fitzgerald  v.  Cray,  59  Ind. 
254;  Dean  v.  Smith,  23  Wis.  483;  and  that  the  property  sold  by  the  defend- 
ant with  intent  to  depart  was  not  exempt  frqm  execution:  Jones  v.  Kennicotl, 
83  HI.  484.  It  is  not  fatal  to  the  petition  for  the  writ  that  all  the  partiet 
jointly  liable  as  defendants  or  interested  as  plaintiffii  are  not  joined  in  the 
proceeding:  Fitzgerald  v.  Gray,  59  Ind.  254.  Nor  will  the  affidavit  be  in- 
sufficient where  it  refers  to  the  facts  set  out  in  the  complaint,  without  repeat* 
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ins  them,  if  they  entitle  the  plaintiff  to  the  writ:  Clayton  ▼.  Mitchell,  1  DeL 
Ch.  32. 

Xhe  absence  of  any  of  the  formalitiee  enential  to  the  valid  iasnanoe  of  the 
"wzi^  may  be  taken  advantage  of  on  motion  to  have  the  same  set  aside.    It 
ia  flaid,  in  HarrU  v.  Hardy,  3  Hill,  3d3,  that  objections  to  the  regularity  of 
the  writ  shoold  be  raised  at  the  earliest  opportunity  after  suit  brought, 
^rlkile  in  Miller  v.  MUUr,  Sax.  386,  an  application  to  discharge  the  writ  was 
prcmonnoed  in  season  where  it  was  made  before  the  cause  was  noticed  for  final 
hearing.    Where  there  is  an  adequate  remedy  at  law,  the  writ  will  be  dis- 
solved:  Hawthorn  v.  KeUy,  30  Ga.  965,  and  cases  above  cited,  prescribing  a 
resort  to  equity  necessary  as  the  only  means  of  relief.     Upon  giving  secur- 
ity the  writ  will  be  dischaiged,  of  course:  MeNamara  v.  Dtoyer,  7  Paige,  236. 
A  fie  exeai  issued  by  a  judge  at  chambers,  and  signed  by  him,  but  not  signed 
by  the  clerk,  nor  sealed  with  the  seal  of  the  court,  is  void:  Bontgted  v. 
Uonenieel,  28  Wis.  245;  so,  also,  when  served  on  Sunday:  JeweU  v.  Boumianf 
27  N.  J.  £q.  (12  C.  K  Gr.)  275.     A  writ  obtained  upon  affidavits  substan- 
tiating declarations  and  acts  of  the  defendant,  as  evidence  of  his  intention 
to  depart,  will  not  be  discharged  upon  a  counter  affidavit  by  the  defendant 
denying  the  intention:  Houaeworth  v.  Hendrichaon,  Id.  60.     Nor  where  the 
counter  affidavits  fail  to  rebut  the  presumption  of  the  defendant's  bad  faith  to 
the  complainant:  Myer  v.  Myer,  25  Id.  (10  C.  R  Gr.)  28.     If  the  court 
should  feel  oonstrained  to  dissolve  the  writ,  it  may,  nevertheless,  require 
security  to  abide  the  decree:  MeDonough  v.  Oaynor,  20  N.  J.  E.  (3  0.  R  Gr.) 
249. 


BUBTIS   V.  BUBTIS. 

[1  noFKnn'  Ck.  6S7.] 

HianoRT  07  thx  Rablt  BrvoBcss  and  divorce  law  of  New  York  stated. 
The  Enousix  Law  of  Divorces  is  the  ecclesiastical,  and  not  the  oommoo 

law  of  that  country.    It  was  never  adopted  in  this  state. 
Causes  ior  Divorcx  are  such  only  as  are  speciiied  in  the  statiHe  of  this 

state. 
Ck>RPORAL  iMFOTXiiroE,  not  being  recognized  in  the  statute  as  a  ground  of 

divoroe,  this  court  has  no  authority  to  adopt  the  law  of  England  or  any 

other  country,  and  grant  a  divoroe  on  such  ground. 

Bill  for  a  diToroe  on  the  ground  of  the  impotency  of  oomplain- 
ant'B  husband. 

Buely  for  the  defendant,  objected  to  the  bill  on  the  ground 
that  impotence  was  not  a  statutory  cause  for  divorce. 

Wendell  and  VUle,  contra,  cited  1  Bl.  Com.  440;  Co.  Lit.  235 
a.;  1  Anderson,  185;  5  Co.  98  b.;  Morris  and  Webber's  case,  2 
Leon.  169;  Dy.  179  a.;  Earl  of  Essex's  case,  1  St.  Tr.  316;  Bury's 
case,  10  Id.  23,  in  support  of  the  position  that  impotence  was 
good  cause  for  annulling  a  marriage,  and  contended  that  the 
2)eculiar  and  exclusive  jurisdiction  cf  a  court  of  chancery  em- 
braced causes  where  its  interference  was  necessary  to  prevent  a 
wrong. 
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SAin>FOBD,  Chancellor.    When  New  York  became  a  province 
of  England y  it  was  for  some  years  ruled  by  a  governor,  or  a 
governor  and  council,  and  during  that  period,  the  goveruor, 
either  alone  or  in  conjunction  with  the  council,  seems  to  kavc 
exercised  all  magistracy,   executive,   legislative,  and  judiciaL 
During  that  period,  one  of  the  governors,  Lovelace,  granted 
four  divorces,  of  which,  one  was  in  1670,  and  the  other  three  in 
1672.     These  are  the  only  instances  of  divorce  which  appear  to 
have  taken  place  in  the  colony,  during  that  long  period,  in  which 
New  York  was  a  province  of  England.    In  1683,  the  people 
were  admitted  to  a  participation  of  the  legislative  power,  and 
from  tbat  time  laws  were  enacted  by  the  colonial  legislature. 
The  colony  never  had  any  court  possessing  jurisdiction  of  matri  • 
monial  causes,  or  power  to  grant  divorces.    No  statute  defining 
causes  of  divorce  or  authorizing  divorce,  in  any  case  whatever, 
was  ever  enacted  by  the  legislature  of  the  colony.    Some  special 
applications  for  divorces  were  made  to  the  colonial  legislature, 
but  all  such  applications  were  refused.    The  governor  of  the 
colony,  with  the  consent  of  the  council,  had  power  to  establish 
courts  of  justice,  and  all  the  courts  of  the  colony  derived  their 
origin  from  this  source  of  authority;  but  no  court,  having  cog- 
nizance of  matrimonial  causes  or  divorces,  was  ever  estab- 
lished in  the  colony.    No  court  of  the  colony  exercised  any  such 
jurisdiction,  and  no  law  concerning  divorce  was  ever  enacted  by 
the  colonial  legislature.    The  four  divorces  granted  by  Gover- 
nor Lovelace  must  be  regarded  as  extraordinary  acts  of  power 
by  a  chief  magistrate,  who  possessed  very  great  and  indefinite 
authority;  they  were  the  acts  of  one  governor;  they  stand  alone 
in  the  history  and  practice  of  the  English  colony,  and  they 
afford  no  proof  of  any  law  of  the  colony  authorizing  divorces. 
According  to  all  the  information  which  I  can  obtain  from  records 
or  otherwise,  it  appears  that  no  divorce  took  place  in  the  colony 
of  New  York,  during  more  than  one  hundred  years  preceding 
the  time  when  the  colony  became  a  state,  and  that  the  only 
divorces  which  ever  took  place  in  the  colony  were  the  four 
granted  by  Governor  Lovelace,  in  1670  and  1672.     Thus  it 
appears  that  the  law  of  England,  concerning  divorces  and  matri- 
monial causes,  was  never  adopted  in  the  colony  of  New  York. 
It  was  not  adopted  in  fact  or  in  practice,  and  it  was  never  the 
law  of  the  colony.     By  the  constitution  of  the  state,  adopted 
in  1777,  such  parts  of  the  common  law  of  England,  and  the 
statute  law  of  England  and  Great  Britain,  and  of  the  acts  of 
the  legislature  of  the  colony,  as  together  formed  the  law  of  the 
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ooloDj,  on  the  nineteenth  day  of  April,  1776,  were  declared  to 
1>e  the  law  of  this  state.  The  law  of  the  colony  was  thus 
Adopted  as  the  law  of  the  state.  The  law  of  England  concern- 
ing^ divorces  and  matrimonial  causes,  not  forming  a  part  of  the 
la^w  of  the  colony,  did  not  become  the  law  of  the  state. 

I>uring  more  than  ten  years  after  the  colony  became  a  state, 
there  was  no  law  authorizing  a  divorce  in  any  case  whateyer. 
On  the  thirtieth  day  of  March,  1787,  the  legislature  passed  a 
statute  entitled  an  **  act  directing  a  mode  of  trial,  and  allowing 
of  divorces  in  cases  of  adulter^' ."    The  preamble  of  this  law  was 
expressed  in  the  following  terms :  *  *  Whereas,  the  laws  at  present 
in  being  within  this  state,  respecting  adultery,  are  yery  defective, 
and  applications  have,  in  consequence,  been  made  to  the  legis- 
lature, praying  their  interposition;  and  whereas,  it  is  thought 
more  advisable  for  the  legislature  to  make  some  general  pro- 
vision in  such  cases,  than  to  afford  relief  to  individuals,  upon 
their  partial  representations,  without  a  just  and  constitutional 
trial  of  the  facts."    This  was  the  first  law  in  this  state  author- 
iziug  a  divorce,  and  it  was  confined  to  the  case  of  adultery.    It 
continued  to  be  the  only  law,  until  the  ninth  day  of  April, 
1813,  when  the  legislature  made  a  new  and  extensive  provision 
for  divorces.    By  the  statute  then  enacted,  the  wife  may  obtain 
a  divorce  from  her  husband  where  he  has  been  guilty  of  cruel 
and  inhuman  treatment  towards  her,  or  such  conduct  as  renders 
it  unsafe  and  improper  that  she  should  cohabit  with  him,  or 
where  he  has  abandoned  her  and  neglects  to  provide  for  her. 
The  provisions  last  mentioned  were,  by  a  statute  of  the  tenth 
day  of  April,  1824,  extended  to  husbands  against  their  wives. 
Such  is  the  history  of  our  own  law  concerning  divorces,  and  its 
actual  state  is  found  in  these  statutes  now  in  force.    I  cannot 
admit  that  we  have  another  code  on  the  same  subject,  and  that 
the  laws  of  England  concerning  divorces  are  also  laws  of  this 
state.    The  English  law  concerning  divorces  and  causes  of  di- 
vorce as  it  exists  now,  and  as  it  existed  while  this  state  was  a  col- 
ony, is,  chiefly,  the  ecclesiastical  law,  and  not  the  common  law 
of  that  country.    It  is  administered  by  judges  and  courts  whose 
jurisdiction  has  never  existed  either  in  the  state  or  the  colony  of 
New  York;  and  it  was  evidently  regarded  by  our  ancestors  of 
the  colony  and  of  the  state,  as  no  part  of  the  common  law  which 
they  adopted. 

Our  statutes  are,  clearly,  original  regulations,  intended  to  au- 
thorize divorces  in  cases  in  which  no  divorce  could  before  be  ob« 
tained.     They  define  the  causes  fo^  which  divorces  shall  be 
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granted,  thej  give  jarisdiction  of  those  cases  to  this  court,  and 
they  give  no  other  jarisdiction.     The  specified  cases  are,  with 
some  differences,  causes  of  divorce  bj  the  laws  of  England;  but 
these  statutes  are  evidently  founded  on  the  supposition  that  the 
causes  of  divorce  which  thej  define  were  not  causes  of  divorce 
by  any  pre-existing  law  in  force  in  this  state.     To  consider  these 
statutes  as  an  adoption  of  the  English  law  of  divorces,  would  be 
a  violent  perversion  of  the  language  and  intention  of  the  legis- 
lature.    Such  a  construction  of  these  laws  would,  in   effect, 
declare  that    statutes    authorizing  divorces  in   certain    cases 
particularly  specified,  also  authorize  divorces  in  a  multitude  of 
other  cases  not  specified.    Had  the  legislature  considered  the 
English  law  of  divorce  as  the  law  of  this  state,  they  would  prob- 
ably have  authorized  some  tribunal  to  administer  that  law;  but 
they  have  conferred  no  such  authority;  and  they  have  cautionslj 
limited  and  regulated  the  power  of  divorce  as  an  innovation  upon 
the  pre-existing  law  of  the  state.    If  the  power  to  divorce  for 
one  cause  could  imply  a  power  to  divorce  for  a  different  cause, 
the  statute  of  1787,  authorizing  divorces  for  adultery,  might  have 
authorized  divorce  for  cruel  treatment  or  desertion,  and  the  sub- 
sequent statutes  would  have  been  unnecessaiy.    But  the  legis- 
lature, entertaining  no  such  opinion^  have  advanced  by  succes- 
sive steps,  and  have  authorized  divorces  by  not  adopting  or 
recognizing  any  foreign,  but  by  their  own  acts  of  legislation. 
The  causes  of  divorce  and  the  jurisdiction  of  this  court  are 
equally  prescribed  by  these  statutes;  the  jurisdiction  is  given  in 
the  defined  cases,  and  these  laws  confer  no  jurisdiction  or  au- 
thority to  divorce  in  any  other  case.    In  every  view  of  these  acts 
of  our  legislature,  they  are  substantive  laws,  authorizing  di- 
vorces in  the  cases  which  they  specify,  and  not  authorizing  di- 
vorce in  any  other  case  or  for  any  other  cause. 

It  would  be  useless  here  to  inquire,  whether  these  laws  have 
provided  adequately  and  wisely  for  all  the  cases  in  which 
divorces  should  be  allowed.  According  to  the  opinion  of  some, 
the  great  interests  of  society  are  best  consulted  by  treating 
marriage  as  an  indissoluble  contract  in  all  cases  whatever,  and 
this  opinion  seems  to  have  prevailed  in  the  colony  of  New 
York,  and  in  the  early  age  of  the  state.  To  others,  this  rule  of 
policy  has  appeared  far  too  severe;  and  they  have  held  that  the 
welfare  of  society  is  best  promoted  by  separating  the  parties, 
when  their  happiness  is  destroyed,  and  the  legitimate  ends  of 
matrimony  wholly  fail.  The  regulation  of  civilized  societies, 
concerning  divorces,  differ  widely  according  to  the  different 
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views  of  expediency;  and  in  everj  state  it  is  the  proVinoe  of  the 
lawgiver  to  establish  positive  rules  on  this  subject.  Our  own 
le^slature  have  decided  for  ourselves;  their  views  of  expedi- 
ency concerning  diYorce  are  found  in  the  laws  which  they  have 
enacted;  and  when  the  legislature  shall  deem  it  expedient  to 
authorize  divorces  for  causes  not  embraced  by  the  existing 
la^wSy  they  will  enact  new  provisions. 

The  divorces  thus  allowed  and  regulated  by  statute  are  for 
causes  occurring  after  marriage;   and  we  have  no  statute  regu- 
lating marriage  itself.    The  important  contract  still  depends  on 
tlie  principles  of  the  common  law.     Those  principles  are  ap- 
plied by  all  our  courts  in  the  cases  and  proceedings  which  be- 
long to  their  respective  jurisdictions,  when  it  is  necessary  to 
determine  that  a  marriage  is  valid  or  void,  but  we  have  no 
judicature  authorized  to  determine  by  substantive  and  effectual 
Bcntence  that  marriages  are  legal  or  illegal,  and  to  separate 
persons  who  are  illegally  married.    The  want  of  a  judicature 
possessing  such  an  authority  is  an  imperfection;  but  every  court 
of  this  state  is  confined  to  its  allotted  jurisdiction,  and  it  be- 
longs to  the  legislature  to  provide  a  remedy  for  this  defect. 
Two  decrees  annulling  marriages  have  been  made  by  this  court 
in  cases  not  comprehended  by  our  statutes  concerning  divorces. 
In  the  case  of  Wighiman  v.  Wightman,  4  Johns.  Ch.  843,  one  of 
the  parties  was  a  lunatic;  and  in  the  recent  case  of  FerlcU  v. 
Oojon^  the  marriage  had  been  procured  by  an  atrocious  fraud. 
These  marriages  are  clearly  void;  and  this  court  pronounced 
the  sentence  of  nullity.     If  these  two  decrees  are  denominated 
divorces,  they  did  not  arrogate  to  this  court  any  general  power 
of  divorce,  in  cases  not  prescribed  by  our  statutes.     The  power 
of  this  court  to  vacate  contracts  obtained  by  fraud  is  an  unques- 
tioned breach  of  its  jurisdiction;  a  gross  fraud  in  obtaining  a 
marriage  seems  to  fall  within  this  jurisdiction;   and  the  court 
adjudged  such  a  marriage  void.     But  the  cases  in  which  this 
court  can  annul  marriages,  in  virtue  of  its  powers  as  a  court  of 
equity,  must  be  few  and  very  peculiar;  and  they  must  appertain 
to  the  jurisdiction  of  equity. 

The  cause  for  which  this  court  is  now  asked  to  dissolve  a 
marriage  is  corporal  impotence  on  the  part  of  the  husband. 
This  fact  is  not  a  cause  of  divorce  by  our  statutes;  and  it  is  im- 
possible to  yield  to  this  suit  without  adopting  the  law  of  En- 
gland, or  some  other  country,  concerning  divorces,  as  the  law  of 
this  state.  If  a  divorce  can  be  granted  for  this  cause,  the  whole 
catalogue  of  causes  allowed  by  the  laws  of  England  inay  be 
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eqaallj  adopted;  the  acts  of  ihe  legislatare  and  the  policy  of 
the  state  reapeotiiig  divoroeSy  woidd  be  superseded  bj  the  doc- 
trines of  a  foreign  code,  and  a  power  hitherto  unknown  in  tfaia 
state  would  be  exeroised.  The  corporal  impotence  of  the  bos- 
band  is  a  cause  of  divorce  in  Enghmd,  and  by  the  laws  of  most 
countries,  but  it  is  not  a  cause  of  divorce  by  the  laws  of  this 
state.  The  suit  must,  therefore,  be  dismissed. 
The  suit  was  accordingly  dismissed,  but  without  oosto. 
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Wilson  v.  Twittt. 

r3EAWki,44.J 

Gbxeuf's  Salbb. — The  duty  of  the  sheriff  is  to  oonduet  the  sale  in  raoh  a 

manner  as  will  prodace  the  meet  money. 
Bales,  zn  uassil — ^A  sale  en  masse  of  two  tracts,  near  to  but  not  adjoining 

each  other,  is  not  void.    If  the  defendant  acqniesoes  in  the  sale,  and  does 

not  move  to  vacate  it,  he  cannot  recover  the  lands  sold. 
Faxlitbx  to  Sell  Pebsonaltt  before  resorting  to  real  estate,  if  occasioned  by 

the  defendant,  is  not  a  groand  on  which  to  impeach  the  sale. 

EjEcnoBBT,  the  plaintiff's  lessor  claiming  under  a  sheriff's 
deed.  It  appeared  at  the  trial  that  the  land  in  question,  which 
consisted  of  two  distinct  tracts,  was  levied  upon  and  sold  by  the 
sheriff  in  one  mass,  under  an  execution  issued  against  Allen 
Twittj,  one  of  the  defendants,  in  favor  of  Ann  Waters.  The 
execution  was  issued  at  the  instance  of  the  plaintiff's  lessor  who 
was  interested  in  the  judgment.  Twittj  was  the  lawful  owner 
of  both  tracts,  and  he  and  his  sons,  the  other  defendants, 
were  in  the  possession  thereof  at  the  time  of  sale,  and  when 
this  action  was  brought.  The  plaintiff's  lessor  being  the  high- 
est bidder,  the  land  was  sold  to  him  at  eight  hundred  dollars,  less 
than  the  amount  of  the  judgment.  It  did  not  appear  that  either 
he  or  the  sheriff  knew  that  the  land  was  composed  of  separate 
tracts,  the  defendant,  Allen  Twitty,  having  simply  informed  the 
sheriff,  upon  inquiiy,  that  he  had  ten  hundred  and  fifty  acres  in 
that  part  of  the  country.  Certain  negroes  were  levied  on  under 
the  same  execution,  and  were  left  with  the  defendant,  Allen 
Twitty,  who  gave  the  sheriff  a  bond  to  produce  them  on  the  day 
before  the  sale,  but  they  were  not  so  produced,  and  one  of  the 
defendant's  sons  appeared  at  the  sale,  claimed  the  negroes,  and 
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forbade  their  sale.  At  a  subsequent  day  some  of  the  n^roes 
were  sold.  The  defendants  claimed  that  the  sale  of  the  land 
'was  irregular,  because  the  land  was  sold  in  one  body,  and 
before  the  negroes  were  sold;  that  the  sale  of  all  the  neg^roea 
would  have  satisfied  the  execution,  and  that  the  plaintiff 's  les- 
sor being  interested  in  the  judgment,  was  bound  by  these  irreg'- 
ularities. 

The  jury  were  charged  that  if  they  should  find  that  there  w^as 
any  fraud  or  collusion  between  the  sheriff  and  the  purchaser  in 
the  conduct  of  the  sale,  their  yerdict  should  be  for  the  defend- 
ants. It  is  not  deemed  necessary  to  insert  the  instructions  on 
other  points,  as  they  were  in  substantial  accord  with  the  views 
expressed  in  the  following  opinion.  Verdict  for  the  plaintiff 's 
lessor,  and  judgment  thereon,  after  refusing  a  new  trial,  from 
which  judgment  the  defendants  appealed, 

OasUm^  for  the  appellants. 

Buffin^  for  the  appellee. 

By  Court,  Halt.,  J.  It  is  much  to  be  regretted  that  a  more 
particular  rule  of  conduct  has  not,  by  the  law,  been  prescribed 
to  sheriffs  in  sales  of  landed  property  under  execution.  A 
difficulty  exists  in  this  countiy  (which  the  law  has  not  provided 
for),  from  the  circumstance  that  most  of  the  lands  are  uncul- 
tivated and  covered  with  wood,  and  on  that  account  their 
boundaries  are  more  difficult  to  be  ascertained;  and  it  has  not 
been  made  the  duty  of  sheriffs  to  set  forth  their  boundaries  in 
their  advertisements,  or  to  make  them  known  particularly,  on 
the  day  of  sale.  They  have  not  been  required  to  ascertain  and 
set  them  forth  in  any  better  way  than  they  are  enabled  to  do 
from  common  report,  and  from  the  common  channels  of  in- 
formation through  which  people  generally  acquire  a  knowledge 
of  them.  The  practice  has  been  to  put  up  the  land  for  sale  by 
a  general  description  of  it,  as  the  land  on  which  the  defendant 
lives,  or  his  lands  lying  on  such  a  water-course,  or,  as  known 
by  such  a  name.  It  has  not  been  made  the  sheriff's  duty  to 
ascertain  and  make  known  the  title,  whether  it  be  held  under 
one  or  more  grants,  or  deeds,  or  from  whom  the  defendant  pur- 
chased it.  I  believe  it  is  not  usual  to  sell  at  once  two  unad- 
joining  tracts,  nor  do  I  know  that  it  is  forbidden  in  express 
terms.  It  is  surely  the  sheriff's  duty  to  sell  in  that  way  that 
will  likely  be  most  beneficial  for  both  parties;  I  mean  in  that 
way  that  will  produce  the  most  money. 

In  the  present  case  the  lands  were  adjacent  to  each  other. 
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l>at  \7ere  held  under  different  iitleB,  and  did  not  lie  adjoining 

to  each  other,  but  their  boundaries  were  not  far  apart.    It  did 

not  appear  that  this  fact  was  known  either  to  the  sheriff  or  to 

tbe  purchaser.     It  was  woodland  that  sepc^rated  them.    Twittj, 

^witli  the  exception  of  his  son's  possession,  was  possessed  of, 

and  claimed  title  to,  all  the  lands,  and  to]  1  the  sheriff  that  he 

liad  one  thousand  and  fifty  acres  in  that  part  of  the  country. 

Xt  seems  that  all  the  lands,  when  sold,  did  not  produce  as  much 

money  as  the  execution  called  for;  and  if  the  lands  had  been 

sold  in  separate  lots,  one  probably  wouH  not  have  sold  for 

more  than  both  together  brought  when   sold  together.     The 

question  of  fraud  had  been  fairly  left  to  the  jury;  they  have 

l>een  directed  to  find  for  the  defendant,  if  there  was  fraud 

practiced,  either  by  the  sheriff  or  purchiffer.     Of  course,  do 

inquiry  is  to  be  made  of  that  at  this  time. 

Another  circumstance  may  be  here  notice  4,  and  that  is,  why 
did  not  the  defendant  object  to  the  sale,  at  the  return  of  the 
execution;  there  would  have  been  less  difB<3aliy  then  ia  setting 
aside  the  sale,  if  it  had  been  made  with  loro  to  the  defendant, 
on  account  of  any  misunderstanding,  either  of  title  or  loca- 
tion. But  the  purchase-money  was  suffered  to  be  paid,  and 
there  has  been  an  acquiescence  under  the  sole,  u^til  the  bring- 
ing of  this  action.  The  sheriff  was  not  to  Mame  for  not  selling 
the  personal  property  first;  the  negroes  wer9  kepi  back  by  the 
defendant  himself;  he,  therefore,  ought  not  to  complain  on 
that  account. 

Without,  therefore,  adopting  rules  for  the  goyemment  of 
sheriffs  which  have  not  been  prescribed  and  enforced  hereto- 
fore, and  from  a  view  of  the  whole  case,  and  circumstances 
attending  it,  I  am  of  opinion  that  the  rule  for  a  new  trial 
should  be  discharged. 

The  rest  of  the  court  concurred. 


Sales  En  Massb. — The  doothne  of  the  principal  case  on  this  point  is  ap- 
proved in  Thompson  ▼.  Hodges,  3  Hawk,  61;  and  in  Huggins  v.  Ketehum,  8 
Ired.  70.  In  the  latter  ease  a  sheriff,  having  an  ezecatior  against  two 
defendants,  who  each  owned  an  undivided  one  fifth  part  of  a  tract  of  land, 
sold  both  interests  together,  and  it  was  held  that  nnless  there  was  fraud  or 
misconduct  in  the  sale  it  would  not  be  void.  The  generally  p'^valent  doc- 
trine is  that  a  "lumping  sale"  of  distinct  and  unconnected  tra/'(«,  under  an 
execution,  is  voidable  only;  and  so  where  more  of  an  entire  tract  *"  told  than 
is  necessary:  See  note  to  Patteraon  v.  Camsal,  13  Am.  Dec.  21:  0«ttels 
cannot  be  sold  en  maue  on  execution  except  under  special  cir  *n9iAaaes« 
UcLeod  V.  Pearee,  11  Am.  Dec  742,  and  note. 
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Pluhmeb  v.  G] 

[3  Hawks,  66.] 

MALICX0U8  PAOSBOunoK.—If  the  defendant  was  guilty,  he  cannot  anmUun 
aayaction,  though  the  motive  of  the  proeecutor  was  malicious;  nor  is  the 
proeecotor  liable  if  he  proieonte  from  apparent  guilt  arising  from  circam- 
stances  which  be  honestly  believes. 

Maugious  PBOBBOunoK  —  Pbobabli  Gaubb. — ^What  oonstitntes  probable 
cause  is  a  question  both  of  law  and  of  fact.  If  the  defendant  had,  an  the 
opinion  of  the  jury,  a  probable  ground  for  suspicion,  this  amounts  in  Imw 
to  probable  cause. 

Imrntuonoirs,  what  thb  Pasties  ark  ERmxED  to. — A  party,  if  there  be  any 
evidence  tending  to  prove  a  fact,  has  a  right  to  an  instruction  from  the 
court  on  the  law  resulting  therefrom. 

Case  in  two  counts;  one  for  slander,  in  charging  the  plaintiff 
with  perjury;  and  the  second  for  a  malicious  prosecution  on  said 
charge.  Plea,  justification.  At  the  trial,  tbe  speaking  of  the 
'words  charged  in  the  first  count,  was  proved,  also  the  arrest  of 
the  plaintiff  for  perjury,  on  a  warrant  sworn  out  by  the  defend- 
ant, and  his  subsequent  discharge;  an  indictment  upon  which 
the  defendant  was  marked  as  prosecutor,  having  been  returned 
by  the  grand  jury  "  not  a  true  bill."  There  was  much  conflict- 
ing evidence  upon  the  point  as  to  whether  the  defendant  had 
probable  grounds  for  charging  the  plaintiff  with  perjury,  and 
the  substance  of  the  testimony  on  that  subject  is  sufiiciently 
stated  in  the  opinion. 

The  presiding  judge,  haying  been  prayed  to  charge,  that,  if 
the  witnesses  were  to  be  believed  probable  cause  was  made  out, 
did  not  do  so,  but  instructed  the  jury,  that,  if  the  circumstances 
were  such  as  to  warrant  a  reasonable  suspicion  in  the  defend- 
ant's mind  that  the  plaintiff  had  perjured  himself,  probable 
cause  was  sufficiently  made  out;  that,  although  the  question  of 
probable  cause  was  partly  one  of  law,  yet  it  was  so  far  depend- 
ent on  the  facts  and  on  the  inferences  to  be  drawn  therefrom,  of 
which  the  jury  were  the  exclusive  judges,  and  the  evidence  was 
so  conflicting,  that  the  court  deemed  it  most  proper  to  leave  it 
to  tlie  jury,  on  the  second  count,  to  say  whether  the  defendant 
had  not  this  probable  ground  for  suspicion  amounting  to  prob- 
able cause;  that,  if  they  thought  so  they  must  find  for  him  on 
that  count,  and  that,  if  they  fouud  for  the  plaintiff,  their  verdict 
might  be  general  on  both  counts,  or  on  one  only.  General  ver- 
dict for  the  plaintiff,  and  judgment  thereon  after  overruling  a 
motion  for  a  new  trial,  whereupon  the  defendant  appealed. 
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Ritffin^  for  the  appellant,  insisted  that  the  question  of  prob- 
able cause  was  one  of  law;  that  it  should  not  have  been  left  to 
the  jury  to  saj  whether  reasonable  suspicion  amounted  to  prob- 
able cause;  and  that  the  court  should  not  have  declined  to  in* 
struct  on  a  point  of  law  plainly  ariBing:  Johnson  v.  SutUyn^  1  T. 
R.  644;  Legget  v.  Bhuni,  N.  Car.  T.  B.  [7  Am.  Dec.  702]. 

Tatlob,  C.  J.  The  most  material  ground  of  this  action  is,  that 
a  legal  prosecution  was  carried  on  against  the  plaintiff,  without 
probable  cause,  and  this  it  was  incumbent  on  him  to  prove 
expressly,  for  it  cannot  be  implied.     Where  probable  cause  is 
absent  it  is  usual  to  imply  malice,  as  well  as  the  knowledge  of 
the  defendant;  but  the  want  of  probable  cause  cannot  be  im- 
plied from  the  most  express  malice.   If  a  man  prosecute  another, 
from  real  guilt,  however  malicious  his  motives  may  be,  he  is 
not  liable  in  this  action;  nor  is  he  liable  if  he  prosecute  him 
from  apparent  guilt,  arising  from  circumstances  which  he  hon- 
estly believes.      These  principles  have  been  repeatedly  laid 
down  and  sanctioned,  and  are  necessary  to  be  kept  in  view  in 
considering  the  nature  of  the  action :  1  T.  B.  644. 

In  order  to  repel  the  prima  facie  evidence  of  the  want  of 
probable  cause,  arising  from  the  indictment  not  being  found  a 
true  bill,  the  defendant  introduced  several  witnesses  for  the 
purpose  of  showing  that  the  plaintiff  swore  falsely,  in  two 
particulars,  upon  the  trial  of  the  warrants  before  the  magis- 
trates. These  were:  1.  As  to  the  nature  of  the  contract  be- 
tween Mr.  Winders  and  Bobison,  whether  the  rent  \7as  payable 
in  money  or  corn,  at  the  option  of  the  former;  2.  Whether  the 
money  was  due  presently,  or  payable  in  two  months.  Much 
evidence,  on  this  first  point,  was  adduced  on  both  sides,  to  the 
end  of  showing,  on  the  part  of  the  plaintiff,  that  the  contract 
was  absolute  for  the  payment  of  money,  as  he  had  sworn  it  to 
be;  and  on  the  part  of  the  defendant,  that  there  was  an  option 
ui  the  tenlmt  to  pay  money  or  corn;  and  that  consequently,  the 
plaintiff  had  perjured  himself.  Whether  he  did  or  not  de- 
pended on  the  weight  and  credibility  of  much  conflicting  evi- 
dence; but  if  the  jury  believed  that  adduced  by  the  defendant, 
it  is  incontrovertible  that  there  was  probable  cause  for  the  pros- 
ecution; if,  on  the  other  hand,  they  believed  that  introduced 
by  the  plaintiff,  there  was  not,  on  this  part  of  the  case,  any 
probable  cause,  and  malice  was  to  be  inferred;  and  this,  I  ap- 
prehend, is  the  insti'uction  that  ought  to  have  been  given  by 
the  judge. 
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On  the  seoond  point  the  plaintiff  swore,  at  the  first  trial,  that 
he  did  not  remember  when  the  money  was  to  be  paid,  irlietfaer 
in  two,  three,  six  months,  or  erer.    On  the  second  trial,  which 
was  shortly  afterwards,  he  swore  that  the  money  was  to  be  paid 
within  two  months;  and  it  was  on  this  occasion,  when    Mr. 
Winders  called  to  the  plaintiff's  recollection  what  his  testimonj 
had  been  on  the  first  trial,  that  the  defendant  demanded  a  -waiv 
rant  against  bim.    On  this  part  of  the  case  it  should  have  been 
submitted  to  the  jury,  to  inquire  whether  the  plaintiff's  t^w^o 
oaths  were  in  conflict  with  each  other;  and  even  if  they  -were 
not,  whether  the  circumstances  were  such  as  to  produce  appar- 
ent guilt,  and  raise  a  belief  in  the  defendant,  that  the  plaintiff 
had  perjured  himself?    And  that  in  either  of  these  two  cases, 
the  defendant  should  be  acquitted  on  this  part  of  the  case. 

As  the  question  of  probable  cause  is  compounded  of  law  and 
fact,  the  defendant  had  a  right  to  the  opinion  of  the  court,  dis- 
tinctly on  the  law,  on  the  supposition  that  he  had  established, 
to  the  satisfaction  of  the  jury  certain  facts.  Whether  the  cir- 
cumstances was  true,  was  a  question  for  the  jury;  whether  be- 
ing true,  they  amounted  to  a  probable  cause,  is  a  question  of 
law. 

It  is  true  that  the  court  explained  to  the  jury  what  probable 
cause  was,  and  explained  it  correctly;  but  then,  in  the  subse- 
quent part  of  the  charge,  it  is  left  at  large  for  the  jury  to  say 
whether  the  defendant  had  not  this  probable  ground  for  suspic- 
ion, amounting  to  probable  cause.  Whereas  the  right  instruc- 
tion was,  that  if  the  defendant  had,  in  their  opinion,  this 
probable  ground  of  suspicion,  it  amounted,  in  point  of  law,  to 
probable  cause.  I  am  of  opinion,  therefore,  that  there  ought  to 
be  a  new  trial. 

Hall,  and  Hxhdsbsom,  judges,  oonourred. 


MiTJCfous  PB08ioirnoH.-*AA  to  the  naoMnty  of  both  malioo  and  want 
of  probable  oanae  to  aapport  an  aotum  for  malieioiia  proaeoatioa,  and  aa  ta 
what  will  amount  to  probable  oanae,  aee  the  note  to  Frowmaim  ▼.  SmUh^  11 
^m.  Bea  265. 


Maugxoits  Pbosbcutiok  ov  Civil  Sun. — See  on  thti  aabjecttfae  note  tr 
WilUami  ▼.  HunUTf  po§L 
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Tolab  v.  Tolab. 

[8  Hawu,  74  J 

mrnxy  WoBDB  TO  P^flB  Bkal  Estate.— A  will  of  "all  I  poMaas,  indoors  and 
cmtdoont"  >•  aafficisnt  to  paw  real  estate. 

PkTiTiov  for  partition  of  certain  lands  in  which  the  plaintiffB 
claimed  to  be  tenants  in  common  with  the  defendants,  as  heirs 
at  law  of  Matthias  Tolar,  the  said  plaintiffs  being  his  children 
\yy  a  former  wife,  while  the  defendants  were  his  children  bj  his 
second  wife.     The  defendants  claimed  under  the  will  of  their 

■ 

father,  in  which  he  gave  the  plaintiffs  a  shilling  each,  and  then 
disposed  of  his  property  as  follows:  "  I,  Matthias  Tolar,  do  give 
and  bequeath  unto  mj  wife,  Sally  Tolar,  all  that  I  possess  in- 
doors and  outdoors,  except  she  should  get  married,  and  if  she 
does,  then  to  my  two  daughters,  Maria  and  Harriet,"  the  de- 
fendants. The  testator's  widow,  Sally,  married  before  the 
filing  of  the  petition.  The  personal  estate  of  the  testator, 
which  was  small,  was  exhausted  in  paying  debts,  leaving  the 
lands  in  controversy,  which  were  the  bulk  of  his  property.  The 
court  below  dismissed  the  petition  upon  these  facts,  and  the 
petitioners  appealed. 

Tatlob,  0.  J.  The  testator  had  a  wife  and  four  children;  two 
of  them,  by  a  former  wife,  lived  separate  from  him,  without  his 
consent.  The  bulk  of  his  property  consisted  of  the  tract  of 
laud  on  which  he  lived,  and  a  veiy  inconsiderable  personal 
estate,  which  was  exhausted  in  the  payment  of  his  debts.  In 
his  will,  he  manifests  his  displeasure  towards  his  two  elder 
children  by  giving  them  a  shilling  each,  influenced  no  doubt  by 
the  common,  but  erroneous,  notion  that  it  is  necessary  to  give 
something  to  a  child  in  order  effectually  to  disinherit  him. 
Aiter  these  bequests,  it  is  quite  improbable  that  he  meant  to 
die  intestate  as  to  his  real  estate,  so  as  to  let  these  two  children 
share  with  the  others;  and  where  the  intent  is  so  apparent,  too 
much  stress  ought  not  to  be  laid  on  the  strict  signification  of 
words.  He  could  not  but  know  that  his  personal  property  was 
inadequate  to  the  support  of  his  wife  during  her  widowhood, 
and  that  a  remainder  of  it  to  his  younger  children  would  be 
illusive.  The  words  "  what  I  may  die  possessed  of,"  have  been 
held  sufficient  to  describe  property  of  whatever  description:  8 
Yes.  606;  and  the  words  "all  I  am  worth,"  are  sufficient  to 
pass  real  estate:  1  Bro.  G.  C.  437. 

The  petition  must  be  dismissed. 
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What  Words  in  a  Will  Pass  Rkaltt. — From  the  fact  that  wills 
frequently  written  by  nnleamed  persons,  and  nnder  most  painful  nmd.  dis- 
tracting circnmstanoes,  and  are,  therefore,  very  inartifidally  drawn,  it  ^roald 
be  obviously  unjust  to  require  that  they  ahould  describe  the  property  ^whidi 
they  are  intended  to  pasB,  with  technical  accuracy,  particularly  where  laud 
titles  are  concerned.     It  is  accordingly  settled  that  no  such  nicety  of  ex- 
pression ii  necessary.     Lands  will  pass  under  a  devise  whatever  may  be  the 
terms  used  if,  from  the  whole  will,  it  can  be  gathered  that  such  was  the  in- 
tention of  the  testator.     Indeed,  as  is  indicated  by  the  significant  uAine 
given  to  instruments  of  this  nature,  it  is  the  '*  will "  of  the  testator,  whiclft 
must  govern,  if  it  can  be  ascertained.    His  intention  is  the  master-key  whioli 
the  court  will  always  use  to  unlock  the  hidden  meaning  of  the  terms  whieh. 
he  has  employed.    Necessarily,  therefore,  each  case  stands  by  itself,  and  no 
uniform  rule  of  construction  can  be  applied.     As  is  well  said  by  Dallas,  C.  J. , 
in  Doe  v.  GUbert^  3  Brod.  &  B.  85:  "Every  case  of  this  sort  depends  on  its 
own  peculiar  ciroumstances;  for  in  every  case  the  question  is  one  of  construc- 
tion to  be  made  on  the  whole  of  the  will;  every  case,  therefore,  is  individual, 
and  to  be  looked  at  with  much  caution."    Precedent  is  an  unsafe  guide 
whero  the  same  word  is  used  by  different  testators,  in  ignorance  of  its  real 
meaning,  and  each  understanding  it  in  a  way  peculiar  to  himself.     Says  the 
learned  Buller,  J.,  in  SmitJi  v.  Coffin,  2  H.  Bl.  444:    "Cases  of  this  sort  de- 
pend  on  niceties  of  expression,  and  sometimes  even  on  a  single  word,  and  as 
it  has  been  frequently  said«  the  nonsense  of  one  man  cannot  be  a  guide  for 
that  of  another.     But  the  question  always  must  be,  what  was  the  intention 
of  the  testator  ?    That  is  the  polar  star  by  which  we  must  be  guided.  Where 
it  is  apparent  in  the  introductory  part  of  the  will,  that  the  testator  meant  to 
dispose  of  the  whole  of  his  property,  and  the  expressions  in  the  residuary 
clause  may  include  real  estate,  that  clearly  is  to  be  taken  in  the  largest  sense, 
in  order  to  correspond  with  the  introductory  part." 

"Propbrtt"  and  "Estate"  aro  generic  words,  and  as  their  popular 
meaning  includes  both  realty  and  personalty,  so  aro  they  construed  by  the 
courts  in  interpreting  wills.  Hence,  where  a  testator  employs  in  his  will  the 
words,  "all  my  property,"  or  "estate,"  or  "the  rest  of  my  property," or 
"estate,"  the  prevailing  rule  now  is  to  construe  these  expressions  as  includ- 
ing both  real  and  personal  property,  unless  it  is  apparent  from  some  other 
part  of  the  will  that  the  testator  used  the  words  in  a  different  sense:  Kexnon 
V.  McRohefU,  1  Am.  Dec,  428;  Mayo  v.  Carrinyion,  2  Id.  580;  Jackson  v- 
Delaney,  7  Id.  403;  BeacJicro/t  v.  Beadierqft,  2  Vern.  690;  Tanner  v.  Morse^ 
Cas.  t.  Talb.  284;  TilUy  v.  Simpeon,  2  T.  R.  659  tn  notis;  Fletcher  v.  Snd- 
ton,  Id.  656;  Jongsma  v.  Jongsma,  1  Cox  Ch.  362;  Bashldgh  v.  MaMer^  1 
Ves.  jun.  201;  Church  v.  Munly,  15  Id.  396;  Scott  v.  Alberry,  1  Com.  337; 
S.  C,  8  Vin.  Ab.  228,  pi.  14;  Doe  v.  C/iapman,  1  H.  Bl.  223;  King  v.^AWws, 
5  Simons,  461;  Churchill  v.  Dibben,  9  Id.  547;  Day  v.  Daveron,  12  Id.  200; 
Midland  Co.  Ji.  v.  Onwin,  1  Coll.  74;  0*  Toole  v.  Browne,  3  EL  &  BL  672; 
Patterson  v.  Iluddart,  17  Beav.  210;  Meeds  v.  Wood,  19  Id.  215;  Re  Greenwich 
Hospital,  20  Id.  458;  Ilawksworth  v.  Hawksworth,  27  Id.  1;  Saumarez  v. 
iyaumnrez,  4  My.  &  Cr.  331;  D*Almaine  v.  Moseley,  1  Drew.  629;  Footneryr, 
Cooper,  2  Id.  7;  Doe  v.  Lainchhury,  11  East,  290;  Doe  v.  Langlcmds,  14  Id. 
370;  Doe  v.  Morgan,  6  Bam.  &  C.  512;  S.  C,  9  Dow.  &  B.  633;  Doe  v. 
Etuns,  9  Ad.  &,  El.  719;  Doe  v.  Walker,  15  Id.  28;  Mayor  v.  Hodsdon,  6 
Moore  P.  C.  C.  76;  Lloyd  v.  Lloyd,  L.  R.  7  Eq.  Cas.  458;  Edwards  v.  Barnes, 
2  Bing.  N.  C.  252;  BeaUy.  Holmes,  6  Har.  &  J.  205;  Jackson  v.  Housel,  17 
Johns.  2S1;  Godfrey  v.  Ilumpfirey,  18  Id.  537;  Bullard  v.  Gqfe,  20  Id.  252; 
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Hunt  Y.  Hunt,  4  Gray,  190;  Kellogg  r.  Blai^,  6  Met.  922;  Laing  y.  Barbour^ 
119  Mms.  523;  1  Jarman  on  Wills,  692;  2  Redf.  on  Wills,  311.  So  where 
the  expression  is  **  testamentary  estates,"  Smith  v.  Coffin,  2  H.  Bl.  444;  Do€ 
V.  GUberit  3  Brod.  A  B.  85.  Or  **  personal  estates,"  where  the  sabseqnent 
dispositions  indicated  that  such  was  the  testator's  intention:  Doe  v.  Tojieid, 
11  East,  246. 

Hut  where  snch  a  general  term  as  "property  "or  *'  estate,"  which  woold 
otherwise  indnde  realty,  is  conpled  witb  testamentary  directions  applicable 
only  to  personalty,  it  will  be  held  not  to  include  real  estate:  Doe  ▼.  HurreU, 
5  Sam.  &  Aid.  18;  Doe  v.  Bout,  7  Taun.  79.     So  where  subsequent  particu- 
lars, as  to  the  nature  of  the  property,  clearly  indicate  that  the  testator  had 
only  personalty  in  contemplation :  T'vmevDell  v.  Perkins,  2  Atk.  102;  Smith  y. 
Htitdiinwn,  61  Mo.  83.     So,  where  in  referring  to  the  bequest,  the  testator 
directs  that  the  "interest"  be  added  to  the  "principal,"  etc.:   Doe  v.  Bueh- 
nei\  G  T.  R.  610.     And  where  a  particular  devise  of  realty  is  made  in  a  will 
the  use  of  a  general  term,  such  as  "property  "  or  "estate,**  in  a  codicil,  will 
not  be  permitted  to  cut  down  such  prior  devise:  Molyneux  v.  Jioir^.,  25  L.  J. 
Cb.  K.  S.  570.     So  the  words  "estate "  and  " property  "  were  held,  in  Cfwx^ 
V.  IIoldemeMf  20  Beav.  147,  to  apply  only  to  personalty,  because  there  w«i« 
no  words  of  inheritance,  the  gift  being  to  the  legatee  "his  executors  and  ad* 
ministrators,"  and  there  were  subsequent  provisions  in  the  will  relating  to 
the   "income"  and  the  "principal"    In  Smithy.  Hutchinton,  61  Mo.  83, 
there  was  a  particular  devise  of  certain  land,  which  was  all  the  realty  that 
the  testator  owned,  at  the  time  of  making  the  will,  and  the  testator  then  gave 
"  all  of  his  other  property,  consisting  of  horses,  cattle,  sheep  and  hogs,  money 
and  effects  whatsoever  "  to  his  residuary  legatee,  and  it  was  held  that  a  tract 
of  land  entered  subsequently  to  the  making  of  the  will,  did  not  pass  by  these 
words.     The  earlier  cases  generally  adopted  a  much  more  stringent  rule  of 
decision  on  this  subject  than  the  later  ones.     Formerly  the  words  "property  " 
and  "estate"  were  held  to  refer  only  to  personalty  unless  there  was  some- 
thing in  the  context  to  show  that  the  testator  intended  a  more  enlai^ged 
meaning,  while  now  the  doctrine  is  that  such  terms  must  be  understood, 
According  to  their  popular  acceptation,  to  include  both  realty  and  personalty, 
unless  their  application  is  restricted  by  other  parts  of  the  will:   2  Redf.  on 
Wills,  310,  and  cases  cited.    It  was  held  in  Brown  v.  Dyifinger,  1  Rawle, 
408,  in  accordance  with  the  old  rule,  that  "any  earthly  property"  did  not 
refer  to  real  estate  because  there  were  no  words  of  inheritance  or  perpetuity 
used. 

"Effects." — This  term,  when  used  in  a  will,  is  generally  construed  to 
refer  to  personalty  only,  unless  there  is  something  in  the  context  to  require  a 
more  extended  application.  Thus,  in  Doe  v.  White,  1  East,  33,  the  testator 
gave  his  "effects  wheresoever  and  whatsoever,  and  of  what  nature,  kind  or 
quality  soever,  save  and  except  my  wearing  apparel;"  and  it  was  held  that, 
there  being  nothing  in  the  will  to  show  the  contrary,  this  was  a  mere  bequest 
of  personalty.  So  in  Doe  v.  Dring,  2  Man.  &  Sel.  448,  the  term  "effects" 
was  held  to  include  only  personal  property.  But  see  Doe  v.  Trout,  15  East, 
394;  and  Milmmie  v.  Long,  3  Jur.  N.  S.  1073.  So  in  Henderson  v.  Farbridge,  * 
1  Buss.  479,  it  was  held  that  the  words,  "  I  give  and  bequeath  all  my  effects 
after  paying  of  every  due  demand,"  "  what  little  I  have  left  to  call  my  own," 
would  not  carry  an  equity  of  redemption  in  a  copyhold  estate.  And  in  Doe 
V.  EarUs,  15  Mees.  &  Wels.  450,  the  majority  of  the  court  held  that  "all 
my  effects,"  in  a  will,  would  not  pass  a  remainder  in  fee.  Lord  Langdale,  in 
Titchfield  V.  HomeastU,  2  Jur.  610;  said  that  in  his  opinion  the  term  "effects** 
Ax.  DsG.  You  XIV— 87 
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OQ£^t  to  apply  to  all  the  reanlti  of  a  man's  industry,  to  all  hia  aoquiaitioQa^ 
whether  real  or  personal,  and  that  snch  waa  the  oonstnietion  prior  to  Ixird 
Manafield'a  time,  but  that  ainoe  then  it  had  gnerally  been  held  more  pucnl- 
iarly  applicable  to  personalty.  Bat  where  the  term  naed  ia  "  real  effects,  **  it 
means  real  property:  Torriitgtan  v.  Bowman,  22  L.  J.  Ch.,  N.  S.,  298.  So, 
the  term  "  said  effects,"  applies  equally  to  realty  and  personalty,  where  it  is 
used  with  reference  to  a  preTioos  devise  of  both  nlmsfls  of  property:  I>oe  ▼. 
WhUe,  I  East,  33. 

Otkkb  Osniral  Exfrbsioks  which  Will  Pass  Rxaltt  are  8a6h  as  the 
following:  "Whatsoever  else  I  have  not  before  disposed  of  :'*    Hopeweil  ▼. 
Aekkmd,  1  Salk.  239;  S.  C,  1  Com.   164;    "All  I  am  worth:**  HuxUp  ▼. 
Brownan,  1  Bro.  G.  C.  437,  doubted  apparently  in  WiUa  v.  WiUs^  1  Dr.  &  War. 
439,  bat  approved  in  Dot  v.  Roui,  7  Taon.  79,  and  in  Davenj^ort  v.  CoUman^ 
9  Meea.  k  Wels.  481;    "All  I  have,"  "All  I  am  worth:"   Doe  v.  Morgan^  6 
Bam.  k  C.  618;  &  G.  9  Dow.  A;  R.  633;  13  Eng.  Gom.  L.  518;  "AU  the  rest 
of  my  worldly  goods,  bonds,  notes,  book  debts  and  ready  money:"  WUce  v. 
VTOee,  7  Bing.  664;    "Everything  that  I  may  die  poesessed  of."   PkiUipt  v. 
Beetle  25  Beav.  25;  contra.  Monk  v.  HawdsUy,  1  Simons,  286;  "My  mind  and 
will  is,  that  my  wife  have  one  moiety  of  what  is  left  after  my  debts  paid:*' 
Beacherqft  v.  BeacAcrq/t,  2  Vem.  690;  "Whatsoever  I  may  die  possessed  of:** 
Davmport  y.  OoUman^  9  Mees.  k  Wels.  481.     So,  where  the  words  were  "all 
my  caah,  notes  and  book  aoooonts,  with  whatsoever  is  not  named  that  I  have 
any  right  or  claim  to  either  in  law  or  equity,'*  it  was  held  that  they  would 
carry  a  reversion  in  realty,  where  the  will  had  previously  disposed  of  all  the 
rest  of  the  testator's  estate:  Harper  v.  'Blean,  3  Watts,  471.     And  the  word 
"legacy"  will  include  land  if  the  context  indicates  that  such  was  the  testa- 
tor's intention:  Hope  v.  Taylor,  1  Burr.  268.     The  phrase  "worldly  goods," 
where  the  gift  is  to  one  and  his  "heirs,"  has  been  held  to  pass  realty:   Wright 
V.  Shelton,  18  Jur.  445.     So,  where  the  words  were  "I  give  and  bequeath  all 
that  I  shall  die  possessed  of,  real  and  personal,  of  what  nature  and  kind  so- 
ever, after  my  just  debts  are  paid.     I  do  hereby  appoint  B.  P.  my  residuary 
legatee  and  executor;"  followed  by  certain  specific  legacies,  annuities  and 
recommendations,  it  was  held  that  the  realty  would  pass  to  the  residuary  1^- 
atee:  PUman  v.  Stevens,  15  East,  505.     See  sIbo^  Lindmiy  v.  McCormadt,  12 
Am.  Dec.  387;  Orayaon  v.  Atkinson,  1  Wils,  333;  Ilogan  v.  Jackson,  1  Gowp. 
299;  Ferguson  v.  Zepp,  4  Wash.  G.  G.  645;  and  on  the  other  hand,  see  Wheaicn 
V.  Andress,  23  Wend.  452.     The  word  "fortune"  was  held,  in  MaUland  v. 
Adair,  3  Ves.  231,  to  mean  merely  money  legacies.     And  in  Bratfford  v. 
Brac(for<i,  6  Whart.  236,  it  was  decided  that  the  words  "worldly  goods,  of 
all  sorts  and  kinds"  are  properly  applicable  to  personal  property  aloneu 
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OouxB  ov  Titlb  is  a  writing  professing  to  pass  title,  but  failing  to  do  so  be- 
cause  the  grantor  had  none  to  pass,  or  the  writing  is  too  defective  to 
accomplish  its  object.  It  must  not  be  so  obviously  defective  that  a  per- 
son of  ordinary  comprehension  could  not  be  misled  by  it. 

EjBOfTHENT.     The  plaintiff  claimed  under  a  grant  from  the 
Btate.     The  defendant  cluimed  title  by  an  adyerse  possession  of 


June,  1824.]  Tate  v.  Southabd.  679 

more  than  twentj-five  years,  under  a  sberifTs  sale  of  tbe  said 
land,  and  gave  in  evidence  a  copy  of  a  record  from  the  county 
eourt  fihowing  an  attachment  sued  out  in  January,  1784,  at  the 
instance  of  one  James  Greenlee  against  one  Richardson,  with  this 
return  thereon:  "Attached  one  piece  of  land  that  Richardson 
bought  of  Kennedy."    It  was  further  proved  that  there  was  a 
Terdict  and  judgment  for  the  plaintiff  in  said  suit,  and  a^.  fa, 
issued  thereon  and  returned  "  satisfied."    The  defendant  then 
proved  by  parol  that  the  same  tract  of  land  mentioned  in  the 
leTy  of  attachment,  and  now  in  suit,  was  sold  on  said  execution, 
and  bought  by  Greenlee,  under  whom  the  defendant  claimed. 
Although  it  was  generally  believed  at  the  time  of  sale  that  the 
land  had  belonged  to  Kennedy,  no  grant  to  him  from  the  state 
was  proved.     The  principal  question  was  as  to  whether  the  at- 
tachment, execution  and  sale  constituted  "  color  of  title,"  in 
the  defendant.     Verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed,  after  an  unsuccessful  motion  for 
a  new  trial. 

HsNDSBSoa,  J.  Color  of  title,  as  applicable  to  the  present 
subject,  is  evidently  the  production  of  our  own  country.  I  will 
not,  therefore,  go  abroad  for  an  explanation;  the  name,  I  pre- 
sume, was  taken  from  what  is  called,  giving  color  in  pleading, 
which  is  never  used  in  this  state,  and  not  often,  I  believe,  in 
England.  The  word  is  not  to  be  found  in  the  act  of  1715;  it  is 
first  used  in  our  act  of  1791.  Giving  color  in  pleading,  is 
giving  to  yotu:  adversaiy  a  title  which  is  defective,  but  not  so 
obviously  so,  that  it  would  be  apparent  to  one  not  skilled  in  the 
law,  it  must  be  such  as  would  perplex  a  layman;  it,  therefore, 
draws  the  consideration  of  the  question  from  the  jury  (the  lay 
gents)  to  [the  court,  which  is  the  object  of  the  pleading.  I 
think  we  should  go  no  further  than  our  act  of  1715,  at  most  not 
further  than  the  act  of  1791,  on  the  question  we  are  now  inves* 
tigating.  The  second  section  of  the  act  of  1715,  ratifies  and 
confirms  all  sales  made  by  creditors,  executors  or  administrators, 
husbands  and  their  wives,  husbands  seised  in  the  right  of  their 
wives,  or  by  the  indorsement  of  patents,  or  otherwise,  where 
the  possessor  shall  have  been  in  possession  for  seven  years. 
The  act  of  1791,  confirming  possessions  against  the  state,  uses 
the  same  phraseology,  except  that  the  words  other  colorable 
title  are  substituted  for  the  words  "  or  otherwise,"  used  in  the 
act  of  1715. 

The  words,  **  or  otherwise,"  and  **  other  colorable  title," 
mean  title  of  like  kind.     Those  mentioned  in  the  act  are  all 
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written  ones,  are  all  suoh  as,  upon  their  face  profess  to  pass 
the  title;  in  some  of  them,  conveyance  is  sofficient  to  pass  the 
title^  but  the  defect  lies  in  the  want  of  title  iu  the  grantor;  in 
the  last  instance  put,  the  indorsement  of  a  patent,  the  convej- 
ance  is  defective.     The  defect  in  that  case,  is  not  in  the  want  of 
title  in  the  grantor,  but  in  the  defective  convejance  which  he 
lias  used;  and  if  we  take  the  words  of  the  act  of  1791,  "  other 
colorable  title,''  as  an  exposition  of  the  words  "  or  otherwise," 
in  the  act  of  1715,  and  expound  colorable  title  by  what  is  meant 
by  giving  color  in  pleading,  the  only  case  in  which  I  find  color 
of  title  used  anterior  to  the  acts  before  mentioned;  color  of  title 
may  then  be  defined  to  be  a  writing,  upon  its  face  professing  to 
pass  title,  but  which  does  not  do  it,  either  from  want  of  a  title 
in  the  person  making  it,  or  the  defective  mode  of  conveyance 
that  is  used;  and  it  would  seem,  under  the  act  of  1791, at  least, 
that  it  must  not  be  plainly  and  obviously  defective,  so  much  so 
that  no  man  of  ordinary  capacity  could  be  misled  by  it.    The 
color  of  title  set  up  in  this  case,  not  being  in  writing,  for  he 
proves  the  purchase  by  parol  only,  wants  one  of  the  essentials 
before  mentioned,  and  is,  therefore,  insufficient;  if  the  purchase 
appeared  in  the  sheriff's  return,  it  would  then  be  necessary  to 
examine  whether  such  a  return  professed  to  pass  the  title. 
What  is  said  as  to  what  may  be  the  effect  of  the  words,  other 
colorable  title,  used  in  the  act  of  1791,  upon  the  possessions 
which  that  confirms,  I  beg  to  be  considered  as  a  mere  obiter  die- 
tuniy  for  that  act  cannot  affect  the  construction  of  the  act  of 
1715,  which  alone  we  are  now  considering. 

Tatlob,  Chief  Justice,  and  Hall,  Judge,  ooncuzred. 


Color  or  Tttlb,  What  is. — An  excellent  definition  of  the  term  "  oolor  of 
title  "  is  given  by  Daniel,  J.,  in  delivering  the  opinion  of  the  cooit  in  Wrighi 
V.  Mattiwn^  18  How.  U.  S.  66,  where  he  says:  "We  deem  it  nnneoeeaary  to 
examine  in  detail  the  namerons  decisions  adduced  in  the  azgnment  for  the 
plaintiff  in  error  to  define  and  establish  the  meaning  of  the  phxase  *  color  of 
title.*  The  courts  have  concurred,  it  is  believed,  without  an  exception,  in 
defining  '  color  of  title  *  to  be  that  which  in  appear^ce  is  title,  but  which  in 
reality  is  no  title.  They  have  equally  concurred  in  attaching  no  exdnsive  or 
peculiar  character  or  importance  to  the  ground  of  the  invalidity  of  an  apparent 
or  colorable  title;  the  inquiry  with  them  has  been  whether  there  was  an  ap- 
parent or  colorable  title  under  which  an  entry  or  a  claim  has  been  made  in 
good  faith.*'  See,  also,  Edgerton  v.  Bird,  6  Wis.  527,  quoting  this  definition 
with  approval.  In  Thompson  v.  Cragg,  24  Tex.  596,  the  court  say:  "Color 
of  title  differs  from  title  only  in  externals.  The  substance  of  both  is  the 
same."  Rhodes,  J.,  in  Bemal  v.  Qltim,  33  Cal.  676,  defines  it  to  be  "thai 
which  the  law  will  consider  prifma/aeit  a  good  title,  but  which  by  reason  of 
some  defect  not  appearing  on  its  face  does  not  amount  to  title."  A  definition 
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'V'eiy  Bimilar  to  tliat  adopted  in  the  principal  case  is  given  by  Lnmpkin,  J.,  in 
JBeverhf  v.  Bvrke,  9  6a.  443:  "What  is  meant  by  color  of  title?  It  may  be 
defined  to  be  a  writing  npon  its  face  professing  to  pass  title,  bat  which  does 
not  do  it,  either  from  a  want  of  title  in  the  person  making  it,  or  from  the 
defective  conveyance  that  is  nsed,  a  title  that  is  imperfect,  but  not  so  obviously 
so  that  it  would  be  apparent  to  one  not  skilled  in  the  law." 

A  clear  explanation  of  the  meaning  of  this  phrase  is  contained  in  the  opinion 
of  the  court  in  Brooks  v.  Bruyn,  35  IlL  394,  where  it  is  said:  "Any  instrument 
having  a  grantor  and  grantee,  and  containing  a  description  of  the  limds  intended 
to  bo  conveyed,  and  apt  words  for  their  conveyance  gives  color  of  title  to  the 
lands  described.  Such  an  instrument  purports  to  be  a  conveyance  of  the  title, 
and  because  it  does  not,  for  some  reason,  have  that  effect,  it  passes  only 
color  or  the  semblance  of  a  title.  It  makes  no  difference  whether  the  instru- 
ment fails  to  pass  an  absolute  title,  because  the  grantor  had  none  to  convey, 
or  had  uo  authority  in  law  or  in  fact  to  convey  one,  or  whether  such  want  of 
authority  appears  on  the  face  of  the  instrument  or  aliunde.  The  instrument 
fails  to  pass  an  absolute  title,  for  the  reason  that  the  grantor  was  not  possessed 
of  some  one  or  more  of  these  requisites,  and,  therefore,  it  gives  the  semblance 
or  color  only  of  what  its  effect  would  be  if  they  were  not  wanting."  To  the 
same  effect  see  Dickenson  v.  Brf^edtn,  30  III.  279;  Cook  v.  Norton,  43  Id.  391. 
Mr.  Abbott  defines  the  term  thus:  "That  which  purports  to  be,  but  is  not, 
evidence  of  ownership  of  property;  on  instrument  which  in  form  purports  to, 
but  in  effect  does  not,  pass  title:"  Abb.  Law  Diet,  sub,  voc.  "Color  of  Title." 

NscESfliTT  or  WBimro. — In  many  of  the  definitions  of  "color  of  title" 
it  is  assumed,  and  in  several  it  is  directly  stated  that  it  cannot  exist  except 
by  virtue  of  some  writing  purporting  to  convey  the  title.  Thus,  in  HamU' 
ton  V.  WriglU,  30  Iowa,  480,  a  distinction  is  drawn  between  "color  of  title" 
and  "claim  of  title,"  the  latter  being  the  phrase  used  in  the  statutes  of  that 
state  on  the  subject  of  adverse  possession,  and  it  is  held  that  while  a  paper 
title  is  necessary  to  give  color,  it  is  not  so  as  to  claim  of  title.  And  see  Field 
V.  BoynUm,  33  Ga.  242.  It  seems,  however,  to  be  the  better  doctrine  that 
"color  of  title"  may  exist  without  any  instrument  purporting  to  convey 
title,  provided  always  that  there  is  a  bona  fide  claim  of  the  title,  and  some 
record  or  some  public  and  notorious  act,  such  as  a  survey,  in  which  the  pre- 
cise extent  of  the  claim  is  defined,  and  with  reference  to  which  the  claim  is 
made.  This  is  very  distinctly  laid  down  in  McCUllan  v.  Kellogg,  17  IlL  501, 
by  Scates,  C.  J.,  who  says:  "Color  may  be  given  for  title  without  a  deed  or 
writing  at  all,  and  commence  in  trespass;  and  when  founded  upon  a  writing 
it  is  not  essential  that  it  should  show  upon  its  face  a  prima  facie  title,  but 
that  it  may  be  good  as  a  foundation  for  color,  however  defective.  Without 
further  discussion  of  that  point,  I  simply  refer  to  some  of  the  many  authorities 
which  clearly  support  that  principle:  Laframbois  v.  Jackson,  8  Cow.  689; 
Snulh  V.  Burtis,  9  Johns.  180;  Jackson  v.  ]Vheat,  18  Id.  40;  Jackson  v.  NeW' 
ton.  Id.  355;  Jackson  v.  Camp,  1  Cow.  605;  Hawk  v.  Senseman,  G  Serg.  &  11. 
21;  MUler  v.  Shaw,  7  Id.  129;  Bell  v.  HaHly,  4  Watte  &  S.  32;  Malson  v. 
Fry,  1  Watte,  433;  Frederick  v.  SearU,  5  Serg.  &  R.  236;  Boyer  v.  Benlow, 
10  Id.  303;  Dufour  v.  Camfranc,  11  Mart.  715  [13  Am.  Dec.  360];  Whiteside 
V,  Singleton,  Meigs,  207." 

This  point  is  discussed  at  considerable  length  by  Adams,  J.,  in  delivering 
the  opinion  of  the  court  in  Rannels  v.  Uannels,  52  Mo.  112.  He  says:  "A 
mere  trespasser  who  enters  mvovl  land  without  any  pretense  of  title  cannot 
by  any  contrivance,  such  as  surv'eying  the  land  and  claimmg  it  to  the  boumU 
aries  of  such  survey,  cxten.1  his  possession  l^eyond  his  actual  inclosurc. 
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Such  a  wmng-doer  would  have  no  right  of  action  against  other  tretptnen 
on  the  same  tract  outside  of  his  incloeure.    To  maintain  an  action  against 
oatside  trespassers  there  must  he  actual  possession  of  a  part  of  the  tract, 
with  oolor  of  title  to  the  whole.     In  my  judgment,  whatever  title  would 
authorise  a  party  in  possession  of  a  part  of  a  tract  to  maintain  an  action 
against  a  wrong-doer  for  a  trespass  on  the  remainder  of  the  land,  would  be  a 
sufficient  oolor  of  title  under  the  statute  of  limitations  as  against  the  real 
owner.     It  is  not  neoessary  that  this  color  of  title  should  he  created  by  deed 
or  other  instrument  of  writing.     It  may  be  created  by  an  act  in  pait  without 
writing.    In  MeCaU  y.  yeely,  3  Watts.  69,  Judge  Gibson  said  the  words 
*  color  of  title'  do  not  necessarily  import  the  accompaniment  of  the  usual 
documentary  evidences,  for  though  one  entering  by  a  title  depending  on  a 
void  deed  would  certainly  be  in  by  color  of  title,  it  would  be  strange  if  an- 
other, entering  under  an  erroneous  belief  that  he  is  the  legitimate  heir  of 
the  person  last  seised,  should  be  deemed  otherwise;  and  it  would  be  straoger 
still  if  his  alienee  were  deemed  to  have  more  color  of  title  than  he  had  him- 
self.   To  give  color  of  title,  therefore,  would  not  seem  to  require  the  aid  of 
a  written  oonveyanoe,  or  recovery  by  process  and  judgment,  for  the  latter 
would  require  it  to  be  the  better  title.    I  would  say  that  an  entry  is  by  color 
of  title  when  it  is  made  under  a  bona  fide  and  not  pretended  claim  of  titlo 
existing  in  another.'    The  supreme  court  of  Indiana  in  Bell  v.  Longnoorih^ 
6  Ind.  273,  denied  the  right  of  a  mere  intruder  to  extend  his  possession  be- 
yond the  limits  of  his  actual  indosnre;  holding,  however,  that  a  conveyance 
was  not  necessary  to  give  color  of  title.    That  court  says:  'But  when  a  psrty 
is  in  possession  pursuant  to  a  state  of  facts  which  of  themselves  show  the 
character  and  extent  of  his  entry  and  claim,  the  case  is  entirely  different, 
and  such  facts,  whatever  they  may  be  in  a  given  case,  perform  suffidently 
the  office  of  color  of  title.     They  evidence  the  character  of  the  entry  and 
the  extent  of  the  claim,  and  no  colorable  title  does  more.'    And  the  same 
doctrine  was  afterwards  maintained  by  that  court  in  Van  Cleave  v.  AfiUiken^ 
13  Ind.  105.    See  also  Sumner  y.  Steveru,  6  Met.  337;  Ashley  v.  AMey,  4 
Gray,  197;  Angell  on  lim.  406. 

' '  In  the  City  qf  St  Lotda  v.  Oorman^  29  Mo.  693,  cited  and  relied  on  by  the 
learned  counsel  for  appellant,  Judge  Scott  did  not  mean  to  be  understood 
that  a  deed  or  other  written  instrument  was  necessary  to  create  oolor  of  title: 
He  was  very  careful  not  to  convey  that  idea.  His  language  imports  that 
there  may  be  cases  where  color  of  title  is  conveyed  without  writing.  He 
sums  up  in  these  broad  and  oomprehensive  terms:  '  When  we  say  a  person 
has  color  of  title,  whatever  may  be  the  meaning  of  the  phrase,  we  express 
the  idea,  at  least,  that  some  act  has  been  previously  done,  or  some  event 
transpired,  by  which  some  title,  good  or  bad,  to  a  parcel  of  land  of  definite 
extent,  has  been  conveyed  to  him.'  In  the  case  under  review,  there  was  sn 
act  performed  in  pais^  by  which  color  of  title  was  conveyed  by  the  plaintifl 
to  hia  sister.  He  made  her  a  verbal  gift  of  a  defined  tract  of  land,  had  it 
surveyed  for  her,  and  put  her  into  the  possession  under  this  survey  and  the 
description  in  his  own  deed.  This  was  equivalent  to  livery  of  seisin  at  com- 
mon law,  whereby  a  freehold  estate  was  conveyed  without  any  writing  what- 
ever." 

But,  as  already  stated,  there  must  be,  in  the  absence  of  any  instrument 
purporting  to  convey  title,  something  to  define  the  boimdaries  of  the  claim, 
for  the  chief  use  of  "color  of  title,"  is  to  give  constructive  possession,  be* 
yond  the  actual  occupancy,  to  the  full  extent  of  the  claim:  See  the  note  to 
Taylor  v.  Buckner^  )2  Am.  Dec.  357.  The  true  position  on  this  subject  if 
thus  stated  in  Cooper  v.  Ord,  60  Mo.  431 :  "  It  is  true  that  it  does  not  always 
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require  a  written  xnftrament  to  oonstitate  color  of  title,  bnt  there  miiet  be 
some  visible  acts,  aigne  or  indicationt,  which  are  apparent  to  all,  showing 
the  extent  of  the  boundaria*  of  the  land  claimed,  to  amoont  to  color  of 
title." 

VoxD  Instruxent  mat  Givs  Oolor. — It  is  loosely  laid  down  in  some 
c«BOB  that  a  void  deed  cannot  give  color  of  title.     Thus  in  Bemal  ▼.  Olehnt 
33  Cal.  676,  the  court  say:  '*  An  abeolnte  nullity,  as  a  Yoid  deed,  judgment. 
etc.,  will  not  constitute  color  of  title."    It  was  accordingly  there  held  thus 
a  mHerifiTs  deed  executed  before  the  expiration  of  the  time  allowed  to  redeem 
'vroold  not  give  color  of  title,  because  the  sheriff  had  then  no  authority  to 
execute  the  conveyance.     But  the  decisions  already  cited  abundantly  show 
thsbt  tho  general  doctrine  is  too  broadly  stated  in  that  case.    That  a  void 
deed  may  be  good  as  oolor  of  title  scarcely  admits  of  a  question.     This  is 
clearly  tiie  doctrine  of  Brooks  v.  Bruyn^  35  IlL  394,  referred  to  above.     So^ 
aOeo,  of  Pillow  v.  Boberts,  13  How.  U.  S.  472,  where  the  court  say:    "Color 
of  title,  even  under  a  void  and  worthless  deed,  has  always  been  received  as 
evidence  that  the  person  in  possession  claims  adversely  to  all  the  world." 
See,  also,  Ewmg  v.  BumeU,  11  Pet  54.    Thus  in  Limlaay  v.  Fry,  25  Wis. 
460,  it  was  held  that  a  tax  deed,  void  on  its  face,  but  duly  recorded,  would 
operate  as  oolor  of  title.    So  in  Beoerhj  v.  Burke,  9  Oa.  4^,  with  respect  to 
a  sheriff's  deed  which  was  in  fact  void,  because  the  land  was  out  of  the 
sheriff's  bailiwick.     So,  in  BurkhaUer  v.  Edwards,  16  Ga.  593,  it  was  held 
that  a  sheriff's  deed,  unaccompanied  by  the  execution  under  which  the  sale 
was  made,  was  good  as  color  of  title,  although  the  sale  might  be  void.    So^ 
a  grant  from  the  state  which  was  void  for  irregularity,  but  under  which  the 
grantee  entered  bona  fide,  was  pronounced  sufficient  color  of  title  in  Moody  v. 
Fleming,  4  6a.  115.     So  a  deed  without  a  seal:  Barger  v.  Hobbs,  67  BL  592; 
and  this  applies  to  sheriff's  deeds:  Knue  v.  WiUon,  79  Id.  233;  HamiUan  v. 
Boggess,  63  Mo.  233.     So  a  tax  deed  in  which  the  state  is  not  named  as 
grantor,  as  required  by  law:  Edgerion  v.  Bird,  6  Wis.  527.    So  an  agreement 
of  partition,  where  one  of  the  parties  is  an  administrator,  and  is  acting  in 
the  premises  without  an  order  of  court:    MeMullen  v.  Enrin,  58  Ga.  427* 
So,  under  peculiar  circumstances,  a  deed  from  a  husband  of  a  life-tenant  exe- 
cuted after  his  wife's  decease:  Foresl  v.  Jackson,  56  N.  H.  357.    And  an  un- 
registered deed  has  been  held  oolor  of  title:  Campbell  v.  MeArihur,  11  Am. 
Dec.  738,  and  cases  cited  in  note;  Hardin  v.  Barrett,  6  Jones  L.  159.     So,  a 
deed  from  one  having  no  title:  Kennebec  Purchase  v.  Lahoree,  11  Am.  Dec. 
79;  Brooks  v.  Brvyn,  18  HI.  539;  Prettyman  v.  Wilkey,  19  Id.  241;  McMuWn 
y.  Erwm,  58  Ga.  427;  but  as  to  the  rule  in  Louisiana,  see  Pike  v.  Evans^ 
94  U.  S.  6.     So,  a  will  of  one  who  was  only  a  devisee  of  a  life  estate  in  the 
premises:  Evans  v.  Satlerfield,  1  Murph.  413;  but  not  where  the  will  was 
attested  by  only  one  witness,  and  was  never  proved  as  the  law  required: 
CaUender  v.  Skerman,  5  Ired.  711.    And  in  Oebhard  v.  SatUer,  40  Iowa,  152, 
it  was  held  that  a  sale  under  a  deed  of  trust,  without  giving  sufficient  notice, 
was  based  on  color  of  title.    And  a  fraudulent  deed,  if  accepted  bona  fide, 
will  oonstitute  color  of  title:  Cfregg  v.  Sayre,  8  Pet  244;  Orijfin  v.  Stamper, 
17  Ga.  108. 

Thx  Bona  Fides  or  the  Grantks  seems  to  be  the  real  point  of  inquiry 
in  such  cases.  If  he  acts  under  the  instrument  in  good  faith  and  relies  upon 
it,  it  will  be  good  as  color  of  title,  even  though  it  is  void  on  its  face,  and 
generally  his  bona  fides  will  be  presumed  until  the  contrary  appears:  Brooks 
V.  Bruyn,  35  HL  394;  Hardin  v.  Oouvemeur,  G9  Id.  140;  BusseU  v.  Mandell, 
73  Id.  136;  McMuUUn  v.  Erwin,  58  Ga.  427.     But  if  the  grantee  is  chaigeabls 
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with  fraud,  or  knows  that  the  deed  conveya  no  title,  it  will  not  avail  liim.  a« 
color:  Waierhotue  v.  Martin,  Peck,  392;  Saxion  ▼.  Hunt,  20  K.  J.  L.  4S7; 
Moody  y.  Fleming,  4Ga.  115.  So,  if  theinstmment  itself  shows  that  the 
tee  does  not  claim  in  his  own  right:  /Simmons  v.  Lane,  58  Qa.  178.  And 
further,  as  to  the  necessity  of  good,  faith  on  the  part  of  the  grantee:  UVi^^ 
V.  MaUi9on,  18  How.  U.  S.  56.  The  principal  case  seems  to  go  upon  the 
ground  that  defects  in  the  title  or  conveyance  are  important,  not  hecauae 
they  will  themselves  destroy  color,  but  only  as  affecting  the  bonaJide$  of  the 
grantee,  and  that,  therefore,  color  will  exist  notwithstanding  such  defects, 
unless  they  are  so  patent  that  a  person  of  common  understanding  is  bound  to 
take  notice  of  them. 

Instbumxitt  MT79T  PURPORT  TO  CoWKT. — It  is  dear  that  an  instnuoent 
cannot  constitute  **  color  of  title,"  unless  it  purports  or  professes  to  convey 
the  title.     Therefore,  a  mere  executory  contract  or  bond  to  convey  will  not 
ordinarily  constitute  color  of  title.     Such  an  instrument  does  not  profess  to 
convey  title,  it  only  promises  to  convey:  Dunlap  v.  Dawjlterly,  20  DL  404; 
Rigor  V.  Frye,  62  Id.  507;  KUbum  v.  liUdiie,  2  Cal.  145;  Oaterman  v.  Haiti' 
win,  6  WalL  116.     But  in  Texas  a  bond  for  title  will  constitute  color  of  title 
because  such  an  instrument  is  regarded  and  treated  there  "  as  a  species  of 
title,"  which  may  be  recorded,  and  upon  which  trespass  to  try  title  may  he 
maintained;  MilUr  v.  Alexander,  8  Tex.  36;  Scarborough  v.  Arrant,  25  Id. 
131;  EUioU  v.  Miidudl,  47  Id.  445.     And  so  it  is  held  in  Iowa,  that  where 
an  obligee  is  in  possession  under  a  bond  for  a  deed,  he  has  snch  color  of  title 
that  a  purchaser  from  the  obligor  buys  at  his  peril:  Spitler  v.  Scojield,  43 
Iowa,  571.     On  the  same  ground  that  to  constitute  color,  the  instrument  un- 
der which  the  tenant  claims  must  purport  a  conveyance  of  the  title,  it  is  held 
that  a  certificate  of  purchase  at  a  tax  sale  is  not  sufficient  for  that  purpose; 
Bride  v.   Watt,  23  IlL  507.     So,  an  execution,  levy  and  sale,  unless  it  is 
shown  that  a  deed  was  executed:  Baird  v.  Evans,  58  6a.  350.     Boundaries 
marked  on  a  town  map  will  not  constitute  color  of  title  where  the  party  in 
possession  does  not  claim  under  the  map:  CUy  qfSL  Louie  v.  Gorman,  29  Ma 
59a 

Ths  Instbuhsnt  must  Define  the  Boundaries  of  the  claim  in  order  to 
constitute  color  of  title:  Jackson  v.  Woodruff,  13  Am.  Dec.;  Angell  on  Lim. 
sec.  408.  For  it  usually  gives  constructive  possession  of  the  entire  tract 
although  the  grantee  actually  occupies  only  a  part:  See  note  to  Taylor  v. 
Buckner,  12  Am.  Dec.  357. 

Nkissity  or  Color  to  Support  Adverse  PossEasiOK.—  On  this  point 
■ee  the  note  to  Ferguson  v.  Kennedy,  posL 


State  v.  Sexton. 

[3  Hawxb,  184.] 

Indictment  —Tdce  must  be  Stated. — An  indictment  must  state  the  day 
and  year  on  which  the  offense  was  committed.  If  it  state  an  impoesiblt 
or  a  future  date,  this  is  fatal. 

Amendment  or  Indictment  can  not  be  made  without  the  concurrence  of  tb« 
grand  jury  by  which  it  was  found. 


Dec.  1824.]  Ohaxbebs  v.  Chambebs.  585 

Indigtmknt  for  assault  with  inteut  to  kill,  charging  tbe  ofTenfie 
to  have  been  committed  August  19, 1824,  the  indictment  hav- 
ing been  found  in  March,  1824.  At  the  trial  the  prosecutor 
moved  to  amend  the  indictment  as  to  the  alleged  day  of  the 
eonmission  of  the  crime,  but  the  motion  was  overruled.  After 
n  verdict  against  the  defendant,  the  judgment  was  arrested  on 
iMMK>unt  of  this  defect  in  the  indictment. 

Bj  CouBT.  It  is  a  familiar  rule  that  the  indictment  should 
state  that  the  defendant  committed  the  offense  on  a  specific  day 
and  year,  but  it  is  unnecessary  to  prove,  in  any  case,  the  pre- 
cise day  or  year,  except  where  the  time  enters  into  the  nature 
of  the  offen.se.  But  if  the  indictment  lay  the  offense  to  have 
been  committed  on  an  impossible  day,  or  on  a  future  day,  the 
objection  is  as  fatal  as  if  no  time  at  all  hud  been  inserted.  Nor 
are  indictments  within  the  operation  of  the  statutes  of  jeofails, 
and  cannot,  therefore,  be  amended;  being  the  finding  of  a  jury 
upon  oath,  the  court  cannot  amend  without  the  concurrence  of 
the  grand  jury  by  whom  the  bill  is  found.  These  rules  are  too 
plain  to  lequire  authority,  and  show  that  the  judgment  of  the 
court  was  right,  and  must  be  af&rmed. 


PowxB  or  Court  oveb  Indictments.  —  The  general  power  which  courts 
have  over  pleadings  does  not  extend  to  indictments.  An  indictment  pro- 
ceeds from  a  grand  jury.  The  court  has  no  creative  or  amendatory  power 
over  it.  If  it  is  defective,  another  grand  jury  must  supply  the  defects  by 
finding  another  and  more  faultless  indictment.  If  a  complaint  be  lost  or  de> 
stroyed  the  court  may  supply  its  place.  But  if  an  indictment  be  lost  or 
destroyed  the  only  remedy  of  the  prosecution  is  to  have  the  accused  rein- 
dicted: Bradahaw's  case^  16  Gratt  507;  State  v.  /larrinon,  10  Yerg.  542; 
Ganaway  v.  State,  22  Ak.  772. 


Chambebs  v.  Chambebs. 

[3  Hawks,  232.] 

Co-TKBrAKCT,  TAKING  OF  Pboftis. — If  one  co-tenant  receive  the  whole  profits, 
the  other  cannot  maintain  an  action  of  assumpsit  for  use  and  occupation, 
or  money  had  and  received. 

AssuMPsrr  for  use  and  occupation,  and  money  bad  and  re- 
ceived. It  was  agreed  that  the  plaintiffs  and  the  defendant  were 
tenants  in  common  of  certain  laud,  of  which  the  defendant 
took  possession  and  received  the  whole  profits,  of  which  the 
plaintiffs  brought  this  action  to  recover  their  share.  The  de- 
fendant was  not  tenant  to  the  plaintiffs;  there  was  no  lease,  and 
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no  express  promise  of  payment  by  the  defendant.  The  court 
below  held  that  the  action  could  not  be  maintained,  anddirectel 
a  nonsuit,  and  the  plaintiff  appealed. 

Taylor,  C.  J.     It  has  been  held  that  if  two  were  jointly  pos- 
sessed of  a  horse,  and  one  of  them  sell  him,  an  action  of  accoant 
will  lie  against  him  for  his  share  of  the  money;  and  it  hasbeea 
thought  that  an  action  on  the  case  of  money  had  and  receiTed 
might  also  be  brought,  because  by  the  sale  and  taming  the 
thing  into  money,  the  joint  interest  was  gone,  and  each  had  a 
separate  interest  for  a  sum  certain:  Willes,  209.    But  when  one 
tenant  in  common  secured  the  rents  and  profits  of  a  real  estate^ 
the  other  could  not  bring  an  action  of  account  against  him  at 
common  law,  unless  the  latter  were  appointed  bailiff.    This  is 
remedied  in  England  by  the  statute  of  Anne,  which,  however, 
has  not,  I  believe,  been  extended  by  construction  to  an  action 
on  the  case.    In  this  state  the  law  remains  as  it  was  when  Lord 
Coke  wrote  * '  albeit  one  tenant  in  common  take  the  whole  profits, 
the  other  has  no  remedy  by  law  against  him,  for  the  taking  of 
the  whole  profits  is  no  ejectment:"  Co.  lit.  199,  b. 

Hall,  J.  I  concur  in  the  opinion  with  the  judge  below,  that 
the  present  action  cannot  be  supported.  By  the  common  law, 
joint  tenants  and  tenants  in  common  had  no  remedy  against 
each  other  where  one  alone  received  the  whole  profits  of  the 
estate,  for  he  could  not  be  charged  as  bailiff  or  receiver  to  his 
companion:  Co.  Lit.  172,  a;  186,  a;  200,  b.  By  the  fourth  and 
fifth  of  Anne,  ch.  16,  the  action  of  account  is  given  in  such 
cases;  but  that  statute,  for  that  purpose,  is  not  in  force  here. 
If  it  was,  it  would  afford  no  support  to  the  present  action.  If 
there  had  been  an  express  promise,  the  case  would  be  different; 
but  the  law  will  not  imply  one:  Bac.  Abr.  "Assumpsit"  A.  In 
case  of  an  ouster  by  one  tenant  in  common,  after  judgment 
for  the  other  in  ejectment,  trespass  would  lie  for  the  mesne 
profits:  8  Wils.  118;  but  I  think  there  can  be  no  authority  found 
in  support  of  this  action.  The  case  is  a  hard  one,  but  it  is  not 
in  our  power  to  alter  the  law.  I  therefore  think  judgment  must 
be  given  for  the  defendant. 

Hendebson,  J. ,  was  of  the  same  opinion. 


Action  bt  one  Co-tenant  against  another  fob  Bents  and  PBonT& 
— By  the  common  law,  odo  co-tenant  had  no  remedy  agninst  another,  who 
received  all  the  rents  and  profits  of  their  common  property.  This  role  wai 
foonded  on  the  technical  ground  that  no  action  of  acooont  could  be  main* 
iained  unless  the  oo-tenant  could  he  charged  as  guardian,  bailiff  or  receiver. 
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"Therefore,  all  those  hookea  which  aGnn  that  an  action  of  account  lieth  by 

one  tenant  in  common  or  joint  tenant  against  another,  must  bo  intended  when 

one  raaketh  the  other  his  bailife,  for  otherwise,  never  his  bailife  to  render  an 

account,  is  a  good  plea:'*  Co.  Lit.  209  b^-Freeman  on  Co-tenancy  and  Parti- 

tion«  sec.  269;  Hendaraon  ▼.  Ecuon^  17  Ad.  k  EL,  N.  S.,  718;  Wfieelery. 

Home,  Willes,  208.     To  remedy  this  defect  in  the  common  law,  the  statute 

<4  and  5  Anne,  ch.  16,  was  passed.     It  authorized  actions  of  cxcount  to  be 

brought  and  maintained  "by  one  joint  tenant,  and  tenant  in  common,  his 

executors   and  administrators   against   the   other   as  bailiff,  for  receiving 

more  than  comes  to  his  just  share  or  proportion,  and  against  the  executor 

and  administrator  of  such  joint  tenant  or  tenant  in  common. "    To  sustain 

an  action  imder  this  statute,  the  complainant  must,  by  averment  and  proof, 

l>ring  himself  within  its  provisions.     He  must  aver  what  the  respective  in* 

terests  of  plaintiff  and  defendants  are:  Hayden  v.  AferriU,  44  Vt.  341;  and 

tliat  the  defendant  has  received  more  than  his  share  of  the  profits:  Early  v. 

Friend,  16  Gratt.  62;  Hayden  v.  Merrill,  44  Vt  336;  Stupton  v.  Richardwn, 

13  Mees  &  W.  21;  Irvine  v.  UamUUm,  10  S.  &  R.  221;  Sargent  v.  Parsons, 

12  Mass.  149;  Barwum  v.  London,  25  Conn.  148;  Freeman  on  C.  &  P.,  sees. 

270-272. 

Under  the  statute  of  Anne,  each  co-tenant  must  account  for  the  rents 
vhich  he  has  received  from  any  tenant  in  occupation  of  the  property  of  the 
co-tenancy:  Izard  v.  Bodine,  3  Stock.  404;  Crow  v.  Mark,  52  HI.  332;  Pope 
▼.  Harknie,  16  Ala.  324;  and  probably  for  such  profits  as  may  have  accrued 
to  liim  from  the  use  of  the  rents  so  received:  Hvff\,  McDonald,  22  Ga.  161. 
But  a  co-tenant,  though  in  the  sole  use  of  the  property,  is  not  within  the 
statute  of  Anne.  He  does  not  receive  profits,  and  cannot  be  compelled  to 
pay  rent,  nor  to  account  for  any  portion  of  what  he  makes  through  his  exclu- 
sive use  of  the  property:  McMalion  v.  BurcJtell,  2  Phill.  134;  Henderson  v. 
Eamn,  17  Ad.  &EL,  N.  S.,  701,  718;  Sargent  v.  Parsons,  12  Mass.  152; 
Woolever  v.  K  vpp,  18  Barb.  265;  Scott  v.  Guernsey,  60  Id.  163;  Crane  v. 
Waggoner,  27  Ind.  52;  Bagan  v.  McCoy,  29  Mo.  367;  Izard  v.  Bodine,  3 
Stock.  404;  Nelson  v.  Clay's  Heirs,  7  J.  J.  Marsh-  141;  Pico  v.  Columbtt,  12 
Cal.  419;  Ooodenow  v.  Etoer,  16  Id.  471;  Freeman  on  C.  &  P.  274-275.  Con^ 
tra,  that  a  co-tenant  must  account  for  profits  realized  from  use  of  the  prop- 
erty: See  Thompson  v.  Bostwick,  1  McMullan's  Eq.  75;  Holt  v.  Bohertson,  Id. 
475;  Volentine  v.  Johnson,  1  Hill  Ch.  49;  Early  v.  Friend,  10  Gratt.  47;  Buji- 
ners  v.  Lewies  Exrs.,  7  Leigh.  720;  Oraham  v.  Pierce,  19  Gratt.  38. 

Absithpsit  bt  one  Co-tanant  against  another  to  recover  his  share  of  the 
rents  and  profits  received  by  the  latter,  has  been  sustained  in  several  of  the 
states,  on  the  grounds:  '*1.  That,  whenever  account  can  bo  maintained, 
indebitatus  assumpsit  may  also;  and,  2.  That  the  statute,  being  remedial, 
ought  to  receive  a  liberal  construction:*'  Freeman  on  C.  &  P.  sees.  280-284; 
Joms  V.  Harraden,  9  Mass.  540;  Brigham  v.  Eveleth,  9  Id.  541;  Moses  v.  Boss, 
41  Me.  360;  Fanning  v.  Chadwich,  3  Pick.  420;  MiUer  v.  Miller,  7  Id.  136; 
Munroe  v.  Luke,  1  Met.  464;  SJiephard  v.  BicJiards,  2  Gray,  424;  Dickinson 
V.  WilUams,  11  Cush.  260;  Buck  v.  Spofford,  40  Me.  328;  Qowen  v.  Shaw,  40 
Id.  58;  Dyer  v.  Wiihur,  48  Me.  287;  FicquU  v.  AlUson,  12  Mich.  329;  OilUsyr. 
McKinney,  6  W.  &  S.  78;  BorreWsadm,  v.  BorreU,  33  Pa.  St.  494.  In  other 
parts  of  liie  United  States,  and  in  England,  assumpsit  is  not  an  available 
remedy  to  recover  from  a  co-tenant  the  rents  and  profits  which  he  has  re- 
ceived beyond  his  proportion:  Thomas  v.  Tiiomas,  5  Exch.  32;  TerreU  v.  Mur* 
ray,  2  Yerg.  384;  Crow  v.  Mark,  52  111.  332;  Hamilton  v.  Conine^  28  Md.  640^ 
Sherman  v.  BaUou,  8  Cow.  310. 
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The  Goveenoe  v.  Cabteb. 

Tbm  Lkvt  XJfov  RsALTT,  in  preference  to  personalty,  is  not  a  matter  for  oam- 

plaint  on  the  part  of  the  plaintiff,  if  he  gets  his  judgment  satiified. 
Trs  Shbritv  is  vot  Liablx  if  the  property,  when  levied  on,  is  sufficient  to 

satisfy  the  writ,  though  before  the  sale  it  depreciates  so  as  to  become  in- 

sufficient. 
Bbxbivf's  Duty— Bakk  Kotxs.— A  sheriff  is  not  liable  for  an  insufScient 

levy,  if  the  property  seized  was  sufficient  to  pay  the  debt  if  sold  undor 

execution  for  current  bank  notes. 

Debt  on  a  sheriff's  bond  brought  in  the  name  of  the  governor 
to  the  use  of  Pratt  and  others.     The  breach  assigned  was  that 
the  defendant,  Garter,  had  failed  to  make  the  amount  of  a  writ  of 
fi./a.f  placed  in  his  hands  by  the  plaintiffs  against  one  Jones, 
to  be  levied  of  his  "  goods,  chattels,  lands  and  tenements,'*  al- 
though the  said  Jones  had  at  the  time  ample  property  to  satisfy 
it.    The  plaintiffs  proved  that  the  writ  was  issued  November  26, 
1818,  at  which  time,  and  for  a  long  time  afterwards,  the  said 
Jones  had  sufficient  personal  property  within  the  county  to  sat- 
isfy it,  which  property  was  subsequently  sold  ou  other  execu- 
tions.    The  defendants  proved  that  the  plaintiffs'  writ  and  four 
others  of  the  same  teste,  amounting  in  all  to  nearly  five  thousand 
dollars,  were,  on  January  16,  1819,  levied  on  a  house  and  lots 
and  storehouse,  stables  and  a  warehouse,  occupied  by  said 
Jones;  that  the  plaintiffs'  writ  was  returned  on  the  fourth  Mon- 
day in  February,  1819,  indorsed  '*  forborne  by  the  orders  of 
plaintiffs;"  that  a  tenditioni  exponas  then  issued,  returnable  in 
May,  1819,  which  was  returned  indorsed  ''  no  sale  for  want  of 
bidders,"  when  Carter  retired  from  office,  and  that  the  said 
Carter's  successor,  on  two  writs  of  venditioni  exponas,  retarnable 
respectively  in  November,  1819,  and  February,  sold  all  the 
property  levied  on  January  15,  1819,  for  an  amount  less  than 
plaintifb'  execution,  and  paid  the  same  to  the  plaintiffs.     Tha 
defendants  also  produced  evidence  to  show  that  at  the  time  of 
the  levy  the  property  levied  on  was  sufficient  to  satisfy  all  the 
executions  if  sold  at  a  fair  price,  but  it  was  uncertain  what  it 
would  bring  in  specie;  that  one  Amis  deposited  a  large  amouot 
in  bank  notes  to  purchase  the  houses  and  lots,  but  afterwiurds 
declined  bidding  because  the  property  was  sold  for  specie  bj 
direction  of  the  plaintiffs'  agent  given  to  Carter's  successor;  and 
that  between  January  and  IS^ovember,  1819,  there  was  a  great 
decline  in  the  value  of  property  iu  that  vicinity.     The  property 
was  finally  sold  for  bank  notes  at  a  discount. 
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The  judge  charged  the  jury  that  it  was  the  sheriff's  duty  to 
levy  on  personal  before  real  property;  that  it  was  for  them  to 
ascertain  whether,  if  the  sheriff  had  levied  on  all  the  goods  in 
tlie  store,  the  plaintiffs'  debt  would  have  been  satisfied,  and 
^ehether  the  levy  made  January  15, 1819,  was  sufficient  to  satisfy 
all  the  executions;  that  the  plaintiffs  had  a  right  to  demand 
epecie,  nor  could  the  sheriff  complain  of  it,  and  tbat,  in  this 
case,  as  the  plaintiffs  were  northern  merchants,  the  sheriff  must 
liave  known  that  tbey  were  not  bound  to  receive  bank  notes 
eTon  if  he  had  sold  for  them.  Verdict  for  the  plaintifis,  and 
the  case  was  argued  in  this  court  on  a  rule  to  show  cause  why  a 
new  trial  should  not  be  granted. 

Gaston,  for  the  rule  contended:  1.  That  the  court  misdirected 
the  jury  in  charging  them  that  it  was  the  sheriff's  duty  to  levy 
on  personalty  first,  since  the  writ  included  both  realty  and 
personalty;  that  the  statute  as  to  levying  first  on  personalty 
was  directory  and  was  for  the  benefit  of  the  debtor  and  did  not 
concern  the  creditor,  and  besides  that  the  plaintiffs  had  sanc- 
tioned the  levy  by  accepting  the  proceeds:  McCoy  v.  Beard,  1 
Hawks,  377;  2.  That  the  court  had  not  stated  certain  important 
qualifications  of  the  rule  as  to  the  sheriff's  liability  in  such  cases, 
as  that  he  might  levy  on  land  if  no  ciiattels  were  shown  to  him; 
that  he  was  bound  to  levy  on  no  more  than  was  then  sufficient; 
that  he  was  not  responsible  for  depreciation,  etc.;  3.  That  the 
judge  erred  in  intimating  an  opinion  ou  the  facts:  Beel  v.  Heel, 
2  Hawks,  86,  87,  88,  92;  4.  That  the  loss,  if  any,  was  the  result 
of  the  plaintiffs'  mismanagement  in  postponing  the  sale,  etc.,  of 
which  the  sheriff's  return  was  evidence. 

Buffin  and  Hogg,  contra,  contended:  1.  That  the  sheriff  was 
bound  to  use  due  diligence  to  levy  on  enough  property;  2.  That 
as  to  the  postponement,  there  was  no  proof  but  the  return  which 
was  not  evidence  in  this  case,  as  this  was  in  effect  an  action  fox 
a  false  return. 

Tatlor,  C.  J.  Every  plaintiff  is  undoubtedly  entitled  to  de- 
mand specie,  and  is  not  bound  to  receive  bank  bills  in  payment 
of  his  judgment.  But  the  greatest  injustice  would  be  done,  if 
in  actions  against  sheriffs  for  au  insufficient  levy,  the  court 
were  not  to  take  notice  that  the  currency  of  the  country  is  in 
bank  bills,  and  that  where  it  is  not  stipulated  to  the  contrary  all 
persons  calculate  upon  paying  and  receiving  such  bills.  If, 
therefore,  a  sheriff  makes  a  levy  upon  property  which  would  be 
adequate  were  it  sold  for  bank  notes,  but  inadequate  were  it 
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sold  for  specie,  he  cannot  in  reason  be  chargeable  upon  his 
bond,  unless  previous  notice  be  given  him  that  specie  aloDO  will 
be  receivable.  The  jury  should  have  been  instructed  to  inquire 
whether  the  levy  was  sufficient,  if  the  property  had  been  sold 
for  bank  notes;  and  if  it  was,  it  would,  in  my  opinion,  have  dis- 
charged the  sheriff,  without  previous  notice  distinctly  given  that 
specie  alone  would  be  received.  Nor  is  it  right  that  the  shenfE 
should  be  chargeable  with  any  depreciation  occurring  to  the 
property  during  the  time  that  the  execution  was  forborne  by  tbe 
plaintiff;  of  this  fact  of  forbearance  the  sheriff's  return  is  prima 
facie  evidence;  and  it  should  have  been  taken  into  consideration 
by  the  jury.     I  think  there  ought  to  be  a  new  trial. 

Hall,  J.  The  judge  in  his  charge  to  the  jury  stated  that  h 
was  the  duty  of  the  sheriff  to  levy  on  personal  property  before 
real;  and  it  must  be  taken,  I  think,  that  the  law  was  so  stated 
to  strengthen  the  claim  of  the  plaintiff  and  weaken  the  ground 
on  which  the  defendant  stood.  In  a  contest  between  Uie  de- 
fendant in  the  execution  and  the  sheriff,  on  account  of  the 
sheriff  having  levied  on  the  real  instead  of  on  the  personal 
property  of  the  defendant,  it  would  be  indispensable  so  to  de- 
clare the  law  to  be;  but  between  the  plaintiff  in  the  execution 
and  the  sheriff,  such  misconduct  of  the  sheriff  cannot  be  ex- 
amined; it  cannot  be  the  ground  of  complaint  or  censure,  and 
to  have  stated  it  in  the  present  case  may  have  thrown  undue 
weight  in  the  scale  against  the  defendant. 

It  was  very  properly  left  to  the  jury  to  ascertain  whether  the 
levy  on  Jones's  property,  made  on  the  fifteenth  of  January,  1819, 
was  sufficient  to  satisfy  the  execution  then  levied.  If  it  wat 
sufficient,  I  think  the  defendant  ought  to  be  excused,  although 
it  afterwards  turned  out  not  to  be  sufficient,  on  account  of  its 
depreciation  in  value.  But  the  judge  again  leaves  it  to  the  jury 
to  ascertain  whether,  *'  if  the  sheriff  had  levied  on  the  whole  of 
the  goods  in  the  store,  the  plaintiff's  debt,  with  interest,  would 
have  been  satisfied  or  not."  This  part  of  the  charge  seems  to 
interfere  with  that  which  directed  them  to  ascertain  "whether 
the  2)roperty  levied  on,  on  the  fifteenth  of  January,  1819,  was 
sufficient  to  satisfy  the  execution  levied  on  it;"  because,  although 
they  found  that  it  was  sufficient  and  the  defendant  thereby  ex* 
cused,  yet,  if  they  again  found  that  in  case  he  had  levied  on  the 
whole  of  the  goods  in  the  store,  the  debts  with  interest  might 
have  been  satisfied;  they  must  have  found  a  verdict  against  him 
on  that  account,  although  they  had  just  acquitted  him  of  blame, 
because  the  lands  and  negroes  levied  upon,  on  the  fifteenth  of 
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Jannary,  1819,  were  sufficient.    I  think  the  rule  tor  a  new  trial 
should  be  made  absolute. 

SsiiDSBsoN,  J.    The  breach  assigned  is,  that  the  sheriff  did 
not  levy  on  property  sufficient  to  satisfy  the  plaintiff's  execu- 
tion »  he  having  it  fully  in  his  power  to  do  so.     The  levy  was  made 
ia   January;  the  sale  took  place  in  December  following,  by 
Jiiioiher  officer,  uuder  a  venditioni  exponas,  sheriff  Carter  having 
£^iie  out  of  office  in  May.     The  sheriff  insists  that  the  property 
levied  on  was  of  sufficient  value  at  the  time  of  the  levy;  but, 
from  decline  in  price,  and  other  causes  not  within  his  control, 
'when  sold,  in  December,  the  proceeds  were  insufficient  to  satisfy 
t  lie  plaintiff 's  execution.     The  plaintiff  relies  upon  the  proceeds 
of  the  sale  as  the  evidence  of  the  value,  and  also  insists  upon  the 
specie  price  as  the  sole  standard.     The  judge  informed  the  jury 
'*  that  it  was  the  duty  of  the  sheriff  to  levy  on  personal  property 
'before  he  levied  on  real  property,  and  left  it  to  them  to  ascertain 
from  the  evidence  that  if  the  sheriff  had  levied  on  the  goods  in 
the  store,  whether  the  whole  debts  of  the  plaintiff  in  the  execu- 
tion would  not  have  been  satisfied;  and  instructs  them  to  ascer- 
tain from  the  whole  evidence  whether  the  property  levied  on 
was  sufficient  on  the  fifteenth  of  January,  1819,  the  time  of  levy, 
to  satisfy  the  executions  levied;  and  that  it  was  the  right  of  the 
plaintiff  to  demand  specie,  and  it  was  no  fraud  in  the  plaintiff's 
agent  to  demand  specie,  nor  could  the  sheriff  complain  of  it,  as 
every  plaintiff  had  a  right  to  demand  it  in  payment  of  his  exe- 
cution; and  in  this  case  the  sheriff  must  have  known  the  plaint- 
iffs were  northern  merchants  and  were  not  bound  to  receive  bank 
notes,  even  if  he  had  sold  for  them."    The  above  is  a  quotation 
from  the  judge's  charge,  taken  from  the  transcript.    I  have  taken 
down  the  words,  for  I  am  not  certain  that  I  understand  in  what 
manner  it  was  intended  to  or  did  bear  upon  the  case.     The  first 
position  is  certainly  correct  as  applying  to  a  defendant  in  an  ex- 
ecution; he,  and  he  only,  can  complain;  so  far  as  it  affected  the 
parties  in  this  action  it  was  irrelevant,  nor  do  I  see  wherefore  it 
it  was  introduced,  unless  it  was  to  throw  on  the  defendant  the 
responsibility  of  a  loss  upon  a  deferred  sale,  no  matter  from  what 
cause  the  loss  arose;  if  the  property  levied  on  was  not  quite  of 
sufficient  value  to  satisfy  the  execution,  and  if  it  stood  alone,  I 
would  understand  it  without  that  qualification;  but  taken  in  con- 
nection with  the  real  object  of  their  inquiry,  as  pointed  out  by  the 
chaige,  it  is  but  a  fair  construction  to  add  that  qualification  to  it; 
but,  even  so  explained,  it  has  an  improper  influence  on  the  case; 
for,  instead  of  making  the  difference  in  the  value  of  the  property 
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(levied  on)  at  the  time  of  such  levy,  and  the  amount  of  the  ex- 
ecution, the  measure  of  the  damages  (this  act  being  considered 
by  the  judge  as  wrongful)  be  subjected,  the  sheriff  to  bear  the 
whole  loss  arising  from  the  deferred  sale,  and  thus  the  difference 
between  the  actual  proceeds  of  such  sale  and  the  amount  due  on 
the  execution,  became  the  measure  of  the  damages.  This  is  the 
most  harmless  way  in  which  I  can  understand  it. 

I  am  also  at  a  loss  how  to  apply  to  the  case  the  remark  as  to 
the  right  of  creditors  requiring  payments  in  specie.     It  points 
at  two  parts  of  the  case.     From  the  evidence  it  is  quite   clear 
that  it  was  a  question  on  the  trial,  who  caused  the  delay  in  the 
sale.     The  defendant  contended  that  the  plaintiff  did,  and  in- 
troduces the  circumstances  which  took  place  on  the  day  ap- 
pointed for  the  sale  on  the  execution  returnable  to  August, 
after  Carter  was  out  of  office.     Among  other  things  the  defend- 
ant proved,  that  the  plaintiff's  agent,  after  being  pressed  by 
Jones,  the  defendant  in  the  execution,  more  than  once  for  delays, 
observed  that  he  could  not  consent  to  it,  but  as  he  should  de- 
mand specie,  he  imagined  there  would  be  no  sale,  and  insisted 
that  this  was  evidence  from  which  the  jury  might  infer  that 
the  sale  was  deferred  by  the  act  and  connivance  of  the  plaint- 
iff's agent,  and  that  he,  the  sheriff,  ought  not  to  be  responsible 
for  any  loss  occasioned  by  such   delay.     Now,  if  the  judge 
pointed  that  part  of  his  charge  to  this  circumstance,  or  rather 
if  the  jury  so  understood  it,  i(  was  an  error;  for,  however  law- 
ful it  might  be  for  the  plaintiff  to  demand  specie,  it  was  rele- 
vant for  the  jury  to  infer  from  this  act  that  the  plaintiff  con- 
sented to  and  connived  at  a  delay;  whether  it  proved  it  or  not, 
is  not  for  me  to  say;   it  was  for  the  jury.     But  the  plaintiff 
might  cause  a  delay  by  a  lawful  as  well  as  by  an  unlawful  act, 
which  the  defendant  did  not  controvert  at  all.     All  that  he  re- 
quired was  that  the  consequences  of  the  plaintiff's  act  (and 
whether  it  was  the  plaintiffs  act,  the  jury  were  to  judge)  should 
not  be  thrown  upon  him.     If,  therefore,  the  judge  is  under- 
stood as  informing  the  jury  that,  as  the  act  was  lav^l,  the  con- 
sequences of  it  ought  not  to  be  borne  by  the  person  who  did  it, 
he  erred;  for  one  of  the  best  criterions  to  ascertain  whether  an 
act  is  lawful  or  unlawful  is,  whether  the  actor  bears  himself  all 
the  consequences,  or  if  they  fall  on  another;   if  on  the  actox; 
alone,  it  is  almost,  I  believe  I  may  say  invariably,  lawful;  if  on 
others,  and  they  are  injured,  it  is  most  usually  unlawful.    These 
two  points  go  to  the  standard  by  which  the  damages  should  be 
measured. 
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Sut  this  specie  payment   may  point  to  a  more  important 
q^uestion.     It  seems  that  in  ascertaining  the  value  of  the  prop- 
erty levied  on  the  plaintiff  contended  that  the  specie  value  was 
the    true  criterion;   and  if  the  judge  meant  by  that  what  the 
property  would  sell  for  in  specie,  after  reasonable  notice  of  the 
terras,  I  am  not  prepared  to  say  that  he  was  wrong.    I  am  fully 
confident  tbat  he  would  not  be  wrong,  if  he  means  a  sale  for 
current  bank  notes,  with  such  a  discount  on  them  as  would  re- 
duce them  to  their  specie  value.     But  if  he  means  such  a  sum 
as  the  property  would  sell  for  in  actual  specie,  without  giving 
notice  a  reasonable  time  beforehand  that  such  would  be  the 
terms  of  the  sale,  I  am  fully  confident  that  he  is  wrong.     For 
such  rule  would  place  sheriffs  entirely  at  the  mercy  of  their 
plaintiffs,  and  they,  to  save  themselves  from  ruin,  from  fines 
and  forfeitures  and  civil  liabilities,  would  in  every  case  levy  on 
treble  the  value  of  the  property  or  more,  and  in  caees  where  it 
was  not  intended  to  demand  specie,  when  the  sheriff  might  be 
easily  placed  on  his  guard,  by  only  requiring  that  before  he 
shall  be  subject  to  those  fines,  penalties,  forfeitures  and  liabili- 
ties for  breach  of  duty,  the  law  should  require  what  is  conso- 
nant with  the  practice  and  convenience,  viz.,  that  notice  should 
be  given. 

I  do  not  intend  to  say  that  bank  notes  are  money,  or  a 
tender  in  payment  of  debts,  but  by  consent.  Nor  do  I  say  that 
a  payment  in  bank  notes  may  be  refused  without  any  previous 
notice  to  that  effect.  All  that  I  intend  to  say  is  this,  that  when 
a  sheriff,  or  other  officer,  is  charged  with  a  breach  of  duty  in 
office,  his  considering  the  current  bank  notes  of  the  country  as 
money,  and  acting  upon  that  basis,  without  notice  to  the  con- 
trary by  those  concerned,  is  not  a  breach  of  duty.  But  I  do 
not  mean  to  say  that  if  the  sheriff  sells  for  bank  notes,  without 
notice  to  sell  for  specie,  that  the  creditor  is  bound  to  take  suck 
notes,  or  that  the  sheriff  is  not  liable  to  be  sued  for  the  money, 
but  it  cannot  be  considered  as  a  malfeasance  in  office,  or  sub- 
ject him  to  any  fine  or  penalty,  or  any  action  where  the  griev- 
ance is  breach  of  official  duty. 

I  think  that,  as  it  is  pretty  apparent  that  the  jury  was  mis- 
directed by  the  judge,  there  should  be  a  new  trial. 
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State  v.  Smith. 

(S  Hawks,  87S.] 
BsLLDio  UywHOLiBOMx  PBOYiBioirs  IB  An  offeoM  iodiotabld  at  ooaniKm  law. 

LffDionaiiT  oharging  the  defendant  with  selling  unwholesoiDa 
proTisions  ae  follows:  '*  That  Samuel  Smith,  late  of  the  countj' 
of  Rockingham,  fanner,  on  etc.,  at  etc.,  did  then  and  there 
unlawfully,  falsely,  maliciously,  mischievously  and  deceitfully, 
sell  and  dispose  of  to  one  David  Campbell  and  others,  certain 
luwholesome  and  poisonous  beef,  and  did  then  and  there  re* 
ceive  pay  for  the  same  to  the  great  injury  of  the  said  DaTid 
Campbell  and  his  family,  to  the  great  nuisance  of  the  good 
citizens,"  etc.  The  defendant  was  convicted  and  fined;  motions 
for  a  new  trial,  and  in  arrest  were  overruled,  and  the  defendant 
appealed. 

The  attorney*general  cited  Reaptiblica  v.  I^iacher,  1  DalL  335. 

Taylor,  C.  J.  The  first  exception,  taken  both  as  a  ground 
for  a  new  trial  and  in  arrest  of  judgment,  that  there  is  no 
charge  of  the  defendant's  being  a  trader  in  beef,  cannot  be  sus- 
tained; for  the  fact  charged  in  the  indictment  and  with  the 
circumstances  accompanying  it,  is  indictable  by  whomsoever 
committed.  It  is  not  necessary  to  state  in  such  indictment  that 
the  defendant  acted  in  violation  of  any  duty  imposed  on  him  by 
his  peculiar  condition;  for  it  is  a  misdemeanor  at  common  law, 
knowingly  to  give  any  person  injurious  food  to  eat,  whether  the 
defendant  be  excited  by  malice  or  a  desire  of  gain.  The  charge 
in  Treeve's  case,  was  for  wilfully,  deceitfully  and  maliciously 
supplying  prisoners  of  war  with  unwholesome  food,  not  fit  to  be 
eaten  by  man.  It  was  laid  as  an  offense  at  common  law;  and 
an  exception  was  taken  in  arrest  of  judgment,  that  it  was  not 
indictable,  as  it  did  not  appear  that  what  was  done,  was  in 
breach  of  any  contract  with  the  public,  or  of  any  moral  or  civil 
duty.  The  defendant  was,  in  fact,  a  contractor  with  the  public 
for  supplying  the  prisoners  with  provisions,  but  that  was  not 
stated  in  the  indictment,  nor  was  it  held  necessary  to  state  it; 
and  the  conviction  was  supported  upon  the  broad  ground,  that 
the  giving  of  unwholesome  victuals,  not  fit  for  man  to  eat, 
whether  from  motives  of  gain,  from  malice  or  deceit,  was  clearly 
an  indictable  offense:  2  East,  P.  C.  821.  There  are  several 
precedents  of  indiotments  for  the  same  offense,  variously  modified, 
stated  in  2  Chit.  Cr.  Law,  556,  on  which  convictions  have  been 
had,  upon  undoubted  principles  of  law.     It  is  true  that  a  verj 
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Anment  statnte  was  passed  further  to  aggrayate  the  punishment 
for  selling  unwholesome  proTieions,  but  as  I  have  met  with  no 
proeecations  upon  it,  the  common  law  may  be  supposed  to  have 
been  weakened  by  the  legislatures  making  declarations  against 
offenses  which  were  criminal  by  the  common  law,  when  properly 
nnderstood.  Of  this,  seyeral  remarkable  instances  are  stated  in 
Sarrington  on  the  Statutes,  818.  It  seems  upon  the  whole, 
that  the  public  health,  whether  affected  through  the  medium  of 
unwholesome  food,  or  poisoning  the  atmosphere,  or  introducing 
infectious  diseases,  is  anxiously  guarded  by  the  common  law. 
There  ought  to  be  judgment  for  the  state. 

Hall,  J.     I  concur  in  opinion  that  the  act  charged  in  the  in- 
dictment is  an  indictable  offense.     In  4  Bl.  162,  it  is  said  that 
it  is  an  offense  against  public  health  to  sell  unwholesome  pro- 
visions.    From  this  it  might  be  infeixed  that  unless  the  public 
-were  concerned  in  the  act  it  was  not  a  public  offense,  as  in  the 
case  of  The  King  v.  Baldock,  for  supplying  prisoners  with  un- 
wholesome food,  he  being  a  public  contractor  for  that  purpose: 
2  Chit.  Cr.  L.  255;  and  the  case  of  The  King  y.  Treeve,  who  was 
indicted  for  the  same  offense:  2  East  C.  L.  821.     But  it  is  laid 
down  by  both  these  writers  that  the  person  charged  need  not 
be  a  public  contractor;  that  it  is  a  misdemeanor  at  common  law 
to  give  to  any  person  unwholesome  food  not  fit  for  man  to  eat, 
lucri  caumy  or  from  malice  or  deceit,  apart  from  other  consider- 
ations which  entered  deeply  into  the  demerits  of  Baldock  and 
Treeye.     See,  also,  6  East,  183,  Ul;  2  East  C.  L.  828;  2  Ld. 
Baym.  1179;  8  Id.  487.    The  offense  is  one  that  common  pru- 
dence cannot  guard  against,  and  what  is  most  important,  the 
consequences  cannot  be  calculated.    I  think  judgment  should 
be  given  for  the  state. 

HzHDSBSON,  J.,  concurred. 


BAini  OF  United  States  v.  Lane. 

[8  HAWX8, 463.] 

NonoB  TO  Iin>OBSEB  may  be  given  by  sending  it  to  the  post-offioe  where  he 
Ib  most  likely  to  receive  it  at  the  earliest  moment,  instead  of  to  the  post- 
office  nearest  his  residence. 

AssuMPsrr  against  the  defendant  as  indorser  of  a  promissory 
note.  The  sole  question  was  as  to  whether  the  plaintiff  hid 
used  due  diligence  in  giving  the  defendant  notice  of  non-pay« 
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meat.  It  appeared  that  on  the  day  wben  payment  was  demanded 
and  refused,  the  notary  deposited  in  the  post-office  a  letter  di- 
rected to  the  defendant  at  Ashboroupfh  (Randolph  court-bouse) 
informing  him  of  the  default.  The  defendant  was  BbehfiT  of 
the  county,  and  was  in  the  habit  of  constantly  attending  the 
sessions  of  the  superior  court  which  was  to  convene  at  Ash- 
borough  on  the  Monday  that  the  mail  bearing  the  letter  would 
arrive  there.  The  defendant  resided  eighteen  miles  from  Asb- 
borough,  near  a  small  post-office  at  Long's.  He  did  not  send 
there  regularly  for  letters,  but  his  servant  occasionally  called 
there  on  the  way  to  mill,  and  the  postmaster  sometimes  sent 
him,  as  opportunities  offered,  such  letters  as  arrived  therp. 
There  was  only  a  weeldy  mail  to  that  office.  The  judge  in- 
Htructed  the  jury  that  it  was  the  duty  of  the  plaintiffs  to  use  due 
diligence  to  ascertain  the  defendant's  residence,  and  to  send  the 
notice  to  that  office  where  •  he  would  be  most  likely  to  get  the 
earliest  intelligence  of  the  transaction,  and  that  if  they  believed 
be  would  have  received  the  letter  sooner  at  Long's,  they  should 
find  for  him,  but  if  they  believed  he  might  have  received  it 
earlier,  or  as  early,  at  Ashborough,  they  should  find  for  the 
plaintiffs.  Yerdict  for  the  plaintiffs;  motion  for  a  new  trial  ou 
the  ground  of  misdirection  overruled,  and  judgment  on  the 
verdict,  from  which  the  defendant  appealed. 

Tatlob,  G.  J.  The  circumstance  that  the  defendant  was 
sheriff  of  the  county  and  in  the  constant  habit  of  attending  the 
courts  the  whole  term  of  their  sitting,  would  seem  to  make  it 
likely  that  a  letter  directed  to  Ashborough  would  reach  him 
sooner  than  one  directed  to  Long's.  At  the  former  place  he 
was  on  the  spot  for  a  week  at  a  time,  and,  from  his  i)ubliG  du- 
ties, must  unavoidably  have  been  under  the  necessity  of  calling 
at,  or  sending  to,  the  post-office.  At  the  latter  place,  his  Ker- 
vants  only  occasionally  called  as  they  went  to  mill,  and  the 
postmaster  would  only  send  letters  to  him  as  opportunity  of- 
fered. This  view  of  the  case  derives  additional  strength  from 
the  fact  that  the  superior  court  began  on  the  Monday  following 
the  date  of  the  protest,  and  that  on  that  day  the  mail  bearing 
the  notice  would  arrive  at  Ashborough,  where  the  defendant 
then  was.  It  would  be  laying  down  a  rule  of  very  embarrad* 
sing,  if  not  impracticable,  application  in  this  state  to  compel  in* 
dorsers  to  ascertain  the  nearest  office,  however  obscure,  to  the 
indorsee's  abode,  while  there  was  a  public  and  known  one  at 
the  court-house  to  which  his  business  led  him  frequently. 
There  are  so  many  of  these  petty  offices  scattered  through  th« 
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Btaie,  some  of  which  glimmer  for  a  short  period  and  then  go 
oat,  that  the  inquiry  into  their  existence  would  occasion  more 
<lelay  than  sending  the  notice  at  once  to  a  well-established  post- 
office  in  the  same  county.     The  rules  established  on  this  subject, 
however  just  and  convenient  in  commercial  cities,  can  scarcely 
be  usefully  applied  to  the  trausuctions  in  this  state,  where  the 
parties  reside  at  points  remote  from  each  other.    But  even  when 
the  rale  was  laid  down  that  the  notice  must  be  sent  to  the  post- 
office  nearest  to  the  party,  it  was  for  the  sake  of  carrying  in- 
formation to  them,  and  upon  the  presumption  that  the  nearest 
post-office  would  best  answer  that  purpose.     This  was  the  gen- 
eral rule,  which  was  afterwards  so  modified  that  -a  notice  was 
held  good  if  sent  to  an  office  to  which  the  party  usually  applied 
for  his  letters,  although  it  was  a  different  town  from  that  in 
which  he  resided.     And  after  all,  the  question  settles  down  to 
the  inquiiy,  not  whether  the  notice  was  directed  to  the  nearest 
post-office  to  the  defendant,  but  to  that  which  was  most  likely 
to  impart  to  him  the  earliest  intelligence.    Under  the  circum- 
stances of  this  case,  I  think  it  was,  and  that  the  verdict  is, 
right. 

The  rest  of  the  court  concurring.     Judgment  affirmed. 


Notice,  How  DmBcnn. — ^That  notice  to  an  indoraer  directed  to  the  office 
to  which  he  osoally  reaorU  for  letters,  thongh  not  in  the  town  where  he  re* 
•ides,  is  safficient^  see:  Jieid  v.  Payne^  8  Am.  Deo.  311.  See,  also,  Stewart  v. 
Eden,  2  Id.  222. 


Williams  v.  Hunteb. 

[3HAWU,ff45.] 

Attauumimt,  Action  vob  Unlawfully  Suino  Out,  cannot  be  sustained  nn« 
less  malioe  and  want  of  probable  cause  are  shown. 

Case  for  unlawfully  suing  out  an  attachment.  It  appeared 
that  the  plaintiff,  being  indebted  to  the  defendant,  and  others, 
told  defendant  that  be  was  going  to  Montgomery  county  to  get 
money  to  pay  his  debts,  and  would  return  in  July,  and  asked 
defendant  what  he  proposed  to  do.  The  defendant  said  he 
would  wait  as  long  as  any  of  the  creditors.  The  plaintiff  spoke 
publicly  of  his  goiug  and  the  purpose  of  it.  He  left  home  the 
last  of  March,  leaving  his  family  there,  and  also  his  brother,  to 
pat  in  a  crop.  He  had  appointed  the  day  he  left  to  meet  aud 
pay  one  of  his  creditors  at  Morganton,  on  his  way  to  Montgom^ 
ery,  but  instead  of  doing  so  turned  out  of  his  direct  road,  tw« 
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miles  from  Morganton,  and  pursued  his  joamej.  The  defend* 
ant  heard  of  this  circumstance  soon  afterwards,  and  was  also 
informed  by  one  Higgins  that  the  latter  had  a  conveyaDce  of  all 
the  plaintiff's  lands,  and  that  some  thought  the  plaintiff  would 
never  return.  He  also  heard  that  the  plaintiff  had  declared  he 
would  pay  him  last,  if  he  did  at  all.  Opinions  were  divided  as 
to  whether  the  plaintiff  would  return.  The  defendant's  claim 
fell  due  April  10,  and  he  sued  out  an  attachment  next  day  -which 
was  levied  on  a  mare,  claimed  by  the  plaintiff^s  brother,  bat  the 
defendant  promised  to  wait  if  the  debt  was  secnred.  The 
plaintiff  returned  in  June. 

The  judge  charged  the  jury  that  the  suit  by  attachment  was 
a  particular  statutory  remedy;  that  the  defendant  was  bound  to 
know  what  the  statute  required,  and  to  keep  within  its  provis- 
ions, and  failing  this,  he  was  liable.  Verdict  for  the  plaintiff; 
new  trial  refused,  and  judgment,  from  which  the  defendant  ap- 
pealed. 

Tatlob,  C.  J.  I  cannot  distinguish  this  case  from  an  action 
for  maliciously  holding  a  party  to  bail,  or  suing  out  a  writ 
when  nothing  is  due;  in  which  case  the  gist  of  the  action  is 
malice,  and  the  want  of  a  probable  cause.  For,  although  the 
plaintiff  in  the  first  action  should  fail  to  recover,  yet  unless  it 
was  brought  with  a  view  to  oppress  the  defendant,  and  aknowl-^ 
edge  that  he  had  no  sufficient  cause  of  action,  it  will  not  give 
the  original  party  a  right  to  sue.  The  complaint  here  is,  that 
the  plaintiff  was  not  subject  to  the  attachment  law,  not  haviog 
recently  removed;  but  there  is  no  pretense  that  he  was  not 
justly  indebted  to  the  defendant,  and  if  the  latter  had  reason 
to  apprehend  the  loss  of  his  debt,  and  believed  that  the  plaint- 
iff had  so  removed  as  to  subject  his  property  to  attachment,  he 
cannot  be  made  liable  in  this  action.  It  was  for  the  jury  to  con- 
sider, under  all  the  circumstances  of  the  case,  whetiier  the  de- 
fendant's conduct  was  influenced  by  vexatious  motives.  The 
plaintiff,  instead  of  meeting  a  creditor  according  to  appoint- 
ment, went  out  of  his  way  to  pursue  his  journey,  a  ciroametance 
which  became  known  to  defendant  soon  after  it  occurred.  He 
learned,  also,  that  he  had  conveyed  all  his  lands  to  one  of  his 
creditors;  and  that  he  had  determined  to  pay  him  last,  if  he 
paid  him  at  all.  When  to  this  is  added  the  difference  of  opin- 
ion that  prevailed  in  the  neighborhood  relative  to  the  probabil- 
ity of  his  return .  it  might  have  been  thought  by  the  jury  that  the 
circumstances  were  strong  enough  to  overpower  the  presump- 
tion of  fairness  arising  from  the  plaintiff's  assertion  as  to  hii 
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izktentdon,  and  the  apparent  publicity  of  his  removal.  Thej 
^veere  at  least  T^orthj  of  consideration,  and  whatever  just  infer- 
ence arose  from  them  should  ha^e  determined  this  controverefj. 
It  is  not  for  irregularly  suing  out  an  attachment  that  this  action 
^wrill  lie,  but  for  suing  it  out  for  the  purpose  of  oppression  and 
^wrong.    There  should  be  a  new  trial. 

Hall,  J.  I  do  not  think  that  this  case  presents  any  facta 
iwhich  show  that  the  attachment  improperly  issued.  It  appears 
that  the  plaintiff  was  indebted  to  the  defendant;  that  he  said 
it  was  the  last  debt  he  would  discharge,  as  the  defendant  bad 
been  informed.  He  was  also  informed  that  he  had  conveyed 
away  all  his  lands;  that  he  had  evaded  seeing  one  of  his  cred- 
itors, and  paying  the  debt  he  owed  him,  on  the  day  he  was  to 
start  to  Montgomery,  as  he  had  promised  to  do;  that  it  was 
doubted  by  the  neighborhood  whether  he  would  return ;  besides, 
it  does  not  appear  that  he  went  to  Montgomery,  and  was  there 
when  the  attachment  issued.  From  all  these  circumstances,  I 
cannot  see  wherein  the  defendant  transcended  the  limits  pre- 
scribed by  the  act  which  authorizes  attachments  to  issue.  That 
act  directs  that  attachments  may  issue  when  the  party  praying 
it  makes  oath  that  hia  debtor  hath  removed,  oris  removing  him- 
self out  of  the  county  privately,  or  so  absconds  or  conceals 
himself  that  the  ordinary  process  of  law  cannot  be  served  on 
such  debtor.  From  the  facts  set  forth,  the  defendant  might 
have  believed  that  the  plaintiff  had  absconded,  or  so  concealed 
himself  that  the  ordinary  process  of  law  could  not  be  served 
upon  him;  and  if  he  believed  it,  he  was  not  amenable  in  the 
present  action,  although  the  facts  were  otherwise  than  he  be- 
lieved them  to  be.  It  is  not  only  necessary,  for  instance,  in  the 
present  case,  that  the  plaintiff  should  have  been  residing  in  the 
county  of  Montgomery  openly,  and  not  absconding  from  the 
process  of  law,  but  it  is  also  necessary  to  prove  that  the  defend- 
ant knew  it.  It  must  be  taken  that  the  party  swore  to  the 
truth  until  it  is  proved  that  he  knew  the  facts  to  be  different 
from  what  he  deposed  to.  I  therefore  think  the  rule  for  a  new 
trial  should  be  made  absolute. 

Hendebsok,  J.,  concurring. 
Judgment  reversed. 


Malicious  Pkosbcution  ov  Civil  Suit. — It  has  aometimes  been  nid  that 
an  action  for  malicioasly  proeecating  a  oiyil  suit  will  not  lie  because  it  is  a 
matter  of  right  to  proeecate  saoh  snits,  and  the  abase  of  this  right  is  suffi- 
ciently guarded  against  by  imposing  costs  on  the  party  who  brings  a  ground- 
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leas  Action:  Savile  v.  Itdbtrt9,  6  Mod.  73  n.  S.  C. ;  3  Salk.  16,  1  Ld.  lUym.  374; 
1  Hilliard's  Law  of  Torts,  443.  It  is,  however,  now  well  settled  that  where  « 
civil  suit  is  instituted  or  prosecuted  maliciously  or  without  probable  canae^ 
and  the  defendant's  property  or  person  is  seized,  or  there  is  any  specaal  or 
peculiar  grievance  suffered  by  him,  he  may  maintain  an  action  for  malicioaa 
prosecution:  PotU  v.  Imlay,  7  Am.  Dec.  603;  1  Hilliard's  Law  of  Torts,  443^ 
456;  Cooley  on  Torts,  187;  see  the  note  to  /Votrnian  v.  fimUh,  12  Am.  Dec. 
268.  But,  in  order  to  maintain  the  actioT«^  malice  and  want  of  probable  cwiae 
must  concur:  Sledge  v.  McLaoen^  29  Ga.  64;  G*Grady  v.  Julian,  34  Ala.  88w 
Still  the  action  will  lio,  even  where  the  suit  was  prosecuted  for  a  debt  really 
due,  if  there  was  a  malicious  abuse  of  legal  remedies  to  the  debtor^s  damage: 
Herman  v.  Brookfrhcff,  8  Watts,  240.  In  that  case,  Gibson,  C.  J.,  drawns  a 
distinction  in  this  particular  between  the  malicious  prosecution  of  crimisal 
actions  and  of  suits  of  a  civil  nature.  He  says:  *'  Though  there  is  a  reaem- 
bianco  betwixt  an  action  for  the  malicious  prosecution  of  a  criminal  charge, 
and  an  action  for  a  malicious  arrest  or  holding  to  excessive  bail  in  a  8uit>  the 
cases  are  not  entirely  parallel.  In  a  criminal  prosecution,  want  of  probable 
cause  must  be  combined  with  malice;  but  in  a  civil  suit  the  existence  of  a 
cause  of  action  is  not  a  defense  to  a  suit  for  an  excessive  use  of  the  process.** 
There  is  much  difference  of  opinion  as  to  whether  this  action  will  lie  lor 
the  malicious  and ,  causeless  prosecution  of  a  civil  suit,  unless  there  is  some 
exceptional  and  peculiar  injury  to  the  person  or  property.  There  are,  how- 
ever, certain  cases  in  which  it  is  generally  conceded  that  the  injured  party 
may  have  this  remedy.     These  will  now  be  noticed. 

Malicious  Arrest. — It  is  well  settled  that  if,  in  the  prosecution  of  a  civil 
suit,  a  plaintiff  maliciously  and  without  probable  cause,  seize  the  body  of  the 
defendant,  he  will  be  liable  to  an  action  for  malicious  prosecution:    IVengert 
V.  Bewhore,  1  Penn.  232;   H tinman  v.  Brookerhof,  8  Watts,  240;  Beswn  v. 
Southard,  10  K.  Y.  236;  or  if  the  plaintiff  maliciously  cause  the  defendant's 
arrest  in  such  suit,  in  a  court  having  no  jurisdiction:  Goslin  v.  IVUcock,  2 
Wils.  302.     Malice  and  want  of  probable  cause  must,   however,  be  both 
alleged  and  proved:  Bes9on  v.  Southard,  10  N.  Y.  236.    But  see  the  opinion 
of  Gibson,  0.  J.,  in  Herman  v.  Brookerhof,  8  Watts,  240,  a  part  of  which  is 
above  quoted.     It  is  said  by  Ross,  J.,  in  WengerC  v.  Seashore,  1  Penn.  232, 
that  the  remedy  by  action  for  malicious  prosecution  for  wrongfully  arresting 
or  holding  a  defendant  to  bail  in  a  civil  suit  is  not  to  be  favored,  for  the  rea* 
son  stated  in  somo  of  the  early  English  cases,  that  the  bringing  of  a  civil  suit 
is  a  matter  of  right.  There  is  little  ground  for  discountenancing  this  action  in 
such  cases  now,  since  the  taking  of  the  defendant's  body  has  ceased  to  Ix)  a 
usual  proceeding  in  personal  suits  for  gaining  jurisdiction,  and  has  become 
an  extraordinary  remedy.    It  is  further  to  be  observed,  that  by  the  want  of 
probable  cause  in  such  a  case,  under  the  present  common  practice  is  meant, 
properly,  not  the  want  of  a  cause  of  action,  as  indicated  in  the  opinion  of 
Gibson,  C.  J.,  in  Herman  v.  Brooherlit^,  8  Watts,   240,   but  the  want  of 
cause  for  the  arrest. 

Wrongful  Attachment. — ^Thatan  action  for  malicious  prosecution  will 
lie,  also,  for  maliciously  and  without  probable  cause,  attaching  a  defendant's 
goods,  is  well  established:  Bump  v.  Belts,  19  Wend.  421;  Donnell  v.  Jones,  13 
Ala,  490;  17  Id.  689;  McKellarv.  Conch,  34  Id.  330;  Stewart  v.  CoU,  46  Id. 
646;  WhipjAey.  Fuller,  11  Conn.  582;  Weaver  v.  Page,  6  CaL  081;  Tomlin^ 
eon  V.  rramer,  9  Ohio,  103;  FoHmxin  v.  Rottier,  8  Ohio  St.  548;  McCulloujh 
V.  Orishobber,  4  Watts.  &  S.  201;  Lawrence  v.  Hagerman,  56  Dl.  68;  S.  C, 
9  Am.  Hep.  674;  Spaids  v.  BarreU,  57  Id.  289;  JieUon  v.  DanieUon,  82  ICL 
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645;  Spengler  v.  Davy,  15  Grat  381;  Burkhart  v.  Jennings^  2  W.  Va.  242; 
Waiser  ▼.  ThieJi,  56  Mo.  89;   HoUiday  y.  Sterling,  62  Id.  321;   Lindsay  y. 
Z^nrned,  17  Mass.  190;  FuUmwider  y.  Me  Williams,  7  Bosh.  389;  1  HUliaid's 
XiA^r  of  Torts,  444;  Cooloy  on  Torts,  187  el  teq.    Nor  is  the  right  of  action 
loat  whero  the  injured  party  has  also  a  remedy  on  the  attachment  bond  pre- 
acribed  by  statute:   Drake  on  Attachments,  sea  154;   DonneU  y.  Jones,  13 
.AJa.  490;  S.  C,  17  Id.  689;  Lawrence  y.  Hagerman,  56  IlL  68;  S.  C,  8  Am. 
H^p.  674.     Here,  also,  maUoe  and  want  of  probable  canse  most  both  be 
Averred  and  proved  in  order  to  sapport  the  action.     This  is  the  doctrine  of 
"tlio  majority  of  the  cases:  Spengler  v.  Davy,  15  Grat.  381;   BurkJtart  v. 
-m/mninyit,  2  W.  Va.  242,  and  other  decisions  above  cited.     Hence,  even  if 
'there  be  no  probable  cause  for  the  attachment,  the  action  will  not  lie,  unless 
-there  was  malice:  Lindsay  v.  Lamed,  17  Mass.  190;   MeKeUar  y.  Couch,  34 
Ala.  336.     But  it  was  held  otherwise  in  Kirk/tam  v.  Coe,  1  Jones  L.  423. 
Snt  malice  may  bo  inferred  by  the  jury  from  the  want  of  probable  cause,  as 
in  other  cases  of  malicious  prosecution:   See  note  to  Frowman  y.  Smith,  12 
Am.  Dec.  267.     And  want  of  probable  cause  may  exist  notwithstanding  the 
fact  that  the  defendant  may  be  actually  indebted  to  the  plaintiff  in  the  at- 
tachment; for  ** probable  cause"  does  not  relate  necessarily  to  the  cause  uf 
action.     Hence,  if  an  attachment  is  maliciously  sued  out,  where  there  is 
some  indebtedness,  the  action  will  lie:   Spaids  v.  Barrett,  57  IlL  289;  Tom- 
linson  v.   Warner,  9  Ohio,  103.     So,  where  there  is  a  malicious  attachment  of 
property  greatly  in  excess  of  the  amount  of  the  debt:   Savage  y.  Brewer,  10 
Pick.  453. 

Maliciouslt  St7iN0  OUT  AN  INJUNCTION,  without  probable  cause,  is 
another  ground  of  an  action  for  malicious  prosecution:  Bobinson  v.  KeUum, 
6  CaL  399;  Cox  v.  Taylor,  10  B.  Hon.  17.  But  it  was  hold  in  Oorton  v. 
Brown,  27  111.  489,  that  the  action  was  not  maintainable  where  the  party 
was  indemnified  by  an  injunction  bond,  and  that  the  remedy  was  on  ths 
bond.  The  better  opinion  would  seem  to  be,  however,  in  accordance  with 
the  doctrine  generally  held  in  cases  of  wrongful  attachment,  that  the  remedy 
on  tht»  bond  does  not  exclude  the  common  law  right  of  action  for  the  injury. 

Othxr  Cases  in  which  the  Action  Lies  are:  for  maliciously  and  with- 
out probable  cause,  instituting  proceedings  to  have  one  declared  a  bankrupt. 
Brown  v.  Chapman,  I  W.  BL  427;  Chapman  v.  Pickfrsgill,  2  Wils.  145;  for 
aoing  out  a  commission  of  lunacy  against  one  maliciously  and  without  prob- 
able cause:  Lockenour  v.  Sides,  57  Ind.  360;  for  beginning  proceedings  in  the 
general  land-office,  maliciously  and  causelessly,  to  impeach  and  set  aside  one's 
entry  on  public  lands,  on  the  ground  of  fraud:  Iloyt  v.  Macon,  2  Cal.  113. 

Whether  a  Mere  Malicious  Suit,  without  probable  cause,  where  there 
is  no  seizure  of  the  defendant's  body  or  goods,  and  no  other  interference  with 
his  control  of  his  property,  will  be  a  sufficient  ground  for  an  action  for  mali- 
cious prosecution,  is  a  question  upon  which,  as  already  stated,  the  authorities 
are  divided.  The  doctrine  laid  down  in  Potts  v.  Imiay,  7  Am.  Dec.  603,  l» 
that,  in  order  to  sustain  the  action,  th^re  must  be  cither  a  seizure  of  the  per- 
son or  goods  of  the  injured  party,  or  some  other  special  grievance  different 
from,  and  superadded  to,  the  ordinary  expense  of  a  suit.  As  a  general  rule, 
this  is  no  doubt  correct;  but  the  difficulty  is  in  determining  precisely  in  what 
this  ''special  grievance  "  must  consist  Is  it  necessary  that  there  should  be 
a  resort  to  some  extraordinary  remedy  or  course  of  proceeding;  some  direct 
interference  with  a  party's  liberty  or  with  his  control  of  his  property  ?  In 
Mayer  v.  Walter,  64  Pa.  St.  283,  it  is  held  that  this  is  necessary,  and  that  a 
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mbre  Btiiti  h  >weyer  malicioQi,  canseleaa,  or  injnriooB,  will  not  be  agEOond  of 
sction,  became  the  reoovery  of  costs  is  safficient,  both  as  a  remedy  and  aa  a 
penalty.  On  the  other  hand,  the  right  of  action  has  been  maintsined  in  a 
nomber  of  cases  where  the  wrong  consisted  in  the  bringing  of  a  malidooa  and 
causeless  soit,  by  which  the  party  suffered  some  damage  additional  to  the 
ordinary  expense  of  litif^ation,  although  there  was  no  airest^  attachment^ 
injunction  or  other  interference  with  person  or  property.  Thus,  in  Marbourg 
T.  Smith,  11  Kan.  654,  an  action  for  the  malicious  prosecution  of  a  anit  for 
slander  was  sustained.  So  it  is  Isid  down  in  general  terms  in  Whipple  v.  /Ver- 
ier, 11  Conn.  582;  Chsaon  v.  Staples,  42  Vt  209;  S.  C.  1  Am.  Rep.  316;  and 
Woods  V.  Finnellt  13  Bush.  628,  that  the  action  will  lie,  where  there  is  no 
arrest,  holding  to  bail,  or  attachment:  See,  also,  Bumap  y.  Albert,  Taney, 
244.  The  rule  is  thus  broadly  stated  by  Savage,  C.  J.,  in  Bump  t.  BetU^  19 
Wend.  421:  "  The  action  lies  against  any  person  who  maliciously  and  wztli- 
out  probable  cause,  prosecutes  another  whereby  the  party  prosecuted  ana- 
tains  an  injury  either  in  person,  property,  or  reputation. " 

An  interesting  case  on  this  point  is  a  recent  Kentucky  decision:  Woods  t. 
FimUU,  13  Bush.  628.  The  chai^  there  was  that  the  defendant  being  a 
oitiaen  of  Kentucky,  as  was  also  the  plaintifi^  removed  temporarily  to  Indi- 
ana, and  maUcionsly  and  without  probable  cause,  instituted  a  suit  in  the 
United  States  circuit  court  against  the  plaintiff  for  breaking  into  his,  the  de- 
fendant's, house  in  the  night-time  and  assanltin^^  beating  and  wounding  him, 
whereby  the  plaintiff  was  put  to  great  and  extraordinary  expense  in  being 
oompelled  to  travel  and  take  his  witnesses  to  another  state  at  a  distanoo 
from  his  home  to  attend  the  triaL  On  demurrer  tho  court  held  the  action 
maintainable,  and  Pryor,  J.,  delivering  the  opinion,  thus  discussed  the  sub- 
ject: "The  elementary  books,  in  treating  of  the  action  for  malicious  prosecu- 
tion, lay  down  the  rule  that  there  are  three  descriptions  of  damages,  either 
of  which  is  sufficient  to  support  that  action,  and  some  one  of  tiiem  must 
appear  or  the  action  will  fail:  1.  To  the  person,  by  imprisonment;  2.  To  the 
reputation,  by  scandal;  3.  To  the  property,  by  expense:  2  Cooley's  Black- 
stone,  and  notes,  126;  Selwyn's  K.  P.  This  rule  was  evidently  established 
after  the  enactment  of  the  statute  of  Marlbridge,  giving  to  the  defendant 
his  costs  in  the  event  the  plaintiff  was  nonsuited  or  failed  to  recover;  for  at 
common  law,  prior  to  that  enactment,  such  actions  could  be  maintsined 
whether  the  property  of  the  defendant  was  seised  or  not,  or  whether  he  had 
incurred  expense  in  defending  it;  and  regarding  then,  as  now,  the  bringing 
of  a  civil  action  to  be  a  matter  of  right,  the  plaintiff  was  liable  in  damages 
for  the  malicious  institution  and  prosecution  of  snch  an  action  without  prob- 
able cause.  After  the  statute  giving  costs  to  the  defendant,  it  was  held  by 
the  common  law  courts  that  no  action  could  be  maintained  on  account  of  the 
institution  and  prosecution  of  a  civil  action  without  probable  cause,  and, 
therefore,  no  action  could  lie  for  a  vexatious  ejectment.  In  all  such  cases 
the  plaintiff  must  have  gone  beyond  the  proper  remedy  for  the  enforcement 
of  his  claim,  such  as  procuring  an  illegal  order  of  arrest,  or  requiring  ex- 
cessive bail  before  the  action  could  be  maintained.  This  entire  doctrine  ia 
based  on  the  idea  that  the  plaintiff  bringing  the  action  is  sufficiently  pun- 
ished, and  the  defendant  fully  recompensed  by  the  statute  requiring  the 
plaintiff  to  pay  all  the  costs.  We  perceive  no  good  reason  for  following  thii 
rule,  and  deny  to  the  defendant  a  remedy  when  his  damages  exceed  the 
ordinary  costs  of  the  action.  The  fact  that  a  plaintiff  has  been  subjected 
to  the  payment  of  costs  per  falaum  elamorem,  is  no  recompense  to  the  defend- 
ant when  the  latter  has,  by  reason  of  the  malicious. proceeding  on  the  paH 
of  the  plaintiff,  sustained  damages.    In  cases  where  the  plaintiff  has  ntistakeii 
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his  action,  or  been  nonsnited;  or  where,  by  reason  of  some  imaginary  claim, 
he  has  seen  proper  to  sue  the  defendant,  it  is  not  pretended  that  any  action 
for  dan  ages  can  be  maintained;  bnt  where  the  claim  is  not  only  false,  but 
the  action  is  prompted  alone  by  malice  and  without  any  probable  cause,  the 
defendant's  right  of  recovery,  for  the  expenses  incurred  and  damages  sus- 
tained, should  be  as  fully  recognized  as  if  his  property  had  been  attached,  or 
his  body  taken  charge  of  by  the  sherifiEl  '* 

A  contrary  doctrine  to  this  is  maintained  in  a  late  case  in  Maryland: 
McNamu  v.  Mhiht^  9  Cent.  L.  J.  42  (from  advance  sheets  of  the  Maryland 
reports).    It  is  there  held  in  a  learned  opinion  by  Alvey,  J.,  that  an  action 
for  malicious  prosecution  lies  only  where  there  is  peculiar  injury;  such  as 
malicious  and  groundless  arrest,  or  seizure  of  property,  or  putting  in  bank- 
ruptcy, or  the  like,  and  that  it  is  not  sufiScient  to  aver  a  prosecution  of  a 
civil  action  maliciously  and  without  cause  by  which  the  plaintiff  was  put  to 
great  charge,  etc,  but  that  special  grievance  must  be  alleged  and  proved. 
It  is  proper  to  observe  that  the  bringing  of  such  actions  in  cases  where  there 
has  been  no  resort  to  extraordinary  remedies  or  proceedings,  such  as  arrest, 
attachment,  eta,  is  not  to  be  favored.    There  should  at  least,  as  was  held  in 
Potts  V.  Imlayy  7  Am.  Dec  603,  be  something  special  and  peculiar  in  the 
injury  complained  of;  otherwise  every  suit  in  which  the  plaintiff  fails  might 
be  made  the  prolific  source  of  actions  and  counter-actions  for  malicions  prose- 
cation.     The  danger  of  such  a  practice  is  very  clearly  pointed  out  by  Shars- 
wood,  J.,  in  Mayer  v.  Walter,  64  Pa.  St.  283.     See,  also,  Cooley  on  Torts,  189, 
and  MeNamee  v.  Minke,  9  Cent.  L.  J.,  42. 

For  a  discussion  of  other  questions  connected  with  the  subject  of  malioioafl 
prosecution,  see  the  note  to  Froufman  v.  Smithy  12  Am.  Dec  265. 


Lindsay  v.  Abmeield. 

[3  HAWxa,  648.] 

Lachxs  ov  Shbbivf. — The  duty  of  sheriffs  is  to  execute  all  process  with 
the  utmost  expedition,  or  as  soon  as  the  nature  of  the  case  will  admit; 
and  they  are  liable  for  all  damage  occasioned  by  their  failure  to  proceed 
with  proper  alacrity. 

AcnoK  against  a  sheriff:  1.  For  a  false  return  of  a  writ  of  ^. 
fa.  issued  at  the  plaintiff's  instance  against  one  Brown;  and, 
2.  For  negligence  in  failing  to  make  a  levy  within  a  reasonable 
time.  It  appeared  that  said  writ  was  tested  the  third  Monday 
in  August,  1820,  issued  September  25,  and  returned  by  the  de- 
fendant indorsed:  '*  Came  to  hand  October  7, 1820;  no  property 
to  be  found."  It  was  further  proved  that  on  the  first  Monday  in 
November,'  while  the  writ  was  in  the  defendant's  hands,  he  or  his 
deputy  went  to  Brown's  house  to  make  a  levy,  and  found  fifty 
or  sixty  barrels  of  com  in  a  barn,  but  made  no  levy  thereon* 
The  defendant  proved  that  on  October  31,  1820,  one  Carman, 
a  constable,  levied  on  said  corn  under  several  executions  against 
the  said  Brown,  issued  on  judgments  recovered  October  30, 1819, 
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fiaid  executi  )ds  being  respectively  indorsed  "aliasecl  and  renewed," 
some  on  the  thirtieth,  und  the  others  on  the  thirtj-first  of  Oc- 
tober, 1820,  said  indorHements  bein^  signed  by  the  justice;  that 
Carman  did  not  remove  any  of  the  property,  or  put  it  in  any 
one's  care,  and  he  advertised  and  sold  the  same  ten  days  after- 
wards. 

The  judge  instructed  the  jury  that  the  executions  in  Carman's 
hands  were  valid,  and  authorized  him  to  levy;  that  if  he  levied 
his  executions  before  the  defendant  or  his  deputy  went  to  levj, 
the  latter,  although  his  execution  was  of  a  prior  teste^  could  not 
levy  on  the  same  property;  and  that  although  the  constable  left 
the  property  in  the  debtor's  hands,  no  other  officer  could  levy 
on  it  if  there  was  no  delay  in  the  sale.     He  refused  to  charg^e, 
OS  requested  by  the  plaintiff,  that  the  sheriff  was  bound  to  use 
due  diligence  in  making  the  money  on  the  plaintiff 's  writ,  and 
that  if  he  did  not  he  was  liable,  leaving  the  question  of  duo 
diligence  to  the  jury;  but  instructed  the  jury  that  the  sheriff 
had  until  the  return  of  the  writ  to  make  the  money,  unless 
hastened  by  the  plaintiff,  but  that  if  requested  by  the  plaintiff 
he  was  bound  to  levy  immediately,  unless  employed  in  prior 
official  duties;  but  that  in  this  case  the  defendant  was  not 
hastened  by  the  plaintiff,  and  the  question  of  due  diligence  was 
submitted  to  the  jury.   Verdict  and  judgment  for  the  defendant, 
a  new  trial  having  been  refused,  and  the  plaintiff  appealed. 

W.  H.  Haywood,  jun.,  for  the  appellant,  contended:  1.  That 
the  court  erred  in  charging  the  jury  that  the  papers  in  Carman's 
hands  were  valid  executions,  as  the  justice  had  no  power  to  re- 
vive them  by  the  memoranda  indorsed  on  the  vmts,  but  could 
only  issue  an  alias  or  new  writ,  and  that  therefore  the  defendant 
should  have  disregarded  the  levy  under  those  writs;  2.  That  if 
the  constable's  levy  was  valid,  the  defendant  having  a  writ  of 
prior  teste,  and  finding  the  property  in  the  debtor's  hands  before 
sale,  should  have  levied  upon  it  anyhow,  citing  Crreeny,  Johnson, 
2  Hawks,  309  111  Am.  Dec.  763]. 

Hall,  J.  The  plaintiff's  execution  was  a  lien  upon  Brown's 
property,  and  when,  on  the  seventh  of  October,  it  came  into 
the  defendant's  hands,  there  were  not,  until  the  last  of  that 
month,  any  other  conflicting  executions.  No  reason  is  assigned 
why  that  execution  was  not  levied  upon  Brown's  property  dur- 
ing that  time.  The  law  declares  it  to  be  the  duty  of  the  sheriff 
to  execute  all  process  which  comes  ir  to  his  hands  with  the  ut- 
most expedition,  or  as  soon  after  it  comes  into  his  hands  as  the 
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nature  of  ibe  case  will  admit:  Bac.  Abr.,  Sheriff  N.  DalL,  Sb.  109. 

Cut  it  is  further  stated  on  behalf  of  the  defendant,  that  although 

execsutions  come  into   the  hands  of  Carman,  on  the  last  of 

October,  that  those  executions  were  levied  upon  Brown's  prop* 

erty,  but  that  he  did  not  remove  any  part  of  it,  or  place  it  in 

the  care  of  any  j^ersou,  that  he  advertised,  and  sold  it  ten  days 

afterwards;  that  during  that  time,  on  the  fourth  day  of  November, 

the  defendant  went  to  Brown's  house,  where  the  property  was 

on  which  the  constable  had  levied,  and  that  he  failed  at  the 

time  to  levy  upon  it.     In  this,  I  think,  he  was  again  guilty  of 

neglect,  for  I  cannot  hesitate  in  believing  that  the  property  was 

subject  to  the  plaintiff's  execution,  for  it  had  the  first  lien  upon 

it,  which  could  not  be  divested  by  a  mere  levy  of  the  constable, 

so  that  the  defendant  had  between  thirty  and  forty  days  from 

the  time  the  execution  first  came  to  his  hands,  to  execute  it.     I 

give  no  opinion  in  a  case  where  an  execution  issues  to  a  sheriff, 

and  is  a  lien  on  property,  and  a  constable  under  an  execution 

of  junior  date  seizes  and  sells  the  property,  before  the  sheriff  had 

it  in  his  power  to  levy  upon  it  and  seize  it.     I  thihk,  in  this 

case,  the  defendant  made  a  false  return,  and  that  he  was  also 

guilty  of  neglect  in  not  satisfying  the  plaintiff's  execution  out 

of  Brown's  property. 

Hkmdebson,  J.  In  this  case  I  wish  not  to  express  an  opinion 
upon  the  priority  or  preferable  right  to  satisfaction  of  the  execu- 
tion; but  if  a  posterior  execution  could,  by  being  levied  by  an- 
other officer,  as  by  a  constable,  or  the  United  States'  marshal, 
gain  a  preference  over  one  in  the  sheriff's  hands,  I  think  that 
the  possibility  of  such  preference  being  gained  should  quicken 
the  exertions  of  the  sheriff,  even  beyond  what  the  common  law 
required;  for  by  that  law  there  was  no  such  danger,  there  being 
but  one  person  in  the  county  (the  sheriff)  to  execute  process; 
and  where  there  are  two  persons  in  one  county  exercising  the 
office  of  sheriff,  as  in  Middlesex,  they  both  form  but  one  officer, 
the  act  of  the  one  is  the  act  of  both,  and  both  must  be  sued. 
And  the  law  guards  the  right  of  the  plaintiff  against  voluntiary 
alienations  of  the  debtor.  The  sheriff  should  therefore  proceed 
with  all  convenient  speed  to  levy  the  execution  in  his  possession. 

His  omitting  to  do  so  from  the  seventh  of  October  to  the  first 
of  November,  and  more  particularly  on  one  so  shoitly  after  re* 
tnmable,  to  wit,  on  the  third  Monday  of  November,  was  a 
neglect  which  rendered  him  liuble;  and  this  would  be  neglect, 
I  think,  independent  of  the  possibility  of  tho  property  being 
taken  by  posterior  executions,  unJ  if  i.o  .such  riak  existed,  that 
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is,  that  posterior  ezeontions  could  not  gain  the  preference,  then 
this  retom  of  nitUa  bona  was  false,  for  there  was  property  in  the 
defendant's  possession,  and  liable  to  the  defendant's  execution 
when  the  sheriff  went  to  the  house  of  the  defendant.    As  to  the 
plaintiff's  hastening  the  sheriff  bj  a  request  to  proceed  immedi- 
ately, he  seeks  not  to  recover  for  want  of  extraordinaxy  exertions; 
but  for  the  want  of  those  exertions  which  the  nature  of  his  office 
required,  by  barely  having  the  execution  put  into  his  hands.     If 
the  plaintiff  had  sought  to  have  recovered  for  any  loss  sustained 
by  want  of  extraordinaiy  exertions,  which  the  peculiar  circnm- 
stances  of  the  case  might  have  required,  then  those  circnm' 
stances  might  have  been  communicated  to  the  sheriff,  vrith  a 
request  to  proceed  immediately  in  the  execution  of  the  process. 
So  that,  take  it  either  way,  that  the  constable's  executions  had 
gained  the  preference,  or  that  they  had  not,  I  think  the  sheriff 
was  guilty  of  neglect,  and  is  therefore  liable.     This  opinion  is 
founded  on  the  facts  declared  in  the  record.    It  is  not  intended 
to  preclude  the  sheriff  from  showing  facts  or  circumstances  why 
he  did  not*  go  sooner  to  the  debtor's  house,  or  any  other  fact 
amounting  to  a  justification.    I  simply  mean  to  say  that  omit- 
ting from  the  seventh  of  October  to  the  first  of  November  to 
make  an  attempt  to  levy  an  execution,  returnable  on  the  third 
Monday  of  November,  unaccounted  for,  is  in  law  neglect,  and 
that  the  person  who  has  sustained  a  damage  thereby  may  re- 
cover.   I  therefore  concur  in  the  opinion  of  my  brother  Hall. 
that  a  new  trial  should  be  granted.    The  chief  justice  ooncnr- 
ring  also;  by  the  court. 
Judgment  reversed. 
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LeSWIS   V.  GULBEBTBON. 

[11  asBasAVT  k  Bawlb,  48.] 

iNDBJUTAins  AssiTHParr. — ^An  action  of  indebUatua  <u$ump8U  c&onot  be  sos- 

tuned  by  giving  evidence  of  the  sale  of  a  growing  crop. 
NoncB  OF  Sbt-off  need  not  be  as  precise  and  formal  as  a  d^laration,  but  it 

miut  describe  with  reasonable  certainty  the  demand  sought  to  be  set-off. 
Ssr-OFF  IN  Favob  of  SnRviviHO  Partner. — In  an  action  against  a  sorviv- 

ing  partner  upon  a  partnership  debt,  he  may  set  off  a  debt  due  him 

individually  from  plaintiff. 

Ebrob  to  the  common  pleas  to  reyerse  a  judgment  obtained 
by  the  defendant  in  error  in  an  action  of  indebUaiuM  aaaumpeii 
brought  by  him  for  goods  sold  and  delivered,  to  which  non- 
assumpsit  and  payment  were  pleaded.  At  the  trial  below  the 
plaintiff  proved  a  sale  of  certain  goods  by  his  intestate,  Isaac 
W.  Yanlear,  to  the  firm  of  Lewis  &  Long,  the  defendant  being 
executrix  of  Lewis,  the  surviving  partner.  He  then  offered  to 
prove  a  sale  of  certain  growing  grain,  to  which  the  defendant 
objected;  but  the  court  overruled  the  objection,  and  exceptions 
were  duly  taken  and  sealed.  The  defendant  gave  in  evidence 
a  notice  served  on  the  plaintiffs  counsel,  of  certain  matters  of 
account  due  to  Lewis  from  Yanlear,  intended  to  be  offered  as 
a  set-off.  To  support  the  account,  the  defendant  also  offered 
an  agreement,  signed  December  13,  1813,  between  Lev^s  and 
Yanlear,  to  show  the  amount  of  wages  agreed  to  be  paid  to 
Lewis;  but  the  court,  on  objection,  rejected  the  evidence,  be- 
cause  the  notice  was  not  sufficiently  certain,  and  the  attempted 
set-off  was  not  a  debt  due  to  the  firm  of  Lewis  &  Long;  to 
which  opinion  also  exceptions  were  taken  and  sealed. 
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Edwards  and  Candy,  for  the  plaintiff  in  error. 
Tilghman,  for  the  defendant  in  error. 

By  Court,  Duncan,  J.     The   first  exception  in  {he  naimal 
>rd6r  to  the  proceedings  in  this  cause  is  the  admission  of  evi- 
dence of  the  sale  of  a  growing  crop,  on  account  of  an  indebiiatuM 
asHumpisU  for  goods,  wares  and  merchandise,  sold  and  delivered. 
It  was  said  by  Lord  Holt  to  be  the  act  of  a  yexy  bold  man  who 
first  declared  in  indMtaius  nstsumpail  generally  for  goods,  etc, 
sold  and  delivered.     This  action  had  many  difiiculties  to  en- 
counter in  its  infancy.    At  first  it  was  held  not  to  lie  against  an 
executor;  at  length  this  was  got  over,  for  this  extraordinary 
reason,  that  as  there  were  assets  sufficient,  the  testator's  sonl 
should  not  be  put  in  jeopardy  by  the  prejudice  the  defendant's 
promise  had  done  the  plaintiff:   4  Reeve's  English  Law,  380. 
It  is,  however,  well  settled  that  in  this  action  it  is  not  necee* 
sary  to  state  the  particular  goods  sold  and  delivered.     Indeed, 
it  would  swell  the  record  to  an  enormous  size,  specially  to  state 
the  items  of  an  account  from  an  anchor  to  a  needle.    The  great 
reason  why  the  plaintiff  is  bound  to  show  in  what  respect  the 
defendant  is  indebted  is,  that  it  may  appear  that  it  was  not  a 
debt  of  record ,  or  on  a  specialty :  1  Chit.  PI.  336.     Any  gen- 
eral words  by  which  that  may  be  made  to  appear  are  sufficient: 
Peiera  v.  Opie,  2  Sauod.  350,  note  2.     The  course  of  pleadings 
is  the  best  evidence  of  the  law.     Now,  in  cases  of  the  sale  of 
real  property,  the  price  of  a  freehold  or  a  leasehold  estate,  it  is 
necessary  to  state  the  contract  specially,  and  on  the  sale  of  a 
growing  crop  it  is  always  so  stated:   1  Chit.  38;  2  Id.  17.     So 
it  has  been  held  that  indebitatus  assumpsit  generally  for  goods 
sold  and  delivered  will  not  lie  for  the  fixtures  of  a  house.     And 
though  crops  growing,  artificial  crops,  as  to  some  purposes,  are 
goods  and  chattels,  personal  assets  for  the  payment  of  debts, 
subject  to  a  levy  as  personal  property  on  an  execution,  by  our 
practice,  and  rendered  by  act  of  assembly  liable  for  distress  for 
rent;  and  though  annexed  to  or  growing  upon  the  freehold  for 
certain  purposes  they  may  be  regarded  as  chattels,  if  treated 
for  in  respect  to  their  separation,  yet  this  does  not  hold  in  all  re- 
spects.  Th^3'  are  not  the  subjects  of  felony.   At  the  time  the  sale 
was  made,  the  growing  crop  did  not  exist  in  tbe  state  of  goods, 
wares,  or  merchandise,  nor  as  goods,  etc.,  was  it  capable  of 
delivery.     The  contract  was  in  its  nature  special  and  executoiy. 
To  give  in  evidence,  on  a  count  for  goods  sold  and  delivered, 
the  sale  of  a  tract  of  land  would  appear  to  eveiy  man  as  a 


March,  1824.]        Lewis  v.  Cttlbebtson.  609 

strange  incongruity.      la    Weigley's  AdminislrcUors  v.    Weir,  7 
Serg.  &  B.  311,  there  is  a  very  plain  intimation  that  a  special 
indebitatus  asmcmpait  for  lands  sold  would  not  lie,  but  the  con- 
tract ought  to  be  strictly  laid.     The  object  of  the  declaration  is 
to  give  notice.     It  could  not  convey  any  notice  to  the  defend- 
ant tbat  on  a  count  for  goods  sold  and  delivered,  the  plaintiff 
intended  to  recover  as  for  lands,  or  a  growing  crop,  or  the  fix- 
tures of  the  freehold.     In  the  case  of  lands  the  declaration 
would  be  bad  on  the  sale  of  anything  savoring  of  the  realty  of 
growing  crop  annexed  to  and  inseparate  from  the  sod  itself.    It 
appears  to  me  on  principle  and  precedent  that  the  contract 
should  be  specially  laid,  and  that  there  can  be  no  recovery  in 
indebitatus  assumpsit  for  goods  sold,  by  proving  the  sale  of  a 
growing  crop.     The  entry  in  a  shop-book  would  not  be  evidence 
to  charge  the  defendant. 

The  second  objection  is  the  overruling  of  the  set-off.  The 
notice  of  set-off  need  not  be  so  certain,  and  by  no  means  so 
formal  as  a  declaration.  It  must  describe  the  demand  with 
reasonable  certainty,  so  as  not  to  take  the  plaintiff  by  surprise: 
Gabel  v.  Jacobs,  5  T.  B.  121.  The  generality  here  would  be 
sufiSciently  certain  statement;  the  plaintiff  could  not  be  misled. 
The  latter  article  bears  date  before  action  brought.  We  must 
suppose  that  the  preceding  ones  did  also.  If  they  were  not 
due  before  action  brought,  they  could  not  be  set  off.  The  de- 
fondant  below  offered  proof  that  they  were,  and  that  they  were 
articles  furnished  the  plaintiff  by  the  defendant.  The  set-off  of 
a  defendant  is  in  the  nature  of  an  action  by  him.  It  is  certain 
that  S.  Lewis  could  have  brought  an  action  against  Yanlear 
for  the  sum  he  intended  to  set  off.  It  is  equally  true,  that  in 
this  action  Samuel  Lewis  alone  is  answerable;  the  writ,  declara- 
tion, judgment  and  execution,  must  all  be  against  him.  By  the 
death  of  his  partner,  the  onus  of  paying  this  debt  was  thrown  on 
him;  why  then  is  he  not  to  be  permitted  to  set  it  off?  He  is  sued 
by  the  plaintiff  for  a  debt  due  him,  why  should  he  not  set  off  a^ 
debt  due  to  himself?  It  seems  to  me  to  fall  within  the  strict 
letter  of  the  act.  They  are  mutual  debts.  In  this  action  the 
plaintiff  could  only  recover  the  sum  due  to  him;  he  could  re- 
cover it  from  the  defendant  only;  he  had  no  occasion  to  bring 
it  against  him  as  surviving  partner.  For  if  there  be  two  part-, 
ners,  and  one  of  them  buys  goods  for  both,  and  the  other  dies, 
the  survivor  may  be  sued  generally  in  indebitatus  assumpsit, 
without  taking  notice  of  the  partnership,  and  that  the  other  ia 
dead  and  he  survived:  Edgate  v.  Hare,  Comb.  383.    Therefore, 
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if  any  debt  is  due  to  the  same  partner,  he  may  set  it  off:  SmiA 
▼.  Barrow,  2  T.  B.  478.    Under  a  declaration  containing*  onlj 
one  set  of  counts  charging  the  defendant  in  his  own  right,  the 
pbiintiff  may  recorer  one  demand  from  the  defendant   indi- 
TidaaUy,  and  another  due  from  him  as  surviving   partner: 
Richards  y.  Heaihe,  1  Seig.  A;  B.  29;  Slipper  r.  Stidstone,  5  T.  B. 
493.    It  was  there  held  that  a  debt  due  to  a  defendant  as  a  snr- 
▼iving  partner  may  be  set  off  against  a  demand  in  his  own  right. 
So  in  French  v.  Andrade,  6  T.  B.  682.    A  set-off  is  an  equitable 
defense.     Why  should  the  assignees  or  trustees  of  Yanlear  re- 
cover against  Samuel  Lewis,  when  he  is  the  debtor  of  Samnel 
Lewis,  and  then  leave  to  Levris  a  mock  action  against  Yanlear, 
an  insolvent  debtor,  against  whom  he  might  recover  a  verdict, 
but  from  whom  he  could  not  obtain  one  cent?    The  defendant, 
who  is  sued,  is  the  same  individual  who  sets  up  the  counter  de- 
mand against  the  plaintiff;  he  sets  it  up  in  his  right,  because  he 
is  sued  in  his  own  right.     The  debts  are,  in  the  strictest  sense 
of  the  word,  mutual.     There  is  no  occasion  to  call  for  the  exer- 
cise of  any  equity  of  power.    It  was  a  legal  defalcation,  and 
ought  to  have  been  read  in  evidence.    It  is*  proper  to  observe 
that  the  substituting  of  representatives  under  the  act  of  aasem* 
bly,  does  not  change  their  rights;  they  are  the  same  as  if  th^ 
were  original  parties  to  the  suit. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Waleeb  V.  U.  S.  Insubanoe  Go. 

[11  Sbbobaxt  axb  Uawlm,  ei .] 

QmxERAL  AvxRAOE. — ^The  doctrine  of  general  average  is  not  applicable  to  any 
accidental  loss,  bat  applies  only  when  certain  property  is  deliberately 
sacrificed  to  the  attainment  of  some  object. 

AonoN  on  a  policy  of  insurance  on  the  schooner  Prudence, 
claiming  for  a  total  loss.  The  evidence  contained  in  a  protest, 
made  by  the  captain  and  his  officers  at  Gibraltar,  and  in  the  cap- 
tain's deposition  taken  at  Philadelphia,  was  to  the  effect  that  on 
December  28,  1812,  while  the  schooner  was  at  Gibraltar,  wait- 
ing for  favorable  weather  to  proceed  on  her  voyage,  a  storm 
oame  on.  The  next  morning,  the  storm  having  increased,  and 
the  sea  making  a  breach  over  the  vessel,  fore  and  aft,  she  began 
to  start  and  was  going  stem  foremost  on  a  reef  of  rocks.  The 
captain  and  mate  consulted  together,  and  determined  that,  as 
they  were  goiug  ashore,  then  it  was  best  to  cut  the  cables,  and 
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do  what  ihej  afterwards  did,  to  try  }n  the  first  place  to  go  to 
sea,  and  if  thej  could  not,  to  go  ashore  elsewhere,  as  they 
might  lose  their  lires  where  thej  were  then  going.  The  jib  was 
then  hoisted  to  make  the  yessel  pay  round,  but  the  sheets 
parted,  and  thej  were  obliged  to  haul  the  sail  down,  and  the 
flhip  became  ungovernable.  The  helm  was  then  put  hard  up 
and  both  cables  were  cut,  as  the  protest  stated,  in  order  to  get 
the  ship  into  the  best  place  for  the  preservation  of  their  lives, 
and  the  vessel  and  cargo.  The  ship  went  broadside  for  some 
distance,  and  then  went  ashore  head  foremost,  more  than  a  quar- 
ter of  a  mile  from  the  place  where  she  was  going  stem  foremost. 
She  become  fastened  on  the  rocks  at  eleven  o'clock;  at  twelve, 
she  labored  much  and  bilged,  and  everything  was  afloat.  The 
next  day  the  masts  were  cut  away,  to  prevent  their  working 
through  the  bottom.  On  the  thirtieth,  lighters  were  set  to  work 
to  save  as  much  as  possible.  The  captain  stated,  that  when  the 
jib  was  hoisted,  it  was  his  intention  to  endeavor  to  get  out  to 
sea,  which  he  probably  would  have  effected  if  the  sheets  had 
not  parted.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  court,  as  to  whether  he  was  entitled  to  recover  for  a  total 
loss. 

J.  Sergeant,  for  the  plaintiff. 

Binney  and  Jiawle,  corUra. 

By  Court,  Qibson,  J.  Leaving  the  authority  of  Sims  v.  (7ur- 
ney  and  Smilh  untouched,  it  is  sufficient  to  say  that  case  does 
not  go  as  far  as  the  case  at  bar.  I  cannot  discover  in  the  facts 
submitted  by  the  juiy  any  settled  determination  to  run  the  ves- 
sel ashore  at  all.  The  protest  of  the  master  and  his  officers  at 
Gibraltar,  and  the.  deposition  of  the  master  here,  comprise  all 
the  evidence  in  the  cause,  and  in  the  protest  it  is  said  that 
when  the  schooner  began  to  start  from  her  moorings,  the  jib 
was  hoisted  to  make  her  pay  round,  which  was  found  to  be  im- 
practicable, as  the  jib-sheets  instantly  parted  and  the  sail  was 
hauled  down.  The  cables  were  at  the  same  time  cut,  and  the 
helm  was  put  hard  up,  ''in  order,"  as  it  is  expressed,  "  to  get 
into  the  best  place  for  the  preservation  of  their  lives,  vessel  and 
cargo."  What  that  best  place  was,  whether  a  particular  part 
of  the  shore,  or  the  open  sea,  ie  not  stated.  In  the  deposition, 
the  master  swears  in  his  direct  examination  "  that  his  intention 
was  to  get  out  to  sea,  which  he  probably  would  have  effected 
if  the  sheets  had  not  parted."  This  undoubtedly  gives  a  claim 
to  general  average  for  the  loss  of  the  cables  and  anchors,  but 
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for  nothing  else,  as  nothing  else  was  deliberately  sacrificed  to 
the  attainment  of  the  object;  for  an  accidental  loss  which  hap* 
pens  in  an  endeavor  to  bring  about  a  very  different  event,  is 
not  a  subject  of  compensation;  and  such,  according  to  this 
part  of  the  evidence,  would  be  the  casualty  of  stranding  in  an 
endeavor  to  get  out  to  sea.    It  is  true,  however,  that  it  came 
out  in  the  cross-examination,  that  in  a  consultation  between  the 
master  and  his  officers  before  any  act  was  done,  it  was  said 
**  they  were  going  ashore  then,  and  therefore  it  was  best  to  cat 
the  cables,  and  do  what  they  afterwards  did,  to  try  in  the  first 
place  to  go  to  sea,  and  if  they  could  not  do  that  to  go  ashore 
elsewhere,  as  they  might  lose  their  lives  where  they  were  going. " 
But  even  this  will  not  make  out  the  plaintiff's  case.    If  there 
were,  in  fact,  an  intention  to  run  the  vessel  ashore,  there  was 
no  act  done  in  pursuance  of  it,  for  the  vessel  became  ungov* 
ernable  the  instant  the  cables  were  cut,  and  was  driven  on  the 
rocks  exclusively  by  the  agency  of  the  wind  and  the  waves. 
All  the  acts  were  done  in  furtherance  of  the  intention  to  get 
out  to  sea;  for  it  was  only  when  that  should  be  found  to  be  im- 
practicable that  the  subordinate  intention  of  running  ashore 
was  to  be  put  in  execution.     It  never  was  put  in  execution; 
and  a  mere  intention  to  sacrifice  a  part  for  the  good  of  the 
whole,  without  an  act  to  be  done  in  pursuance  of  it,  is  insuffi- 
(dent;  it  is  necessary  that  the  loss  arises  from  the  direct  agency 
of  some  one  acting  for  the  general  benefit.    But  if  the  acts 
done  are  not  particularly  referable  to  either  intention,  the  con- 
sequence is  they  were  done  in  pursuance  of  no  settled  inten- 
tion; and  it  is  not  enough  that  there  be  a  deliberate  intent  to 
do  an  act  that  may  or  may  not  lead  to  a  loss;  there  must  be  a 
deliberate  purpose  to  sacrifice  the  thing  at  all  events,  or  at  the 
very  least,  to  put  it  in  a  situation  in  which  the  danger  of  event- 
ual destruction  could  be  increased;  and  it  is  this  deliberate 
purpose,  combined  with  a  view  to  the  general  warfare  which  is 
the  distinguishing  feature  between  general  and  particular  aver- 
age.    But  how  can  it  be  said  that  the  vessel  was  devoted  to 
destruction  by  the  master  and  crew,  when  at  the  period  ma- 
terial to  the  question,  every  arm  was  nerved  and  every  yard 
braced,  to  escape  from  the  very  destruction  which  ensued  ?    I 
readily  concede,  that  the  chances  between  getting  out  of  the 
harbor  and  going  ashore,  were  equal  or  nearly  so,  although 
the  master  thinks  they  were  in  favor  of  the  first,  and  that  the 
catastrophe  was  occasioned  by  the  accidental  parting  of  the  jib- 
Bheets;  nor  do  I  esteem  it  of  any  importance  that  the  master 
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and  crew  ihoaglit  tbeir  situation  would  in  any  event  be  bettered 
by  the  measures  afterwards  takeu;  both  are  equally  remote  from 
a  deliberate  intention  to  sacrifice  the  ship,  or  to  increase  the 
risk  of  it;  and  without  that  there  can  bo  no  claim  to  general 
average.  I  am,  therefore,  of  the  opinion  that  the  plaintiff  is 
entitled  to  judgment  as  for  a  total  loss,  leaving  to  the  defend- 
ant the  right  to  pursue,  against  the  cargo  or  those  who  are  respon- 
sible in  respect  of  it,  for  contribution  for  the  loss  of  the  cables 
and  anchors,  and  of  the  masts,  which  were  cut  away  while  the 
vessel  was  on  the  rocks;  as  well  as  for  any  other  sacrifice  of  the 
rigging  or  hull,  which  can  be  shown  to  have  been  made  for  the 
common  benefit. 

Judgment  for  plaintiff. 

General  Avebaoe—Voluntabt  Sacritics  Nbcessart. — It  is  a  settled 
rale  of  the  law  of  general  average,  as  laid  down  in  the  principal  case,  that 
there  most  be  a  voluntary  sacrifice  or  loss  of  some  portion  of  the  associated 
interests  for  the  common  benefit,  in  order  that  the  doctrine  may  be  applied. 
Where  an  accidental  loss  occurs  in  the  course  of  an  endeavor  to  savo  ship 
and  cargo,  it  is  the  misfortune  of  the  party  whose  property  suffers  by  it,  and 
he  cannot,  in  equity  ask  his  fellow-adventurers  to  share  it:  Abbott's  Law 
IMct.  sub.  voc.  ''Average;"  Burrill's  Law  Diet.:  Id.;  Bouvier's  Law  Diet. 
Id.  1  Parsons  on  Sliipping  and  Adm.  346;  PhiL  on  Ins.,  sec.  1271;  Flander's 
Maritime  Law,  sec.  303;  Amould  on  Ins.  881;  Desty's  Shipping  and  Adm. 
sec.  291;  Hopkins  on  Average  and  Arbitration,  11;  3  Kent  Com.  232;  Sims 
V.  Ourney,  4  Binn.  524;  Orai/  v.  Wain,  7  Am.  Dec.  642;  Peters  v.  Warren 
Ins,  Co.,  1  Story,  468;  CrocktU  v.  Dodge,  12  Me.  190;  Patten  v.  Darling,  1 
Cliff.  262;  Williams  v.  St^olk  Ins.  Co.,  3  Sumn.  513;  Boss  v.  Ship  Active,  2 
Wash.  C.  C.  241;  Coze  v.  ReiUif,  3  Id.  303;  Lyon  v.  Alvord,  18  Conn.  66; 
Seudder  v.  Bradford,  14  Pick.  13;  Heynolds  v.  Ocfan  Ina.  Co.,  22  Id.  191; 
Niekerson  ▼.  Tyson,  8  Mass.  467;  Delano  v.  The  Cargo  of  the  Gallatin,  1 
Woods»  642:  Lee  v.  OrinneU,  5  Ducr,  400;  Meech  v.  Jiobinson,  4  Whart  360; 
RaUihonea  v.  Fowler,  6  Blatchf.  294;  affirmed  in  12  Wall  102;  Barnard  v. 
Adams,  10  How.  U.  S.  270;  Star  </  Hope,  9  WalL  203.  The  rule  on  this 
subject  is  very  clearly  laid  down  by  Clifford,  J.,  in  delivering  the  opinion  of 
the  court  in  the  case  last  cited,  where  he  says:  "  The  authorities,  everywhere, 
agree  that  three  things  must  concur  in  order  to  constitute  a  valid  claim  for  gen- 
eral average  contribution :  1.  There  must  be  a  common  danger  to  which  the  ship, 
eai^,  and  crew  were  all  exposed,  and  that  danger  must  be  imminent  and  appar- 
ently inevitable,  except  by  incurring  a  loss  of  a  portion  of  the  associated 
interests  to  save  the  remainder;  2.  There  must  be  the  voluntary  sacrifice  of  a 
part  for  the  benefit  of  the  whole,  as  for  example,  a  voluntary  jettison  or  cast- 
ing away  of  some  portion  of  the  associated  interests  for  the  purpose  of  avoiding 
the  common  peril,  or  a  voluntary  transfer  of  the  common  i>eril  from  tlie  whole 
to  a  particular  portion  of  those  interests;  3.  The  attempt  so  made  to  avoid 
the  common  peril  to  which  all  those  interests  were  exposed,  must  Ixs  to  some 
practical  extent  successful,  for  if  nothing  is  saved  there  cannot  be  any  such 
contribution  in  any  case."  It  was  there  held,  however,  that  the  sacri- 
nee  would  be  regarded  as  voluntary  if  the  will  of  the  master  contributed  in 
any  degree  to  the  loss,  as  where  in  his  efibrts  to  beacli  his  ship  for  the  pur> 
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pose  of  MTing  the  cargo,  she  struck  on  a  rock  of  vhose  existeDce  he  had  na 
knowledge. 

An  excellent  illustration  of  the  doctrine  that  only  voluntary  and  not  acci- 
iental  loss  is  the  subject  of  general  ayerage,  is  found  in  HaMoneg  t;.  louder 
6  Blatchf.  294,  and  affirmed  by  the  supreme  court  of  the  United  States,  oo 
appeal,  in  Fowler  v.  RaM<me9,  12  Wall.  102.     The  case  was,  that  the  bow  of 
a  ship  having  been  much  cut  by  ice,  and   there  being  imminent    djtnger 
of  the  loss  of  the  vessel  and  cargo,  the  master,  for  the  purpose  of  savings  aa 
much  as  possible,  ran  her  ashore,  and  the  cargo,  though  much  wetted  in  coo- 
sequence,  was  saved,  and  it  was  held  that  the  doctrine  of  general  average 
should  be  applied.    A  part  of  the  cargo,  however,  was  composed  of  linseed 
which  had  been  previously  wet  by  water  running  through  the  holes  cut  by 
the  ice,  and  it  was  held  that  this  dama^  was  not  the  subject  of  general  av- 
erage, not  having  been  in  any  degree  voluntarily  incurred.    On  similar  groonds 
it  has  been  held  that  where  the  loss  is  inevitable,  it  cannot  be  turned  into  a 
voluntary  sacrifice  so  as  to  be  made  the  subject  of  general  average.     Thas^ 
where  part  of  a  cargo  was  lime  which  ignited  by  becoming  wet,  and  was  thrown 
overboard  to  save  the  shipand  the  rest  of  the  cargo,  it  was  held  that,  as  the  lime 
must  have  been  destroyed  by  fire  if  it  had  not  been  thrown  overboard,  it  bad 
ceased  to  possess  value  and  could  not  be  made  a  voluntary  sacrifice  and,  there- 
fore, there  was  no  case  for  general  average:    CroekeU  v.  Dodge^  12  Me.  190. 
Ho  where  a  vessel  was  purposely  run  on  shore  after  it  was  discovered  that  she 
would  inevitably  go  ashore  anyhow:  Meeeh  v.  Robinton,  4  Whart  960,  citing 
the  principal  case  as  substantially  overruling:  Sims  v.  Oumeif,  4  Binn.  524. 

It  is  undoubtedly  the  settled  doctrine  in  the  United  States  that  where  a 
vessel  is  voluntarily  stranded  for  the  purpose  of  saving  the  cargo,  and  the  cargo 
is  thereby  saved,  although  the  ship  is  wholly  lost,  it  is  a  case  for  general  av- 
erage: Gray  v.  W<Un,  7  Am.  Dec  642,  and  note:  PaUm  v.  Darling,  1  Clifil 
154;  Mutual  Scatty  Ins.  Co.  v.  Cargo  qf  Brig  Oeorgt,  Olcott^  89;  Sturgess  v. 
Gary,  2  Curt.  59;  Star  qf  Hope,  fi  WaR  203;  Fwoler  v.  Hathbones,  12  Id.  lQ2s 
Boies  qf  Cotton,  8  Blatchl  221;  FUepatrick  v.  Sight  Hundred  Bales  qf  Cotton^ 
SBened.  42. 


GOMMONWEAI/TH  i;.  MXTBBAY. 

[11  taaoBAiiT  k  BAWU^  18.] 

Quo  WAUumo,  Object  of. — ^The  object  of  the  writ  of  quo  warranto  was  to 
remove  or  terminate  some  usurpation  of  the  rights  or  prerogatives  of  ths 
crown. 

Quo  Wab&anto  Agaistst  ▲  Munsrsa  cannot  be  sustained  where  there  is 
no  established  church  and  each  religious  society  manages  its  own  con- 
cerns. He  does  not  hold  an  office  connected  with  the  administration  ol 
justice,  nor  does  he  ezeroise  a  right  or  franchise  belonging  to  the  common- 
wealth. 

Quo  Wabbanto.     The  case  is  saffioiently  stated  in  the  opinion. 

Milnor  and  Bawls,  for  the  writ. 

0,  </.  IngersoU,  contra. 

By  Court,  Tilghman,  C.  J.    A  rule  having  been  laid  on  the 
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defendant  to  show  cause  why  an  information  in  the  nature  of  a 
^hto  warranio  should  not  be  filed  against  him  to  show  by  what 
anthority  he  exercises  the  functions  of  "  minister  in  charge  of 
"Wesley  church  "  It  is  objected  by  his  counsel  that  the  religi- 
ous office  which  he  exercises  is  not  the  subject  of  a  quo  uhm^ 
ranto. 

The  statute  of  9  Ann.  Ch.  20  not  having  been  extended  to 
this  commonwealth,  all  our  proceedings  in  natture  of  quo  toar- 
ranio  are  at  common  law.  The  ancient  writ  of  quo  warranto 
haying  been  found  inconyenient  has  been  long  discontinued, 
and  the  information  in  nature  of  quo  warrardo  adopted  in  lieu 
of  it.  But  informations  are  not  granted  except  in  cases  where 
the  writ  itself  would  have  lain.  We  must  inquire,  therefore, 
what  those  cases  are.  The  object  of  the  writ  of  quo  warranto 
deems  to  have  been  to  remove  some  usurpation  of  the  rights  or 
prerogatives  of  the  crown.  It  is  defined  by  Blackstone  (3  Com. 
262)  to  be  ''  in  nature  of  a  writ  of  right  for  the  king  against  him 
who  claims  or  usurps  any  office,  franchise,  or  liberty,  to  inquire 
by  what  authority  he  supports  his  claim,  in  order  to  determine 
the  right."  Now,  of  what  nature  is  the  office  held  by  the  de- 
fendant ?  It  appears  by  the  affidavits  laid  before  us  that  he  acts 
as  a  minister  or  pastor  of  the  Wesley  church;  an  office  to  which 
no  salary  is  attached,  although  he  has  received  a  small  sum  from 
several  members  of  the  congregation  as  a  charitable  donation 
in  consideration  of  his  age  and  infirmity.  It  is  difficult  to  con- 
ceive how  he  has  usurped  any  right  or  prerogative  of  this  com- 
monwealth. We  have  no  established  church.  Every  religious 
society  is  left  to  the  management  of  its  own  concerns.  They 
elect  their  ministers  as  they  please.  The  government  has  noth* 
ing  to  do  with  it.  It  appears  that  the  legal  title  of  the  Wesley 
church  is  vested  in  trustees,  and  that  the  congregation  is  di- 
vided into  two  parties.  Those  by  whom  the  defendant  is  sup- 
ported have  lately  obtained  a  charter  of  incorporation  under 
which  the  defendant  was  elected  minister.  But  their  oppo- 
nents, at  whose  instance  the  rule  to  show  cause,  etc. ,  was  laid, 
disdain  the  charter  and  stand  upon  the  voluntary  association  by 
which  the  whole  congregation  was  united  before  the  church  was 
built.  And  they  have  elected  another  minister,  of  the  name  of 
Johnson.  Each  party  asserts  itself  to  be  a  majority  of  the 
whole  congregation.  Those  who  move  for  the  information  say 
that  they  have  no  other  remedy.  But  that  is  not  the  case.  An 
ejectment  may  be  brought  for  the  church,  in  the  name  of  the 
trustees,  and  then  it  may  be  tried  which  party  is  entitled  to  the 
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possession.    Indeed,  it  is  in  proof  that  an  indictment   for  a 
forcible  entry  and  detainer  is  now  pending.     The  office  af  min* 
ister  of  a  church  is  no  way  connected  with  theadnuDistration  of 
justice.     Neither  is  it  a  right  or  fraochise  which  belongs  to  the 
commonwealth.     An  information  has  been  granted  against  one 
who  exercised  the  office  of  a  constable :  Eex  t.  Goudge,  2  Str. 
1218.     So  against  one  who  exercised  the  office  of  bailiff  of  an 
ancient  yille:  Bex  t.  Boyles^  2  Id.  836.     So  against  one  who  ex- 
ercised the  office  of  a  trustee  for  the  superiotendence  of  a  pub- 
lic port  under  a  statute :  1  Id.  299.     In  the  first  two  of  these 
cases,  the  administration  of  justice  was  concerned;  in  the  last, 
the  king's  prerogatiTc.     An  information  lies  against  one  ttLo 
claims  an  exclusive  right  of  ferry  over  a  public  river.    There, 
again,  prerogative  comes  in  question,  and,  besides,  the  pablio 
is  much  interested.    But  on  information  has  been  refused  to  try 
the  validity  of  the  election  of  a  churchwarden:    Bex  v.  Daw^ 
berry ^  2  Str.  1196.     There  are  two  cases  in  which  rules  to  show 
cause,  etc.,  have  been  granted  by  this  court  to  decide  the  valid* 
ity  or  the  election  of  vestrymen  and  churchwaisdens:    The  Ccrni- 
montoealih  v.  Cain,  6  Serg.  &  R.  610,  and  The  Commonwealth  v. 
Woelper,  3  Id.  29,  52  [8  Am.  Dec.  G28].     In  the  former,  the  rule 
was  discharged,  and  in  the  latter  it  was  made  absolute;  and  the 
defendant  was  convicted  and  removed  from  office.     But  in  both 
these  cases  the  parties  on  each  side  claimed  under  the  same 
charter;    neither   was   it   questioned  whether  an  information 
would  lie;  both  being  willing  to  have   the  election  decided 
in  that  way.     In  the  present  instance,  those  who  press  the 
information  disdain  the  charter.    And  in  this  they  are  very 
right;  for  if    the  charter  is  to  govern,   the  case   is  against 
them.     No  authority  has  been  shown  for  an  information  in 
a  case  like  the  present.    Its  being  a  very  convenient  remedy, 
is  not  cause  sufficient.     And,  indeed,  if  convenience  were  to  be 
consulted,  there  are  two  sides  to  the  question.     By  interfering 
too  promptly  in  disputes  of  this  kind,  we  might  introduce  a 
flood  of  business  which  would  sweep  eveiything  else  out  of 
court.     It  is  the  opinion  of  the  court  that  this  is  not  a  case 
l^roper  for  an  information,  and,  therefore,  the  rule  should  be 
discharged. 
Bule  discharged. 
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Funk  v.  Voneida- 

[11  SsaaxABT  k  Sawls,  110.] 

Crs  Woia>s  Grant,  Baboain  avd  Sell,  by  operation  of  the  statnte,  are 
a  covenant  against  all  incumbrances  done  or  suffered  by  the  grantor. 
This  covenant,  if  broken  at  all,  is  broken  the  moment  it  is  entered  inta 

Thx  Special  Covenakt  arising  from  the  use  of  the  words  grant,  bargain, 
and  sell  is  not  impaired  by  a  general  covenant,  not  inconsistent  there- 
with, nor  by  the  fact  that  the  incumbrances  made  by  the  giantor  ars 
duly  recorded. 

CoyKNA>'T  AGAINST  Incumbbakcbs,  Actiom  ON. — If  there  is  an  existing  in- 
cumbrance when  the  deed  is  made,  the  covenant  against  incumbrances  it 
at  once  broken;  but  no  more  than  nominal  damages  can  be  recovered 
until  the  grantee  has  removed  the  incumbrance,  or  called  on  the  grantor 
to  do  so,  or  has  suffered  loss  from  it.  The  grantee  may  remove  the  in- 
cumbrance before  it  is  due,  and  if  he  does  so,  may  recover  of  the  grantot 
the  amount  necessarily  paid  to  effect  such  removal. 

This  AcnoN  or  Wabbaktia  Chabtje  described. 

The  Equitt  Powebs  of  the  courts  of  law  in  Pennsylvania  considered. 

Ebbob  to  the  Lancaster  district  court,  in  an  action  of  cov- 
enant brought  by  Ihe  plaintiff  in  error  against  the  defendants, 
executors  of  the  will  of  William  Becbtoll,  deceased.  The 
plaintiff  declared  on  a  covenant  contained  in  a  certain  indenture 
made  between  himself  and  the  said  Becbtoll  and  wife,  April  1, 
1814,  whereby  the  said  Becbtoll  and  wife  covenanted  to  and 
witb  the  said  plaintiff,  among  other  things,  that  for  the  con- 
sideration  therein  expressed,  tbey,  "by  the  said  indenture  had 
granted,  bargained,  sold,  aliened,  enfeoffed,  released  and  con- 
firmed, and  by  the  said  indenture  did  grant,  bargain,  sell,  alien, 
enfeoff,  release,  and  confirm  unto  the  said  plaintiff,  and  to  hie 
heirs  and  assigns,*'  certain  premises  therein  described.  And 
the  plaintiff  further  averred  that  the  said  Becbtoll,  at  the  time 
of  making  said  indenture  "  was  not  seised  of  an  indefeasible 
estate  in  fee-simple  in  the  lands  and  premises  above  mentioned, 
freed  from  incumbrances  done  or  suffered  from,  and  by  the  said 
William  Becbtoll,  but  that  at  the  time  last  aforesaid  the  estate 
in  fee-simple  of  the  said  William  Becbtoll,  in  the  said  premises, 
were  subject  to  incumbrances,  which  had  been  done  and  suf- 
fered by  him,  the  said  William  Bechtoll,"  and  that  the  said 
Becbtoll  and  his  executors  "did  not,  nor  have  not,  nor  have 
either  of  them  kept  the  e^aid  covenants,  but  had  and  have 
broken  the  same,"  to  the  damage,  etc.  Pleas,  performance 
and  payment,  with  leave  to  give  special  matter  iii  evidence. 
The  plaintiff  gave  in  eyidence  a  deed  from  Becbtoll  and  wife  to 
himself,  dated  April  1,  1814,  which  contained  a  covenant  ol 
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special  warranty.  He  also  gave  in  evidence  a  mortgage  from 
the  said  Bechtoll  to  the  esecutors  of  John  Bechtoll,  dated  April 
i,  1812,  for  a  certain  sum  payable  in  installments,  the  last  of 
which  was  to  become  due  April  1, 1830.  He  then  offeied  to 
prove  that  he  never  knew  of  the  incumbrance  until  in  the  year 
1816;  that  when  its  existence  became  publicly  known,  his  cred- 
itors pushed  him,  believing  his  property  insufficient  to  pay  said 
mortgage  and  all  his  debts;  that  to  quiet  their  uneasiness,  he 
appointed  assignees  who  agreed  to  accept,  and  that  a  deed  of 
assignment  was  prepared;  that  the  assignees  with  the  creditors' 
consent  would  have  sold  the  property  to  the  best  advantage,  if 
the  defendants  would  lift  the  said  mortgage;  but  that  they  re- 
fused, and  that  in  consequence,  one  of  the  creditors  brought 
suit,  and  arbitrators  awarded  in  his  favor  two  thousand  six 
hundred  and  thirty-nine  dollars  and  twenty  cents,  and  on 
March  11,  1817,  the  whole  of  the  premises  were  sold  by  the 
sheriff  for  two  thousand  eight  hundred  and  fifty  dollars.  Ob- 
jection being  made,  this  evidence  was  rejected,  to  which  ruling 
exceptions  were  duly  taken  and  sealed.  The  court  charged  the 
jury,  in  substance,  that  no  damage  had  been  proved,  and  that 
on  the  covenant  implied  from  the  words  ''  grant,  bargain,  and 
sell,"  under  the  act  of  assembly  of  May  28,  1715,  no  action 
would  lie,  although  incumbrances  existed  until  suit  was  brought 
upon  them,  or  the  plaintiff  was  otherwise  actually  damnified  by 
them,  that  the  mortgage  being  on  record  was  notice  to  all  the 
world,  and  that  the  plaintiff  should  have  protected  himself  by 
express  covenants;  and  that  under  the  circumstances,  the 
plaintiff's  action  was  brought  too  soon,  and  could  not  be  main- 
tained; to  which  opinion  exceptions  were  duly  taken  and  sealed. 

Porter  and  Buchanan,  for  the  plaintiff  in  error. 

Jenkins  and  Hopkins,  for  the  defendants  in  error. 

By  Court,  Duncan,  J.  The  great  change  introduced  by  the 
act  of  assembly,  rendering  real  estate  subject  to  judicial  sale 
for  payment  of  det>ts,  and  the  necessity  imposed  on  our  courts 
from  the  want  of  direct  chancery  jurisdiction  of  considering  eveiy 
equitable,  tangible  interest  in  land  subject  to  levy  and  sale,  pro 
duce,  frequently,  consequences  which  call  for  a  liberal  exercise 
of  equitable  powers  accommodated  to  this  new  state  of  things. 

I  will  consider  the  special  errors  assigned  in  the  following 
order:  1.  Whether  any  breach  of  covenant  entered  into  by  the 
grautor  had  occurred,  so  as  to  render  him  liable  to  any  action 
without  some  evidence  of    direct,  actual  damages;    and,   2 
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Wliether  the  plaintiff^  without  haying  laid  any  consequential 
cl&xnages,  could  give  any  evidence  of  them — ^and  this  will  dis- 
pose of  the  whole  case.    The  words  grant,  bargain  and  sell, 
\>y  the  operation  of  law,  and  the  express  words  of  the  act  of 
assembly,  are  a  covenant  against  incumbrances  done  or  suffered 
l>y  the  grantor;  in  other  words,  that  the  estate  was  not  defeasible 
"by  any  act  done  by  him.     The  action  is  brought  on  this  cove- 
nant.     Now,  this  covenant    was  broken  the  very  instant  it 
iw'as  entered  into.    The  special  covenant  is  by  no  means  incon- 
sistent with  this  general  covenant.     The  implied  covenant  is 
not  controlled  by  the  special  one — the  effect  of  the  words 
errant,  bargain  and  sell,  can  only  be  limited  **  by  express  words 
contained  in  the  deed."    Such  is  the  direct  provision  of  the  act. 
There  is  no  express  limitation;  and  to  imply  one  would  be  con- 
trary to  natural  justice  and  the  intention  of  the  parties.    It  is 
an  unqualified  covenant  against  incumbrances  done  and  suffered 
by  the  grantor,  or  those  under  whom  he  claims;  nor  can  it 
make  anj  difference  that  the  mortgage  was  recorded,  and  the 
plaintiff  had  therefore  constructive  notice.    It  is  no  answer  to 
his  complaint  to  say  it  was  his  duty  to  search  the  record,  and 
to  have  protected  himself  by  some  special  covenant  against  this 
specific  incumbrance.     It  was  no  part  of  this  case  that  he  had 
actual  notice;  but  if  he  had,  it  could  make  no  difference. 

The  plaintiff  covenanted  against  all  incumbrances.  The  rule 
as  to  the  vendee  is  caveat  emptor.  So  let  the  vendor  take  care 
of  the  covenants  he  entered  into.  There  was  no  special  stipu- 
lation on  the  subject,  and  the  plaintiff  might  safely  rely  on  the 
general  one.  Notice  of  the  mortgage  would  make  no  difference, 
as  we  determined  in  Levii  v.  WUherington,  1  Lutw.  817.  In  an 
indenture  reciting  a  lease,  where  the  party  covenanted  that  the 
original  lease  was  good  and  unincumbered,  an  action  of  cove- 
nant alleging  an  incumbrance,  notice  of  it  was  pleaded,  and  on 
demurrer,  the  plaintiff  had  judgment.  An  action  on  the  case  for 
deceit  would,  I  apprehend,  lie  if  there  was  no  covenant,  the 
incumbrance  being  sealed.  In  that  action,  notice  to  the  grantee 
would  be  decisive  in  favor  of  the  grantor;  but  it  cannot  alter 
the  case  in  this  action  of  covenant.  The  mortgage  here  was  a 
subsisting  incumbrance;  the  covenant  was  therefore  broken — 
ouster  or  eviction  was  not  necessary.  An  allegation  of  a  breach 
as  wide  as  the  covenant  was  sufficient  to  entitle  the  plaintiff  to 
nominal  damages;  and  the  defendants  by  pleading  covenants 
performed,  have  admitted  the  existence  of  the  incumbrance.  A 
mortgage,  though  there  can  be  no  recovery  on  it  until  a  yeas 
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after  last  installment  becomes  due,  is  a  present  incumbent  weight 
on  tbe  inheritance  from  the  moment  it  was  given.    The  law  on 
this  subject  is  laid  down  with  precision  and  accuracy  in  the  very 
able  judgment  of  Chief  Justice  Parsons  in  Preacott  y.  TYueman, 
4  Mass.  630  [8  Am.  Dec.  246]:  '*If  a  mortgage  is  the   incum- 
brance, it  being  only  a  collateral  security,  the  grantee  can  only 
recover  nominal  damages,  unless  he  has  removed  it,  because 
the  mortgagee  can  compel  the  mortgagor  to  pay  the  debt,  which 
is  the  principal  security;  but  if  the  grantee  has  paid  it,  so  that 
the  mortgage  is  discharged,  tbe  sum  secured  by  the  mortgage 
is  tbe  measure  of  damages."    And  I  am  of  opinion  that  where 
the  mortgage-money  is  not  due,  but  the  grantee  chooses  to  pay 
it,  tbe  jury  ought  to  allow  him  the  fair  price  it  necessarily  cost 
him;  for  it  would  be  a  most  inconvenient  doctrine  to  hold  that 
the  vendee  was  to  wait  ten  years  until  the  last  installment  became 
due,  and  the  yendor  a  beggar.     But  whether  the  plaintiff  paid 
it  or  not,  still  he  was  entitled  to  nominal  damages — the  covenant 
was  broken.     The  mistake  consists  in  supposing  the  eviction 
to  be  the  breach  of  covenant;  whereas,  it  is  but  a  consequence 
of  the  breach;  the  breach  was  an  immediate  one.     The  existence 
of  the  incumbrance  was  the  breach;  consequential  damages 
arose  from  the  execution,  but  cause  of  action  from  the  incum- 
brance; and  here  was  the  error  of  the  learned  judge,  whose 
opinion  was  "  that  if  no  suit  was  brought,  nor  damages  sus- 
tained, he  was  not  damnified  by  any  breach  of  covenant;  the 
action  was  brought  too  soon.     He  could  not  support  a  suit  of 
this  kind  until  some  damage  was  actually  sustained ;  ^nd  until 
he  was  put  to  trouble  by  it  from  default  of  defendants  in  not 
discharging  the  incumbrances  as  they  arose,  he  cannot  complain 
of  the  covenant,  and  the  mortgage  being  a  record,  was  notice 
to  all  the  world;  it  was  the  plaintiff's  duty  to  search  the  record, 
and  he  might  have  protected  himself  by  special  covenants,  and 
as  he  had  not  done  so,  he  could  not  sustain  his  action." 

On  the  second  head  of  inquiry,  it  is  to  me  evident  that  if  the 
plaintiff  had  laid  the  consequential  damages  he  offered  to  prove, 
the  evidence  should  have  been  received;  but  as  they  were  not 
laid,  and  not  confessed  by  the  plea  of  covenants  performed,  it 
is  as  evident  the  mortgage  was  properly  overruled.  If  he  had 
discharged  the  mortgage,  this  ought  to  have  been  stated  as  the 
actual  gravamen.  So  if  by  a  judicial  sale  he  had  sustained,  as 
was  alleged,  the  ultimate  damages  which  he  ever  could  sustain, 
this  gravamen  ought  to  have  been  laid.  This  is  a  new  conse* 
quence.  arising  from  the  liability  of  lands  to  sale  for  payment 
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of    debts.     There  being  no  court  of  chancery  to  which  the 
grantee  could  apply  for  relief,  and  he  would  be  remediless,  un- 
less lie  could  recover  in  this  action,  we  must  apply  the  rules  of 
eq^xiity  to  this  state  of  things,  unknown  to  the  common  law.     It 
^will  not  do  to  wait  until  the  day  of  payment  arrives,  or  until  it 
pleases  the  mortgagee  to  proceed.     The  mischief  is  already 
clone;  he  has  sustained  the  ultimate  damages  he  can  ever  sus- 
tain.    The  purchaser  at  sheriff's  sale,  ns  his  assignee,  could 
support  no  action  as  on  a  covenant  ininning  with  the  land;  he 
lias  sustained  no  injury;  and  this  even  on  the  reason  of  the 
common  law.     The  grantee   ought  to  recoTer  all  the  actual 
damages  he  has  sustained  by  the  grantor's  violation  of  his  cove- 
nant, because  the  very  sale  is  a  consequence  of  the  incum* 
l>rance.     If  there  is  a  judgment  against  him  for  the  smallest 
sum,  insufficient  to  condemn  his  lands  by  taking  in  the  mort- 
g^age,  which  is  a  reprisal  if  due  within  seven  years,  his  land  is 
condemned  and  sold  by  means  of  this  very  incumbrance;  sold 
for  less,  minus  the  mortgage-money.    Is  not  this  an  actual  dam- 
nification to  this  amount,  occasioned  by  the  breach  of  cove- 
nant?   If  it  was  a  judgment  with  stay  of  execution,  and  the 
lands  sold  on  a  judgment  against  grantee,  and  the  prior  judg- 
ment against  grantor,  paid  out  of  the  proceeds  of  iho  sale,  this 
in  a  damnification.     So  here,  by  the  operation  of  law,  a  conse- 
qaential  damage  arises  from  the  delinquency  of  the  grantor;  in 
reality  the  plaintiff  has  sustained  every  possible  damage  he  can 
sustain,  he  can  suffer  no  more.     It  is  the  same  thin^  to  him  as 
if  the  land  had  been  sold  on  the  mortgage  given  by  the  grantor. 
The  equity  of  this  case  is  to  award  to  the  plaintiff  the  fair, 
pr  sent  value  of  the  mortgage.     In  making  that  estimate,  in- 
terest will  be  deducted  for  the  nbminal  sum,  as  the  installments 
become  due,  and  if  there  are  any  bonds  outstanding,  though 
not  due  at  the  time  of  action  or  at  the  trial,  deduct  the  interest 
until  they  become  due,  setting  them  off,  and  thus  justice  will  be 
done  all  round.     The  weight  of  this  incumbrance  lessened  the 
value  of  the  land  to  this  amount;  for,  instead  of  the  full  price 
of  the  land  being  received  by  the  plaintiff,  the  purchaser  holds 
it  back  to  pay  this  incumbrance.     No  action  could  be  main- 
tained by  the  purchaser,  because  the  covenant  being  broken,  it 
was  a  chose  in  action  not  assignable:  2  Johns.  1  [Oreenby'a  Ad" 
miniUrators  v.  Wilcocks,  3  Am.  Dec.  379];  2  Mass.  455. 

But  if  this  was  a  continuing  covenant  running  with  the  land, 
the  assignee  could  maintain  no  action.  He  had  sustained  no 
damage.     The  damage  had  been  Ku.stained  to  the  full  value  of 
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theooYenant  at  the  sale.     A  breach  might  have  been  assignable 


to  cover  the  whole  damages.     The  case  of  Ancefior  and 
resembles  this;  when  the  altimate  damage  is  sustained  in  the 
life  of  the  ancestor,  and  the  land  does  not  descend  to  the  heir, 
the  covenant  which  runs  with  the  land  does  not  descend  to  the 
heir;  therefore,  the  executors  shall  recover  the  whole  ultimate 
damages:  Lucy  v.  Levingston,  1  Vent.  175;  2  Lev.  26.     It  seems 
to  me  to  follow,  even  on  principles  of  law,  that  the  plaintiff  is 
entitled  to  recover  all  the  damages  he  has  actually  sustained, 
which  is  the  full  value  of  the  mortgage.    The  leading  decisions, 
English  and  American,  vrill  be  found  in  a  valuable  note  of 
Mr.   Wheaton,  to  Duvall  and  Craig,  2  Wheat.   62.     On    the 
whole  of  this  case,  as  the  plaintiff  had  a  cause  of  action, 
vrithout  proof  of  actual  damage  on  the  breach  which  instantlj 
arose,  at  least,  for  nominal  damages,  and  although  the  ground 
is  untrodden,  it  is  the  opinion  of  my  brother  Gibson,  as  well  as 
the  chief  justice  giving  no  opinion,  not  having  been  present  at 
the  argument,  that  the  plaintiff,  by  assigning  specially  the  conse- 
quential damages  arising  from  the  breach  of  covenant,  accord- 
ing to  the  evidence  offered  by  him,  stating  that  the  land  was  of 
less  value,  by  reason  of  the  incumbrance,  and  that  he  was 
prevented  from  selling  it  as  advantageously  as  he  might  have 
done,  and  that,  in  fact,  it  was  sold  by  process  of  law  for  so 
much  less,  would  be  entitled  to  recover  the  full  value  of  the 
mortgage.    Whether  a  grantee  could  not,  by  calling  on  the 
grantor  to  remove  the  incumbrance,  recover  this  value,  where 
there  has  been  no  sale,  no  eviction,  and  even  before  the  mort- 
gage-money became  due,  is  another  question,  which  is  not  nec- 
essary now  to  decide;  but  in  tracing  this  doctrine,  both  in  courts 
of  law  and  equity,  it  is  by  no  means  clear  that  in  our  mixed 
administration  of  law  and  equity  he  ought  not.     It  would  be 
very  inconvenient  if  he  should  not.     Transfers  of  the  land  are 
so  very  frequent,  lands  are  so  continually  changing  owners,  the 
policy  of  our  laws  is  so  much  in  favor  of  removing  every  impedi- 
ment iu  the  way  of  alienation,  and  the  hardship  is  so  great  iQ 
the  grantee,  who  is  entitled  to  the  full  benefit  of  his  covenant, 
that  I  would  feel  a  strong  desire  to  relieve  him,  if,  by  an  anal- 
ogy  to  any  principle  of  the  common  law  or  any  rule  of  equity, 
it  could  be  done.     For  the  grantee  to  wait  until  he  is  evicte^i, 
locks  up  all  property,  suspends  all  improvements;  for  who 
would  be  willing  to  make  improvements  and  wait  till  he  ia 
evicted,  and  when  he,  viz.,  the  grantor,  may  be  unable  to  mak« 
any  compensation.     The  arguments  ab  inconvenietUi  are  u^:* 
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ftxuswerable.  Acd  why  Bhoold  he  not  be  obliged  immediately  to 
perform  his  covenants  ?  If  the  buyer  does  not  take  a  covenant, 
the  rule  of  law  is  caveai  emptor;  let  the  seller  then  take  care  not 
to  enter  into  this  covenant. 

In  the  antiquated  action  of  wafrarUia  chartcB,  the  good  old 
oommon  law  contained  some  provision.  A  taarrantia  charios  lay 
l>efore  any  impleading,  but  the  writ  supposed  an  impleading. 
IL  man  might  have  warrantia  chartoB  quia  timet  implicari,  and 
recover  pro  loco  et  tempore^  but  no  execution  would  be  awarded; 
l>ut  if  he  be  ousted  after,  he  shall  have  his  warranty  on  his  first 
recovery;  but  it  seems  in  that  case  he  shall  make  request  to  the 
"warrantor  pending  the  assize  to  administer  a  bar:  22  Yin.  421; 
Warraniia  Chartas,  P.  pi.  1;  Pitz.  N.  B.  134,  K.;  Boll  v.  0«6om, 
Hob.  22;  Co.  Lit.  100,  a.  And  if  the  defendant  appears,  and 
says  he  is  not  impleaded,  he,  by  this  plea,  confesses  the  war- 
ranty, and  the  plaintiff  shall  have  judgment  to  recover  his  war- 
ranty: Pitz.  N.  B.  134,  K  Pitzherbert  there  says:  "It  is  to 
be  observed,  moreover,  that  it  is  good  policy  if  a  man  suspects 
anything,  to  bring  this  writ  of  warrantia  chartm  by  times,  be- 
cause it  binds  all  the  lands  of  the  warrantor  from  the  time  of 
the  writ  brought.  There  is  a  very  strong  and  substantial  rea- 
son why  the  writ  of  quia  timet  should  issue  before  impleading." 
A  warrantia  chartce,  or  writ  of  mesne,  may  be  brought  before 
the  party  take  loss:  Crookhay  v.  Woodward,  Hob.  217.  A  writ 
of  warrantia  lies  before  damages  and  recovery  pro  loco  et  tem- 
pore: Br.  Petition,  pi.  26,  recites  6  Ed.  lY.,  118.  And  aU  the 
ancient  curious  learning  on  this  subject  will  be  found  in 
Lynn  Corporation  v.  London  CorporaiUm,  4  T.  B.  130.  Suits  quia 
timet  are  proper,  both  in  law  and  equity.  It  is  at  law,  if  a  loar- 
rantia  chartce.  In  equity,  where  A.  had  mortgaged  the  manor 
of  Guildford  for  two  thousand  five  hundred  pounds,  and  then 
devised  to  B.  for  life,  remainder  in  fee  to  C.  C.  preferred  his 
bill  to  force  B.  to  pay  his  share  of  the  mortgage-money,  and 
decided  accordingly,  and  there  have  been  twenty  cases  since  of 
the  like  nature:  Hayes  v.  Hayes,  Ch.  Cas.  223.  So  in  Ranelagh 
V.  Hays,  1  Yern.  189.  Covenant  to  save  harmless  and  on  cause 
shown,  a  decree  to  clear  the  earl  of  Banelagh  from  all  incum- 
brances within  a  reasonable  time;  and  the  lord  keeper  compared 
it  to  a  cautionary  bond,  where,  although  the  surety  is  not 
troubled  or  molested  for  the  debt,  yet  at  any  time  after  the 
money  became  payable  on  the  original  bond,  the  court  will 
decree  the  principal  to  discharge  the  debt,  "it  being  unreason- 
ble  that  a  man  should  always  have  such  a  cloud  hanging  over 
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Lim."  So  before  day  of  payment,  by  Sir  Thomas  Powia,  ar^. 
^fuendo:  Gilb.  Eq  69.  Contract  was  to  save  harmless  from  pay- 
ment of  rent  to  the  crown.  Plaintiff  suggested  he  was  sued  in 
the  exchequer,  but  it  was  not  charged  in  the  bill  ]iere«  or  proved 
there,  that  the  rent  was  behind,  yet  the  court  decreed  it  in 
specie,  and  the  master  to  tax  the  damages:  Hayes  t.  Ranelagh^ 
2  Ch.  Cas.  146.  Any  covenant,  though  not  specific,  but  only  a 
general  personal  covenant  for  indemnity,  will  be  decreed  in 
chancery;  for  equity  prevents  mischief,  and  it  is  unreasooable  a 
man  should  have  a  cloud  continually  hanging  over  him;  yet  it 
seems  that  where  the  incumbrance  is  not  necessary,  but  con* 
tingent,  you  should  recover  no  damages  at  law  till  a  breach,  and 
therefore  ought  not  to  decree  it  in  equity:  Gil.  Eq.  5;  Mos. 
818;  1  Fonb.  41. 

Chancellor  Kent,  in  Champion  v.  Brown,  6  Johns.  Ch.  406 
[10  Am.  Dec.  843],  states  it  as  a  general  principle  that  equity 
will  decree  the  performance  of  a  general  covenant  of  indemnity, 
though  it  sounds  only  in  damages,  on  the  principle  billa  quia 
timet,  and  in  that  case,  the  chancellor  decreed  specific  perform- 
ance, though  no  damages  had  been  sustained,  merely  a  proba- 
bility that  there  afterwards  might  be.  Here  this  incumbrance 
of  ibp  mortgage  is  not  contingent;  it  is  certain,  and  here  is  a 
breach  of  the  covenant.  It  is  a  maxim  in  that  court  that  equity 
prevents  mischief:  Francis's  Maxims,  Max.  8;  and  Fonbl.  ut 
supra.  The  prevention,  which  should  be  one  of  the  principal 
objects  of  our  system  of  jurisprudence,  constitutes  a  very  im- 
portant part  of  equitable  jurisdiction.  With  a  view  to  this  ob- 
ject, courts  of  equity  entertain  suits  quia  timet.  The  very  de- 
nomination of  this  bill  was  probably  borrowed  from  the  title  of 
some  ancient  writs  of  common  law;  for,  as  Sir  Edward  Coke 
observes:  Co.  Lit.  100,  there  be  some  writs  of  law  that  may  be 
maintained  quia  timet,  before  any  distress,  molestation,  or  im- 
pleading; and  then  he  mentions  a  warrantia  chartce,  before  he 
be  impleaded,  and  these  may  be  called  brevia  anlicipanlia,  or 
writs  of  prevention.  The  general  principles  of  these  bills  are 
said  to  embrace  every  case.  Where  a  person  is  apprehensive  of 
being  subjected  to  a  future  convenience,  probable,  or  even  pos- 
sible to  happen,  or  be  occasioned  by  the  neglect,  inadvertence, 
or  culpability  of  another,  he  may  exhibit  this  bill  quia  timet, 
which  will  quiet  the  party's  apprehension  of  future  inconveni- 
ence by  removing  the  causes  which  led  to  it:"  1  Mad.  Ch.  218. 
Now,  as  chancery  would  compel  the  execution  of  these  cov- 
enants in  specie,  on  a  bill  of  quia  timet,  and  as  at  tiie  common 
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la-vr  some  proTision  for  secaritj,  eyen  on  suspicion,  is  giTen, 
before  anj  breach  or  any  eviction,  I  musfc  confess  it  appears  to 
me  but  reasonable  to  give  the  relief  in  our  courts,  by  substi- 
tuting the  value  of  the  incumbrauce  for  the  specific  perform- 
ance, which  is  a  course  very  common  in  our  courts.     Here  the 
common  law  is  adapted  to  the  general  regulation  of  the  trans- 
actions of  man;  its  principles  all  tend  to  that  end.     If  great 
inconvenience  would  result  from  the  decision,  which  may  be 
avoided  by  a  different  course,  and  if  pursuing  that  course,  no 
principle  of  the  common  law  is  infringed,  so  far  inconvenience 
ought  to  affect  the  mind  of  a  judge.    Here  the  inconvenience  is 
not  only  great,  but  the  injury  is  irremediable.     Every  day  new 
cases  arise,  and  are  determined  on  their  own  reason.     The  doc- 
trine that  in  an  action  of  covenant,  on  a  covenant  such  as  this, 
no  more  than  nominal  damages  shall  be  given,  until  eviction  or 
a  payment  of  the  incumbrance,  can  produce  but  little  incon- 
venience, where  there  is  a  court  of  chancery,  as  the  party  may 
go  into  court,  and  by  his  bill  quia  timet  cause  *the  vendor  to 
remove  the  incumbrance. 

But  here,  where  there  is  no  such  remedy,  the  reason  which 
first  introduced  chancery  principles  and  chancery  relief  into 
our  courts  could  in  no  case  hold  stronger  than  in  this  necessity, 
lest  there  should  be  a  failure  of  justice.  Equity  is  now  part  of 
the  law  of  the  land,  recognized  not  only  in  all  courts  of  justice, 
but  by  the  legislature,  for  arbitrators  are  sworn  "justly  and 
equitably  to  try  the  matter  in  variance;"  and  although  it  was 
originally  but  a  borrowed  jurisdiction,  necessity  has  obliged 
the  judges  to  adopt  'the  maxims  and  principles  of  a  court  of 
equity  among  the  rules  of  their  decisions;  and  this  necessary 
assumption  of  power  is  sanctioned  by  the  constitution,  which 
recognizes  the  powers  heretofore  usually  exercised  by  them. 
That  which  is  an  established  rule  of  property  in  equity  must 
therefore  be  considered  as  such  at  law  in  Pennsylvania,  says 
Bradford,  J.:  Lessee  of  Barnes  v.  Hart,  1  Yeates,  231.  At  the 
common  law  the  party  has  a  ground  of  action  immediately  on 
the  covenant.  It  is  but  a  question  of  mere  damages.  "  What 
shall  be  the  measure  of  the  damages  ?"  And  I  have  but  little 
difficulty  in  saying  that  the  measure  of  damages  is  the  full 
amount  of  the  incumbrance.  So  that  no  principle  of  the  com- 
mon law  is  infringed;  it  is  but  an  adoption  of  the  writ  of  umr- 
rantia  chartcB,  and  its  principles  to  the  action  of  covenant;  and 
this  by  fair  analogy  to  the  common  law,  and  the  application  of 
its  principles  to  its  substitute,  the  action  of  covenant,  the  ulti- 
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mate  damages  may  be  immediately  lecoTered.  If  the  purchs 
money  had  not  been  paid,  but  bonds  given,  on  the  plea  of  pay- 
ment with  leave,  the  obligor  could  set  up  these  incumbrances, 
the  amount  would  be  deducted  from  the  bond,  and  this  becaaae 
the  vendor  ought  to  have  discharged  them.  By  parity  oi 
reason,  where  he  has  paid  the  purchase-money,  he  ought  to 
recover  back  the  amount  of  the  subsisting  incumbrance. 
Equity  in  the  first  case  would  enjoin,  equity  in  the  second  case 
would  decree  a  specific  performance  of  the  covenant,  quia  timely 
before  actual  damnification.  The  same  train  of  reasoniog^ 
ought  to  produce  the  same  conclusion  in  both  cases,  that  courtR 
of  law  should  relieve,  lest  there  should  be  a  failure  of  justice; 
should  exercise  equity,  powers  ex  necesgitate  in  this  form  of 
action.  In  the  construction  of  our  system  of  law  the  principles 
of  natural  justice  ought  first  to  be  considered.  The  wisdom  of 
legislators  in  framing  positive  laws  to  answer  all  the  purposes 
of  justice  has  ever  been  found  unequal  to  the  subject;  and 
therefore,  in  all  countries,  those  to  whom  the  administration  of 
the  laws  has  been  entrusted,  have  been  compelled  to  have 
recourse  to  natural  principles  to  assist  them  in  the  interpreta- 
tion and  application  of  positive  law,  and  to  supply  its  defects; 
and  this  resort  to  natural  principles  has  been  called  judging  by 
equity.  Hence  a  distinction  has  arisen  in  jurisprudence  be- 
tween positive  law  and  equity;  but  the  administration  of  both 
has  in  most  countries  been  left  to  the  same  tribunal;  indeed, 
the  decision  by  separate  tribunals  seems  peculiar  to  English 
jurisprudence,  followed  by  many  of  the  United  States,  in  the 
supreme  court  of  the  United  States,  happily  by  giving  the 
court  an  equity,  and  a  law  side,  conferring  all  the  benefits, 
without  any  of  the  inconvenience,  expense  and  delay  with 
which  a  court  of  chancery  is  changed. 

In  prescribing  forms  of  proceedings  to  courts  of  justice, 
human  foresight  has  also  been  defective,  and  therefore  it  has 
been  commonly  submitted  to  the  discretion  of  the  courts  them- 
selves to  vary  or  add  to  established  forms,  as  occasion  and  the 
appearance  of  new  cases  have  required.  The  common  law 
courts,  though  admirably  calculated  for  the  ordioarv  purposes 
of  justice,  were  found  not  adapted  to  the  full  investigation  of 
all  the  intricate  and  complicated  subjects  of  litigation,  which 
are  the  result  of  the  increase  of  commerce,  of  riches  and  of 
luxury,  and  the  consequent  variety  in  the  necessities,  the  inge- 
Duity  and  the  craft  of  mankind.  To  supply  these  defects  the 
courts  of  equity  gained  an  establishment,  assuming  the  powei 
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of  enfordng  the  principles  of  natural  jastice,  which  the  ordi- 
nary courts  also  decided,  where  the  powers  of  those  courts  and 
the  modes  of  proceeding  are  insufficient,  and  of  decidiog  on 
principles  of  uniTersal  justice,  where  the  interference  of  a 
court  of  judicature  is  necessary  to  preTent  a  wrong,  and  the 
positive  law  is  silent.     The  principles  of  those  decisions  is  con- 
sidered by  these  courts  as  rules  to  be  obserred  with  as  much 
strictness  as  the  precepts  of  positive  law;  and  though  it  is  diffi* 
cult  in  some  cases,  and  impossible  in  many,  for  our  courts,  pro- 
ceeding according  to  the  manner  and  forms  of  the  common 
law,  to  reach  all  the  benefits  of  the  extraordinary  jurisdiction 
of  the  courts  of  equity,  yet  the  inherent  constitutional  powers 
of  the  court  are  developing  every  day,  and  all  the  faculties  of 
the  mind  employed  in  adopting  rules  of  equity,  and  accommo- 
dating them  to  common  law  forms;  and  it  is  no  good  reason 
why  we  should  not  do  anything  because  we  cannot  accomplish 
everything. 

I  only  throw  this  out  for  consideration;   it  is  extra-judicial, 
though  not  foreign  to  the  question  under  consideration.    The  gen- 
eral ground  of  going  into  equity  (as  distinguished  from  law)  ia 
the  want  of  remedy  at  law,  and  it  is  truth  that  the  rules  of  law 
and  equity  are  in  a  great  measure  the  same.     Perhaps  it  may  be 
added  that  there  is  but  this  single  rule  in  both,  to  do  complete 
justice  according  to  good  faith  and  the  sober  intention  of  the 
parties  in  the  matter  transacted:  Winne's  Dialogues,  BOl.    In 
common  understanding,  in  valuing  the  interest  of  the  plaintifi 
in  this  land,  this  oniia  put  on  by  the  defendant's  testator,  is  a 
deterioration  equal  to  the  amount  of  the  mortgage,  is  a  deteriora- 
tion and  damnification  of  his  estate  to  that  amount,  and  is  in 
substance  as  much  an  actual  damage  as  if  he  had  discharged  the 
mortgage  or  been  evicted.    I  have  thought  it  necessary  to  notice 
at  some  length,  because  if  it  were  omitted  it  might  lead  to  some 
misapprehension  that  the  decision  was  that  the  plaintiff  could 
not  recover  effectually,  unless  there  was  an  eviction,  a  judicial 
sale,  or  he  had  discharged  the  mortgage,  which  the  court  do  not 
mean  to  give  any  binding  opinion  upon.     It  is  the  policy  of  the 
law  to  give  redress  to  those  only  who  are  aggrieved.     The  plaint- 
iff must  state,  in  order  to  recover  damages,  the  injury  and  the 
manner.     Here  it  would  seem  he  could  state  specific  injury  and 
specific  damages. 
Judgment  reversed  and  vtmirefaciaa  de  novo  awarded. 

Gibson,  J.,  in  Smith  y.  Cheio,  15  Serg.  &  R.  205,  where  some  of  the  quet- 
tioDt  nnder  consideration  were  the  same  as  those  in  the  principal  case,  speakf 
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of  the  opinion  here  delivered  by  Judge  Dancan  in  the  following  complimentaxy 
terme:  "For  the  rest  I  cannot  do  better  than  refer  to  the  veiy  satisfactory 
opinion  of  my  brother  Duncan,  in  Funk  v.  Voneida,  11  Serg.  &  R.  115,  who 
has,  with  his  usual  industry,  brought  together  all  the  learning  on  the  subject.'* 
In  WhUehiU  v.  GoUtoali,  3  Penn.  323,  the  principal  case  is  cited  and  approved 
as  to  the  nature  and  effect  of  the  warranty  imported  in  the  words  "grant» 
bargain  and  sell;**  and  the  doctrine  here  laid  down  is  referred  to  as  a  **  fixed 
rule  of  property"  in  Pennsylvania.     Upon  the  point  that  this  covenant^  if 
broken  at  all,  is  broken  as  soon  as  made,  the  principal  case  is  followed  ^n 
SeUunger  v.  Weaver,  1  Uawle,  382.     It  is  cited  also  in  LOer  v.  KanffeU^  5 
Watts.  &  S.  443,  to  the  point  that  one  agreeing  to  indemnify  another  against 
an  engagement  is  bound  to  save  him  harmless  from  aU  expenses  devolved  upon 
him  by  such  engagement.     In  Knepper  v.  KwUi,  58  Pa.  St.  484,  an  apparent 
dictum  of  Judge  Duncan  as  to  the  extent  of  the  warranty  implied  from  the 
terms  "grant,  bargain  and  sell "  is  thus  corrected:  *'It  is  urged  also  that  the 
words  'grant,  baigain  and  sell'  constitute  an  implied  covenant  not  only 
sgainst  incumbrances  done  and  suffered  by  the  grantor,  but  by  all  who  havo 
preceded  him  in  the  title.    A  dictum  by  Judge  Duncan  to  this  effect  in  Funk 
V.  Vfmdda,  11  Serg.  &  R.  110,  is  relied  on.     No  such  question  arose  in  that 
ease,  whioh  was  that  of  a  mortgi^  by  the  grantor  himself.     •     •     *     xbe 
expression  of  Judge  Duncan  in  all  probability  was  a  mere  lapttu  penncB,  writ- 
ing 'grantor  or  those  under  whom  he  claims '  instead  of  'grantoror  those  claim* 
ing  under  him.*"    Whether  this  is  the  true  explanation  or  not,  it  seems 
certain  that  Judge  Duncan  did  not  intend  to  say  that  this  implied  warranty 
extends  to  incumbrances  done  or  suffered  by  those  under  whom  the  grantor 
claims,  from  the  faot  that  in  the  beginning  of  the  opinion  the  doctrine  is  cor- 
rectly stated. 


Stewabt  v.  The  Huntinodon  Bank. 

[11  BBBOKAirr  k  "BLAWut,  367.] 

OOBPOKATION — EviDSNCE  AoAiNST. — The  declarations  of  the  officers  of  a 
bank  are  not  evidence  against  it,  if  unauthorized  by  the  board  of  directors. 

Irbklbyant  EyiD£NCE  read  to  the  jury  on  the  promise  ot  counsel,  that  he 
will  follow  it  up  so  as  to  make  it  relevant,  must  not,  when  not  so  followed 
up,  be  argued  upon  by  counsel,  nor  given  to  the  jury  for  consideration. 

ExGEFnoNS. — The  counsel  who  takes  an  exception  has  the  right  to  have  it 
fixed  immediately;  but  this  may  be  done  by  a  note  in  writing  without 
then  drawing  up  the  bill  in  full  form. 

Ebbob  to  the  common  pleas.     The  opinion  states  the  case. 

Blanchard  and  Bummde^  for  the  plaintifb  in  error. 

Potter  and  Hale,  for  the  defendants  in  error. 

By  Court,  TtLOHXAN,  C.  J.  This  is  an  action  of  debt  on  a 
single  bill,  for  five  thousand  dollars,  giren  by  the  defendants 
below,  who  are  plaintiffs  in  error,  to  the  Huntingdon  bank, 
duted  the  sixth  of  May,  1818,  and  payable  one  hundred  and 
twenty  days  oiter  date.     Part  of  the  money  was  paid  before  the 
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eooimencement  of  the  suit.  The  plaintiff's  demand  was  three 
thousand  six  hundred  and  fifty  dollars,  with  interest  from  the 
twenty-seventh  of  April,  1819.  Thirteen  exceptions  were  taken 
by  the  counsel  for  the  defendants,  on  the  trial  in  the  court  of 
<;ommon  pleas,  but  the  whole  may  be  reduced  to  a  few  princi- 
ples. The  defendants  pleaded  payment,  with  leave  to  give  the 
special  matters  in  evidence,  and  afterwards  gave  notice  of  the 
special  matter  which  they  intended  to  prove.  The  substance  of 
this  special  matter  was,  that  about  the  latter  end  of  the  year 
1814,  or  beginning  of  1815,  a  certain  William  Patton  entered 
an  agreement  with  the  Huntingdon  bank,  by  which  the  bank 
was  to  lend  him  ten  thousand  dollars,  on  the  security  of  seven 
bonds  from  Edward  B.  Patton  and  David  B.  Porter,  to  the  said 
William  Patton,  amounting  to  about  the  sum  of  eleven  thousand 
dollars,  with  warrants  of  attorney  to  confess  judgment  thereon. 
William  Patton  was  at  the  same  time  to  give  his  own  note  for 
ten  thousand  dollars,  with  indorsers,  which  was  to  be  received 
from  time  to  time  until  the  bank  received  full  satisfaction  for 
the  ten  thousand  dollars  lent  to  William  Patton,  with  interest. 
But  it  was  understood  that  the  bank  was  to  look  to  the  assigned 
bonds  only,  and  never  to  proceed  against  William  Patton,  or  his 
indorsers  on  the  note,  which  was  given  merely  to  comply  with  the 
form  of  the  bank.  The  surplus  produced  by  the  bonds  beyond 
the  payment  of  the  ten  thousand  dollars,  and  interest  was  to  be 
applied  to  the  payment  of  the  single  bill,  now  in  suit,  which 
was  given  by  the  defendants,  in  consequence  of  their  being 
securities  for  William  Patton,  to  the  bank  for  another  debt,  due 
previous  to,  and  at  the  time  of  borrowing  the  ten  thousand  dol- 
lars. The  assigned  bonds,  if  they  had  been  prosecuted  by  the 
bank  with  due  diligence,  would  have  been  sufficient  to  pay  the 
ten  thousand  dollars  and  interest,  and  also  the  balance  due  on 
the  single  bill,  on  which  this  action  was  brought.  But  in  conse- 
quence of  the  neglect  of  the  bank,  the  defendants  lost  all  bene- 
fits from  them.  This  is  a  summary  of  the  case  which  the  de- 
fendants undertook  to  make  out. 

In  the  trial  of  the  cause,  the  defendants  produced  and  offered 
in  evidence  the  seven  bonds  from  Patton  and  Porter  to  Wil- 
liam Patton,  which  had  been  assigned  to  the  bank,  and  the 
court  permitted  them  to  be  read  in  evidence,  declaring  at  the 
same  time,  that  it  was  understood  the  defendants  were  after- 
wards to  prove  that  the  bank  had  agreed  to  apply  the  overplus, 
after  paying  the  ten  thousand  dollars  and  interest  to  the  dis« 
charge  of  the  debt  now  in  suit.     The  defec.lants,  after  this, 
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offered  in  evidence  the  deposition  of  William  B.  Smith,  which 
was  rejected  by  the  court,  and  on  the  propriety  of  that  rejection 
the  cause  chiefly  depends.     Mr.  Smith  was  cashier  of  the  bank 
at  the  time  of  this  ten-thousand-doUar  loan.    There  was    no 
objection  to  his  competency,  but  only  to  the  matter  of  his  testi- 
mony, as  irrelevant.     His  deposition,  if  received,  woald  ha^e 
proved  that  the  board  of  directors  of  the  bank  had  authorised 
the  loan  of  ten  thousand  dollars  to  WUliam  Patton,  on  his 
assigning  to  the  bank  the  seven  bonds  before  mentioned,  with 
warrants  of  attorney  to  confess  judgment,  and  giving  his  own 
note  with  indorsers,  for  ten  thousand  dollars.    And  Mr.  Smith 
understood,  although  his  testimony  is  not  quite  positive,  that 
no  recourse  was  to  be  had  to  the  drawer  or  indorsers  of  the 
notes.    But  he  says  nothing  of  any  agreement  that  the  surplus 
of  the  bonds  should  be  applied  \o  the  discharge  of  the  debt  in 
suit.    How  then  could  his  testimony  be  relevant  ?    What  had 
the  defendants  to  do  with  these  bonds,  or  the  surplus  which 
might  arise  from  them  ?    What  right  had  they  to  call  the  bank 
to  an  account  for  negligence  in  coUection  ?  The  surplus,  there 
being  no  agreement  to  the  contrary,  belonged  to  William  Pat- 
ton,   who  might  dispose  of  it  as  he  pleased.    It  was  on  the 
principle  of  the  defendants  having  no  right  in  these  bonds  that 
the  court  below  rejected  the  testimony.   For  the  president  said, 
that  if  any  part  of  Mr.  Smith's  deposition  proved  an  agreement 
of  the  directors  of  the  bank  that  any  portion  of  the  proceeds  of 
the  bank  should  be  applied  to  the  debt  in  suit,  they  would  admit 
it.    And  he  called  on  the  counsel  for  the  defendants  to  point  out 
any  passage  in  the  deposition  which  he  considered  as  evidence 
under  the  principle  adopted  by  the  court,  but  this  the  counsel 
declined,  and  insisted  that  the  whole  deposition  was  evidence. 
I  have  examined  that  deposition  very  attentively,  and  can  per- 
ceive nothing  in  it  which  proves  anything  like  an  agreement  of 
the  creditors  of  the  bank,  that  the  surplus  of  the  bonds,  should 
there  be  any,  should  be  applied  towards  the  discharge  of  the 
debt  in  suit,  or  any  agreement,  or  order  of  William  Patton  that 
it  should  be  so  applied.     I  agree  in  opinion,  therefore,  with  the 
president  of  the  common  pleas,  that  the  deposition  v^as  not 
evidence,  because  no  part  of  its  contents  was  pertinent  to  the 
issue. 

For  the  same  reason  the  court  was  right  in  rejecting  the 
deposition  of  David  B.  Porter,  that  only  part  of  whose  testi- 
mrny  that  had  a  bearing  on  the  issue,  was  "  that  the  officers  of 
the  bank  told  him  that  tiie  bonds  were  to  be  applied  to  the  pay* 
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ment  of  the  debt  due  bj  William  Patton,  and  the  money  he 
was  about  to  get."  But  surely,  a  corporation  is  not  to  be 
affected  by  loose  declarations  of  this  kind.  Who  the  ofSioera 
were  that  said  this  to  Mr.  Porter,  we  know  not;  nor  was  there 
any  eyidence  that  they  were  authorized  by  the  board  of  direct- 
orSy  to  speak  of  them.  If  this  board  did  their  duty  in  keeping 
written  minutes  of  their  transactions,  these  minutes  might  haye 
been  resorted  to.  But  even  supposing,  as  has  been  suggested, 
that  this  board  kept  no  minutes,  at  the  time  of  this  transaction, 
and  that  parol  evidence  was,  therefore,  admissible,  the  declara- 
tions of  their  officers  would  not  have  bound  them,  without 
proof  that  they  were  authorized  by  the  directors.  And  if  they 
had  been  authorized  there  would  have  been  no  difficulty  in  it, 
as  William  B.  Smith,  the  former  cashier,  was  a  competent  wit- 
ness. The  depositions  of  Mr.  Smith  and  Mr.  Porter,  being 
thus  disposed  of,  a  variety  of  evidence  offered  by  the  defend- 
ants  falls  with  them.  Such  as  the  proof  of  the  property  of 
which  Patton  and  Porter  were  possessed,  when  their  bonds 
were  assigned  to  the  bank,  and  for  some  time  after,  the  judg- 
ments which  were  afterwards  obtained  against  them,  by  various 
persons,  everything,  in  short,  which  had  a  tendency  to  prove  that 
the  amount  of  the  assigned  IxMids  might  have  been  recovered 
but  for  negligence  of  the  bank.  But  an  occurrence  of  a  singu- 
lar nature  afterwards  arose  in  the  trial  of  this  cause.  The  bonds 
had  been  read  to  the  jury,  and  the  counsel  for  the  defendants 
claimed  the  right  of  arguing  on  them,  and  sending  them  out 
with  the  jury.  But  this  the  court  refused,  because  they  had 
permitted  the  bonds  to  be  read,  on  a  condition  to  be  afterwards 
complied  with,  which  had  not  been  performed;  that  is,  the 
proof  should  be  given  of  an  agreement  by  the  directors  of  the 
bank,  that  some  part  of  the  proceeds  of  these  bonds  should  be 
applied  towards  the  discharge  of  the  debt  in  suit.  In  this 
opinion  I  think  the  court  was  perfectly  right. 

It  has  grown  into  a  habit,  within  these  few  years,  for  counsel 
to  propose  a  chain  of  evidence,  the  first  links  of  which  depend 
on  those  which  follow,  and  would  not  be  supportable  without 
them.  Now,  although  gentlemen  of  honor,  and  such  I  take  the 
counsel  in  this  cause  to  be,  would  scorn  to  impose  on  the  court, 
by  pledging  themselves  for  what  they  knew  they  could  not  per- 
form, yet,  it  may  happen  that  there  may  be  others  who  would 
make  no  scruple  of  liberal  promises,  provided  they  could  smug- 
gle into  the  jury-box  a  piece  of  evidence  which  ought  not  to 
have  got  there.    The  court  should,  therefore,  keep  a  wary  eye 
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on  proceedings  of  this  kind,  and  take  care  to  instmct  the  jcuj 
to  pay  no  regard  to  the  evidence  which  they  haye  heard,  wlien- 
ever  the  condition  on  which  it  was  introduced  is  not  complied 
with.  Now,  in  the  present  case,  the  assigned  bonds  in  them- 
selyes  had  do  rehition  to  the  cause  at  issue.  It  lay  on  the 
defendants,  therefore,  to  connect  them  with  it  by  subsequent 
evidence,  and  failing  to  do  this  the  bonds  were  out  of  the  ques- 
tion. The  counsel,  therefore,  had  no  right  to  argue  on  them  as 
if  they  were  in  evidence,  nor  would  it  have  been  proper  that  the 
jury  should  take  them  out  with  them. 

There  is  another  bill  of  exceptions  in  the  record,  which 
though  not  much  insisted  on,  ought  not  to  pass  unnoticed,  as  it 
is  a  matter  of  some  importance  in  practice.  The  court  was 
requested  by  the  counsel  for  the  defendants  to  suspend  the 
trial  until  the  bills  of  exceptions  were  drawn  up  in  forms,  and 
sealed  by  one  of  the  judges.  This  the  court  refused,  on  account 
of  the  delay  it  would  occasion,  but  a  note  of  the  exception  was 
taken  to  be  afterwards  reduced  to  form.  I  do  not  know  that 
the  conduct  of  the  court,  in  a  case  of  the  kind,  is  the  subject 
of  a  bill  of  exceptions.  There  can  be  no  impropriety,  however, 
as  the  subject  is  before  us,  in  giving  our  sentiments  on  it.  The 
counsel  who  takes  an  exception  has  a  right  to  have  it  fixed 
immediately;  but  this  may  be  done  without  drawing  up  the  bill 
in  full  form.  A  note  in  writing  is  sufficient,  and  such  a  note 
should  never  be  omitted.  We  have  frequently  experienced 
great  inconvenience  from  the  want  of  it.  In  the  present 
instance,  however,  the  court  did  immediately  reduce  the  sub- 
stance of  the  exception  to  writing,  so  that  there  was  no  cause 
for  complaint.  The  first  and  second  errors  assigned  in  this  case 
were  abandoned,  and  all  the  others  have  either  been  par- 
ticularly noticed  or  fall  so  directly  within  the  remarks  I  have 
made,  as  not  to  require  further  attention.  I  am  of  opinion  that 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Declarations  or  AoEzrrs  or  Corporations  Btand  upon  precisely  the 
lame  footing  as  to  their  admissibility  in  evidence  as  declarations  of  agents  of 
private  persons.  Such  declarations,  if  made  at  the  time  of  the  transaction 
under  investigation,  and  within  the  scope  of  the  agent's  employment,  are  ad- 
missible against  the  principal  as  part  of  the  res  ye^oB^  but  if  made  after  the 
event,  or  without  the  scope  of  the  agent's  ordinary  employment,  they  are  not 
admissible,  unless  expressly  authorized:  Magill  v.  Kauffman,  8  Am.  Dec 
713  and  note;  Angell  &  Ames  on  Corp.,  sec.  309,  and  cases  cited.  This  ii 
the  doctrine  laid  down  in  the  following  decisions,  where  the  principal  case  ii 
sited  on  this  point:  Bank  of  Northern  Liberties  v.  Davk,  6  Watts  k  S.  239 
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Bank  of  Keniueky  v.  Schuylkai  Bank,  1  Pars.  Sel.  Cas.  243;  Pennsylvania  R, 
J?.  Co.  ▼.  Books,  57  Pa.  St  344;  and  Custar  v.  TUwiviUe  etc,  Co,,  63  Id.  385. 
"Thecaaesare  baaed  on  this  principle:  that  what  an  agent  aayt,  does  or 
writea  at  the  time  of  making  a  contract,  or  when  engaged  in  the  diachatge  of 
his  duty  as  agent,  are  admissible  against  the  principal.  Bat  what  the  agent 
aays  or  writes  afterwards  is  not  admissible:  Hough  v.  Doyle,  4  Bawle,  294;" 
Bank  of  Northern  lAbeHiee  ▼.  Davis,  6  Watts  &  S.  289.  In  the  case  last 
cited,  it  was  held,  in  accordance  with  this  well-established  principle,  that 
the  declarations  of  the  cashier  of  a  bank  as  to  the  genuineness  of  certain 
notes  made  at  a  period  subsequent  to  their  presentation,  were  not  admissible 
against  the  bank.  So  the  declarations  of  one  who  had  been  president  of  a 
corporation  respecting  payments  previously  made  on  certain  notes  were  re- 
jected in  Sterling  v.  Marietta  etc.  Co,  11  Serg.  k'EL  179.  So,  where,  al« 
though  the  declarations  were  made  at  the  time  of  the  transaction,  they  were 
of  such  a  nature  as  not  to  fall  within  the  ordinary  authority  of  the  agent,  as 
implied  from  the  mere' fact  of  his  employment:  Custar  v.  TUusvUle  etc,  Co,, 
63  Pa.  St  385.  So,  declarations  made  by  a  cashier  of  a  bank  to  one  who  was 
about  to  indorse  certain  notes  to  be  discounted  by  the  bank,  to  the  effect  that 
he  would  incur  no  responsibility  by  so  doing:  Bank  qf  U,  S,  v.  Dana,  6  Pet 
51;  Bank  of  Metropolis  v.  Jones,  8  Id.  12;  Merduints*  Bank  v.  Marine  Bank, 
3  Gill,  96.  See  also  Wyman  v.  Ilalloivell  Bank,  7  Am.  Dec.  194;  Salem 
Bank  v.  Gloucester  Bank,  9  Id.  111.  Declarations  of  this  kind  are  not  ad- 
missible, because  they  do  not  come  within  the  implied  authority  of  the  agent 
For  other  illustrations  of  the  same  doctrine,  see  the  cases  cited  in  the  notes 
to  Angell  and  Ames  on  Corp.,  sec.  309.  The  exclusion  of  the  declarations  in 
the  principal  case  was  clearly  in  accord  with  this  doctrine,  for,  as  stated  in 
the  opinion,  it  did  not  appear  by  whom  or  when  the  declarations  were  made; 
and  besides,  they  seem  to  have  been  of  buch  a  nature  as  not  to  be  within  the 
scope  of  the  ordinary  employment  of  any  agent  or  officer  of  the  bank.  The 
implied  authority  of  an  agent  of  a  corporation  is  necessarily  narrower  than 
that  of  an  agent  of  a  private  person,  for  the  corporation  itself,  being  a  mere 
creature  of  the  law,  has  only  the  circumscribed  powers  conferred  by  its  char- 
ter, and  those  who  deal  with  it  may  easily  ascertaiu  the  extent  of  those 
powers:  Salem  Bank  v.  Gloucester  Bank,  9  Am.  Dec.  Ill,  per  Parker,  C.  J.; 
Wyman  v.  HalloweU  Bank,  7  Id.  194.  All  its  agents  are,  therefore,  special 
agents  with  limited  authority,  beyond  which  they  have  no  power  to  bind 
their  principal. 

ExczmoNS. — As  to  the  correct  practice  in  taking  and  sealing  exceptions, 
the  principal  case  is  cited  in  Conrow  v.  Schloss,  55  Pa.  St  38,  where  the  sub- 
ject is  very  fully  discussed. 


Westing  v.  Johnson. 

[11  SxaoBAar  k  Bawls,  828.] 

Pabtiks. — ^When  the  court,  on  the  application  of  creditors,  opens  a  judg- 
ment for  the  purpose  of  trying  whether  the  bond  sued  upon  was  given 
to  defraud  creditors,  it  is  not  necessary  that  the  latter  be  made  partieir 
to  the  action. 

Dbclarations  as  Evidencb. — ^In  trying  the  question  whether  the  bond  on 
which  judgment  was  entered  was  given  to  defraud  creditors,  the  dec- 
larations of  the  defendant  made  in  the  absence  of  plaintiff,  are  inad* 
missible. 
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BovD  Void  nr  Part  is  Void  as  a  Whole.— A  bond  taken  far  mare  than 
the  real  debt,  for  the  porpoae  of  defnading  other  crediion,  is  entirely 
void  as  against  them. 

Ebbob  to  the  common  pleas.     The  opinion  states  the  case. 

MernU  and  Oreenough^  for  the  plaintiff  in  error. 

LacheUa  and  Hepburn,  contra. 

By  Court,  Tilghican,  G.  J.  The  plaintiff  in  error  entered 
judgment  against  the  defendant,  bj  virtue  of  a  warrant  of  attor- 
ney on  his  bond,  in  the  penalty  of  twelve  thousand  four  hun- 
dred and  fifty-two  dollars  and  forty-two  cents,  conditioned  for 
the  payment  of  six  thousand  two  hundred  and  twenty-six  dol- 
lars aod  twenty -one  cents,  with  interest  The  court  of  common 
pleas  of  Union  county,  on  the  application  of  the  creditors  of 
the  defendant,  permitted  the  judgment  to  be  opened  for  the 
purpose  of  trying  whether  the  bond  was  not  given,  in  a  con- 
trivance between  the  plaintiff  and  defendant,  to  defraud  the 
creditors.     Six  errors  have  been  assigned. 

The  first  is  that  the  creditors  ought  to  have  been  made  par- 
ties to  the  suit.  There  is  nothing  in  this.  The  court  of  com- 
mon pleas  might,  in  their  discretion,  have  ordered  the  question 
of  fraud  to  be  tried  in  a  feigned  issue;  and  perhaps  that  would 
have  been  the  most  convenient  way.  But  they  were  not  obliged 
to  do  this.  They  took  the .  course  which  has  been  very  com- 
monly pursued  of  going  to  trial  with  the  original  parties,  and 
no  other,  on  the  record. 

The  second,  third,  fourth  and  fifth  errors  turn  pretty  much 
on  the  same  principle.  The  court  admitted  evidence  on  the 
part  of  the  defendant,  of  declarations  made  by  defendant, 
respecting  the  debts  which  he  owed  the  plaintiff.  The  second 
error,  indeed,  is  something  different  from  the  others,  for  the 
declaration  of  the  defendant,  there  was  no  other  than  an  opin- 
ion delivered  by  him  in  the  course  of  conversation  on  a  point 
of  morality,  viz.:  "That  if  a  man  could  not  make  both  ends 
meet,  he  ought  to  secure  something  for  his  family."  A  dec- 
laration of  this  kind  was  a  symptom  of  incorrect  principles,  but 
had  no  relation  to  the  issue  on  trial.  Even  if  it  proved  the  de* 
fendant  to  be  a  knave,  the  plaintiff  could  not  be  affected  by  it. 
The  third,  fourth  and  fifth  errors  were  declarations  concerning 
the  amount  of  the  debt  due  from  the  defendant,  and  if  admitted 
would  have  shown  that  the  bond  was  taken  for  more  than  the 
real  debt.  But  these  declarations  were  made  in  the  absence  of 
the  plaintiff,  nor  was  it  pretended  to  be  shown  that  he  assented 
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to  them.  It  would  be  most  unjust,  therefore,  that  they  should 
\>e  received  as  evidence  against  him.  This  very  point  was  de- 
cided by  us  in  the  case  of  Wolf  y.  Carothers,  3  Serg.  &  B.  240. 

The  sixth  error  is  an  exception  to  the  charge  of  the  court, 
which  was,  "That  if  the  bond  was  taken  for  more  than  the  real 
debt,  with  an  intent  to  defraud  the  creditors  of  the  obligor, 
the  whole  bond  was  void  as  to  the  creditors."  The  counsel  for 
the  plaintiff  in  error  have  not  insisted  on  this  point,  and,  in- 
deed, they  ought  not.  By  the  statute  of  Elizabeth,  where  the 
intent  is  to  defraud  creditors,  the  instrument  by  which  the 
fraud  is  to  be  effected  is  Toid.  It  is  the  opinion  of  the  court 
that  the  judgment  should  be  reversed  and  a  venire  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Opening  Judombnt  as  Fraxtbolbnt. — The  practice  of  opening  jndgmenti 
at  the  instance  of  creditors,  on  allegations  of  fraud,  as  was  done  in  the  prin- 
cipal case,  is  thus  approved  in  Sommer  v.  Sommtr,  1  Watts.  905:  "This 
method  of  trying  the  question  of  fraud  by  opening  the  jud/apment  so  far  as  to 
give  the  party  intended  to  be  defrauded  an  opportunity  of  showing  the  ex- 
istence of  collusion,  is  a  very  common  one,  and  though  less  technical,  it  is 
quite  as  convenient  as  a  collateral  issue,  requiring  less  nicety  in  pleading, 
and  serving  equally  weU  to  inform  the  conscience  of  the  court  in  directing 
the  process  of  execution.  It  was  recognised  in  WTiUing  ▼.  Johruon,  11  Serg. 
k  R.  328,  as  being  equivalent  in  all  respects  to  a  feigned  issue."  It  was 
there  held  that  the  defendant  in  the  judgment  was  a  competent  witness  to 
prove  the  fraud.  It  was  said,  however,  by  Gibson,  J.,  in  Oallup  v.  Reynolda, 
8  Watts.  426,  that  the  correct  practice  was  to  try  collusion  by  a  collateral 
issue  but  matter  of  defense  by  an  issue  in  the  cause,  but  that  this  distinction 
seemed  not  to  have  been  attended  to  in  the  principal  case.  Indeed,  from  the 
remarks  of  the  same  learned  judge  in  Shulze*a  appeal,  I  Pa.  St.  254,  it  is  ap- 
parent that  he  did  not  regard  the  method  used  in  the  principal  case  with 
much  favor.  A  different  practice  seems,  at  that  time,  to  have  been  adopted 
by  statute,  and  it  was  held  in  that  case  that  where  a  single  creditor  peti- 
tioned for  an  issue  to  try  the  question  of  fraud  in  a  judgment  confessed  by 
his  debtor  to  another  creditor,  the  issue  was  not  between  the  orix(inal  parties, 
but  between  the  petitioner  and  the  judgment-creditor,  who  were  respectively 
plaintiff  and  respondent,  and  that  other  creditors  who  did  not  petition  could 
not  derive  any  benefit  from  the  proceeding.  Gibson,  C.*J.,  delivering  the 
opinion  of  the  court,  said:  "The  motion  to  open  the  judgment  in  WhiUng  v. 
Johwton,  11  Serg.  &  R.  328,  which  is  appealed  to  as  a  precedent,  was  made 
in  behalf  of  the  creditors  generally;  and  to  complete  the  parallel,  the  petition 
should  also  have  been  signed  by  the  creditors  generally,  the  very  thing  on 
which  the  case  is  deficient.  At  that  time,  the  practice  was  not  to  award  a 
collateral  issue,  but  to  open  the  judgment,  as  it  was  termed,  on  motion,  sus- 
tained by  affidavit,  and  try  the  matter  on  pleadings  in  the  action  ostensibly 
between  the  original  parties;  but  the  creditors,  though  not  formally  parties, 
were  actnaUy  so.  The  proceeding  was  one  of  those  miserable  sliifts  to  which 
we  were  driven  for  want  of  the  powers  of  a  court  of  chancery.  The  statute 
on  which  the  present  proceeding  is  founded  directs  tliat  a  su^isgestion  of  fraud 
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be  triad  in  a  oolUteral  issue  to  which  the  parties  may  be  fabnloos;  bat  it 
seems  to  be  forgotten  that,  as  the  whole  is  a  chancery  proceeding,  the  names 
of  the  actual  parties  ought  to  appear  as  complainants  and  respondents.  If 
they  do  not^  we  shall  have  gained  little  by  the  statute." 

It  was  held  in  Ludlow  v.  DuUon,  1  Phila.  226,  that  "nothing  is  better  set- 
tled than  that  a  mere  general  creditor  shall  not  intervene  to  stop  the  execu- 
tion of  a  judgment  which  may  be  fraudulent  and  void  as  to  him,  but  wbich 
is  good  between  the  parties.  Whiting  v.  Johnson,  11  Serg.  k  R.  328,  is  not 
against  this,  for  it  is  not  stated  there  what  kind  of  creditors  had  been  let  in 
below,  and  besides  in  error  that  point  did  not  arise." 

Dbclaratiums  as  Evidence — On  this  point  the  principal  case  is  cited  in 
United  States  v.  Mertz,  2  Watts.  407;  and  Pringle  v.  Pringle,  59  Pa.  St.  2&9. 

A  Gbantex  in  a  Fbaubulent  Deed  who  jiarticipates  in  the  fraud,  or 
knowingly  assents  to  it,  cannot,  as  against  creditors  of  the  grantor,  avail 
himself  of  such  deed,  even  to  secure  a  just  debt:  McKee  v.  Gilehrisl^  3  Watts. 
233,  234,  citing  the  principal  case. 


Petbie  v.  Clabk. 

[11  SaaeBAirr  k  Bawls,  87t.] 

BZBCUTOBS— XiTLX  OF. — At  law  the  executor  becomes  for  most  purposes  the 
owner  of  the  legal  title  to  the  goods  of  his  testator,  and  may  dispose  of 
them  as  if  they  were  his  own,  except  that  he  can  not  bequeath  them,  not 
can  they  be  taken  on  execution  for  his  debt.  In  equity  he  is  treated  as 
a  trustee  for  the  creditors  and  legatees. 

Idem — ^Rembdt  for  Chattels  Fraudulently  Disposed  of  bt.— If  an  exec- 
utor disposes  of  goods  to  one  who  is  not  a  purchaser,  for  a  valuable  con- 
sideration, or  who  is  guilty  of  fraud  or  collusion  with  the  executor,  the 
remedy  of  the  creditors  and  legatees  is  in  equity  where  the  person  so  ac- 
quiring the  goods  will  be  decreed  to  hold  as  their  trustee  and  for  theii 
benefit. 

Idem — A  Purorassr  from  an  executor  is  not  bound  to  see  to  the  applicatioo 
of  the  purchase-money. 

Idem — Pledge  of  Assets. — If  an  executor  deliver  to  one  of  his  creditors  a 
note  belonging  to  the  decedent  as  security  for  a  note  made  by  the  exec- 
utor in  place  of  a  prior  note  given  by  him  to  the  same  creditor,  the 
latter  is  not  a  holder  for  value  of  the  note  so  pledged  to  him,  and  cannot 
retain  it  as  against  the  creditors  of  the  decedent. 

Ebbob  to  the  common  pleas  in  an  action  brought  against  the 
plaintiff  in  error  on  a  certain  promissory  note  made  by  him.  At 
the  trial  the  defendant  offered  evidence  to  prove  the  following 
facts:  That  the  note  in  suit  was  given  by  the  defendant  for 
goods  purchased  of  the  executors  of  one  Bodgera,  being  part  of 
the  estate  of  the  deceased,  the  note  being  drawn  in  favor  of  one 
who  was  the  defendant's  surety,  and  by  him  indorsed  in  blank, 
and  delivered  to  said  executors;  that  Smith,  one  of  the  execu^^ 
tors  (now  insolvent),  being  indebted  to  the  plaintifis  for  certaiu 
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goods,  had  given  them  his  note  therefor,  which  fell  due  Julj 
18,  1822;  that  being  unable  to  pay  the  note  at  maturity,  he 
made  another  in  lieu  of  it,  and  delivered  it  to  the  plaintiffs' 
agent;  and,  that  without  the  consent  of  his  co-executor,  who 
took  active  part  in  the  duties  of  the  executorship,  the  said  Smith 
deposited  the  defendant's  note  with  said  agent  as  collateral 
security,  taking  his  receipt  therefor,  stating  the  contents  of  said 
noto,  and  the  conditions  upon  which  it  was  to  be  returned;  that 
before  the  maturity  of  the  defendant's  note  the  executors  of 
Bodgers,  on  behalf  of  the  creditors  and  legatees,  gave  the  de- 
fendant written  notice  of  these  facts,  and  warned  him  not  to 
pay  the  note  to  any  one  but  themselves,  but  it  was  admitted 
that  at  the  time  of  the  transfer  of  the  defendant's  note  the 
plaintiffs  and  their  agent  were  ignorant  of  the  circumstances 
under  which  it  came  to  Smith's  possession.  This  evidence  was 
all  rejected  to  which  the  defendant  excepted,  and  brought  the 
case  here  by  writ  of  error. 

Biddle^  for  the  plaintiff  in  error. 

Craft,  for  the  defendants  in  error. 

By  Court,  Gibson,  J.  The  question  here  turns  on  the  right 
of  creditors  and  legatees  to  follow  assets  that  have  been  coUu- 
sively  parted  with  by  an  executor;  which  involves  a  course  of 
inquiry  somewhat  different  from  that  which  had  been  pursued 
by  the  counsel.  This  right  is  never  claimed  on  the  supposed 
existence  of  a  lien.  Neither  can  it  be  claimed  at  law;  for  the 
executor  is  the  owner  of  the  legal  title  to  the  goods  and  may 
dispose  of  them  by  uny  species  of  voluntary  alienations  by  which 
he  may  dispose  of  his  own.  The  remedy  is  invariably  in  equity; 
where  it  is  afforded  on  the  ground  that  the  executor,  although 
complete  owner  of  the  legal  title,  is,  quasi,  a  trustee  for  cred- 
itors and  legatees,  whether  pecuniaiy,  specific  or  residuary;  each 
of  which  classes,  notwithstanding  what  was  thought  of  it  in  the 
earlier  cases  on  the  subject,  is  entitled  to  equal  relief.  Here  the 
defendant  stands  in  the  situation  of  a  stockholder,  who  might 
compel  the  plaintiffs  and  the  creditors  and  legatees  to  interplead, 
provided  we  had  a  court  of  equity  to  entertain  a  bill  for  that  pur- 
pose, or  the  creditors  and  legatees  might  file  their  bills  against 
the  present  plaintiffs  directly;  and  there  is,  therefore,  no  doubt 
mat  the  merits  might  be  tried  between  them  in  the  shape  in 
which  the  defense  was  offered  at  the  trial. 

The  ground  of  relief,  us  I  Lave  said,  is  that  the  executor  has 
the  legal  title  to  the  goodd  in  some  respects  only  as  the  trustee; 
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Mid  eqnifcjy  therefore,  will  follow  them  into  the  hands  of  any  one 
who  is  not  a  purchaser  for  yaluable  consideration,  or  who,  hav- 
ing paid  a  valuable  consideration,  has  been  guilty  of  fraad  and 
collusion  with  the  executor.  This  is,  in  effect,  to  declare  such 
person  trustee  for  those  who  have  the  beneficiary  interest.  Al- 
though there  is  no  doubt  of  the  general  principle  as  stated,  there 
is  some  inconsistency  of  decision  as  to  what  constitutes  fraud 
and  collusion.  In  two  of  the  earlier  cases  on  the  subject :  Ewer  v. 
Corbel  and  Burling  y.  SUmard,  2  P.  Wms.  248,  249,  it  was  held 
that  if  the  executor  sell  a  term  which  the  testator  has  specifically 
devised,  the  purchaser  shall  hold  it,  unless  he  was  apprised  that 
there  were  no  debts,  or  that  they  could  be  paid  without  break- 
ing in  on  the  specific  legacy;  or  unless  he  has  purchased  it  at 
an  under  value.  Notice  of  these  facts  is  notice  that  the  execu- 
tor is  abusing  his  trust  by  wantonly  defeating  the  provisions  of 
the  will;  and  this,  therefore,  is  a  case  of  collusion.  In  Nugeni 
V.  Qifford^  1  Atk.  143,  the  executors  assigned  over  a  mortgaged 
term  in  payment  of  his  own  debts,  and  this  was  held  good 
against  the  daughters  of  the  testator,  who  were  creditors  under 
a  marriage  settlement. 

•  The  same  principle  was  asserted  in  Jacomb  v .  Harwood^  2  Yes. 
265,  and  in  Meade  v.  Lord  Orrery^  Id.  285,  but  it  was  ruled  dif- 
ferently in  Crane  v.  Drake,  2  Yem.  616,  the  authority  of  which  is 
certainly  strengthened  by  the  reversal  of  Humble  v.  BiU,  in  the 
house  of  lords,  2  Yem.  444,  notwithstanding  what  Lord  Hard- 
wicke  says  of  these  two  cases  in  Meade  v.  Lord  Orrery,  Indeed, 
any  mind  is  not  prepared  implicitly  to  acquiesce  in  the  decision 
by  that  chancellor,  of  any  of  the  cases  that  came  before  him.  A 
purchaser  from  an  executor  is  not  bound  to  see  to  the  application 
of  the  purchase-money;  and  the  assignment  of  a  chattel  in  pay- 
ment of  an  antecedent  debt  is  assignment  for  a  valuable  con- 
sideration; so  far  I  agree.  But  the  executor  is  not,  even  at  law, 
the  owner  of  the  goods  to  eveiy  intent;  he  has  only  a  qualified 
property  in  them,  insomuch  that  he  cannot  bequeath  them,  nor 
can  they  be  levied  for  his  debts,  even  by  his  own  permission, 
whereas  they  may  be  levied,  in  the  first  instance,  for  the  debt 
of  the  testator  when  those  of  the  executor  could  not,  which 
clearly  shows  a  distinction.  In  chancery,  however,  the  execu- 
tor's interest  is  purely  fiduciary;  and  the  law  exacts  from  the 
dealing  with  him,  with  full  knowledge  of  his  representative 
character,  the  most  perfect  good  faith.  Now  the  assets  are  a 
fund  in  his  hands,  not  for  the  payment  of  his  own  debts,  but  the 
debts  of  the  testator,  and  the  legacies  bequeathed  in  the  will; 
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and  where  the  assignee  knows  at  the  time  that  he  is  receiTing 
liis  debt  out  of  a  fond  which  is  not  the  property  of  the  persons 
paying,  but  which  is  appropriated  to  the  payment  of  other 
debts,  that  alone  is  a  circumstance  of  suspicion  that  ought  to 
put  him  on  inquiry  as  to  the  propriety  of  the  transaction.  An 
executor  may,  in  some  cases,  with  strict  propriety,  conyert  the 
the  assets  to  his  own  use,  as  where  he  has  paid  debts  of  the  tes- 
tator to  the  Talue  with  his  own  money;  but  where  the  assignee 
finds  him  in  the  first  instance,  applying  the  assets  out  of  the  or- 
dinary cause  of  administration,  it  may  bear  on  argument,  whether 
be  does  not  take  upon  himself  the  risk  of  the  executor's  right  to 
apply  them,  or  of  his  ability  to  replace  them  if  they  were  im- 
properly withdrawn  from  the  fund;  and  later  oases,  I  think,  have 
gone  this  length. 

It  is  no  answer  to  say  that  the  executor  may  sell  the  goods 
and  pay.his  debt  with  the  price,  if  the  creditor  knew  that  the 
payment  made  under  these  circumstances  would  prejudice  the 
creditors  or  legatees,  he  would  be  a  party  to  the  devastavit,  and 
liable  to  refund;  for  money,  where  it  has  been  received  mala  fide, 
may  be  followed  as  readily  as  a  chattel.  But  in  Tanner  ▼.  Ivie, 
2  Yem.  469,  Lord  Hardwicke  seems  to  doubt  the  firmness  of 
the  ground  on  which  he  had  before  stood,  and  to  wish  to  be 
understood  as  having  decided  those  cases  not  on  general  prin- 
ciples, but  on  their  peculiar  circumstances.  It  may  be  supposed, 
howeyer,  that  his  doctrine  derives  force  from  the  analogy  be- 
tween the  particular  case  of  which  I  have  been  speaking,  and 
that  of  a  note  drawn  by  a  partner  in  the  name  of  a  firm  for  a 
separate  debt  of  such  partner  antecedently  contracted;  with  re- 
spect to  which  it  has  been  held  in  the  last  case  on  the  subject, 
Bidley  v.  Taylor,  18  East,  175,  that  the  fact  of  the  creditor  having 
known  at  the  time  that  the  name  of  the  firm  was  used  for  the 
partner's  private  benefit  is  not  sufficient  per  ae  to  invalidate  the 
transaction.  With  respect  to  this,  it  is  enough  to  say  that  the 
law  had  all  along  been  held  differently  in  England;  as  it  is  still 
held  so  in  Pennsylvania,  New  York,  and,  I  believe,  in  most,  if 
not  in  all,  of  the  other  states;  so  that  the  authority  to  be  derived 
from  this  source  is  against  Lord  Hardwicke's  doctrine,  instead 
of  being  in  favor  of  it. 

The  cases  which  I  have  cited  on  the  subject  of  an  executor's 
power  over  the  assets  are  the  principal  ones  that  were  decided 
before  the  American  revolution;  and  notwithstanding  the  dis- 
crepancy that  is  found  in  them,  as  to  what  circumstances  con- 
stitute fraud  or  collusion  in  contemplation  of  law,  they  undoubt 
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edlj  concur  in  proving  the  general  principle  as  I  have  stated  it. 
The  latter  cases  have  gone  much  farther  in  circumscribing  the 
executor's  authority  over  the  assets;  and,  with  great  propriety, 
very  far  to  overrule  Lord  Hardwicke's  decisions  that  an  assignee 
of  the  assets  for  his  own  debt  cannot  be  disturbed,  except  on 
specific  evidence  of  actual  and  positive  collusion.  That,  how- 
ever, is  not  the  point  on  which  the  case  before  us  turns;  a  more 
material  inquiry  will  be  made  in  regard  to  the  difference  between, 
an  assignment  in  payment  of  antecedent  debts  and  a  pledge  as 
a  security  for  it. 

In  regard  of  a  pledge  there  is  a  decisive  difference  between 
the  pawning  of  a  security  for  an  antecedent  debt  and  the  pawn- 
ing of  it  for  money  advanced  at  the  time.  As  to  the  first,  all 
the  cases  agree  that  the  interest  of  the  pawnee  is  defeasible  by 
creditors  or  legatees;  and  as  to  the  second,  the  validity  of  the 
contract  depends  on  all  those  considerations  that  would  affect 
aa  absolute  sale  under  like  circumstances;  that  is  where  it  ap- 
pears the  pawnee  knew  that  the  money  was  obtained  for  pur- 
poses foreign  to  the  executor's  duty,  the  transaction  is  to  be 
considered  as  collusive.  Then  to  come  to  the  facts  of  the  case 
before  us.  The  note  on  which  suit  was  brought  was  indorsed 
to  the  executors  in  blank  for  goods  purchased  from  them,  which 
were  part  of  the  assets,  and  the  note  itself  was  consequently 
assets  in  their  hands.  The  executor  who  had  this  note  in  pos- 
session was  indebted  to  the  plaintiff  on  his  own  promissory  note 
to  nearly  the  same  amount;  and  after  his  note  had  become  due, 
made  an  arrangement  with  the  plaintiff  by  which  it  was  taken 
up,  and  a  new  note  at  five  months  substituted  in  its  stead,  and 
the  note  on  which  suit  is  brought  was  handed  over  with  the 
blank  indorsement  of  the  payee  as  collateral  security  for  the 
payment  of  this  debt,  the  other  executor  being  no  party  to  the 
transaction,  and  the  plaintiff  being  entirely  ignorant  of  the  cir- 
cumstances under  which  the  note  in  question  came  to  the  hands 
of  the  executor. 

Ou  this  naked  statement  of  facts,  it  will  be  seen  that  collusion 
is  altogether  out  of  the  case,  and  that  the  question  is  whether 
the  plaintiff  is  to  be  considered  as  a  holder  for  value.  If  the 
note  had  been  delivered  to  him  in  discharge  of  the  debt,  there 
would  be  no  difficulty  in  saying,  in  the  absence  of  collusion,  that 
taking  it  iu  the  usual  course  of  business  as  au  equivalent  for  a 
debt  which  is  given  up  would  be  a  purchase  of  it  for  a  valuable 
cousideration.  But  as  it  appears  on  the  bill  of  excoptious  that 
tt  was  given  in  pledge  for  securing  an  antecedent  debt  which 
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^was  not  discharged,  but  suffered  to  remain,  and  as  it  does  not 
appear  that  money  vfus  advanced,  or  any  act  done  that  would 
in  law  be  a  present  consideration,  tbe  case  presented  was  against 
the  plaintiff.  The  evidence,  therefore,  prima  facie  made  out  a 
defense;  although  it  might,  I  apprehend,  have  still  been  shown 
on  the  other  side  that  the  plaintiff  had  a  right  to  recover,  pro- 
vided he  bad  been  able  to  prove  that  time  was  given  in  con- 
sideration of  obtaining  the  note  in  question  as  security  for  the 
debt,  and  that  in  consequence  the  debt  was  lost.  The  giving  of 
time  would  be  a  present  and  a  valuable  consideration,  and  a 
pledge  on  these  terms  would  be  the  same  as  a  pledge  for  money 
paid  down. 

There  is  nothing  in  tbe  commercial  nature  of  the  security  te 
vary  the  nature  of  the  transaction.  Where  the  holder  of  a  note 
or  bill  has  paid  value  for  it,  he  is  in  privity  with  the  first 
holder:  Collins  v.  Marten,  1  Bos.  &  P.  651.  There  is  a  differ- 
ence between  a  note  regularly  negotiated,  which  always  sup- 
poses a  consideration,  and  a  note  placed  like  the  present  in  the 
hands  of  a  creditor  merely  as  a  security,  which,  in  this  respect, 
stands  exactly  as  it  would  if  it  were  a  bond;  that  is,  as  a  mere 
pledge,  subject  in  the  hands  of  the  holder  to  every  equity  that 
could  be  set  up  against  it  in  the  hands  of  the  person  from 
whom  he  obtained  it:  Roberta  et  al.,  Executors  of  Horseman  v. 
Eden,  Bos.  &  P.  398.  In  this  respect  equity  and  the  com- 
mercial law  perfectly  agree,  both  being  founded  on  principles 
of  reason  as  well  as  convenience.  The  question  then  is, 
whether  the  plaintiff  is  a  holder  for  value;  and  as  the  case 
stands  on  the  bill  of  exceptions,  the  evidence  went  directly  to 
prove  that  he  was  not.  At  all  events,  an  inquiry  into  the  whole 
transaction  was  proper,  and  there  is  no  rule  of  commercial  law 
which  forbids  it;  the  evidence,  therefore,  should  have  been  ad- 
mitted. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


ExBCUTOR  DisPosiNO  OF  ASSETS. — "  It  is  a  general  rule  of  law  and  equity 
that  an  executor  or  administrator  has  an  absolute  power  of  disposal  over  the 
whole  personal  effects  of  his  testator  or  intestate,  and  that  they  cannot  be 
followed  by  creditors,  much  less  by  legatees,  either  general  or  specific,  into 
the  hands  of  the  alienee.  Tbe  principle  is  that  the  executor  or  administrator, 
in  many  instances,  must  sell  in  order  to  perform  his  duty  in  paying  debts, 
etc.,  and  no  one  would  deal  with  an  executor  or  administrator,  if  liable  after- 
wards to  be  called  to  an  account:"  Williams  on  Ex.  932;  Bond  v,  Zeigler,  1 
Ga.  344;  Bayner  v.  PeargaU,  8  Johns.  Ch.  678;  HerUU  y.  Bogert,  9  Paige, 
62;  Gray  v.  Armisteady  6  lied.  Eq.  74;  Bradahaw  v.  Simpwn,  Id.  243;  Wil- 
«on  r.  Do9ter,  7  Id.  231;  Polk  v.  Rolwuon,  Id.  236;  Thomas  v.  Beistcr,  3 
Am.  Dxo.  Vol.  ZZV— 41 
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IncL  869;  SpedmanY.  Culberimm,  15  Id.  441;  Hamrkkr.  Craves,  99  laL  841; 
ffimgh  ▼.  Bailey,  82  Conn.  288;  MahepeaeeY.  Jioare,  5 Oilm.  474;  Walker  r. 
Craig,  18  lU.  116;  WUIianu  ▼.  Sly,  13  Wis.  1;  Bage  r.  Viku,  18  Id.  1«»; 
tad  w&d  Syiherland  y,  Bruek,  11  Am.  Deo.  383,  and  note;  and  FkU-r.  Sddrf- 
felin.  Id.  441.  Says  Kisbet,  J.,  in  Bond  t.  Zeigler,  1  Oa.  344:  "Withoirt 
•ach  a  power  of  disposition,  an  executor  ooold  not  execute  the  trust  dtfvolTed 
upon  him,  and  therefore  no  one  woold  be  found  to  fill  fiduciary  sitnatimiSb 
The  departed  would  in  vain  have  left  wills,  for  nobody  would  execute  them. 
Without  such  immunity  to  purohaseri,  no  one  would  deal  with  an  exeentoCi'* 
A  well-reoognised  exception  to  this  general  doctrine  i%  as  laid  down  in  the 
principal  case,  that  where  there  is  collusion  between  the  executor  and  a  poi^ 
chaser,  or  a  fraudulent  design  on  the  part  of  the  executor  to  waste  the  assnhi, 
which  ii  shared  by,  or  known  to,  the  purchaser,  the  property  may  be  followed 
into  his  hands:  Williams  on  Executors,  936.  See  the  note  to  Swikeriamd  t. 
Bru^  11  Am.  Dec.  383,  where  this  subject  is  dismHsed,  and  the  principal 
case  commented  on.  It  is  clear,  also^  that  where  the  pnrffhsser  is  thus  a 
party  to  the  fraud,  the  property  in  his  hands  in  still  affscted  with  the  trost, 
notwithstanding  the  sale.  Hence,  as  declared  by  Gibson,  J.,  the  appropriate 
remedy  is  in  equity,  which  takes  peculiar  cognisance  of  the  enforcement  of 
trusts  of  every  nature:  Story  £q.  Jur.,  sea  1257.  The  doctrines  laid  down 
in  the  principal  case  on  this  subject  are  approved  in  Sims  v.  C^ew,  15  Seig. 
&  R.  206;  TroUer  v.  Shippen,  2  Pa.  St.  36a  The  power  of  an  executor  or 
administrator  to  dispose  of  the  assets  of  the  estate  is  now  in  many  of  the 
states  limited  and  regulated  by  statutes,  which  require  an  order  of  court  even 
for  the  sale  of  personalty. 

CiTATioira. — ^Upon  the  point  that  where  a  negotiable  instrument  is  assigned 
or  transferred  as  collateral  security  for  an  antecedent  debt,  without  any  new 
consideration,  the  assignee  in  not  regarded  as  a  bona  fide  purchaser  for  value, 
so  as  to  shut  out  the  equities  between  the  original  parties;  the  principal  case 
is  cited  and  approved  in  /notn  v.  TaJbb,  17  Serg.  ft  R.  423;  Hariman  t.  Ihnodd, 
1  Bawle,  282;  Depeau  v.  Waddmgton,  6  Whart  232;  KirkpaMekv.  Muirkead, 
16  Pa.  St  123;  Lard  v.  Ocean  Bank,  20  Id.  386;  Garrard  v.  PUUburg  eic, 
R.  B.  Co.  291d.  leO;  TriUY.  Colweli,  21  Id.  2^;  Welsh  y.  Cabot,  99  Id.  2SI; 
BayUr  v.  Commonwealth,  40  Id.  44;  Lenheim  v.  WUmarding,  55  Id.  76w  But 
where  time  ia  given  for  the  purpose  of  obtaining  the  new  security,  or  where 
the  debt  in  discharged  by  it,  the  transferee  is  a  purchaser  for  a  valuable  con- 
sideration: Irwin  V.  Tabb,  17  Serg.  ft  R.  423;  Hastman  v.  JXnodel,  Bawle, 
282;  Depeau  v.  WaddmgUm,  6  Whart.  232;  Muirhead  v.  KMtpatriek,  21  Pa. 
St  242;  Taylor^s  Appeal,  45  Id.  83.  For  other  decisions  in  which  the  prind* 
pal  case  is  cited  and  relied  upon  as  authority,  see,  Appletan  v.  J)onaldmn,  Z 
IhL  St  386;  Ltidwig  v.  ffighUy,  5  Id.  14a 


MoPhebson  t;.  Ounliff. 

ft 
[11  asBoXAST  k  Bawls,  422.] 

Thb  Orphans*  Cottbt  is  a  court  of  record,  invested  with  chancery  powen, 
conducted  by  chancery  rules,  and  acting  on  and  controlled  by  the  prin* 
ciples  of  courts  of  equity. 

Ck>M VETANCB  BY  AN  Ueib  APPARENT  estops  him  from  recovering  the  property, 
when  it  subsequently  descends  to  him. 
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EsxopFELS  OF  Vabious  Kinds  expUined  and  oommented  upon. 

EanopPELs  AoAnrar  Hubs  at  Law. — An  heir  at  law  may  be  estopped  by  hii 
acts,  or  by  a  judicial  proceeding  to  which  he  is  a  party,  or  by  reoeiying 
the  benefits  of  a  transaction  or  proceeding. 

SarroFFEL  frox  Prooxedihos  of  Courts  of  Peculiar  Jurisdiction. — ^If  any 
matter  belongs  to  the  jurisdiction  of  one  conrtso  peculiarly,  that  other 
courts  can  only  incidentally  or  indirectly  take  cognizsace  of  the  same 
sabjeet,  the  latter  are  bound  by  the  sentence  of  the  former. 

Obfhans'  Court  Procexdinos  for  the  sale  of  lands,  are  prooeedings  <a  rtm 

against  the  estate  of  the  intestate. 
Orfhans'  Court. — The  jurisdiction  of  this  court  is  dependent  upon  the 
death  of  the  intestate.  Letters  testamentary  or  of  admimstration  on  the 
estate  of  a  living  man  are  void. 
Obfhaits'  Court  Sales  cannot  be  attacked  collaterally  for  irregularities, 
mistakes  or  errors  in  the  proceedings  of  the  court  Purchasers  need  only 
inquire  whether  the  sale  was  ordered  by  a  court  having  jurisdiction  to 
order  it  Orphans'  court  sales  are  protected  from  collateral  attack  to  the 
same  extent  as  those  made  under  execution. 

Ebbob  to  the  common  pleas  to  reverse  a  judgment  for  the 
defendants  in  an  action  of  ejectment  brought  by  the  plaintifF 
in  error.  The  facts  were:  James  McPherson,  the  father  of  the 
plaintiff,  and  plaintiff  in  error,  emigrated  from  Ireland  in  1783, 
leaving  there  a  lawful  wife,  still  living  at  the  commencement  of 
this  suit,  but  by  whom  he  bad  no  issue.  He  came  to  Pennsyl- 
vania about  1786,  bringing  with  him  the  plaintiff 's  mother,  and 
a  daughter  by  her.  They  lived  together  as  man  and  wife,  and 
held  themselves  out  as  such  from  that  time  until  1793,  when 
they  separated.  The  plaintiff  was  bom  in  1786.  The  plaintiffs 
father  purchased  the  land  in  question,  which  was  then  a  vacant 
lot  in  Pittsburgh,  of  small  value,  in  1790,  and  erected  a  house 
thereon,  in  which  he  and  his  family  lived.  After  the  separation 
of  the  plaintiff's  father  and  mother,  the  father  left  the  state, 
and  died  intestate  in  1794,  or  1795,  seised  in  fee  pt  the  prem- 
ises in  controversy.  In  February,  1795,  the  plaintiff's  mother 
and  Samuel  McOord  took  out  letters  of  administration  on  the 
estate  of  James  McPherson.  The  personal  estate  amounting 
only  to  one  pound  nine  shillings  and  five  pence,  the  administra- 
tora  presented  a  petition  to  the  orphans'  court,  setting  forth  all 
necessary  facts,  and  praying  an  order  to  sell  a  moiety  of  the 
lot.  The  order  was  granted,  and  the  sale  was  made  of  one 
fourth  of  the  lot  to  Abner  and  Jesse  Barker,  and  of  another 
fourth  to  one  Stroop,  which  sales  were  returned  to  and  con- 
firmed by  the  court,  and  conveyances  were  executed  accordingly 
These  sales  not  producing  a  sufficient  sum  for  the  purposes  fox 
which  they  were  made,  the  administrator  on  December  9,  1796| 
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presented  a  second  petition,  setting  fortb   the  prior  petition, 
order  of  sale,  and  sales  made  pursuant  thereto,  and  that  the 
proceeds  were  insufficient  to  support  the  widow  and  children, 
and  praying  an  order  to  sell  another  fourth.     The  sale  was 
thereupon  decreed,  and  a  fourth  of  the  lot  sold  to  one  Caroth- 
ers,  for  seventy-five  pounds,  which  sale  was  duly  confirmed,  and 
a  deed  executed.     Prior  to  any  of  these  sales  an  inventory  was 
filed,  but  no  written  statement  of  the  debts  was  exhibited.     It 
was  proved,  however,  that  there  were  some  debts,  some  of  'vrhich 
were  debts  of  record.    In  March,  1796,  a  regular  administra- 
tion account  was  settled,  and  confirmed  by  the  court,  in  which 
the  administrators  charged  themselves  with  the  amount  of  the 
inventory,  with  one  debt  not  therein  included,  and  with  the  pro- 
ceeds of  the  sales  above  mentioned,   and  claimed  credit  for 
debts  paid,  for  expense  of  maintaining  the  children  and  erect- 
ing a  brick  house  on  the  fourth  of  the  lot  left  unsold.     There 
was  a  balance  on  the  first  sale  of  over  four  pounds,  which  was 
applied  to  the  erection  of  said  house  for  the  widow  and  child- 
ren.    It  appeared  also  that  guardians  were  appointed  in  the 
orphans'   court  for  the  plaintiff  and  his  sister  as  legitimate 
children  of  the  deceased.   In  1803,  it  was  accidently  discovered 
that  the  intestate  was  married  to  the  plaintiff's  mother  in  1790. 
There  was  no  charge  that  there  was  any  collusion  between 
the  administrators  and  the  purchasers  at  the  sales  above  men- 
tioned, or  any  unfairness  or  inadequacy  of  price  in  those  sales, 
or  that  the  purchasers  had  any  knowledge  of  the  illegitimacy 
of  the  children.     The  defendants  derived  title  bona  fide  and  for 
large  consideration  from  those  purchasers,  and  it  appeared  that 
buildings  worth  twenty  thousand  dollars  had  been  erected  on 
the  parts  so  sold,  and  that  the  reputed  widow  and  the  children 
had  constantly  resided  in  the  house  erected  out  of  the  proceeds 
on  the  part  reserved.     In  1815,  the  plaintiff  discovered  that  his 
father  had  a  wife  in  Ireland,  and  he  accordingly  went  there  and 
bought  the  interests  of  his  father's  heirs  in  the  premises,  and 
under  their  conveyance  brought  this  ejectment.     It    is  not 
deemed  necessary  to  insert  the  charge  of  the  court  or  the  excep- 
tions taken,  as  the  only  points  considered  by  this  court  are 
sufficiently  stated  in  the  opinion. 

BidweU  and  Campbell^  for  the  plaintiff  in  error. 

Baldwin  and  Boss,  for  the  defendants  in  error. 

•By  Court,  Duncan,  J.     This  is  a  novel  and  very  extraordinary 
sase.     During  its  discussion,  I  must  confess  that  I  felt  some 
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alarm  from  the  great  gravity  with  which  the  argument  on  the 
general  question  was  put,  and  the  zeal  and  ability  with  which 
it  was  argued  bj  the  counsel  of  tbe  plaintiff  in  error,  lest  we 
fihould  be  compelled  to  give  one  of  the  most  unjust  judgments 
ever  given  in  a  court  of  justice;  for  it  would  be  difiScult  for  tbe 
warmest  imagination  to  figure  a  claim  more  destitute  of  every 
color  of  justice  and  equity,  than  in  reality  the  demand  of  the 
present  plaintiff  is.  Brushing  from  my  remembrance,  as  far  as 
it  is  possible  to  efface  and  overcome  tbe  uufavoruble  impressions 
which  will  be  made  from  tbe  survey  of  the  whole  transaction, 
and  bringing  to  the  consideration  of  the  various  questions  that 
arise  on  it,  a  mind,  I  trust,  free  from  all  unjust  prejudices,  after 
a  very  full  and  anxious  inquiry  and  deliberation,  my  under- 
standing and  my  judgment  are  convinced  that,  as  it  is  void  of 
all  grace  and  decorum,  so  it  is  unsupported  by  any  principle  of 
law,  and  in  opposition  to  every  sound  principle  of  justice  and 
good  sense.  This  is  tbe  history  of  tbe  transaction.  (His  honor 
here  recapitulated  the  principal  facts.) 

The  marriage  by  John  Williins,  in  1790,  neither  makes  these 
children  more  nor  less  bastards.  The  father  bad  a  former  wife 
living  at  their  birth,  the  illegitimacy  is  clearly  established. 
From  tbe  silence  of  tbe  parties  to  this  ceremony,  and  its  se- 
crecy, for  it  was  known  only  to  the  justice,  and  in  1803,  dis- 
covered at  his  death  by  accident  in  his  docket,  we  must  conclude 
that  secrecy  was  observed  to  give  to  the  children  tbe  rank  in 
society  which  they  would  hold  as  lawful  children,  not  subject 
to  the  reproach  of  bastardy.  The  plaintiff  now  demands  the 
surrender  of  this  property,  with  all  its  valuable  erections  of 
twenty  times  greater  value  than  the  naked  lot,  because,  as  he 
says,  all  the  proceedings  of  the  orphans'  court  are  null  and 
void,  founded  in  error  and  mistake;  that  nine  years  after  he 
came  of  age,  twenty  years  after  the  sale,  he  has  discovered  that 
his  father  had  a  wife  in  Ireland;  that  his  father  was  guilty  of 
adultery  and  bigamy,  and  that  his  mother  was  an  unchaste 
woman,  and  he  a  bastard,'  and  that  he  made  a  trip  to  Ireland, 
found  out  the  just  heirs,  obtained  a  conveyance  from  them  foi 
tho  whole  lot  and  buildings  for  less  than  the  three  fourths  oi 
the  naked  lot  sold  for,  to  pay  his  father's  debts,  and  support 
himself,  his  mother  and  sister,  and  put  a  building  on  the  re- 
served fourth.  He  has  fully  established  his  own  illegitimacy 
and  that  the  grantors  are  the  lawful  heirs  of  James  McPberson 

If  tbe  administrators  had  not  asked  by  petition  for  a  sale 
but  suffered  what  they  otherwise  could  not  have  prevented,  a, 
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Bale  OD  a  j'jJgiiient  and  execution  for  the  debts  of  decedent,  all 
the  lot  must  have  been  irretiieyablj  gone.  The  balance,  if  any, 
after  payment  of  the  debts,  would  have  come  to  the  hands  of 
the  administrators,  and  they  alone  ^would  then  be  acooantable. 
What  gave  birth  to  the  present  controversy  was  the  diacoveiy 
thus  lately  made  of  the  illegitimacy  of  those  children,  and  the 
effect  of  that  fact,  which  is  clearly  established,  upon  the  sales, 
is  the  great  question.  As  a  great  question  it  has  been  consid- 
ered, and  vezy  ably  argued  by  the  counsel  on  both  sides,  and  it 
merits  consideration  as  a  great  and  an  important  question.  For 
it  is  now  to  be  considered  whether  all  these  proceedings,  de- 
crees of  the  orphans'  court,  sales  and  confirmations  by  the 
court,  vast  improTements  made,  titles  derived,  possession  long 
continued  on  the  faith  of  these  decrees  of  the  orphans'  court, 
a  court  of  record  haying  competent  jurisdiction,  are  null  and 
Toid,  and  that  they  are  to  be  so  decreed  indirectly  in  ejectment, 
an  original  action,  while  these  decrees  remain  unreversed  and 
in  full  force. 

There  are  minor  objections,  the  want  of  adherence  to  pre- 
scribed/ormuto,  and  to  certain  ceremonial  observances.  These 
will  be  considered  in  the  sequel,  so  far  as  it  may  be  deemed 
necessaxy  to  notice  them.  If  the  plaintiff  fail  to  support  that 
which  his  counsel  have  properly  considered  as  his  stronghold, 
the  position  that  all  the  solemn  proceedings  of  this  court  of 
record,  invested  with  chancexy  powers,  conducted  by  chanceiy 
rules,  and  acting  on  and  goveme  1  by  the  principles  of  a  court 
of  equity,  are  mere  nullities,  he  cannot  recover;  but  if  as  be- 
tween the  present  defendant  and  the  heirs  at  law  of  James  Mc- 
Pherson,  they,  as  plaintiffs,  could  recover,  it  is  an  inquiry  of 
great  moment;  can  this  plaintiff,  having  acquired  the  title,  have 
any  status  in  curia  from  the  relation  in  which  he  stands  to  tbe 
defendants?  That  is,  can  they  estop  him,  stop  his  mouth,  when 
he  opens  it  with  au  intention  to  proclaim  his  own  bastardy,  and 
on  that  ground  defeat  their  title  ?  It  must  be  constantly  kept  in 
view  that  they  do  not  claim  title  under  the  heirs  of  James  Mc- 
Pherson,  their  title  is  paramount.  They  say  that  the  absolute 
descent  to  them  is  quo  modo  suspended  until  the  debts  of  the 
ancestor  are  paid,  that  the  descent  is  interrupted  by  the  pro- 
ceedings of  the  orphans'  court,  and  defeated  by  the  judicial  sale. 
There  are  legal  and  equitable  estoppels.  Legal,  where  the  law 
estops  a  man  to  falsify  a  judicial  act  to  which  he  is  a  party,  and 
from  which  he  has  received  a  benefit;  and  equitable  ones  which 
will  estop  him  from  using  a  title  which  in  good  conscience  ought 
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to  inure  to  the  use  of  another.  To  give  an  example  in  the  out* 
set.  If  John  McPherBon  had  sold  and  conveyed  this  lot  to  an- 
other in  the  character  of  lawful  heir  of  James,  his  father,  and 
he  is  not  his  heir  but  a  bastard;  and  on  discovering  this,  he 
purchased  from  the  lawful  heir,  he  never  could  recover.  He 
conld  be  estopped.  There  are  legal  estoppels  from  the  opera- 
tion of  which  chancery  would  relieve,  but  here  the  want  of  con- 
science is  in  setting  up  the  bastardy. 

Id  general  the  law  is,  that  the  grantor  is  estopped  by  his  own 
deed  to  say  that  he  had  no  interest,  when  by  a  subsequent  deed 
he  acquires  a  title.  As  where  an  heir  apparent  having  the  hope 
only  of  succession,  conveys  during  the  life  of  his  ancestor,  an 
estate,  which  afterwards  descends  to  him,  he  is  estopped  to  say 
he  had  no  interest  at  the  time  of  his  grant.  These  estoppels 
run  with  the  land  into  whatever  hand  it  comes.  As  if  A.  makes 
a  lease  by  indenture,  of  black  acre,  and  after  purchase  conveys 
it  to  B.,  B.  is  bound  by  this  estoppel:  Travannion  v.  Lawrence, 
2  Salk.  266.  These  estoppels  are  found  in  law,  honor  and  con- 
science, and  the  true  reason  is  that  a  man  having  received  a 
benefit  in  one  character,  the  value  of  the  thing,  shall  not  after- 
wards recover  the  thing  itself  in  another  character.  This  legal 
and  equitable  principle  runs  throughout  all  the  transactions  and 
contracts  of  life.  As  in  an  action  by  the  assignee  of  a  patentee 
against  the  patentee  himself,  b  e  is  estopped  from  saying  that  it 
was  not  a  new  invention,  because  he  has  received  the  benefit  of 
it  as  such,  and  though  all  the  world  else  may  show  this  he  shall 
not  be  permitted  to  do  it.  The  justice  of  this  principle  is 
stamped  on  every  human  breast  civilized  or  savage,  the  wild 
man  of  the  forest  and  the  civilized  man  in  a  social  state. 

Estoppel  stoppeth  the  mouth  of  a  man  to  allege  or  plead  the 
truth,  by  matter  of  record  as  by  letters  pi^tent,  common  recov- 
eiy,  pleading,  confession,  admittances  and  acceptances;  eveiy 
act  of  a  party  where  a  court  of  record  has  jurisdiction  estops 
him;  for  no  man  shall  be  permitted  to  make  an  averment  against 
a  record.  When  the  record  of  the  estoppel  goes  to  the  dis- 
ability or  legitimacy  of  the  person,  even  strangers  shall  take 
advantage  of  the  record:  Co.  Lit.  352;  Doctor  and  Student, 
69.  Two  sue  livexy  as  heirs;  it  is  estopped  between  them,  so 
that  one  shall  not  bastardize  the  other:  Br.  Ab.  Est.  pi.  15; 
and  it  is  there  agreed  that  in  all  records  in  which  frank  tene- 
ment comes  into  dispute  it  shall  be  estopped  with  the  land,  so 
that  a  man  may  plead  it  as  a  party,  or  as  heir,  or  by  que  estate: 
Id.     In  law  this  is  certainly  so;  but  if  a  legitimate  daughter 
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and  Lcr  sister,  a  bastard,  join  in  suing  of  the  livery,  this  ouglit 
not  to  bar  in  equity,  though  it  might  estop  at  law:  Carter's 
Bep.  27.  An  entry  by  estoppel  shall  not  be  awarded  in  eqaity, 
nor  is  the  jury  bound  to  find  it;  and  so  the  law  seems  to  be  in 
cases  of  obligations,  covenants,  and  personal  contracts;  but 
where  the  estate  is  bound  by  the  conclusion,  and  converted  to 
an  interest,  though  it  be  found  by  a  jury,  yet  the  court  shall 
judge  according  to  the  law  that  the  estate  is  good  by  reason  of 
the  estoppel:  Pollexf.  G7.  If  the  heir  does  not  claiui  the  land 
from  him  who  made  the  estoppel,  but  by  his  own  j)urchase,  or 
by  another  ancestor,  he  is  not  bound  by  the  estoppel:  Id.  460. 

But  here  the  decree  and  sale  operated  on  the  estate  of  the 
intestate,  for  by  a  sale  made  by  an  administrator  by  order  of  a 
judge  of  probate  or  surrogate  for  the  payment  of  debts,  the 
estate  passes  to  the  purchaser  by  operation  of  law,  so  that  he 
is  in  the  estate  of  the  intestate;  the  land  descends,  but  the  in- 
terest of  the  heir  is  liable  to  be  defeated  by  a  sale  made  by 
administrators:  Iteedy,  Williama,  7  Wheat.  114;  Buckley  \.  Pol- 
lard, 20  Johns.  420.  Oae  of  the  reasons  why  estoppels  are 
allowed  is  that  what  once  a  man  has  alleged  is  to  be  considered 
true,  and  he  ought  not  to  be  permitted  to  contradict  il,  as  in 
Welling  et  aL  v.  Brown,  7  Serg.  &  R.  407.  One  with  whose 
privity,  and  under  whose  direction,  on  an  execution  against  him, 
a  marshal's  sale  was  made  of  an  estate  as  his,  shall  not  be  per- 
mitted to  contradict  it;  and  what  is,  perhaps,  more  to  the  pur- 
pose, the  doctrine  of  estoppel  has  been  held  with  regard  to  acts 
in  the  orphans'  courts.  The  heir  at  law  has  been  estopped  by 
his  acts  in  this  court,  from  asserting  his  rights,  and  thereby 
converting  real  into  personal  property:  Apjyeal  to  the  supreme 
court  of  John  Anderson,  adminvUrator  of  Christopher  Griffith^ 
deceased,  4  Yeates,  35.  This  estoppel  is  not  unconscious,  de- 
priving one  of  his  right  of  inheritance,  but  it  is  where  one  qua 
heir  has  received  the  inheritance  and  conveys  it,  he  shall  not 
be  permitted  to  receive  it  again,  by  falsifying  the  record  and 
denying  his  heirship,  and  keep  the  benefit  which  he  has  re- 
ceived in  that  character. 

It  is  a  doctrine  of  legal  policy,  forbidding  n  party  to  a  trans- 
action to  deny  or  falsify  it,  when  he  has  received  a  benefit;  an 
estoppel  running  with  and  working  on  the  land.  If  James 
McPherson  is  a  party  to  the  record,  that  which  he  has  done  so 
solemnly  and  deliberately  avowed  that  by  means  of  which  he 
was  supported,  he  shall  not  be  permitted  to  disturb.  Infants 
are  rex^resented  by  the  administrators  in  these  proceedings,  as 
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tbej  are  in  case  of  valuation  bj  the  guardian,  who  may  accept 
4iud  bind  his  infant  ward  by  a  recognizance  to  any  amount: 
Gdback'u  appeal^  8  Serg.  &  B.  205.  Suppose  all  the  children  to 
have  refused,  and  a  sale  made  bj  an  administrator  under  the 
order  of  the  orphans'  court,  which  might  be,  could  John  then 
have  recovered  from  such  purchaser.  But  I  am  anticipating; 
this  falls  under  another  head. 

Considering  this  sale  as  a  proceeding  in  rem  to  which  all 
those  claiming  under  the  intestate  are  parties,  my  opinion  is 
that  a  chancellor  would  postpone  the  present  plaintiff,  and  ad- 
ministering justice  as  we  do  in  this  mixed  forum  of  law  and 
equity,  that  in  this  action  of  ejectment,  which,  with  us,  in  place 
of  a  bill  in  equity,  he  ought  not  to  recover.  At  law  it  would  be 
an  estoppel,  which  chancery  never  would  relieve  against,  for 
both  law  and  conscience  demand  that  he  should  be  estopped. 
And  it  is  the  great  excellence  of  a  court  of  equity  that  it  may 
deny  its  aid  where  justice  requires  it,  and  lend  it  on  such 
terms  as  it  may  think  proper  to  prescribe;  and  though  I  cannot 
myself  discover  any  solid  objection  to  that  conclusion,  yet  it 
may  seem  to  others  that  it  is  stretching  the  doctrine  of  estoppel 
further  than  it  has  yet  been  done.  I  put  the  case  on  another 
ground,  an  impregnable  ground;  one  which  will  disturb  no 
man's  possession  where  it  has  been  fairly  acquired  and  long 
enjoyed,  and  where  the  defendants  have  so  long  reposed  in  that 
full  faith  and  credit  which  the  law  bestows  on  all  judicial  tri- 
bunals acting  within  their  proper  sphere  of  jurisdiction,  and  on 
decrees  under  which  so  many  estates  are  daily  conveyed;  a 
ground  which,  while  it  unsettles  no  former  decisions,  confirms 
to  that  most  useful  tribunal,  the  orphans'  court,  the  sanction 
which  every  court  of  record  holds. 

It  is  enacted  by  the  act  of  1713,  establishing  the  orphans' 
court,  that  the  justices  of  the  peace  shall  hold  and  keep  a  court 
of  record  in  each  county,  which  shall  be  styled  the  orphans' 
court;  and  by  the  constitution  the  judicial  power  of  the  com- 
monwealth is  vested  in  a  supreme  court,  in  a  court  of  oyer  and 
terminer,  and  general  jail  delivery,  in  a  court  of  common 
pleas,  and  orphans'  court,  so  that  this  tribunal  is  not  onl}'  a 
court  of  record,  but  a  constitutional  court.  By  the  eighth  sec- 
tion of  the  act  of  1713,  it  is  provided  that  the  process  to 
enforce  obedience  to  the  warrants,  sentences,  and  orders,  coq- 
cerhing  any  matter  or  thing  cognizable  iu  the  said  court,  shall 
be  by  imprisonment  and  sequestration,  as  fully  as  any  court  of 
equity  may  or  can  do.     Appeals  lie  from  their  decrees  and 
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Bentences  to  this  court;  and  the  orphans'  oourt,  in  matters 
within  their  jurisdiction,  proceed  on  the  same  principles  as  a 
court  of  equity:  Ouier  v.  KeUy,  2  Binn.  299.  The  principle  on 
which  I  hold  the  sentence  or  decree  of  the  orphans'  court  con- 
clusive is,  that  it  is  a  general  rule  of  our  law  that  where  any 
matter  belongs  to  the  jurisdiction  of  one  court  so  peculiarly 
that  other  courts  can  only  take  cognizance  of  the  same  subject* 
incidentally  and  indirectly,  the  latter  are  bound  by  the  sentence 
of  the  former,  and  must  giye  credit  to  it.  This  deference  is 
properly  shown  by  those  who  have  not  the  authority  directly, 
or  ex  prof 6880,  but  only  by  accident  and  collaterally.  It  would 
be  a  great  wa^te  of  time  to  refer  to  the  various  decisions  to 
support  a  position  so  undeniable,  and  a  rule  so  universal;  those 
who  are  curious  to  examine  the  subject,  I  refer  to  Hargrave's 
Law  Tracts,  451. 

Such  a  sentence  as  the  one  we  are  considering  is  definitive; 
it  passes  in  rem  judicaiam,  the  thing  is  finally  judged,  not  with- 
out appeal,  for  that  is  given  to  this  court;  but  we  are  not  re- 
viewing an  appeal  from  this  sentence,  but  as  a  court  of  error, 
the  decree  of  a  court  of  conunon  pleas,  which  had  not  a  direct 
cognizance  of  the  subject.  It  is  a  proceeding  purely  in  rem 
against  the  estate  of  the  intestate,  and  not  in  per8onam.  So 
much  it  is  a  proceeding  against  his  estate  that  it  overrules  the 
lien  of  a  judgment.  The  estate  was  condemned  to  a  sale,  and 
may  well  be  compared  to  a  condemnation  of  goods  by  a  court 
of  exchequer,  whose  condemnation  is  final  in  an  action  brought 
to  try  the  right  of  the  goods:  Boberts,  Oon.;  Bull.  N.  P.  244; 
ScoU  V.  Sheame  el  al,,  2  W.  Bl.  977.  The  condemnation  divests 
the  property;  I  mean  the  title  of  deceased. 

The  sentence  of  a  foreign  court  of  admiralty  condemning 
property  as  prize  is  received  as  conclusive  evidence  not  only  as 
to  its  direct  effects,  but  also  as  to  the  fact  directly  decided 
by  it.  It  required  legislative  alteration,  and  our  legislature  by 
act  of  March  29, 1809,  provided  "  that  no  sentence,  judgment  or 
decree  of  any  court  exercising  jurisdiction  of  prize  shall  be 
conclusive  evidence  of  any  matter,  fact  or  thing  therein  con- 
tained, except  of  the  acts  and  doings  of  such  tribunals;"  but 
well  informed  of  the  mischief  of  impairing  the  effect  of  the  sen- 
tence on  the  property  condemned,  it  carefully  declares  '^  that 
nothing  contained  in  the  act  shall  impair  or  destroy  the  effect 
of  any  suoh  sentence  on  the  property  affected,  or  intended  to 
be  iiffected  thereby;  but  the  same  shall  be  and  remain  as  if  the 
act  had  never  been  made."  The  matter  which  gives  the  orphans' 
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court  jorisdictioD  is  the  death  of  the  owner  inteutate,  for  if  ad- 
ministration was  taken  out  on  the  effects  of  a  living  man,  or  of 
one  who  died  intestate,  the  administration  itself  would  be  void, 
and  there  could  be  no  administration  to  act,  no  party  before  the 
court;  consequently  all  the  proceedings  would  be  null.    Where 
an  executor  obtains  payment  on  a  probate  of  a  void  will  without 
suit,  it  cannot  be  impeached,  notwithstanding  the  probate  was 
afterwards  declared  null,  it  being  paid  on  the  faith  of  the  act  of 
a  judicial  tribunal  having  competent  jurisdiction:  Tall.  Ex.  51. 
The  distinction  in  this  respect  is  this:  a  probate  of  the  will  of 
a  living  person,  or  a  letter  of  administration  on  his  effects, 
where  the  person  is  dead  but  left  a  will,  is  void,  ipso/acto,  be- 
cause there  is  no  jurisdiction;  but  where  the  person  is  dead,  in- 
testate, the  orphans'  court  have  power  over  lus  estate,  and  any 
one  acting  on  the  faith  of  their  judicial  acts  will  be  protected 
in  obeying  them. 

The  well  known  distinction  between  erroneous  acts,  or  judg- 
ments of  a  tribunal  having  cognizance  of  the  subject-matter, 
and  of  a  tribunal  having  none  such,  is  illustrated  in  Oriffith  v. 
Frazer^  8  Cranch,  25.  This  was  a  case  of  the  sale  of  real  estate 
on  a  judgment  against  an  administrator  or  durante  absentia  of 
an  executor.  It  was  there  decided  that  the  sale  was  void,  be- 
cause the  administration  was  void  ab  initio,  and  the  validity  of 
the  sale  rested  on  this,  whether  the  defendant  was  administrator 
or  not  of  the  debtor;  it  was  ruled  he  was  not,  and  that  being 
void,  all  the  acts  were  void;  and  the  chief  justice  put  by  way  of 
illustration  the  case  of  administration  to  a  living  man.  This  is 
totally  void;  it  was  not  within  the  jurisdiction  of  the  ordinary; 
it  was  not  committed  to  him  by  law;  it  was  a  case  in  which  he 
had  no  right  to  deliberate;  no  one  representing  the  estate  was 
in  the  case,  or  before  the  court;  consequently  their  judgment 
did  not  bind  that  estate.  But  if  there  had  been  a  real  though 
erroneous  judgment  which  would  justify  the  sheriff  in  levying 
on  the  land,  the  sale  would  have  been  good;  but  the  execution 
issued  on  a  judgment  that  was  a  nullity.  Now,  the  order  of 
sale  would  justify  the  administrators,  they  would  not  be  wrong- 
doers in  entering  and  making  sale  on  the  premises.  These 
rules  would  apply  more  properly  and  peculiarly  to  sales  by 
order  of  the  orphans'  court  than  to  the  various  instances  to 
which  they  have  been  applied.  It  is  a  common  and  usual  mode 
of  sale;  fewer  sacrifices  are  made  than  at  sheriff's  sales,  and 
they  are  less  expensive,  with  an  equitable  power  in  the  court  to 
confirm  or  reject  them  as  justice  may  require,  proceeding,  as 
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this  court  always  does,  on  principles  of  equity.  But  it  neyer 
could  be  imposed  as  a  duty  on  the  purchasers  at  the  end  of 
twenty  years  to  prove  the  observance  of  evezy  direction  of  the 
acts;  as,  for  instance,  who  put  up  the  advertisement;  it  neTer 
can  be  that  the  title  of  a  fair  purchaser  should  depend  on  snch 
perishable  testimony. 

If,  and  it  is  the  best  and  fairest  guide,  it  is  to  be  considered, 
as  it  would  be  if  the  orphans'  court  were  a  court  of  chancery, 
and  had  made  this  decree,  and  a  fair  sale  had  been  made,  and 
the  decree  executed  by  a  conveyance  from  the  administrators, 
would  the  purchaser  be  bound  to  look  beyond  the  decree  if  the 
facts  necessary  to  give  the  court  jurisdiction  appear  on  its  face, 
that  is,  that  there  are  debts,  children  to  maintain,  and  not  suffi- 
cient personal  estate  for  both  these  purposes.     If  such  a  pur- 
chaser is  not  protected,  then,  as  was  said  by  the  lord  keeper,  iu 
Windham  v.  Windham^  3  Gh.  12,  where  a  like  attack  was  made 
on  a  sale  under  a  decree  of  a  court  of  chancery,  "  you  blow  up 
with  gunpowder  the  whole  jurisdiction;"  and  here,  if  the  pro- 
tection be  denied  to  honest  purchasers,  you  lay  a  train  of  gun- 
powder through  the  whole  state,  and  this  decision  would  be  a 
signal  to  set  fire  to  it;  for  nothing  has  been  more  irregular 
than  the  practice  of  these  courts  generally;  there  may  be  ex- 
ceptions, but  they  are  very  rare.     These  orders  depend  on 
loose  scraps  of  paper  deposited  in  untitled  pigeon-holes,  or 
packed  up  as  useless  lumber  in  old  trunks;  and  when  to  this 
is  added,  and  it  is  a  sore  evil,  their  transmission  from  hand  to 
hand,  as  the  clerks  of  these  courts  are  moved  off  the  stage  in 
rapid  succession,  this  would  render  this  species  of  title  so  pre- 
carious and  insecure,  that  if  at  the  end  of  thirty  years,  or  i>er- 
haps  more,  the  purchaser  was  bound  to  produce  every  inventory, 
statement  or  return  of  sale,  no  man,  no  prudent  man,  would 
buy  at  such  sales.     In  some  counties,  I  would  not  take  fifty  per 
cent,  to  secure  the  purchasers.    Nothing  so  much  requires  legis- 
lative attention  as  the  proceedings  in  the  orphans'  court,  for  as 

« 

sure  as  we  descend  into  our  graves,  so  sure  into  this  court  must 
we  come;  and  the  man  would  be  a  real  public  benefactor  who 
would  devise  set  forms,  and  furnish  directions  in  conducting 
the  vast  business  in  these  courts,  where  we  every  day  find  so 
deplorable  a  system  of  confusion. 

Whenever  the  sales  are  called  in  question,  we  find  the  courts 
declaring  that  these  irregularities  must  be  overlooked;  after  a 
lapse  of  years,  all  must  be  presumed  to  have  been  solemnly 
transacted;  presumptions  in  favor  of   what  does  not  apj^ear: 
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3feysing€r  t.  Kentner,  4  Binn.  105.     The  presumption  always  is 
tliat  thej  are  regular,  and  it;  lies  on  the  party  impugning  them  to 
bIiow  their  irregularity.    So  far  even  has  liberality  been  carried, 
tliat  parol  evidence  was  received  of  a  sale  which  had  not  been 
returned:   Rham  v.   North,   1  Yeates,   118;   and  Mr.   Justice 
^eates,  with  an  experience  of  fifty  years  in  the  business  of  the 
orphans'  court,  and  whose  knowledge  of  the  mode  of  conduct- 
ing it  was  greater  than  any  one  man,  living  or  dead,  possessed, 
in  Snyder's  Lessee  v.  Snyder,  6  Binn.  496  [6  Am.  Dec.  493],  ex* 
claims:  *'  What  I  Shall  purchasers  be  affected  by  the  unskillful- 
ness  or  negligence  of  the  proper  officers?"    A  substantive 
compliance  only  with  the  act  is  required.     If  it  appears,  on 
the  facts  disclosed  to  the  orphans'  court,  that  the  debts  cannot 
be  paid,  and  the  children  brought  up,  without  selling  the  land, 
and  they  are  fully  satisfied  on  these  points,  their  power  is  called 
into  full  exercise.    The  court,  in  this  instance,  was  fully  satis- 
fied of  these  facts.     If  the  purchaser  was  responsible  for  the 
mistakes  of  the  court  in  point  of  fact,  after  they  had  judged  on 
the  facts,  and  acted  upon  them,  these  sales  would  be  snares  for 
honest  men. 

Where  there  are  debts,  as  it  is  not  denied  but  that  there 
were,  the  administrators  represent  the  real  estate,  and  the  pur- 
chaser holds  the  land  sold  by  order  of  the  orphans'  court,  dis« 
charged  of  the  lien  against  the  judgments  against  the  deceased. 
The  proceedings  are  always  against  the  administrators  to  com- 
pel a  judicial  sale,  and  never  against  the  heir  or  terre-tenant: 
1  Yeates,  238;  1  Peters,  273;  2  Serg.  &  R.  377;  2  Cranch,  458. 
The  surplus,  after  discharging  the  judgments,  goes  into  the 
administrator's  hands;  payment  to  him  is  good,  unless  notice 
be  given  to  the  sheriff,  and  the  money  ordered  to  be  paid  into 
court.  If  the  order  of  sale  is  to  be  considered  as  a  proceeding 
in  chancery,  which  I  think  it  is,  the  petition  of  the  administra- 
tor is  considered  as  a  bill  in  chancery,  in  which,  by  the  act  of 
assembly,  he  is  the  sole  party  representing  the  estate.  It  is 
very  important  to  see  how  purchasers,  under  an  order  of  sale 
by  a  court  of  chancery,  stand,  where  sales  only  can  be  resorted 
to  for  payment  to  judgment-creditors  in  default  of  personal 
estate.  There  the  heir  is  the  party,  the  administrator  repre* 
oenting  the  personal  estate.  A  purchaser  under  the  decree  is 
never  affected  by  even  a  palpable  error  in  the  decree,  e.  g,,  in 
not  giving  day  to  a  judgment-creditor  to  show  cause,  or  in 
directing  too  much  to  be  sold,  or  in  decreeing  a  sale  to  satisfy 
judgment  debts,  without  an  account  of  the  personal  estate.    On 
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a  full  examination  of  the  chancery  authorities,  without  going 
through  a  tedious  detail,  this  is  very  much  the  doctrine  and  the 
language  of  the  chancellors.     A  purchaser  is  not  bound  to  look 
into  all  the  circumstances,  nor  to  go  through  all  the  proceed- 
ings from  beginning  to  end.     On  the  contrary,  the  general  im* 
pressions  the  decisions  give,  is  this:  that  a  purchaser  has  a 
right  to  presume  that  ''  the  court  have  taken  the  necessary 
stops  to  investigate  the  rights  of  the  parties,  and  that  it  has  on 
that  investigation  properly  decreed  a  sale.     Then  he  is  to  see 
that  all  proper  parties  are  before  the  court;  and  he  is  further 
to  see  that  in  taking  the  conveyance,  he  takes  a  title  that  can 
not  be  impeached  aliunde ;   and  he  has  no  right  to  call  on  the 
court  to  protect  him  from  a  title  not  at  issue  in  the  cause. 
Although  the  decree  may  be  erroneous,  the  title  of  the  pur- 
chaser ought  not  to  be  affected.     And  why?    Because,  as  the 
chancellors  say,  it  would  induce  great  doubts  in  sales  made  bj 
the  authority  of  that  court,  which  would  be  highly  mischievous. 
This  is  the  present  doctrine  of  the  court  of  chancery,  but  the 
principle  is  not  modern.     In  Kitdy  v.  Lamb,  2  Oh.  405,  where 
a  bill  was  filed,  praying  that  a  sum  of  money  in  the  hands  of  a 
trustee  might  be  laid  out  for  the  benefit  of  the  plaintiff,  the 
bill  was  dismissed,  and  the  decree  of  dismissal  signed  and  en- 
rolled, after  which  the  trustees  paid  the  money  to  the  other 
party  who  had  claimed  it.    On  a  bill  of  revivor,  that  decree  was 
reversed,  yet  the  court  determined  that  in  regard  they  had 
relied  upon  the  dismission  signed  and  enrolled,  they  were  in- 
demnified thereby,  and  that  the  plaintiff  should  be  put  to  seek 
his  money  against  the  person  to  whom  the  trustees  had  paid  it, 
on  the  ground  that  whilst  the  judgment  remained  in  force,  it 
barred  the  right,  and  justified  the  parties,  though  they  paid  it 
voluntarily,  and  without  suit.    The  purchaser  is  not  bound  to 
see  further  back  than  the  order  of  the  court;   he  is  not  to  see 
whether  the  court  was  mistaken  in  the  facts  of  debts  and  chil- 
dren; his  contract  is  in  truth  with  the  court;  and,  in  fact,  we 
must  come  to  the  point,  that  the  purchaser  has  as  little  to  do 
with  the  irregularities  of  the  proceedings  as  if  it  had  been  a 
sale  for  a  debt  of  the  intestate  on  a  judgment  against  the  ad- 
ministrator by  the  sheriff  holding  a  vendiiioni  expoTUU,  in  whicu 
case,  though  the  debt  has  been  paid,  and  nothing  was  due, 
still  the  defendants,  or  the  heirs  of  the  intestate,  have  no  right 
against  the  purchaser.    A  stranger  to  the  proceedings  could 
not  be  permitted  to  prove  that  fact,  or  if  he  did  prove  it,  or  if 
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'the  jadgment  was  reyened  for  any  error,  could  it  affect  the 
purchaser? 

Nothing  would  create  a  pause  in  my  mind,  or  hesitancy  in 
-xnj  jadgment,  unless  it  be  the  reluctance  I  shoald  feel  in  over- 
tuming  former  decisions.    I  know  an  impression  has  prevailed 
tihat  these  irregularities  can  be  inquired  into  in   ejectment, 
And  some  dicta  at  nisipriua  are  found  in  the  books  to  favor  that 
impression.    A  very  eminent  judge  of  the  present  day  has  said 
that  he  wished  there  never  had  been  a  nisiprius  case  reported; 
and  sorely  our  decisions  ought  not  to  be  governed  by  them,  un- 
less, by  a  series  of  determinations,  they  have  ripened  into  law; 
and  if  they  are  not  supported  by  law  and  reason,  the  conveni- 
ence of  mankind  requires  that  our  decisions  should  not  be  gov- 
vemed  by  them.    One  thing  I  may  venture  to  assert,  without 
the   hazard  of  contradiction,  that  there  has  been  no  solemn 
determination  by  this  court,  of  this  veiy  question;  I,  therefore-, 
consider  it  as  an  open  one.     No  sale  has  ever  been  declared 
void  iu  ejectment  against  n  purchaser  houafidey  for  any  of  the 
alleged  irregularities,  or  because  the  decree  of  the  court  was 
founded  on  a  mistake.     The  case  of  Larrimer  v.  Irwin^  was  at 
rvn  priiLS,  and  the  report    of  that  case  warns  us  against  con- 
fiding in  these  decisions. 

I  have  a  proper  respect  for  judicial  decisions  where  it  is 
clearly  ascertained  what  they  are,  but  where  they  depend  on 
memory,  or  such  indistinct  evidence  as  to  leave  it  doubtful, 
they  have  with  me  little  weight,  when  they  are  at  variance  with 
the  soundest  principles  of  policy  and  justice.  The  chief  justice 
cited  it  in  Messinger  v.  KirUner,  and  as  afterwards  explained  by 
him  in  Huclde  and  Wife  v.  Phillips,  2  Serg.  &  B.  7,  the  court 
did  not  rely  solely  on  the  non-settlement  of  the  accounts,  but 
on  the  circumstances,  particularly  on  this,  that  before  the  pur- 
chaser had  paid  his  money,  the  administrator  had  settled 
his  account,  by  which  it  appeared  there  was  a  surplus  in 
his  hands  after  payment  of  all  debts;  and  Mr.  Justice  Teates 
treats  that  case  with  little  regard.  He  says  in  Snyder  v.  Snyder, 
6  Binn.  497  [6  Am.  Dec.  403J:  *' If  that  decision  were  that  a 
sale  was  void,  merely  because  an  administration  account 
had  not  been  settled,  he  could  not  assent  to  it.  Nineteen  out 
of  twenty  sales  would  be  rendered  void  should  the  doctrine  be 
estabUshed."  And  with  strong  emphasis  he  asserts  "  that  the 
decree  of  an  orphans'  court,  in  a  case  within  its  jurisdiction  is 
reversible  on  appeal,  and  not  collaterally  in  another  suit."  In 
Me89iinger  v.  Kxniner,  the  court  did  inquire  into  the  proceedings 
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of  tbe  orphans'  court,  because  there  they  considered  the  decree 
a  nullitj  on  its  face.  It  purported  to  be  the  partition  and  teI- 
uatioa  of  a  man's  land;  it  was  a  proceeding  against  his  estate, 
and  the  estate  of  his  father,  in  which  he  was  alleged  to  be  bound 
by  proceedings  unsanctioned  by  law  or  justice,  where  neither 
he  nor  his  guardian,  or  next  friend,  was  a  party;  it  was  all  coram 
non  judice,  and  tainted  with  fraud,  which  vitiates  the  most  6ol« 
emn  acts.  I  do  not  quarrel  with  this  decision — it  does  not  come 
in  my  way. 

When  the  decree  in  FallerUm's  case,  at  nm  prius,  at  Chamber;!- 
burg,  was  assailed  on  the  ground  that  there  were  only  debts,  and 
no  younger  children,  it  was  sustained:  4  Dall.  451, 4  Yeates,  523, 
and  ia  Bham  t.  North,  before  Yeates  and  Smith,  justices  at  nm 
priua  at  Harrisburg,  where  the  order  required  no  return  of  sale, 
and  none  was  made,  a  sale  proved  by  parol  was  supported;  and  8o 
in  Buckle  and  vnfe  v.  Phillips,  2  Serg.  &  R.  4,  a  decree  of  sale  on 
the  ground  of  maintenance  of  a  child  only,  was  held  good, 
although  there  were  former  sales  for  payment  of  debts;  and  in 
Bickle  y.  Young,  8  Serg.  &  B.  234,  where  the  whole  proceedings 
and  sale  were  conducted  in  the  name  of  one  administrator  only, 
when  there  were  two;  and  in  Snyder  y.  Snyder  the  same  objec- 
tion was  made  and  did  not  prevail.  These  are  all  the  reported 
cases,  and  yet  the  purchaser  has  been  hitherto  protected,  except 
in  Larrimer  v.  Irwin,  the  circumstances  of  which  are  not  stated. 
In  tbe  case  of  Davis' v,  Huston,  2  Yeates,  289,  the  lands  of  the 
intestate  had  been  valued  under  a  decree  of  the  orphans'  court, 
and  taken  at  the  valuation  by  a  putative  daughter  and  sold  by 
her,  and  the  purchaser  set  up  her  illegitimacy  as  a  defense 
against  the  payment  of  the  purchase-money,  and  this  defense 
prevailed. 

There  was  in  Messinger  v.  Kintner,  a  proceeding  against  the 
estate  of  the  heir,  and  not  of  the  ancestor,  and  in  fact  it  was  a 
controversy  between  the  legitimate  and  illegitimate  child,  and 
against  such  estoppel,  we  have  seen  from  Carter's  reports,  equity 
would  relieve.  It  is  true  that  the  chief  j ustice,  i n  Snyder  v.  Snyder, 
spoke  of  a  long  practice  of  inquiring  into  these  proceedings  in 
actions  of  ejectment,  acknowledging  its  inconvenience.  So  far 
as  these  irregularities  go  to  show  a  fraud,  or  to  corroborate  other 
proof  of  a  fraud,  I  agree.  Mr.  Justice  Yeates  took  a  view  of 
the  subject  which  meets  my  assent  and  approbation,  and  I  can 
not  give  his  •conclusion  better  than  in  his  own  words:  '*  I  cou- 
sider  the  general  remark  to  be  correct,  that  the  decrees  of  the 
orphans'  court,  in  a  case  within  their  jurisdiction,  is  reversible 
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only  on  appeal,  and  not  collaterally  in  another  suit.  The  settled 
rule  is  that  the  merits  of  a  judgment  can  never  be  contested  in 
an  original  suit  either  in  law  or  in  equity:  2  Burr.  1009.  The 
maxim  is  defide  et  officio  judicia  non  recipilur  quenlio :  Hard.  127. 
The  defendant  in  error  in  Me^singer  v.  Cunliff,  a  minor,  some- 
where about  nine  years  of  age,  was  attempted  to  be  bound  by 
proceedings  unsanctioned  by  law  and  justice,  to  which  neither 
he  nor  his  guardian,  nor  his  next  friend,  were  parties;  it  was  res 
inter  alios  acta,  and  no  presumption  could  be  made  in  favor  of 
what  was  done.  I  assimilate  the  present  case  to  a  sheriff's  sell- 
ing  land  which  he  has  taken  in  execution  by  process  of  law. 
The  judgment  concludes  all  irregnlarities  in  the  previous  pro- 
ceedings, except  where  the  plaintiff  in  the  execution  becomes 
the  purchaser:  Ooodyer  v.  Jarkce,  Telv.  79;  but  the  sale  must  be 
fair  and  just,  uninfluenced  by  threats  or  violence.  Here  the 
lands  have  not  been  aliened  by  the  first  purchaser,  but  remain 
in  his  children,  whose  guardians  have  leased  to  the  defendant. 
The  true  merits  of  the  case  rest  on  the  honesty  and  fairness  of 
the  public  sale,  and  may  be  fully  contested  in  the  present  suit:" 
G  Binn.  499. 

It  gives  me  additional  confidence  in  the  opinion  I  have  formed 
to  find  the  chief  justice  in  considering  the  question  again  in 
Selin  V.  Snyder,  7  Serg.  &  R.  166,  which  was  the  same  as  Snyder 
v.  Snyder,  new  parties  being  added,  declaring,  "  that  the  or- 
phans' court  were  acting  within  their  jurisdiction.  They  had 
power  to  receive  and  grant  the  order  for  the  sale  of  John 
Snyder's  estate,  and,  therefore,  what  is  averred  on  H^e  record 
cannot  be  contradicted.  The  sale  may  be  avoided  if  unfairly 
made,  but  the  assertion  in  the  record,  that  the  parties  appeared 
in  court,  must  be  taken  to  be  an  absolute  verity."  *'  The  pur- 
chaser is  bound  to  look  to  the  jurisdiction  of  the  orphans'  court, 
and,  in  some  instances,  the  validity  of  the  proceedings  has  been 
contested  in  the  courts  of  common  law;  but  the  truth  of  the 
records  concerning  matters  within  their  jurisdiction  cannot  be 
disputed."  And  again,  in  the  supreme  court  of  Philadelphia, 
in  December  last,  in  Kennedy  v.  Wachsmuth,  he  repeated  this 
well-settled  principle.  The  court  has  here  decided  that  there 
were  debts,  and  children  to  support,  and  no  personal  estate  to 
pay  the  debts  and  support  the  children,  and  on  that  state  of 
adjudged  facts  they  decree  a  sale.  Beyond  the  decree,  the  pur- 
chaser is  not  bound  to  look.  The  inquiries  upon  ejectment  are: 
Was  there  an  administrator  and  order  to  sell,  such  as  would 
authorize  the  administrator  to  make  sales;  was  the  sale  fair? 
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The  irregularities  or  mistake  of  facts  after  sale  confirmed, 
money  paid,  conyejance  executed,  possession  for  twenty  years, 
improTements  of  twenty  times  the  value  of  the  property,  fair 
purchasers  deriving  title  by  subsequent  conveyances,  cannot 
affect  the  purchasers.  These  objections,  on  the  return  of  the 
sale,  might  and  probably  would  have  been  sustained  by  the 
orphans'  court;  but  these  and  all  other  errors  noticed  by  the 
counsel  of  the  plaintiff  in  error,  ought  not  to  overturn  these 
fair  and  honest  proceedings  and  sales.  I  have  not  concluded  it 
necessary  to  go  into  detail  on  the  various  errors  assigned.  The 
present  opinion,  in  its  general  scope,  embraces  the  whole  of 
them,  and  though  there  may  be  some  abstract  opinions  of  the 
court  to  which  I  cannot  accede,  yet,  as  in  the  main  the  charge 
is  right,  there  can  be  no  reason  for  reversing  the  judgment.  If 
there  were  irregularities  as  to  the  advertisement,  that  was  error 
of  judgment  of  the  administrators;  where  there  was  no  fraud 
intended,  and  where  the  proceedings  were  intended  to  be  fair 
and  regular,  they  ought  not,  after  the  confirmation  by  the 
orphans'  court,  and  so  long  an  acquiescence,  to  be  overthrown 
to  the  injury  of  subsequent  bona  fide  purchasers.  It  was  insisted 
that  whatever  might  be  the  fate  of  the  first  sale,  the  second  was 
clearly  void.  I  cannot  distinguish  them.  The  act  of  1794, 
under  which  they  were  made,  provides  that  the  orphans'  court 
may,  from  time  to  time,  order  sales  for  payment  of  debts,  main- 
taining the  children,  and  improving  the  residue.  The  purpose 
is  joint;  if  the  first  does  not  produce  a  sufficient  sum  for  all  pur- 
poses, the  order  may  be  renewed  until  all  the  purposes  are  sat- 
isfied. All  will  be  considered  as  one  transaction;  and  this 
was  decided  in  Hackle  and  Wife  v.  PhiUip%, 

The  doctrine  I  advance  is  that  where  there  is  a  direct  sentence 
on  the  very  point,  such  is  to  be  received  as  conclusive  evidence 
not  to  be  impeached  from  within,  but  like  all  other  acts  of  the 
highest  judicial  authority  is  impeachable  from  without;  and 
though  it  is  not  permitted  to  show  that  the  court  was  mistaken 
in  the  original  action,  it  may  be  shown  that  they  were  misled  by 
some  collusive  action  between  the  parties,  and  this  was  decid- 
edly the  opinion  of  all  the  judges  in  England  in  the  Duchess  of 
Kingston's  trial  in  the  house  of  lords,  9  State  Trials,  268.  Col- 
lusion being  a  matter  extrinsic  of  the  cause  may  be  gone  into 
by  a  stranger,  and  tried  by  a  jury.  It  might  be  here  inquired 
into  whether  there  was  collusion  between  the  administrators 
and  the  first  purchasers  in  obtaining  this  decree;  but  that  is  not 
pretended.     There  is  a  common  mistake  of  all,  at  least  of  one 
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of  the  administrators,  of  the  court,  and  of  the  purchasers — a 
mistake  arising  ont  of  an  unknown  fact  which  took  place  in  a 
foreign  country.  A  man  is  chargeable  with  goods  sold  to  a 
^woman,  whom  he  represents  as  his  wife,  though  they  are  not  in 
fact  married. 

One  more  authority  I  add,  Cdruum  y.  Chreenwoods  Twrn- 
pike  Co.,  1  Conn.  1,  7,  Trumbull,  J.,  in  deliyering  the  opinion 
of  the  court  said,  '*  a  judgment,  decree,  sentence  or  order  passed 
'by  a  competent  jurisdiction,  which  creates  or  changes  a  title  or 
any  interest  in  the  estate,  real  or  personal,  or  which  settles  and 
determines  a  contested  right,  or  fixes  a  duty,  belongs  to  the 
party  in  whom  the  court  adjudged  it."  The  orphans'  court  had 
authority  to  direct  the  administrators  to  mortgage  for  payment 
of  debts,  and  support  the  children,  not  exceeding  one  third  the 
value  of  the  estate.  Now,  if  instead  of  a  sale,  money  had  been 
taken  upon  mortgage  fairly  applied  by  the  administrators,  could 
it  be  endured  that  the  mortgagee  should  lose  the  money  ad- 
vanced on  the  faith  of  a  decree  to  which  all  are  bound  to  give 
credit,  because  it  afterwards  turned  out  in  point  of  fact  that  the 
intestate  had  a  wife  in  Ireland,  and  his  children  were  illegitimate, 
and  that  though  there  were  debts  to  pay  of  the  intestate  ?  No 
honest  and  intelligent  man,  lawyer  or  layman,  could  hesitate  to 
give  an  answer;  that  answer  would  be,  justice  forbids  this.  If  it 
were  not  that  some  former  decisions,  at  nisi  prius,  had  muti- 
lated the  uniformity  of  the  law  relating  to  decrees  for  sales,  sales 
executed  and  conformed  by  the  court  would  be  sustained,  ac- 
cording to  the  universal  rule  governing  the  sentences  of  every 
court  of  record  when  acting  within  its  jurisdiction.  The  deter- 
mination of  this  court  in  the  recent  case  of  Selin  v.  Snyder,  has 
restored  the  law  by  declaring  that  testimony  shall  not  be  received 
to  contradict  the  record.  The  error  assigned  was  not  a  mere 
formality,  but  a  vital  objection,  a  charge  that  the  proceedings 
were  conducted  against  the  consent  of  the  administratrix,  the 
mother  of  the  children  of  John  Snyder. 

It  la  impossible  to  distinguish;  the  cases  in  principle  are  the 
same,  for  if  it  were  permitted  to  falsify  in  uno,  it  would  be  per- 
mitted to  falsify  in  omnibus.  The  strongest  possible  case  is  that 
cited  in  10  Vin.  tit.  Record  C,  pi.  2,  from  Br.  E,  pi.  78:  **  Record 
of  outlawry  of  divers  persons  was  certified  in  the  exchequer, 
among  whom  one  was  certified  outlawed,  and  was  not  outlawed, 
and  that  his  goods  forfeited  were  in  the  hands  of  I.  N. ,  and 
upon  process  made  against  him,  he  came  and  said  he  was  not 
outlawed;  and  parcel  of  the  record  came  by  chancery  out  of 
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B.  B.  into  the  exchequer;  and  Oreen,  Justice  of  B.  B.,  came 
into  the  exchequer  and  said  he  was  not  outlawed,  but  that  it 
was  misprision  of  the  clerk.  Skipwith  said  that  though  all  the 
justices  would  record  the  contrary,  they  shall  not  be  credited 
where  we  have  recorded  that  he  is  outlawed.  Qwere  :  What 
remedy  is  for  the  party  ?  It  seems  it  is  by  writ  of  error,  ina^ 
much  as  there  is  no  original  against  him,  but  only  record  of 
outlawry  without  original:  Br.  Becord,  pi.  49.  Aud  in  the 
same  book,  pi.  4,  cites  Br.  Err., pi.  78,  it  is  said  the  diversity  is 
this,  that  a  man  may  assign  error  on  a  thing  separate  or  oat  of 
the  record,  but  he  cannot  falsify  it."  The  decision  in  Selin  ▼. 
Snyder  impresses  the  decree  with  the  seal  of  inyiolability,  where 
a  fair  and  bona  fide  purchaser  claims  imder  it,  where  it  was  a 
duty  for  the  court  to  decree,  and  where  the  decree  states  snch 
facts  as  giye  the  court  authority  to  make  the  order  of  sale. 

Cases  of  individual  hardship  may  arise  from  adhering  to  this 
principle,  but  the  old  maxim  of  law  is  that  a  private  mischief 
shall  be  rather  suffered  than  a  public  inconvenience;  and  this 
is  applied  to  all  public  sanctions  in  government  and  legislation, 
and  it  never  can  be  more  safely  applied  than  to  the  sanction  of 
judicial  sales;  and  if  these  purchases  are  not  protected,  but  re- 
main open  to  inquiries  as  to  the  i^egularity  and  exactness  of  the 
proceedings  of  this  tribunal,  this  useful  power  will  be  disused, 
and  in  time  abolished.  I  have  stated  what  I  conceive  to  be  the 
legal  and  fundamental  rules  of  property,  and  if  the  question 
was  to  be  decided  by  appeal  to  plain,  common  sense,  its 
verdict  would  be  the  same  as  the  judgment  of  the  law.  On 
the  view  I  have  taken  of  this  case,  I  have  not  thought  it  neces- 
sary to  dwell  much  on  the  minor  objections;  they  are  absorbed 
in  the  great  questi6n;  the  final  decision  of  the  cause  rests  on 
that,  and  it  is  of  consequence  it  should  so  rest.  All  others 
sink  into  insignificance,  but  the  great  question  of  the  conclu- 
siveness of  these  decrees  for  sale  by  order  of  the  orphans'  court 
required  an  unequivocal  determination.  It  is  one  on  which  the 
title  to  so  many  estates  depends,  that  it  could  not,  without 
great  mischief  and  inconvenience,  be  postponed,  and  it  would 
be  unworthy  to  evade  it;  it  is  on  that  ground  also  I  wish  to  be 
distinctly  understood  that  the  judgment  is  affirmed.  I  con- 
sider the  rule  as  one  of  the  indelible  landmarks  of  property, 
invariably  established  by  the  well  weighted  policy  of  the  law, 
«nd  has  stood  the  test  of  ages,  founded  on  the  great  principle 
of  public  convenience  and  necessity,  and  ought  not  to  be  shaken 
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by  any  incidental  mischief  to  an  individual,  which  occasionallj 
vill  occor  to4&n  individual  from  everj  geueral  rule. 

This,  like  other  general  principles,  maj  produce  disadvan- 
ta<^es  unjustly  to  an  individual,  but  it  is  on  this  condition  that 
g^eneral  rules  are  adopted;   partial  inconvenience  is  the  inevit- 
able consequence,  but  the  production  of  general  good  author- 
izes the  establishment;  *'  partial  evil  is  universal  good."    But 
the  hardship,  if  considerations  of  hardship  ought  ever  to  mingle 
in  the  administration  of  justice,  would  fall  on  the  defendants. 
The  Irish  heirs  never  dreamed  of  this  inheritance;  it  was  to 
tbem   totally   unexpected;    they    never   calculated,   or   acted 
upon  it  as  a  right  which  might  descend  on  them;  it  was  a  mere 
windfall,  as  little  looked  for  ns  the  descent  of  the  imperial 
crown  on  their  heads,  and  as  much  a  surprise;  to  them  it  would 
be  no  disappointment.     But  the  defendants  have  laid  out  the 
labor  of  their  lives  upon  it,  have  looked  up  to  it  as  their  sup- 
port during  life,  and  a  provision  for  their  children  on  their 
death;  they  have  considered  it  as  their  own;  all  the  plans  and 
habits  of  life  have  been  formed  in  the  full  belief  of  enjoying 
that  which  they  had  fairly  acquired  on  the  faith  of  a  judgment 
of  a  court  having  authority.     And  as  it  respects  the  present 
plaintiff,  what  grievance  has  he  to  complain  of,  except  the 
baffled  expectation  of  an  iniquitous  speculation,  and  except  that 
be  has  not  suffered  to  sell  the  very  hands  that  fed  him,  and  is 
disappointed  in  the  premium  he  expected  from  stigmatizing 
publicly  his  mother,  and   defiling  his  own   nest?    It  main- 
tained and  educated  him;  it  supported  his  mother  and  sister; 
and  the  reserved  part  of  the  lot  rendered  valuable  by  the  money 
of  the  defendants,  he  still  enjoys;   he  holds  the  worth  of  his 
money.     One  thing  is  very  plain,  that  either  the  real  value  was 
concealed  from  the  Irish  heirs,  or  that  they,  from  a  sense  of 
justice  to  the  purchasers,  or  humanity  to  the  plaintiff,  parted 
with  it  for  its  value  as  it  stood  at  the  death  of  the  intestate.     If 
the  state  of  improvements  had  been  communicated  to  them, 
then  they  conveyed  to  him  as  the  natural  heir,  or  as  trustee  for 
the  purchasers.     Considerations  of  hardship  are  of  little  value; 
courts  of  equity  do  not  sit  to  inquire  how  the  loss  of  property 
may  press  on  the  individual,  or  that  who  has  held  it  without 
title.     The  usual  subject  of   consideration  for  the  court  is, 
whether  it  has  been  held  without  title;  and  if  they  find  that  it 
has,  to  restore  it  without  delay  to  the  right  owner.     There  is 
nothing  of  conscience  in  his  claim,  and  the  law  is  against  him. 
This  opinion  I  have  formed  after  long  and  repeated  consid* 
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eration.  I  have  explained  the  ground  of  it,  I  fear,  with  too 
much  prolixity,  and  perhaps  have  repeated  too  often  the  same 
thing;  but  public  duty  required  a  deep  inyestigstion  and  full 
explanation  of  the  subject.  The  justice  of  the  case  is  so  clearly 
with  the  defendants  that  it  would  be  incumbent  on  the  plaintiff, 
who  wishes  to  establish  a  rule  contrary  to  justice  and  equity, 
to  produce  some  well-established  authority,  showing  that  there 
is  an  inflexible  rule  of  law  in  opposition  to  justice.  He  has 
failed  to  do  this,  for  the  inyariable  rules  of  law,  and  the  justice 
and  equity  of  the  particular  case  are  in  exact  and  happy  oon- 
formity.     Judgment  affirmed. 

Since  the  opinion  was  drawn  up,  I  find  in  yolume  1  of  the 
reports  of  Nott  and  McCord,  of  the  cases  of  the  constitutional 
court  of  South  Carolina,  329,  that  the  decree  of  the  court  of 
ordinary,  revoking  the  probate  of  a  will,  was  held  to  be  the 
judicial  act  of  a  court  possessing  jurisdiction  over  the  subject- 
matter  of  dispute.  And  the  law  holds  the  exercise  of  this 
right  so  sacred  that  no  evidence  will  be  permitted  to  contradict 
it  in  relation  to  the  subject  in  dispute,  so  long  as  it  remains 
unreversed  by  the  superior  tribunal;  and  this  can  only  be  done 
by  appeal  to  the  common  pleas,  according  to  the  act  of  as- 
sembly. And  in  Waters  v.  Woodward,  same  page,  an  existing 
judgment  or  decree  of  a  chancery  court,  upon  a  matter  within 
its  jurisdiction  is  conclusive  of  the  right  of  the  parties  in  any 
other  court  of  concurrent  jurisdiction;  nor  do  the  decrees  of  a 
court  of  equity  form  any  exception  to  the  general  rule.  Sitting 
in  a  court  of  law  judges  are  not  at  liberty  to  enter  into  the  ex- 
amination of  the  justice  or  injustice  of  the  decree  of  a  court  of 
competent  jurisdiction.  Unless  it  comes  before  them  on  a  writ 
of  error  or  appeal,  it  must  stand  reversed  by  a  court  of  compe- 
tent authority  to  review  it.  In  ScoU  v.  Hancock,  13  Mass.  162, 
under  a  similar  proceeding,  Jackson,  J.,  said:  ''These  orders 
of  sale  by  administrators  affect  the  inheritance;  and  if  we 
should  decide  these  questions  conclusively  against  the  heirs, 
who  should  be  disinherited  to  the  extent  of  what  should  be 
sold  under  the  order,  without  any  trial  of  the  fact  by  a  juiy, 
and  without  any  opportunity  of  reviewing  the  judgment  by 
writ  of  review,  writ  of  error,  or  in  any  other  manner.''  The 
claim  of  the  creditors  is  paramount  to  any  titie  that  could  be 
acquired  after  the  death  of  the  testator.  And  in  Moers  y.  WhUe, 
6  Johns.  Ch.  384,  Chancellor  Kent  entirely  approyes  of  this 
doctrine  of  the  conclusiveness  of  the  order  of  sale,  and  refers 
to  Bead  v.  WiUiams,  7  Wheat.  60,  before  cited,  and  observes 
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tliat  the  raliditj  of  the  order  of  sale  was  not  questioned,  be- 
cause it  was  the  order  of  a  competent  court  of  peculiar  and 
exclusive  jurisdiction;  and  it  was  an  extraordinarj  and  mon- 
strous case.  Letters  of  administration  were  granted  after  the 
lapse  of  twenty-eight  years,  and  the  right  to  sell  after  the  lapse 
of  thirty»one  years  from  the  death  of  the  intestate  yet  the  de- 
cree of  the  court  being  res  judicata^  it  could  not  be  questioned 
in  a  collateral  action.  Thus  we  see  how  the  question  stands 
by  the  law  of  England,  and  our  sister  states,  New  York,  Con- 
necticut, Massachusetts  and  South  Carolina.  The  extent  of 
real  property  that  must  be  transmitted  in  the  course  of  twenty 
years  by  this  mode  of  sale  is  immense,  and  the  number  of 
persons  through  whom  that  property  passes  is  inconceivable. 
Can  it  be,  then,  that  a  matter  decided  by  the  orphans'  court, 
a  court  of  peculiar  jurisdiction,  shall  be  controverted  at  the 
end  of  any  given  period,  and  that  a  latent  claim,  which  no  man 
of  intelligence  could  foresee,  known  to  no  one,  or  if  known, 
concealed,  should  be  put  in  operation  by  an  heir  and  sweep 
away  the  labor  of  a  life- time;  and  that  because  the  tribunal 
appointed  to  decide  had  erroneously  found  a  fact  on  prima 
facie  evidence,  as  the  cohabitation  here  was,  and  then  without 
notice,  or  the  means  of  notice,  the  decree  of  the  court  should 
be  disputed  after  such  long  possession? 

As  Uie  doctrine  of  the  law,  I  hope  I  have  satisfactorily  shown 
it  shall  not. 

TniOHiiAN,  C.  J.,  was  absent,  in  consequence  of  sickness. 


OoNCLnBivsirsss  ov  Pbooeeddtos  in  Obphans'  Coitbt  in  Pennsylvania. — 
The  dootrine,  here  for  the  first  time  diBtinctly  laid  down  in  Pennsylvaiiia, 
that  the  orphans'  conrt  is  a  court  of  record  of  equal  dignity  with  the  common 
law  tribtmals,  and  that  its  decrees  as  to  matters  within  its  jurisdiction  are 
conclusive  upon  parties  and  privies  against  all  collateral  attack  and  impeach- 
ment, except  for  fraud,  has  been  steadily  adhered  to  by  the  courts  of  that 
state  ever  since,  and  became  by  the  act  of  March  29,  1832,  a  part  of  the 
statute  law  of  the  commonwealth.  That  act  provided  that  the  decrees  of 
this  court  ''in  all  matters  within  its  jurisdiction  shall  not  be  reversed  or 
avoided  collaterally  in  any  other  court."  In  Beeson  v.  Beaaon,  9  Pa.  St.  294, 
the  court  say:  ''The  quality  of  conclusiveness  first  happily  applied  by  Mc 
Phenon  v.  Cunlif,  11  Seig.  &  R.  422,  has  been  since  steadily  adhered  to  till 
finally  sanctioned  by  statutory  enactment.  The  principal  case  is  cited  and  ap- 
proved on  this  point  in  Orofv.  Qroff^  14  Sei^.  &  B.  184;  Fox  v.  Winters,  4  Rawle, 
176;  &nyder  v.  Markel,  8  Watts,  418;  BoUon  v.  Hamilton,  2  Watts  &  S.  276; 
Clay  V.  Iroine,  4  Id.  236;  Herr  v.  Heir,  6  Pa.  St.  431;  Mitchell  v.  Kintzer,  Id. 
218;  Painter  v.  Henderson,  7  Id.  52;  Merldan  v.  TrapneU,  34  Id.  47;  Horner 
V.  Ha^lbrouek,  41  Id.  178;  Dixcy  v.  Lanmg,  49  Id.  146;  Torrance  v.  Torrance^ 
63  Id.  510;  Mussleman*s  appeal,  65  Id.  486.      Judge  Agnew,  in  the  case  last 
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cited,  reviewi  the  history  of  the  orphans'  court  in  Pennsylvaaia^  and  says: 
"  It  was  not  nntil  the  able  and  ezhaostive  opinion  of  Judge  Duncan  deUveied 
in  1824,  in  MePhernon  v.  CwOif,  11  Serg.  &  R.  422,  which  settled  the  proper 
position  of  the  orphans'  court,  that  it  reached  its  true  dignity,  and  the  way 
was  prepared  for  the  revision  of  the  orphans'  court  system,  its  juriadiction, 
powers  and  practice,  contained  in  the  acts  of  twenty -ninth  of  ISJarch,  1832, 
twenty-fourth  of  February,  1834,  and  sixteenth  of  June,  1836.  Under  these 
laws  the  orphans'  court  came  up  to  the  fuU  measure  of  a  court  of  record, 
standing  upon  an  equality  with  the  others." 

Without  the  aid  of  the  doctrine  that  the  decrees,  orders  and  proceedings 
of  such  courts,  with  respect  to  matters  within  their  jurisdiction,  are  imper- 
▼ious  to  collateral  attack,  it  would  have  been  impossible  to  sustain  the  sale 
in  the  principal  case,  for  there  seems  to  have  been  an  entire  departure  from 
the  directions  of  the  statute  as  to  the  evidence  upon  which  the  court  should 
act  in  ordering  a^  sale  of  realty.  This  is  very  clearly  shown  in  Snyder  v. 
Market,  8  Watts,  418,  by  Kennedy,  J.,  in  delivering  the  opinion,  where  he 
says:  "The  orphans'  court  is  a  court  of  record  in  this  state,  and  haa  a  very 
general  and,  indeed,  exclusive  jurisdiction  over  the  estates  of  deceased  per- 
sons, and  can  by  no  means  be  considered  a  court  of  inferior  jurisdiction  and 
therefore  bound  to  observe  and  adhere  to  the  letter  of  the  statute,  in  all  its 
judicial  proceedings,  or  otherwise  the  judgments  or  decrees  made  therein, 
will  be  considered  coram  non  judiee,  Mr.  Justice  Duncan,  in  delivering  the 
opinion  of  this  court  in  AfePherton  v.  CurUif,  11  Serg.  &  R.  429,  in  order  to 
show  that  the  sentence  or  decree  of  the  orphans'  court  is  conclusive,  applies 
to  it,  the  general  rule  of  our  law,  *  that  where  any  matter  belongs  to  the  juris- 
diction of  one  court  so  peculiarly  that  other  courts  can  only  take  cognizance 
of  the  same  subject,  incidentally  and  indirectly,  the  latter  are  bound  by  the 
sentence  of  the  former,  and  must  give  credit  to  it.'  Had  it  not  been  for  the 
principle  of  this  rule,  and  the  application  of  it  to  that  case,  it  would  have 
been  difficult,  if  not  impossible,  to  have  sustained  the  decree  of  the  orphans' 
court,  and  the  sale  of  the  property,  in  question  in  that  case,  made  under  it 
It  was  made  under  the  authority  of  the  nineteenth  and  twentieth  sections  of 
the  act  of  the  nineteenth  of  April,  1794.  •  *  *  *  Although  the  act  of 
1794,  in  order  to  authorize  the  orphans'  court  to  decree  a  sale,  required  that 
there  should  be  lawtul  issue  of  the  deceased  in  their  minority,  an  appraise- 
ment of  the  personal  estate  and  an  account  upon  oath  or  affirmation  of  all 
the  intestate's  debts  exhibited,  yet  the  sale  was  decreed  in  McPhermn  v. 
Cunlif  without  any  of  those  things  having  existed  or  been  done,  and  held 
good.  McPher^on  v.  Cunlif,  as  well  as  many  other  cases,  establishes  beyond 
all  controversy  that  it  is  not  the  kind  of  proof  directed  to  be  given  by  the 
act  of  assembly  to  the  court,  for  the  purpose  of  showing  that  according  to 
its  provisions  there  ought  to  be  a  sale  of  either  a  part  or  the  whole  of  the  real 
estate,  which  gives  the  court  jurisdiction  over  the  subject  and  makes  the 
decree  binding,  and  the  sale  under  it  valid.  It  is  a  proceeding  m  rem,  and  it 
seems  to  be  the  condition  of  the  estate  which  brings  it  within  the  jurisdiction 
of  the  court."  It  was  accordingly  held  that  under  the  act  of  ISll,  also,  a 
sale  would  be  conclusive  against  collateral  attack,  although  ordered  without 
any  settlement  of  a  final  administration  account,  which  was  required  by  the 
statute,  but  merely  upon  a  sworn  list  of  assets  and  debts  unpaid.         ft 

But  it  is  held  that  this  doctrine  of  the  conclusiveness  of  the  decrees  of 
such  courts  will  not  hn  allowed  to  protect  them  from  collateral  attack  whers 
they  are  tainted  with  fraud.  Says  CJoulter,  J.,  in  MUdiell  v.  Kintzer,  5  Pa. 
St.  218:  **  The  great  case  of  McPJieraon  v.  Cunl^,  11  Serg.  k  R.  422,  which 
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the  ooamel  for  the  plaintifiF  in  error  cited  to  establish,  that  the  decree  of  the 
orphans'  coart  was  abeolnte,  and  conferred  title  beyond  and  above  impeach- 
ment of  any  kind,  does  not  maintain  their  position.  I  yield  willing  rever- 
ence to  the  great  mind  which  first  shed  forth  the  lighten  that  subject,  which 
was  afterwards  concentrated  and  embodied  in  the  act  of  assembly  of  1832, 
relating  to  orphans'  courts,  and  by  which  their  decrees  were  made  of  the 
like  force  and  efficacy  as  the  judgments  of  common  law  courts.  In  delivering 
the  opinion  of  the  court  in  that  case,  Judge  Duncan  says:  '  The  doctrine  I 
advance  is  that  where  there  is  a  direct  sentence  or  decree  on  the  very  point, 
it  is  to  bo  considered  as  conclusive  evidence,  not  to  be  impeached  from  within, 
but  like  all  other  acts  of  the  highest  judicial  authority,  to  be  impeached  from 
without.'  And  he  says  again:  'Where  there  was  no  fraud  intended,  and 
where  the  proceedings  were  intended  to  be  fair,  they  ought  not»  after  con- 
firmation by  the  orphans'  court,  to  be  overturned.'  Thus  the  principle  is 
admitted  by  that  learned  judge,  that  the  decree  may  be  impeached  for 
fraud." 

Nor  does  this  doctrine  apply  where  the  court  has  not  token  the  steps  neces- 
sary to  acquire  jurisdiction.  Want  of  jurisdiction  is  as  fatal  to  a  decree  of 
an  orphans'  court,  as  to  the  judgment  of  any  other  court:  Torrance  v.  Tor- 
rance, 53  Pa.  St.  510.  In  that  case  it  was  held  that  where  an  executor  pro- 
cured an  order  for  the  sale  of  property  for  the  payment  of  legacies  charged 
upon  land,  when  the  statute  did  not  authorize  it,  the  proceeding  was  coram 
nonjudiee^  and  void. 

Equttable  Estoppel. — ^The  doctrines  advanced  in  the  principal  case  on 
this  subject,  are  approved  in  WiUan  v.  Bigger,  7  Watts  &  S.  125;  Common- 
toealih  V.  Shuman,  18  Pa.  St.  346;  Spragg  v.  Shriver,  25  Id.  286;  Maple  v. 
Kvssart,  53  Id.  353;  WiUiard  v.  WilUard,  56  Id.  128. 
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JuDGMBirr,  Satisfaction  bt  Levt. — When  the  plaintifiF  has  seized  goods 
sufficient  to  satisfy  his  judgment,  it  is  thereby  discharged.  The  goods 
cannot  be  released  and  the  judgment  revived  to  the  prejudice  of  subse- 
quent judgment-creditors. 

Ebbor  to  the  common  pleas  in  an  amicable  action  to  try  the 
rights  of  the  parties  to  a  sum  of  money  in  court,  arising  from 
the  sale  of  the  real  estate  of  Caruthers.  A  case  was  stated  for 
the  opinion  of  the  court,  to  be  considered  as  a  special  verdict, 
either  party  having  a  right  to  sue  out  a  writ  of  error.  The  opin- 
ion of  the  court  of  common  pleas  being  in  favor  of  the  defend- 
ant, the  cause  was  removed,  by  writ  of  error,  to  this  court.  The 
facts  are  stated  in  the  opinion. 

Lyon^  for  the  plaintiffs. 

Kennedy  and  Euring,  for  the  defendants,  were  stopped  by  the 
eourt. 


666  Hunt  t;.  Bbeading.  fPenn. 

Bj  Court,  Q1B8ON,  J.     When  the  agreement,  which  gives  rise 
to  this  controversj,  was  entered  into,  the  interests  of  all  the 
the  parties  who  had  liens  stood  thus:  Dales  had  obtained  a  jadg- 
ment  against  Caruthers  od  the  seventeenth  of  July,  1817.     Bay- 
less  and  Thornton  had  obtained  a  judgment  against  Otregg  and 
Caruthers  on  the  twenty-fifth  of  February,  1820.     Breading,  the 
present  defendant,  had  obtained  a  judgment  against  Caruthers 
on  the  eighth  of  March,  1820,  and  E.  and  C.  Hunt,  the  present 
plaintiffs,  had  obtained  two  judgments  against  Gregg  and  Ca- 
ruthers, the  one  on  the  eleventh  of  March,  and  the  other  on  the 
eighth  of  December,  1820.     These  judgments  were  liens  on  the 
lands  of  Caruthers  in  the  order  of  priority  in  which  I  have  men- 
tioned them.     Bay  less  and  Thornton  had  issued  afierifadason 
their  judgment,  and  had  seized  the  partnership  effects  of  Gregg 
&  Caruthers  in  execution,  but  at  the  same  time  permitted  those 
effects  to  remain  in  the  custody  of  the  latter,  as  appears  by  the 
sheriff's  return.     While  matters  are  in  this  state,  an  agreement 
is  entered  into  between  the  Messrs.  Hunt,  Baylees,  the  partner 
of  Thornton,  and  Gregg,  the  partner  of  Caruthers,  by  which  it 
is  stipulated  that  the  levy  under  the  execution  of  Bayless  and 
Thornton  shall  be  set  aside;   that  their  judgment  shall  be  as- 
signed to  the  Messrs.  Hunt,  who  engage  to  pay  them  their  debt; 
and  that  the  goods  of  Gregg  &  Caruthers,  which  were  thus  to 
be  released  from  execution,  shall  be  delivered  to  the  Messrs. 
Hunt  in  payment  of  the  demand  which  they  had  in  their  own 
right.     This  agreement  is  afterwards  carried  into  execution,  and 
the  laud  of  Caruthers  being  subsequently  sold  on  the  judgment 
of  Dales,  it  is  contended  that  the  judgment  of  Bayless  and 
Thornton,  in  the  hands  of  the  Messrs.  Hunt,  ought  to  be 
treated  as  still  outstanding,  and  as  a  lien  entitled  to  a  priority 
over  the  judgment  of  Breading. 

It  is  unnecessary  to  consider  the  effect  of  the  rule  in  equity 
which  compels  a  creditor  who  has  a  security  on  two  funds  to 
take  his  satisfaction  out  of  a  particular  one  of  them,  in  favor  of 
a  creditor  who  has  a  security  exclusively  on  the  other,  as  I  am 
satisfied,  on  principles  of  law,  that  a  judgment-creditor  who  has 
seized  the  goods  of  his  debtor  in  execution,  cannot  discharge 
them,  and  leave  his  judgment  in  force  as  to  the  land.  But  there 
are  particular  circumstances  in  the  case  stated  which  render  it 
a  peculiar  one,  and  which  it  is  worth  while  to  consider.  A  judg- 
ment-creditor who  has  seized  the  goods  of  his  debtor,  agrees  to 
set  aside  his  levy,  and  assign  his  judgment  to  subsequent  judg- 
ment-creditors, on  receiving  the  amount  of  his  debt  from  them; 
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while  they,  on  the  other  hand,  receive  from  the  debtor,  in  pay- 
ment, as  it  is  said,  of  the  debts  originally  due  them,  the  very 
goods  which  Lad  been  levied  in  satisfaction  of  the  judgment 
which  is  assigned  to  them;  and  all  this  circuity  of  what  is  in 
effect,  payment  of  that  judgment  to  elude  an  intermediate  judg- 
ment, which  is  a  lien  on  the  land.  To  their  own  rights  the  plaint- 
iffs unite  in  their  own  persons,  the  rights  of  Bayless  and  Thorn- 
ton, and  it  is  immaterial  to  the  argument  whether  all  those  rights 
are  united  to  the  persons  of  the  plaintiffs,  or  io  the  persons  of 
Bayless  and  Thornton,  the  incidents  of  ownership,  as  to  this 
particular  judgment,  would  be  exactly  the  same. 

If,  then,  Bayless  and  Thornton  had  become  assignees  of  the 
two  judgments  of  the  plaintiffs,  could  they  have  released  the 
goods  of  Gregg  and  Caruthers,  which  had  been  seized  in  eze- 
cntion  on  their  prior  judgment,  and  at  the  same  instant  have 
received  those  goods  directly  in  payment  of  their  subsequent 
judgments,  so  as  to  reserve  the  first  as  a  lien  on  the  land  ?  No 
one  will  pretend  it.  That  would  put  it  in  their  power  to  lock 
up  the  goods  of  the  debtor,  under  an  execution  on  their  prior 
judgment,  till  matters  should  be  in  train  to  seize  the  same 
goods  in  execution  for  another  debt,  and  thus,  by  changing  the 
application  of  their  levy,  enable  them  to  obtain  a  preference,  as 
regards  both  the  real  and  the  personal  estate;  but  it  is  said  that 
consequence  could  not  have  been  produced  in  this  instance, 
because  the  goods  were  left  in  possession  of  the  debtor,  and 
there  was  no  obstruction  to  a  levy  by  subsequent  execution- 
creditors.  I  admit  it;  but  it  is  impossible  not  to  see  that  the 
whole  arrangement  was  intended  to  produce  payment  in  effect 
of  the  judgment  of  Bayless  and  Thornton,  and  at  the  same  time 
to  give  the  judgments  of  the  Messrs.  Hunt  a  priority  over  the 
judgment  of  Breading,  at  least,  to  the  value  of  the  goods,  and 
that  such  an  arrangement  would  be  fraudulent  in  the  contempla- 
tion of  law,  I  am  very  much  inclined  to  believe. 

But  the  cause  is  clearly  with  the  defendant  on  another  ground. 
Seizing  goods  in  execution  to  the  value  of  the  debt,  is  a  dis- 
charge of  all  responsibility  on  the  part  of  the  debtor,  and,  con« 
sequently,  a  discharge  of  the  judgment,  and  this,  whether 
the  goods  be  sold  or  not;  all  further  remedy  being  against 
the  sheriff,  who  becomes  exclusively  liable  by  the  seizure: 
Clerk  V.  MUhera,  1  Salk.  323;  MourUney  v.  Andrews,  Cro. 
Eliz.  236;  Olie  v.  Finch,  2  Boll.  57;  Cockrant  v.  Welby,  2 
Show.  79,  pi.  63;  Speake  v.  Bichards,  Hob  206;  4  Mod.  404. 
Where,  indeed,  the  sheriff  has  seized  on  a  Ji.  /a.,  but  returns 
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nulla  bona,  and  there  is  a  recovery  against  biin  by  tbe  judgment- 
creditor  for  a  false  returu,  the  fact  of  iictual  seizare  will  not  dis- 
charge the  judgment,  but  the  property  in  the  goods  will  remain 
in  the  debtor,  subject  to  any  other  execution:  Underwood  \, 
Mordaunl,  2  Yem.  238.  But  this  consequence,  I  apprehend,  it 
produced  by  the  conclusiveness  of  the  return,  which  is  of  such 
high  regard,  that,  generally,  no  averment  is  to  be  received 
against  it,  and  it  cannot,  therefore,  be  shown  that  the  goods 
were  actually  seized:  Com.  Dig.,  Return  G. 

In  Ward  v.  Hancketi,  1  Keble,  551,  it  was  determined  that 
where  the  sheriff  takes  a  bond  for  tbe  money,  it  is  payment  of 
the  debt  as  to  the  judgment-creditor,  and,  further,  that  if  be  ' 
seizes  the  goods  and  leaves  them  in  the  possession  of  the  debtor, 
by  the  direction  of  the  judgment-creditor,  and  under  an  agree- 
ment with  tlie  creditor,  it  is  in  strictness  satisfaction  of  the  judg- 
ment; and,  although  the  court  would  not,  in  that  case,  compel 
the  sheriff  to  return  the  execution,  to  enable  the  party  to  have 
un  audita  querela,  yet,  it  was  said,  that  if  he  had  suffered  dam- 
age on  account  of  the  writ  not  having  been  returned,  he  might 
maintain  an  action  for  it.  The  sum  of  the  matter,  therefore, 
appears  to  be  this:  Where  the  goods  are  actually  seized,  the 
property  vests  in  the  sheriff,  and  the  debt  becomes  satisfied,  as 
to  the  judgment-creditor,  who  can  only  look  to  tbe  sheriff,  un- 
less where  the  latter  chooses  to  return  nulla  bona,  and  there  he 
becomes  answerable  to  tbe  judgment-creditor  for  his  false 
return,  who  may  also  levy  the  same  goods  on  another  execution. 
Here  the  sheriff  returned  that  he  had  levied  and  left  the  goods 
in  the  possession  of  the  debtor,  and  the  judgment  must,  there- 
fore, be  treated  as  having  been  at  one  time  actually  satisfied. 
Whether  it  might  not  be  restored  to  its  former  incidents,  by  tbe 
agreement  of  the  parties,  as  between  themselves,  is  not  the  ques- 
tion; assuredly  it  could  not  be  restored  so  as  to  deprive  third 
persons  of  an  advantage  which  they  had  gained,  by  its  having 
at  any  period  been  discharged,  consequently,  its  lien  on  the 
land  is  gone. 

Judsrment  affirmed. 


This  oaso  is  cited  in  Bet^n  appeal,  1  Penn.  278,  as  ettablishing  the  principle 
that  a  judgment-creditor  who  has  seized  the  goods  of  his  debtor  in  execution, 
cannot  discharge  them,  and  leave  his  judgment  in  force  as  to  the  land;  in 
Whitehill  v.  WiUorif  3  Penn.  415,  as  deciding  that  seizing  the  goods  of  the 
debtor  in  execution  is  t/Mo/adto  satisfaction;  in  Colemahv.  ManMjield,  I  Miles, 
58;  Boas  v.  Updegrove,  5  Pa.  St  519;  Fralfiy  v.  Steinmetz,  22  Id.  02;  and 
Spang  ^*  ConmonweaWif  5  Id.  359,  as  authority  for  stating  that  seizing  goods 
is  a  discharge  whether  the  goods  were  sold  or  not:   Wood  v.   Fanar^iale,  3 
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llaw.  403,  was  decided  to  come  within  the  principle  of  this  case.  In  CaM« 
cutCb  appeal,  13  Pa.  St.  422,  and  in  Lyon  v.  Hampton^  20  Id.  49,  it  is  cited 
aa  deciding  that  one  who  has  levied  cannot  afterwards  divert  the  levy  to  the 
detriment  of  another  who  had  obtained  an  advantage  by  its  having  been  sat- 
isfied. In  Taylor's  appeal^  1  Pa.  St.  303,  Gibson,  C.  J.,  says:  "No  more 
was  determined  in  Hunt  v.  Breadimj,  than  that  an  execution-creditor,  whose 
levy  has  kept  others  at  bay,  shall  not  abandon  it  and  assign  his  judgment  for 
the  consideration  of  payment  as  an  existing  lien  on  the  debtor's  land/'  In 
CampbeWn  appeal,  32  Pa.  St  02,  Bell,  J.,  calls  HtirU  v.  Breading  an  excep- 
tional case,  and  says  that  it  does  not  go  the  length  which  seems  to  be  sup- 
posed. In  Bank  o/Penn.  v.  Winger,  1  Raw.  302,  the  court  decide  that  it  is 
not  an  authority  on  the  point  on  which  the  counsel  in  that  case  cite  it. 


Watson  v.  Blaine. 

[19  BaoKAHT  k  Kawlb,  181.] 

WRirrxN  Instruments  must  bb  Constbued  bt  the  Court,  except  when 
they  cannot  be  understood  without  reference  to  facts  dehors  the  writings 
jtn  which  case  the  jury,  who  are  to  inquire  into  the  facts,  should  judge  of 
the  whole. 

Written  Instruvents,  uow  Construed. — In  construing  an  instrument  in 
writing,  the  whole  must  be  considered;  obscure  parts  may  be  explained 
by  the  parts  which  are  clear;  and  the  strict  rules  of  grammar  will  not 
control  a  writing  mode  by  men  who  are  not  grammarians. 

An  Acknowledgment  of  Payment  contained  in  an  agreement  for  the  con- 
veyance of  land,  while  admissible,  is  not  conclusive  evidence  of  payment. 

Parties  PLAiirriFT. — An  action  to  recover  damages  for  the  breach  of  a 
covenant  for  the  conveyance  of  land  must  be  brought  by  the  adminis- 
trator, and  not  by  the  heir. 

Ebbob  to  the  court  of  common  pleas,  accompanied  by  bills  of 
exceptions  to  the  evidence,  and  errors  assigned  in  the  charge  of 
the  court  below.     The  facts  are  stated  in  the  opinion. 

Mahon  and  Carothers,  for  the  plaintiff  in  error,  contended 
that  it  is  a  settled  principle  that  the  construction  of  written 
instruments,  especially  of  those  under  seal,  belongs  exclusively 
to  the  court,  and  that  the  common  i^leas  erred  in  submitting  it 
to  the  jury.  The  chief  justice,  in  Welsh  v.  Dusar,  3  Binn.  337, 
insists  on  the  importance  of  preserving  this  principle  intact. 
This  court  reversed  the  judgment  of  the  court  below  in  Moore 
V.  MUler,  4  S.  &  B.  279,  because  it  left  the  construction  of  an 
award  of  arbitrators  to  the  jury.  If  u  paper  speaks  for  itself 
it  must  be  construed  rx  vitict^ribus  suis :  N.  F.  Corporation  v. 
Cashman,  10  Johns.  9G;  1  Phill.  Ev.  416,  473;  Slorer  v.  Free^ 
man,  6  Mass.  B.  440.  The  whole  teuor  of  the  agreement  shows 
that  the   acknowledgment  of   the   payment  of  the   purchase* 
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money  was  restiioted  to  the  tract  of  two  handred  and  nineteen 
acres,  scTenty-six  perches.     The  agreement  most  be  considered 
as  a  whole,  and  ought  not  to  be  tesfced  by  nice  grammatical 
criticism.     The  first  agreement  was  for  the  sale  of  eight  hun- 
dred and  thirty-two  acres,  seventy-two  perches,  and  no  co% 
Teyance  was  to  be  executed  until  the  whole  of  the  purchaf>e- 
money  was  paid.     The  second  agreement  was  not  intended  to 
destroy  any  part  of  the  first,  but  to  provide  for  the  two  hun- 
dred and  nineteen  acres,  seventy-six  perches,  paid  for  byDaris. 
He  could  not  reasonably  expect  a  conveyance  of  more,  and, 
therefore,  a  cash  payment  for  that  quantity  must  be  understood 
from  the  agreement,  and  not  a  payment  in  bonds  for  the  whole 
of  the  tract  of  eight  hundred  and  thirty-two  acres,  seventy-two 
perches.    The  certificate  contains  an  express  acknowledgment 
by  Blaine  that  he  had  received  payment  for  the  quantity  of 
land  that  he  stipulated  to  convey,  and  this  he  is  estopped  from 
denying:  Peake  et  al.  v.  United  States^  9  Cranch,  33;   SkeUey  t. 
Wright,  Willes,  R.  9;  3  Burr.  637.     The  court  erred  in  stating 
to  the  jury  that  the  lapse  of  time  before  the  commencement  of 
this  suit  was  a  circumstance  of  great  weight  against  the  plaint- 
iff's right  of  recovery.     The  legal  presumption  created  by  lapse 
of  time  did  not  exist  in  this  case.     The  instruction  was,  there- 
fore, erroneous  in  point  of  law;  it  was  not  a  mere  opinion  on  a 
question  of  fact.     It  was  manifest  error  to  state  to  the  jury  that 
this  action  ought  to  have  been  brought  by  the  heir,  and  not  by 
the  administrator:  1.  As  Blaine  never  conveyed  to  Davis,  there 
was  no  covenant  real  which  could  run  with  the  land.    In  En- 
gland the  heir  could  not  maintain  an  action  on  this  covenant. 
A  covenant  real  is  annexed  to  the  land,  and  must  accompany 
the  legal  title,  which  Davis  never  held:    1  Brown's  Oh.  364;  4 
Oruise,  67;  1  Esp.  N.  P.  152;  8pencer^8  case,  5  Bep.  16;  Oreen* 
^  V.  WUcocka,  2  Johns.  1;  Hamilton  v.  Wilson,  4  Id.  72;  Moody 
f,  Vandyke,  4  Binn.  41;  Hawn  v.  Norria,  4  Id.  77;   2.  The  cov- 
enant, if  real,  was  broken  in  the  life-time  of  Davis;  3.  In  Penn- 
sylvania, the  administrator  only  could  sue,  whether  the  breach 
was  in  the  life-time  of  the  intestate  or  not.     Here  lands  are 
assets  for  the  payment  of  debts.    The  policy  of  the  law  would 
be  defeated  if  the  heir  could  sge  for  damages,  and  divert  them 
into  another  channel.    By  giving  the  right  of  action  to  the  ad- 
ministrator, justice  is  done  to  all;  for  whatever  is  left,  after  tha 
payment  of  the  debts,  goes  to  the  heir:    Chraff  v.  Smith's  Eaceo 
utors,  1  Dall.  481;    Morris's  Lessee  v.  Smith,  1  Yeates,  238;  4 
Dall.  209;   Wooiering  v.  Stewart's  Ececutors,  2  Yeates,  483;  J/c- 
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Phersan  v.  CurUiffe,  11  S.  &  R.  422;  Wilson  v.  WaUon,  1  Pet. 
273;  Telfair  t.  SteacTs  Executors,  2  CraDcb,  407;  13  Mass.  162. 

Alexander  S  Metager,  for  the  defeDcUuits  in  error,  contended 
that  Blaine  was  not  bound  by  the  first  agreement  to  convej  to 
DaTis  until  payment  of  the  whole  purchase-money  of  the  eij^ht 
hundred  and  thirty-two  acres,  scTenty-two  perches,  was  made. 
The  object  of  the  second  agreement  was  to  do  away  with  the 
first,  except  as  to  the  conyeyanoe  of  the  two  hundred  and  nine- 
teen acres,  seTenty-aix  perches,  and  the  terms  of  payment  as  to 
the  smaller  quantity  were  to  be  the  same  as  for  the  larger  quan- 
tity in  the  first  agreement.  It  bears  CTidence  of  being  loosely 
drawn,  and  contains  several  miBtakes;  it  ought,  therefore,  to 
be  liberally  interpreted.  The  court  ought  to  haye  construed  it 
in  our  favor.  It  was  proper  to  receive  evidence  to  show 
whether  or  not  the  money  had  been  actually  paid:  18  Johns. 
420;  HeUner  v.  Imbrie,  6  S.  &  B.  410;  6  Binn.  845;  2  Coke,  74; 
2  Burr.  2785-7;  2  Cruise,  428;  Cro.  Jac.  512;  McDermot  v. 
United  States  Ins.  Co.,  3  S.  &  B.  607;  1  Yeates,  138;  2  Dall. 
174;  Hamilton  v.  McGwire,  3  S.  &  B.  355;  O^NeiU  v.  Large,  3 
Harr.  &  McHen.  433;  Jordan  v.  Cooper,  3  S.  &  B.  564;  Bowen 
V.  BeU,  20  Johns.  341;  Miller  v.  Heller,  7  S.  &  B.  36.  The 
court  properly  referred  the  construction  of  the  second  agree- 
ment to  the  jury,  because  there  were  many  extrinsic  facts  to  be 
considered,  and  where  this  is  the  case,  the  jury  are  to  judge  of 
the  whole:  White  v.  Kyle,  1  S.  &  B.  520;  2  Id.  8;  8  Id.  150; 
4  Cranch,  71;  Dennison's  Executors  v.  Werts,  7  S.  &  B.  372. 
The  length  of  time  that  elapsed  before  suit  was  a  strong  pre- 
sumption against  the  plaintiff's  right  of  recoveiy.  But  even  if 
the  court  was  wrong  the  error  was  a  mere  opinion  on  a  matter 
of  fact,  in  which  error  cannot  be  assigned.  The  personal 
representative  cannot  maintain  this  action.  Damages,  if  re- 
covered, belong  to  the  heir.  No  breach  of  the  agreement  took 
place  in  the  life-time  of  Davis,  since  he  died  in  the  possession 
and  enjoyment  of  the  property.  The  rule  here  is  the  same  as 
in  Engliuid.  If  the  breach  takes  place  in  the  life-time  of  the 
ancestor,  the  right  of  action  belongs  to  the  executor;  if  after 
his  death,  to  the  heir:  1  Chit,  on  PI.  14;  Sug.  on  Vend.  367; 
Van  Bensalear  v.  Flatner's  Executors,  2  Johns.  Ca.  24;  Hamilton 
V.  TFiZson,  4  Johns.  72. 

By  Court,  Tilohman,  C.  J.  This  is  an  action  of  covenant,  by 
the  administrator  of  John  Davis,  deceased,  against  the  execu- 
tors of  Ephraim  Blaine,  deceased,  on  a  writing  under  hand  and 
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seal,  executed  by  the  said  Blaine  on  the  sixth  of  June,  1783. 
The  first  question  which  arose  ou  tho  trial  of  the  cause,  waa 
whether  the  court  wan  bound  to  give  the  construction  of  the 
writing,  and  if  so,  what  was  its  meaning?  It  is  a  general 
rale  that  the  court,  and  not  the  jury,  are  to  judge  of  the  mean- 
ing of  a  written  instrument,  except  in  certain  cases,  where  the 
instrument  is  not  to  be  understood  without  reference  to  facts 
dehors  the  writing,  and  then  it  may  be  proper  that  the  jury,  who 
are  to  inquire  into  the  facts,  should  judge  of  the  whole.  But 
when  that  is  not  the  case,  the  court  are  bound  to  give  the  con- 
struction; and  if  they  refuse  to  do  so,  and  leave  it  to  the  jury, 
it  is  error.  It  was  so  decided  by  this  court  in  Moore  v.  Miller^ 
4  Serg.  &  Bawle,  279.  It  has  also  been  decided  in  other  cases, 
and  may  be  considered  as  settled  law. 

There  is  nothing  in  the  writing  in  question  which  is  not  in- 
telligible without  reference  to  anything  extrinsic,  and  therefore 
its  meaning  ought  not  to  have  been  submitted  to  the  jury.  It 
consists  of  two  parts.  The  first  is  in  the  nature  of  a  certificate 
of  the  truth  of  certain  facts  antecedent  to  the  writing.  The 
second  is  a  covenant  by  Blaine,  that  he  will  convey  certain 
lands  to  Davis.  In  the  first  place,  Blaine  certifies  that  in  the 
month  of  May,  1781,  he  sold  to  Davis  seven  hundred  acres  of 
land,  situate  in  Middletown  township,  Cumberland  county,  two 
miles  from  the  town  of  Carlisle;  and  that  a  survey  made  by 
Samuel  Lyon,  deputy  surveyor,  containing  two  hundred  and 
nineteen  acres  and  seventy-six  perches;  and  the  allowance  of 
six  per  cent,  is  part  of  the  aforesaid  tract,  for  which  the  said 
Davis  paid  him  four  pounds  five  shillings,  specie,  per  acre. 
Then  follows  an  engagement  of  Blaine  to  make  the  said  Davis, 
or  his  assigns,  a  deed  of  conveyance  for  the  aforesaid  two  hun- 
dred and  nineteen  acres  and  seventy-six  perches  clear  of  every 
incumbrance  up  to  the  first  of  March,  1775.  The  dispute  on 
the  construction  of  this  writing  was,  whether  the  payment  of 
four  pounds  five  shilliugR,  specie,  per  acre,  referred  to  the  whole 
tract  or  only  to  the  two  hundred  and  nineteen  acres  and  seventy- 
six  perches  which,  by  the  subsequent  part  of  the  writing,  Blaine 
agreed  to  convey.  The  payment  might,  without  any  great  vi- 
olation of  grammar,  have  reference  cither  to  the  whole  tract  or 
tho  part.  But  the  strict  rules  of  grammar  aro  not  to  govern  the 
construction  of  writings  made  by  men  who  are  not  grammarians. 
'Uhe  meaning  is  to  be  sought  for  by  acousideration  of  the  whole. 
Parts  that  are  obscure  may  be  explained  by  those  which  are  not 
doubtful.     I  am  of  opinion  that  the  payment  intended  in  this 
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instrament  is  not  for  the  whole  Beven  hundred  acres,  but  the 
two  hundred  and  nineteen  acres  and  seyentj-six  perches,  because 
it  is  the  latter  only  which  Blaine  immediately  after  engages  to 
convey.  If  he  had  received  payment  for  the  whole  it  would  have 
been  his  duty  to  convey  the  whole,  and  there  is  no  conceivable 
reason  why  he  should  declare  that  he  had  been  paid  for  the 
whole,  and  yet  engage  to  convey  but  a  part.  But  a  much  more 
important  question  in  this  cause  was,  whether  the  defendants 
were  estopped  from  denying  the  payment  for  the  two  hundred 
and  nineteen  acres  and  seventy-six  perches  which  Blaine  en- 
gaged to  convey  to  Davis.  It  appears  that  the  instrument  on 
which  this  action  was  founded  was  in  the  handwriting  of  Blaine, 
that  it  was  loosely  drawn  and  at  a  time  when  he  had  not  before 
him  the  articles  of  agreement  between  him  and  Davis  for  the  sale 
of  the  whole  tract  of  land,  of  which  the  two  hundred  and  nineteen 
acres  and  seventy-six  perches  were  a  part.  This  is  evident  be- 
cause these  articles  are  dated  in  the  month  of  June,  1782,  instead 
of  May,  1781,  as  mentioned  in  the  writing  on  which  this  suit 
was  brought;  and  the  contract  was  for  the  sale  of  a  tract  con- 
taining, not  seven  hundred,  but  eight  hundred  and  thirty-two 
acres.  The  terms  of  sale  were,  six  hundred  pounds  down,  four' 
bonds  for  six  hundred  pounds  each,  payable  on  the  first  of  April, 
1783,  1784,  1785  and  1786,  and  one  bond  for  five  hundred  and 
thirty-seven  pounds  fifteen  shillings,  payable  on  the  first  of  April, 
1787,  making  the  whole  amount  of  purchase-money  three  thou« 
sand  five  hundred  and  thirty-seven  pounds  fifteen  shillings.  On 
the  payment  of  all  these  bonds,  with  such  interest  as  might  ac- 
crue on  them,  Blaine  was  to  execute  a  conveyance  to  Davis.  The 
defendants  offered  to  prove  that  all  these  bonds  remained  in  their 
possession  uncanceled,  and  that  no  payment  of  anything  but  a 
veiy  small  sum,  had  ever  been  made  by  Davis;  and  the  court  of 
common  pleas  admitted  evidence  for  that  purpose.  There  is  no 
doubt  that  the  certificate  of  Blaine  was  evidence  of  his  having 
received  full  payment  for  the  two  hundred  and  nineteen  acres 
and  seventy-six  perches. 

But  it  does  not  follow  that  it  was  conclusive  evidence,  nor  do 
I  think  it  was.  It  is  very  common,  in  deeds  for  the  conveyance 
of  land,  to  acknowledge  the  receipt  of  the  purchase-money  in 
the  body  of  the  deed,  and  alsd  in  a  separate  receipt  at  the  bot- 
tom, or  on  the  back  of  it,  though  no  money  has  been  paid,  but 
only  secured  to  be  paid  by  bond  or  otherwise.  But  whenever 
the  grantee  has  attempted  to  avail  himself  of  these  receipts,  the 

grantor  has  been  permitted  to  show  that  the  money  was  not 
Ax.  dbo.  voi^  xrv— i3 
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paid.  It  was  so  decided  by  this  court,  in  the  cases  of  Jordan  t. 
Cooper,  3  Serg.  &  B.  664,  and  HamUUm  t.  McOuire,  Id.  355; 
also,  by  the  supreme  court  of  New  York,  in  the  case  of  Bawen  t. 
BeU,  20  Johns.  338  f  11  Am.  Deo.  286];  and,  in  Ifaxyland,  in  the 
case  of  O'Neal  y.  Lodge,  8  Harr.  &  McHen.  433  [1  Am.  Dec. 
377].  The  principal  intent  of  Blaine's  certificate  of  the  sixth  of 
June,  1783  (the  present  cause  of  action),  seems  to  have  been  to 
assure  to  Davis  the  immediate  conveyance  of  two  hundred  and 
nineteen  acres  and  seventy-six  perches,  part  of  the  larger  tract, 
which  he  had  sold  him  by  the  articles  of  the  twenty-ninth  of 
June,  1782,  and  of  which,  by  these  articles,  Davis  was  not  en* 
titled  to  a  conveyance,  until  the  price  of  the  whole  eight  hun- 
dred and  thirty-two  acres  was  paid.  And  he  might,  perhaps, 
have  acknowledged  the  payment  of  the  price  of  the  smaller 
quantity,  which  he  agreed  to  convey,  although,  in  fact,  he  had 
not  received  the  money,  but  only  a  bond  for  it;  just  as  he  would 
have  acknowledged  the  receipt  of  the  purchase-money  of  the 
whole  eight  hundred  and  thirty-two  acres,  if  he  had  made  a 
deed  of  conveyance  for  the  same,  and  taken  security  instead  of 
receiving  the  money.  And  if  he  had  made  such  a  deed,  contain- 
ing such  an  acknowledgment  of  payment,  he  would  have  been 
permitted  to  show  that  in  truth  he  had  not  received  the  money, 
but  taken  the  bonds  of  the  grantee,  which  remained  unpaid.  I 
am  of  opinion,  therefore,  that  there  was  no  estoppel,  created 
by  the  writing  of  the  sixth  of  June,  1788,  but  the  defendants 
might  be  let  into  the  evidence  to  show  the  truth  of  their  case. 

Another  point  remains  for  consideration,  whether  this  action 
can  be  supported  by  the  administrator  of  Davis?  It  is  objected 
by  tlie  defendants,  that  the  action  should  have  been  brought  by 
the  heir,  who,  if  the  purchase-money  had  been  paid,  is  entitled 
to  a  conveyance,  and  that  the  administrator  has  no  right,  by  a 
reooveiy  of  damages,  to  convert  the  real  estate  into  personalty. 
I  will  first  observe,  that  under  the  circumstances  of  this  case, 
an  action  for  the  recovery  of  damages  is  the  only  remedy  which 
can  be  had  on  the  contract.  Ephraim  Blaine  having  sold  the 
land  to  a  bona  fide  purchaser  who  paid  full  value,  and  had  no 
notice  of  this  contract  between  Blaine  and  Davis,  the  land  is 
gone  forever.  The  purchaser  has  the  legal  estate,  and  there  is 
no  equity  against  him.  But  who  Is  to  bring  the  action  for  dam- 
ages? The  administrator  of  Davis,  I  apprehend,  and  no  other 
person.  What  other  person  can  be  entitled  to  an  action  ?  The 
contract  was  with  the  testator.  The  action  for  breach  of  con- 
tract is  a  personal  action,  which  is  transmitted  to  the  persona] 
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representatiTe.  The  heir  does  not  sacceed  to  an  action  of  this 
kind.  There  are  contracts  which  belong  to  the  realty,  and  run 
with  the  estate;  and  such  descend  to  the  heir.  If  the  ancestor, 
for  instance,  make  a  lease  reserving  rent,  the  rent  which  accrues 
after  the  death  of  the  ancestor,  is  incident  to  the  reversion,  and 
goes  to  the  heir,  who  may  support  an  action  on  the  lease  made 
by  his  ancestor. 

So,  covenants  by  a  tenant,  for  making  repairs,  or  doing  other 
things  on  the  demised  property  for  the  benefit  of  it,  run  with 
the  land,  and  the  person  seised  of  the  reversion  may  support 
an  action  for  breaches  in  his  own  time.  But  in  the  present 
instance,  Davis  was  seised  of  no  estate,  and  therefore  no  estate 
descended  to  his  heir;  there  was  no  estate  to  which  a  covenant 
could  be  attached.  There  was  an  equity,  indeed,  but  that  is 
quite  another  thing.  Where  we  speak  of  covenants  running 
with  the  land,  for  the  purpose  of  supporting  an  action,  we  mean 
a  legal  estate  in  the  land.  It  is  not  observed  that  on  the  present 
occasion  there  is  any  clashing  of  interest  between  the  adminis- 
istrator  and  the  heir.  But  it  must  not  be  supposed  that  the 
administrator  can  at  his  pleasure  convert  an  equitable  estate 
into  personal  property.  For  example:  suppose  the  heir  of 
Davis  to  be  in  possession  of  this  estate,  no  conveyance  having 
ever  been  made  of  it  by  Blaine  to  a  third  person,  and  the  whole 
purchase-money  having  been  paid;  in  that  case  the  heir  would 
have  a  complete  equity,  with  which  he  might,  if  he  thought 
proper,  rest  content,  without  calling  for  a  conveyance  of  the 
legal  estate.  If  the  administrator  under  such  circumstances 
should  bring  an  action  for  damages,  because  the  legal  estate  was 
not  conveyed,  he  could  recover  no  more  than  nominal  damages. 

In  the  present  case  where  the  heir  has  never  had  the  posses- 
sioUy  and  never  can  have  it,  the  land  being  conveyed  to  a  third 
person,  if  damages  are  recovered,  they  will,  in  the  first  place, 
be  assets  in  the  hands  of  the  administrator  for  the  payment  of 
Davis's  debts;  which  are  said  to  be  large  enough  to  absorb  the 
whole.  It  is  unnecessary  therefore  to  consider  who  would  be 
entitled  to  the  surplus,  if  there  were  any.  The  only  question 
for  present  adjudication  is  whether  the  administrator  can  sup- 
port the  action.  And  that  he  can,  I  think  there  is  no  doubt. 
Indeed,  I  do  not  consider  it  a  new  point.  The  principle  was 
decided  by  this  court,  in  the  case  of  Freeman  v.  Pennock^s  Ad- 
minigtraior,  Lancaster,  May,  1821.  There,  Pennock  and  Free- 
man had  purchased  a  tract  of  land  in  partnership.  Each  paid 
a  moiety  of  the  purchase-money,  and  the  conveyance  of  the 
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ivhole  was  made  to  Freeman  in  trust  as  to  a  moiety,  for  Pennock. 
Freeman  refused  to  make  a  conveyance  to  Pennock  of  his 
moiety.  Pennock  died,  and  an  action  was  brought  by  his  ad- 
ministrator for  the  recovery  of  damages.  The  question  was 
made  whether  the  action  could  be  supported  in  his  name,  and 
it  was  held  that  it  could.  As  we  have  no  court  which  has  power 
to  compel  the  specific  execution  of  contracts,  there  may  be  cases 
where  the  heir,  who  in  chancery  might  enforce  a  conveyance  of 
the  legal  estate,  may  with  us  make  use  of  the  name  of  the  ad- 
ministrator to  accomplish  the  same  purpose  through  the  medium 
of  damages.  But  this  is  entering  into  a  wider  field  than  the 
present  subject  demands.  Suffice  it  say  that  in  this  case  the 
administrator  may  support  the  action.  I  am  of  opinion  that 
the  judgment  should  be  reversed,  and  a  venire  denovo  awarded. 
Judgment  reversed,  and  a  ventre  faciaa  de  novo  awarded. 


This  caM  !■  cited  in  SidufeU  v.  Ekfans,  1  Penn.  386,  and  in  McKean  v.  Wckg^ 
tnblattt  2  Gra.  466,  on  the  point  that  the  conBtraction  of  written  evidenoe  is 
for  the  court,  and  of  parol  evidence  for  the  jnzy,  and  that  an  admixtore  of 
parol  with  written  evidence  drawa  the  whole  to  the  jory;  and  in  Cox  v. 
Henry,  82  Pa.  St.,  20,  to  show  that  the  consideration  in  a  deed  may  be  in- 
quired into.  On  this  latter  point  see,  abo,  0*Neale  v.  Lodge^  1  Axfl.  Dec 
377  and  note;  note  to  Schemerhorn  v.  Vanderhayden^  3  Id.  306;  Dwall  ▼. 
Bibb,  4  Id.  {i06;  Botoen  v.  Bell,  11  Id.  286;  Chiles  v.  Cokman,  12  Id.  d96w 
On  the  question  whether  the  administrator  or  the  heir  is  the  proper  party  ttt 
sue  for  damages,  see  Welle  v.  Ocwlee,  10  Id.  115. 
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[13  SKBoaAHT  k  BjLiriM,  171.] 

Obphavb'  Court  Amendmbnt. — The  orphans*  court  may  order  its  proceed* 
ings  amended  by  adding  to  an  adminiBtrator's  account  an  affidavit  which 
had  before  been  taken  in  court  but  not  filed. 

Orphans'  Court  Ordkrs  or  Dbcrses  can  not  be  controverted  unless  it  had 
exceeded  its  jurisdiction. 

Action  on  the  case,  brought  by  Kennedy  against  Wachsmuth^ 
to  recover  damages  for  the  non-performance  of  a  contract  for 
the  purchase  of  certain  lots  of  land  in  the  county  of  Philadel- 
phia. By  said  contract  the  plaintiff  was  to  give  to  the  defend- 
ant a  valid  and  legal  title  to  the  lots;  and  the  latter  alleged  that 
the  title  offered  by  the  former  was  not  valid  and  legal.  The 
validity  of  Kennedy's  title  depended  upon  that  of  the  sale  of 
the  real  estate  of  John  C.  Wells,  made  by  order  of  the  orphans' 
court.    The  other  facts  are  stated  in  the  opinion. 
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JScoii,  far  the  defendant.  Plaintiff's  titlo  is  not  good,  inasmucb 
as  the  sale  made  under  the  order  of  the  orphans'  court  was  in- 
valid, no  account  under  oath  having  been  e;Lhibited  prior  to  said 
sale,  as  required  by  the  act  of  April  19,  1794.  The  orphans' 
court,  being  a  court  of  limited  jurisdiction,  must  conform  to 
the  act  in  its  proceedings,  or  they  may  be  examined  and  set 
aside  in  a  collateral  suit.  In  Messinger  v.  Kininer,  4  Binn.  97, 
it  was  held  that  an  unauthorized  decree  of  an  orphans'  court 
may  be  questioned,  in  a  collateral  suit,  by  or  against  a  person 
claiming  under  that  decree.  The  decree  in  this  case,  if  unau- 
thorized, may  at  any  time  be  attacked  in  a  suit  for  the  land  by 
the  defendant.  The  amendment  allowed  by  the  court  does  not 
remove  the  objection.  The  affidavit  came  too  late,  as  the  act 
requires  it  to  be  filed  before  the  order  of  sale  is  made.  The 
spirit  of  the  act  reqtiires  that  all  the  administrators  should  join 
in  the  oath  or  affirmation.  Here  the  affirmation  was  made  by 
only  one  of  the  administrators. 

Purdon,  for  the  plaintiff.  In  sales  by  order  of  the  orphans' 
court,  great  allowances  are  made  for  want  of  form:  Snyder's 
Leasee  v.  Snyder,  G  Binn.  497;  Bickle  v.  Young,  3  S.  &  R.  235; 
Price  V.  Johnson,  4  Yeates,  528;  2  Yeates,  118;  Huckle  v.  Phil- 
lips,  2  S.  &  B.  7.  The  order  of  the  court  in  1822  completely 
cured  any  defect  that  ever  existed  in  the  record.  The  truth  of 
the  records  of  the  orphans'  court,  in  matters  within  their  juris- 
diction, can  not  be  disputed:  Selin  v.  Snyder,  7  S.  &  B.  172. 
The  objection  that  only  one  of  the  administrators  made  the 
affirmation  was  overruled  in  Snyder^s  Lessee  v.  Snyder,  6  Binn. 
497. 

By  GouBT.  The  question  in  this  case  is,  whether  a  sale  of  the 
real  estate  of  John  G.  Wells,  esq.,  deceased,  made  by  order  of 
the  orphans'  court  of  Philadelphia,  was  valid  ? 

It  is  contended,  on  the  part  of  the  defendant,  that  the 
orphans'  court  had  no  power  to  make  the  order  for  sale,  be- 
cause the  administrators  of  John  G.  Wells  did  not,  previous  to 
the  said  order,  exhibit  an  account  upon  oath,  of  all  the  in- 
testate's debts,  which  had  then  come  to  their  knowledge,  as  is 
required  by  the  act  of  the  nineteenth  of  April  1794,  section  20. 
On  inspecting  the  record  of  the  orphans'  court,  we  find  that  on 
the  fourteenth  of  January,  1813,  the  administrators  of  Wells, 
William  Levis  and  Mary  Wells,  petitioned  for  an  order  of  sale 
of  the  real  estate,  which  was  granted;  and,  in  pursuance 
thereof,  the  estate   was  sold,  and  the  sale   confirmed  by  Wm 
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court.  At  that  time,  no  account  of  the  debts  of  the  intestate, 
Teiified  by  the  oath  of  the  admiDistmtors,  appeared  upon  the 
record.  But  on  the  nineteenth  of  March,  1822,  the  orphans' 
court  made  an  order,  "That  the  record  should  be  amended 
by  adding  to  the  account  exhibited  by  the  administrators  of 
John  0.  Wells,  of  all  the  intestate's  debts,  the  affirmation  of 
William  Leyis,  one  of  the  administrators,  as  taken  in  court  bj 
the  said  Levis,  at  the  time  of  exhibiting  the  said  account,  and 
before  any  order  of  sale;  that  the  same  is  a  just  and  true  ac- 
count of  all  the  intestate's  debts,  which  had  then  come  to  the 
knowledge  of  the  said  administrator."  It  cannot  be  doubted 
that  the  court  had  power  to  order  this  amendment.  The 
affirmation  ought  to  have  been  recorded  at  the  time  it  was  made, 
and  the  not  entering  it  of  record,  was  no  more  than  a  clerical 
omission.  So  long  ago  as  the  year  1650,  an  amendment  was 
permitted,  by  causing  judgment  to  be  entered  on  a  verdict 
which  the  prothonotary  had  omitted,  and  this,  too,  after  an  ex- 
ecution had  been  issued,  and  exception  taken  to  the  proceeding: 
Styles,  229. 

In  considering  the  record  before  us,  therefore,  we  must  now 
take  it  that  the  affirmation  of  Levis  was  made  previous  to  the 
order  of  sale.  Then  all  is  right,  for  the  record  cannot  be  con- 
tradicted. The  orders  or  decrees  of  the  orphans'  court,  where 
it  exceeds  its  jurisdiction,  may  be  controverted.  But  where  it 
is  acting  within  its  jurisdiction,  the  truth  of  what  is  asserted 
on  record,  cannot  be  denied.  This  was  decided  in  the  case  of 
Selin  V.  Snyder,  7  Serg.  &  Bawle,  172.  But  it  is  objected,  that, 
granting  the  affirmation  in  this  case  to  have  been  made  by 
William  Levis,  according  to  the  amended  record,  still  it  is  de- 
fective for  want  of  the  oath  or  affirmation  of  Maiy  Wells,  the 
administratrix.  The  very  same  objection  was  taken  and  over- 
ruled by  this  court,  in  Lessee  of  Snyder  v.  Snyder,  6  Binn.  497 
[6  Am.  bee.  493]. 

It  is  the  opinion  of  the  court,  therefore,  that  the  proceedings 
in  the  orphans'  court  were  according  to  law,  and  the  sale  of  the 
real  estate  of  John  0.  Wells  was  valid.  Judgment  is  to  be  en- 
tered for  the  plaintiff. 

Judgment  for  plaintiff. 

This  CMe  is  cited  in  Fox  v.  Winters,  4  Bawle,  176;  and  in  Hoffman  v.  Cotitr, 
2  Whart.  471,  on  the  point  that  the  decree  of  the  orphans*  court  is  oondosivo 
in  a  case  where  it  has  jurisdiction.  On  the  power  of  the  court  to  amend  its 
record,  it  is  cited  in  Jones  v.  Orum,  5  Bawle,  256;  and  in  Bishop's  Appeal,  26 
Pa.  St  471.    In  Commonwealth  v.  Other,  2  Pars.  428,  it  is  cited  to  show  thai 
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^Fhere  an  orphans'  ooart  had  tnnsoended  its  jurisdiction,  all  done  was  void. 
In  BrotherUne  v.  MaUory,  8  Watts,  136,  Huston,  J.,  says,  that  while  he  does 
not  deny  the  oorrectness  of  this  and  other  decisions,  he  cannot  clearly  oom* 
prehend  them  or  the  principle  necessary  to  support  them. 

On  the  right  of  a  oourt  to  amend  its  records,  see  note  to  Atkm$  y.  Sawyer^ 
11  Am.  Bee.  193. 

That  the  decree  of  an  orphans'  court  cannot  he  coUatenlly  impeached,  sea 
Van  Dyke  ▼.  John*.  12  Am.  Dea  76.        , 


fiUTLEB   V.  GOMMONWEAI/TH. 

[12  BwBCT^WT  k  Bawls,  387.] 

To  Uttsr  Aim  Publish  a  CkyuvTERWKrr  Nors  of  a  private  nnaothoriaed 
banker,  knowing  it  to  he  counterfeit,  is  an  indictable  offense. 

Ebrob  to  the  mayor's  court  of  the  citj  of  Philadelphia. 
Butler,  the  plaintiff,  was  conyicted  in  said  court  of  having 
uttered  and  published  a  counterfeit  note,  issued  bj  Stephen 
Girard,  a  private  banker,  knowing  the  same  to  be  counterfeit, 
with  intent  to  defraud  Ann  Mussina. 

Brewster,  for  the  plaintiff. 

Petti/,  for  the  commonwealth. 

By  Court,  Oibsoh,  J.  Did  it  conclusively  appear  that  the 
legislature  intended  to  forbid  the  circulation  of  the  notes  of 
unauthorized  bankers,  it  would  be  our  duty,  in  the  furtherance 
of  their  intention,  to  declare  the  passing  of  the  note,  for 
which  the  plaintiff  in  error  is  indicted,  not  to  be  an  offense. 
But  there  is  such  moral  turpitude  in  the  act,  and  it  is,  in  its 
consequences,  so  prejudicial  to  the  public,  that  nothing  but  the 
clearest  expression  of  the  legislative  will  would  justify  us  in 
saying  that  those  who  receive,  and  by  their  acts  give  currency 
to  the  notes  of  unauthorized  bankers,  are  not  within  the  pro- 
tection of  the  law.  The  legislature  have  prohibited  the  issuing 
of  notes,  in  the  nature  of  bank  notes,  by  individuals  or  associa- 
tions who  have  not  been  incorporated  for  the  purpose;  and, 
with  the  intention  of  impeding  their  circulation,  at  one  time 
went  further,  by  declaring  them  void  in  the  hands  of  the  holder. 
Experience,  however,  soon  proved,  that  to  prevent  their  cir- 
culation was  impossible;  and  that  to  prohibit  the  recovery  of 
them  by  action,  was  rather  an  encouragement  to  the  issuing  of 
them  than  a  restraint,  in  consequence  of  which,  the  impedi* 
ment  attempted  to  be  thrown  in  the  way  of  their  circulation 
was  withdrawn,  by  declaring  that  suits  might  be  maintained  on 
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them,  \rhile  Ibe  prohibition  against  the  issuing  of  them,  wm 
suffered  to  renudn. 

On  what  ground,  then,  can  it  be  maintained  that  it  is  not  in- 
dictable to  utter  and  publish  them,  knowing  them  to  be  forged  ? 
They  are  as  available  iu  the  hands  of  the  holder  as  if  thej  were 
lawfully  issued,  and  under  our  act  of  assembly  are  the  subject 
of  larceDy.  It  would  be  going  too  far,  then,  to  say  that  the 
public  should  be  exposed  to  the  frauds  of  a  most  unprincipled 
class  of  offenders,  on  the  ground  of  a  supposed  policy  in  re- 
straining the  circulation  of  a  species  of  paper  currency,  which  ia 
expressly  declared  to  be  available  in  the  hands  of  the  holder, 
merely  because  the  legislature  has  imposed  a  penalty  on  the 
issuing  of  it.  I  am,  therefore,  satisfied  that  the  judgment  of 
the  court  below  is  warranted  by  the  law. 

Judgment  affirmed. 


Stewart  v.  Goitlteb. 

(U  Sbbosaitt  k  Bawls,  2S3.] 

Sa^OFP— Ova  or  Ssveral  Defendattts  is  entitled  to  set  off  a  debt  due 
him  individually  from  the  plaintiff. 

This  was  a  suit  brought  by  Stewart  against  Coulter  and  Day, 
to  recover  for  services  as  supercargo  of  the  ship  Coromandel, 
and  was  tried  before  Mr.  Justice  Duncan,  at  nisi  prius.  The 
ship  arrived  in  Philadelphia  iu  June  or  July,  1819,  and  on  Au- 
gust 18,  1819,  the  plaintiff  assigned  his  claim  to  Salaignac  & 
Stevenson,  for  whose  use  this  suit  was  brought.  On  the  trial  • 
Coulter  offered  to  set  off  a  judgment  which  he  had  obtained 
against  Stewart,  long  prior  to  his  assignment  to  Salaignac  & 
Stevenson.  His  honor  admitted  the  set*off,  and  plaintiff  moved 
for  a  new  trial. 

Tod  and  Condy,  in  support  of  the  motion. 

Binney  db  Sergeant^  contra. 

By  Court,  Dukoan,  J.  I  cannot  consider  the  question  foreclosed 
of  the  right  of  a  defendant,  who  is  sued  with  another,  to  set  off 
a  debt  due  to  himself.  The  rule  that  the  set-off  must  be  such 
as  the  defendants  could  sue  for  in  their  own  uame,  was  a  veiy 
narrow  construction  of  the  statute  of  set-off.  It  savors  more  of 
technicality  than  of  a  liberal  construction,  and  even  in  England 
the  question  is  decided  by  showing  in  whom  the  beneficial 
interest  is;  and  it  is  expressly  so  in  Pennsylvania,  as  appear* 
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by  Bohinson  v.  Beally  3  Yeates,  267;  Boyd* a  Executor  v.  Thomp- 
tson's  Executory  2  Id.  217;  and  Murray  v.  Williamson^  3  Binn. 
135.  At  the  trial  mj  opinion  was  that  the  iudebtedness  c/  the 
2>1aintiff  to  one  defendant,  was,  of  itself,  unless  there  was  some 
superior  equity  in  a  third  person,  a  subject  of  set-off  by  the 
defendant,  although  he  had  been  sued  with  others,  and  might 
be  set  off  on  the  trial  under  our  act  of  assembly,  which  has 
always  been  considered  as  more  comprehensive  than  the  British 
statute  of  2  Geo.  II,  c.  22,  and  8  Id.  ch.  24.  That  opinion 
has  not  been  changed  and  is  unchangeable;  for  if  the  vexy 
able  arguments  of  the  counsel  of  the  plaintiffs  could  not  change 
it,  it  cannot  be  shaken. 
New  trial  refused. 


This  case  is  cited  and  its  aathority  recognized  in  CriH  y.  Prmdle,  2  Rawle, 
123;  TuHin  v.  Cameron,  6  Whart.  380;  Archer  v.  Dunn,  2  W.  &  S.  361; 
BaUUy  v.  Hoffman,  13  Pa.  St.  612;  and  in  StuaH  y.  McHenrtj,  3  Phila.  343. 

For  a  foil  diBcnasion  of  the  subject  of  set-off  see  note  to  Gregg  y.  Jamta, 
12  Am,  Deo.  152;  also,  llenderaon  v.  Lewis,  11  Id.  737;  PUcher  v.  Patrick, 
12  Id.  152. 


ElDGWAY    V.  FaBMEBS'    BaNK    OF    BuGES    CoUNTY. 

[la  ScBOSAiTT  fc  Bawls,  366.] 

EviDZNGB  or  Public  Documents,  and  of  Books  or  Cobfobations.  —Where 
an  original  document  is  of  a  public  nature,  an  examined  copy  thereof  is 
admissible  as  eyidence;  but  this  rule  does  not  apply  to  the  books  of  an 
ordinary  priyate  corporation. 

Jonrr  Powbb,  how  may  bb  Ezecutxd. — ^If  the  president  and  cashier  of  a 
bank  jointly  have  the  power  to  borrow  money  or  obtain  discounts,  and 
they  both  agree  upon  the  plan  of  borrowing  the  money  or  obtaining  the 
discount,  it  is  not  necessary  that  both  should  sign  the  paper,  to  carry 
their  plan  into  effect. 

Powbbs  or  DiBECTOBS. — An  act  of  incorporation  stating  that  '*the  affairs  of 
the  company  shall  be  conducted  by  the  directors,"  giyes  them  power  to 
anthorize  the  president  and  cashier  to  borrow  money. 

CoBTOBATiON  MAY  AcT  WITHOUT  A  RESOLUTION.— It  is  proper  to  leave  it  to 
the  jury  to  determine  from  the  evidence,  independently  of  any  resolution 
of  the  board  of  directors,  whether  they  had  directly  or  indirectly  sanc- 
tioned an  act  done  by  their  agent. 

Indobseb — When  not  Affected  by  Fbaud. — If  the  negotiable  note  of  a 
corporation  is  fraudulently  given  by  one  having  authority  to  give  it, 
and  afterwards  comes  fairly,  in  the  usual  course  of  business,  and  without 
notice  of  the  fraud,  into  the  hands  of  a  third  person,  the  latter  cannot  be 
prejudiced  by  proof  of  the  fraud. 

Ebbob  to  the  common  pleas  in  an  action  on  a  bill  drawn  by 
Joseph  Hulme,  president  of  the  defendant  on  the  cashier  of  the 


•% 
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same,  dated  the  twenty-seoond  of  Jane»  1821,  payable  aixtj 
days  after  date  to  HoUingshead,  or  order,  by  whom  the  eama 
was  indorsed  to  the  plaintiff.  The  bank  refused  payment,  and 
denied  the  authority  of  the  president  to  draw  the  bill.  The 
following  is  a  copy  of  the  resolution  of  the  directors  of  the  sixth 
of  July,  1819,  referred  to  in  the  opinion:  **  BesoWed,  that  it  is 
the  duty  of  the  board  of  directors,  to  support  the  credit  of  the 
paper  of  the  bank;  and  that  funds,  during  the  present  stagna- 
tion of  trade,  must  be  raised.  We  therefore  authorize  the 
president  and  cashier,  as  often  as  they  find  occasion,  to  borrow 
money  or  obtain  discounts,  in  order  to  raise  funds  for  the  pur- 
pose aforesaid."  The  plaintiff  offered  in  evidence,  an  examined 
copy  of  certain  entries  in  the  discount  book  of  the  bank  of 
Pennsylvania  to  show  that  the  notes  therein  mentioned  were 
discounted  by  the  said  bank,  but  the  court  rejected  it,  and  ex- 
ception was  taken.     The  other  facts  are  stated  in  the  opinion. 

Mcllvaine  and  Gondy,  for  plaintiff  in  error. 

1.  The  examined  copy  of  the  discount  book  of  the  bank  of 
Pennsylvania  should  have  been  received  in  evidence.  An  ex- 
amined copy  of  public  books,  such  as  this  is  always  admitted: 
Phil.  Ev.  339,  345,  346;  14  Mass.  178. 

2.  The  court  erred  in  charging  the  jury  that  the  resolution  of 
.  July  6,  1819,  did  not  authorize  the  president  alone  to  borrow 

money  on  the  draft  in  question.  The  resolution  does  not  re- 
quire any  paper  upon  which  money  is  borrowed  under  its  au- 
thority to  be  signed  by  both  the  president  and  the  cashier.  It 
was  only  necessary  that  both  should  assent  to  the  plan  of  bor- 
rowing; not  that  both  should  join  in  the  mode  of  carrying  that 
plan  into  effect:  Fletcher  v.  Bank  of  (he  United  States,  8  Wheat. 
338.  The  bank,  under  the  terms  of  its  charter,  had  the  power 
to  borrow  money;  and  the  act  of  March  21,  1814,  imposes  no 
restrictions  upon  it,  as  to  the  mode  of  raising  money.  The  di- 
rectors possessed  all  the  powers  necessary  to  effect  the  objects 
for  which  the  bank  was  incorporated.  It  was  necessary  to  bor- 
row money.  The  directors  authorized  the  president  and  cashier 
to  do  this  without  restriction  as  to  the  kind  of  paper  to  be  used. 
The  court  erred  in  drawing  a  distinction  between  an  authority 
to  draw  notes,  and  an  authority  to  draw  a  draft.  It  could  make 
no  difference  to  the  bank  by  which  of  these  means  the  money 
was  raised.  Indeed  it  was  not  necessaxy  that  the  money  should 
be  obtained  through  the  medium  of  paper  of  any  kind;  it  might 
have  been  obtained  on  a  mere  verbal  promise:   Ghitty  on  Bills, 
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« 

31,36;  15  Mass.  39;  11  Id.  97;  Paley  on  Agency,  144;  Whitehead 
V.  TuckeU,  15  East,  400. 

3.  Collusion  between  Hulme  and  HoUingsbead  to  defraud 
tbe  bank  could  not  affect  the  rights  of  a  third  person  who  ac- 
quired an  interest  in  the  draft  without  notice,  and  for  value. 
This  paper  is  an  inland  bill  of  exchange,  and  there  is  nothing 
in  Pennsylvania  to  restrict  its  negotiability.  A  promissory 
note  is  a  distinct  thing.  Bills  of  exchange  were  negotiable  in 
the  time  of  Charles  II.  before  the  settlement  of  Pennsylvania. 
The  statutes  of  9  and  10  Wm.  III.,  and  3  and  4  Ann,  do  not 
create,  but  only  declare  their  negotiability;  and  as  to  negotia- 
bility, there  is  no  distinction  between  foreign  and  inland  bills. 
Promissory  notes  are  made  negotiable  by  statute;  bills  of  ex- 
change, by  the  law-merchant.  The  president  was  the  admitted 
agent  of  the  bank;  if  he  committed  fraud  against  his  principal, 
the  latter  is  bound,  if  the  person  who  claims  under  the  agent 
is  not  in  fault. 

KiUera  and  Hopkina,  for  defendants  in  error. 

1 .  The  copy  of  the  book  of  the  bank  was  not  evidence,  and  was 
properly  rejected.  The  original  was  not  evidence;  and  if  it 
was,  a  copy  could  not  be  received.  The  original  should  have 
been  produced,  or  the  clerk  who  made  the  entry;  or  in  case  he 
could  not  be  had,  proof  of  his  handwriting,  and  that  he  was  a 
clerk. 

2.  We  deny  that  the  directors  had  a  right  to  delegate  to  the 
president  and  cashier  the  power  to  raise  money.  The  charter 
does  not  give  any  such  right.  All  paper  issued  by  the  bank 
should  be  signed  by  the  president,  and  countersigned  by  the 
cashier.  The  signature  of  one  only  will  not  do.  Thus  where 
a  parish  authorized  a  committee  of  three  to  build  a  meeting- 
house, the  acts  of  one  only  were  held  not  to  be  binding: 
12  Mass.  185.  Corporations  have  no  powers  but  those  ex- 
pressly granted  to  them,  and  such  as  are  necessary  to  carry 
them  into  effect:  15  Johns.  283;  2  Cow.  709,  711;  2  Johns.  109; 
14  Mass.  58.  But  if  the  directors  had  power  to  authorize 
the  president  and  cashier  to  borrow  money,  it  could  only  be 
done  by  them  jointly.  There  is  no  evidence  that  the  cashier 
consented  to  this  act  of  the  president.  The  resolution  was 
passed  in  1819,  and  spoke  of  the  present  stagnation  of  trade, 
this  draft  was  not  made  until  1821,  and  the  cashier  swore  that 
the  resolution  was  confined  to  the  emergency  existing  at  the 
time,  and  that  he  never  acted  under  it. 
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3.  The  plaintiff  can  not  recover  if  there  was  fraud  between 
Hulme  and  HoUingshead.  Bank  checks  are  not  inland  bills  of 
exchange,  and  should  be  carried  in  on  the  day  after  their  issue: 
Chitty  on  Bills,  17,  192,  413.  This  check  or  draft  is  not  in  the 
usual  course  of  business,  but  payable  sixty  days  after  date. 
But  even  if  it  is  an  inland  bill,  it  is  not  negotiable.  Foreign 
bills  are  negotiable  by  the  law-merchant,  but  inland  bills  are 
xnade  negotiable  in  England  by  statutes  9  and  10  Wm.  III.  c. 
17,  and  3  and  4  Ann,  c.  9,  which  are  not  in  force  in  Pennsyl- 
vania, so  far  as  inland  bills  are  concerned.  The  draft  in  ques- 
tion is  rather  a  promissory  note  than  an  inland  bill,  and  must 
be  governed  by  the  law  relating  to  promissory  notes. 

By  Court,  Txlohman,  G.  J.     It  is  a  rule  of  law  that  where  an 
original  is  of  a  public  nature,  and  admissible  in  evidence,  an 
examined  copy  is  evidence.     This  rule  is  necessary  for  the 
preservation  of  public  papers,  and  for  the  public  convenience, 
because  those  papers  should  always  be  in  a  known  place,  to 
which  access  may  be  had  by  all.    As  an  example  of  what  may 
be  called  public  papers,  the  English  authors  mentioned  the 
journals  of  both  houses  of  parliament,  entries  in  the  books  of 
the  Bank  of  England,  and  of  the  East  India  Company,  parish 
registers,  the  books  of  the  commissioners  of  the  land-tax,  and 
excise,  and  court  rolls  of  manors.     The  Bank  of  England  and 
East  India  Company  have  such  immense  concerns  connected 
with  the  government  that  their  interests  are  inseparable,  and 
their  books  and  papers  are  truly  of  a  public  nature.     But  to 
give  that  name  to  the  banks  of  Pennsylvania,  and  on  the  same 
principle  to  incorporated  insurance  companies,  etc.,  with  which 
the  country  has  been  inundated,  might  produce  serious  conse- 
quences.    We  know  that  these  books  are  often  badly  kept,  and 
it  would  be  dangerous  to  admit  copies  in  evidence  when  the 
originals  may  easily  be  had,  nor  should  even  the  originals  be 
admitted  without  proof  by  whom  the  entries  were  made. 

The  proper  witnesses  to  prove  the  entries  are  the  clerks  by 
whom  they  were  made,  if  to  be  found.  But  if  dead,  or  out  of 
the  jurisdiction  of  the  court,  proof  may  be  made  of  their  hand- 
writing. I  would  not  be  understood,  however,  as  laying  it 
down  as  a  general  rule,  that  in  all  cases  the  ('riginal  books  must 
be  produced.  That  might  often  be  extremely  inconvenient; 
and  perhaps  there  would  be  no  danger  in  admitting  au  exam- 
ined copy,  with  proof  that  the  original  entry  was  made  by  au 
officer  of  the  bank, — the  officer  himself  to  prove  this,  if  to  be 
found,  and,  if  not,  his  handwriting  to  be  proved.     But  in  the 
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case  before  us  there  was  a  naked  offer  of  an  examined  copy, 
uncorroborated  by  any  other  evidence  whatever.  This  is  not  a 
new  point.  We  decided  it  at  Pittsburg,  in  the  case  of  The 
Philadelphia  Bank  v.  The  Executors  of  Thomas  Officer,  at  Sep- 
tember term  last;  and  in  accordance  with  that  decision  I  am  of 
opinion  that  the  copies  offered  in  this  case  were  properly  re* 
jected.  Besides  this  exception  to  the  evidence,  exceptions 
were  taken  to  the  charge  of  the  court,  which  I  will  now  con- 
sider. 

1.  It  was  given  in  charge  by  the  jtuy,  that  neither  by  the 
charter  of  the  bank,  nor  the  resolution  of  the  board  of  directors, 
of  the  sixth  of  July,  1819,  had  the  president  alone  power  to 
draw  the  bill  in  question.  To  this  I  agree,  with  some  explana- 
tion. The  act  of  incorporation  gives  no  authority  to  the  presi- 
dent alone  to  issue  paper.  *  It  is  enacted  by  the  eighth  section 
of  the  incorporating  act,  "  that  bills  or  notes  issued  by  order  of 
any  of  the  said  corporations,  signed  by  the  president  and 
countersigned  by  the  cashier,  promising  the  payment  of  money 
to  any  person  or  persons,  his,  her,  or  their  order,  or  to  bearer, 
though  not  under  seal  of  the  said  corporation,  shall  be  binding 
and  obligatory  on  such  corporation."  This  provision  does  not 
apply  to  the  case  before  us,  for  this  is  not  a  bill  promising  to 
pay  money;  nor  is  it  to  be  construed  as  a  prohibition  of  draw- 
ing a  bill  like  the  present,  unless  under  the  seal  of  the  cor- 
poration, or  signed  by  the  president  and  countersigned  by  the 
cashier.  When  one  bank  draws  on  another,  or  on  an  indi- 
vidual, I  believe  the  usual  course  of  transacting  the  business  is 
to  have  the  draft  signed  by  the  cashier  and  not  by  the  presi- 
dent. And  this  is  authorized  by  the  general  practice  recognized 
by  the  directors.  The  old  doctrine,  that  a  corporation  can  do 
no  act  but  under  seal,  has  been  frequently  determined  not  to 
be  applicable  to  banks  created  by  statute,  so  far,  at  least,  as 
concerns  the  usual  course  of  business  in  drawing  and  dis- 
counting notes  and  bills.  Still,  the  charge  of  the  court  of 
common  pleas  was  accurate  in  laying  down  the  law  that  the 
charter  of  this  bank  gives  the  president  alone  no  power  to 
make  this  draft  I  think  it  was  accurate,  also,  in  saying  that 
no  such  power  was  given  to  the  president  alone  by  the  resolu- 
tion of  the  directors  of  the  sixth  of  July,  1819.  That  resolution 
confines  the  power  to  the  president  and  cashier  jointly,  and  for 
this  there  was  good  reason.  The  cashier  of  the  country  banks 
is  generally  a  more  efficient  and  intelligent  officer  than  the 
president.     The  cashier  and  president  jointly,  but  neither  sep« 
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aratelj,  were  authorized  to  borrow  money  or  obtain  discounts. 
But  if  it  was  intended  to  instruct  the  jury  that  although  both 
these  officers  had  agreed  to  a  plan  of  borrowing  money  or  ob- 
taining discounts,  yet  this  plan  could  not  be  executed  but  by 
the  use  of  paper  signed  by  both  of  them,  I  cannot  assent.  The 
resolution  required  no  such  thing.  It  was  satisfied  by  the 
agreement  of  both  president  and  cashier,  though  the  mode  of 
effecting  their  purpose  should  be  by  a  note  or  bill  signed  or 
indorsed  by  only  one  of  them.  This  very  point  came  before 
the  supreme  court  of  the  United  States  in  the  case  of  Fletcher 
V.  The  United  States,  There  the  board  of  directors  of  The 
Planter's  Bank  (of  New  Orleans)  passed  a  resolution  "  that  the 
president  and  cashier  be  authorized  to  adopt  the  most  effectual 
measures  to  liquidate,  the  soonest  possible,  the  balance  due,  to 
the  office  of  discount  and  deposit  in  this  city  (New  Orleans), 
as  well  as  others  presently  due,  and  which  may  in  the  future 
become  due,  to  any  banks  in  this  city."  A  note  for  ten  thou- 
sand dollars,  drawn  by  Fletcher,  came  to  the  possession  of  the 
Planter's  Bank,  and  was  indorsed  by  their  cashier  to  the  bank 
of  discount  and  deposit,  in  part  payment  of  a  balance  due.  It 
was  objected  that  the  cashier  alone  had  no  authority  to  make 
the  transfer.  But  Judge  Story,  who  delivered  the  opinion  of 
the  court,  held  the  contrary,  and  thus  expressed  himself: 
**  The  president  and  cashier  were  at  liberty  to  raise  money  for 
this  purpose  from  the  general  funds,  in  any  way  which  the 
ordinaiy  course  of  business  would  justify,  and  which  they 
should  deem  the  most  effectual  measure.  They  might,  there- 
fore, agree  that  the  cashier  should  indorse  the  note  in  question, 
and  should  procure  it  to  be  discounted  at  the  bank  of  the 
United  States  and  the  proceeds  to  be  carried  to  their  credit." 
I  perfectly  agree  with  the  law  as  thus  laid  down  by  Judge  Story, 
and,  therefore,  when  this  cause  comes  to  trial  again  it  will  be 
proper  for  the  court  to  instruct  the  jury  accordingly. 

The  counsel  for  the  defendant  in  error  have  denied  the  power 
of  the  directors  to  authorize  the  president  and  cashier  to  bor- 
row money;  but  in  this  I  think  they  are  wrong.  There  again 
the  case  of  Fletcher  y.  The  United  States  Bank,  8  Wheat.  3G2, 
bears  upon  the  question;  and,  independently  of  that  case,  the 
reason  of  the  thing  proves  that  the  power  exists.  By  the  act  of 
incorporation,  section  7,  '*  the  affairs  of  the  company  shall  be 
conducted  by  the  directors."  The  power  is  general,  and  must 
be  construed  to  extend  to  such  things  as  are  convenient  and 
usual  in  the  course  of  conducting  the  banking  business.     I  have 
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mentioned  before  that  the  cashier  ia  usaallj  entrusted  with  the 
power  to  sign  drafts  by  one  bank  on  another,  or  on  individuals. 
If  this  kind  of  business  oould  only  be  done  by  an  order  of  the 
board,  in  such  case,  it  would  be  impossible  to  get  forward. 
Neither  would  it  be  possible,  in  difSoult  times,  when  it  was  neces- 
sary frequently  to  borrow  money  to  transact  the  business  with 
tolerable  convenience  or  facility,  if  a  resolution  of  the  board 
was  required  on  each  note,  draft  or  discount,  for  the  purpose  of 
borrowing.  I  am  of  opinion,  therefore,  that  the  directors  did 
not  exceed  their  powers  in  the  resolution  of  the  sixth  of  July, 
1819. 

The  president  of  the  court  of  common  pleas  left  it,  very  fairly 
and  candidly,  to  the  jury  to  decide  whether,  from  the  evidence, 
it  could  be  inferred  that  the  board  of  directors  (independently 
of  their  resolutions  of  July,  1819)  had,  directly  or  indirectly, 
sanctioned  the  bill  drawn  by  Joseph  Hulme;  and  told  them 
that  if  they  had  the  bank  was  bound  by  it.  The  plaintiff  has 
no  cause  of  complaint  on  this  bead.  But  there  is  another  very 
important  point,  in  which  error  has  been  alleged.  The  judge 
charged,  that  even  supposing  a  bill  like  that  on  which  this  suit 
was  brought,  might  lawfully  have  been  drawn  by  the  president 
alone,  for  the  purpose  of  raising  money  for  the  bank,  yet,  if  by 
fraud  or  collusion  between  him  and  Hollingshead,  it  was  ap- 
plied to  the  use  of  Hollingshead,  the  plaintiff  could  not  recover, 
though  it  come  to  him  fairly,  in  the  usual  course  of  business, 
and  without  notice  of  fraud  or  malpractice.  I  confess  I  do  not 
see  on  what  ground  this  opinion  can  be  supported.  The  bill  in 
question  has  been  compared  to  a  promissory  note,  and  then  tbe 
ease  of  McCuUoch  v.  Houston,  1  Dall.  441,  has  been  relied  on; 
in  which  it  was  decided  that  the  indorsee  of  a  note,  under  the 
act  of  the  twenty-eighth  of  May,  1715,  takes  it  at  his  peril.  As 
to  that  case,  suffice  it  to  say,  at  present,  that  although  never 
overruled  it  has  always  been  regretted,  and  must  not  be  consid- 
ered as  a  precedent  to  influence  other  cases  of  a  dissimilar 
nature.  Now  the  paper  before  us  is  not  a  promissory  note,  but 
a  draft  or  bill,  with  which  the  act  of  1715  has  nothing  to  do. 
The  plaintiff's  action  as  indorsee  is  not  founded  on  that  act,  nor 
indeed  does  the  act  say  one  word  about  bills,  but  is  confined  to 
the  assignment  of  bonds,  specialties,  and  promissory  notes. 
The  indorsee  of  an  inland  bill  rests  his  action  on  the  custom  of 
merchants,  and  not  on  any  statute  of  England  or  Pennsylvania. 
This  will  be  proved  by  reference  to  the  statutes  of  9  and  10 
Wm.  III.,  c.  17,  and  3  and  4  Ann,  c.  9.    It  will  be  seen  that  an 


688  McWiLLiAXS  V.  Mabtin.  [Peniu 

action  by  the  indorsee  of  a  bill  was  in  use  before  either  of  these 
statutes,  and  therefore  neither  of  them  gives  him  an  action, 
altbou<^h  thej  give  him  some  advantages  which  he  had  not  be- 
fore.    Consideriug  the  case,  then,  on  the  general  principles  of 
mercantile  law,  it  is  very  clear  that  the  holder  of  a  negotiable 
paper,  who  has  obtained  it  for  value  in  the  course  of  basiness, 
and  with  perfect  fairness,  cannot  be  affected  by  fraud  or  collu- 
sion between  the  drawer  and  indorser,  of  which  he  had  no  no- 
tice.    If  he  could  be  so  affected,  there  would  be  an  end  to  the 
circulation  of  paper,  and,  of  course,  to  the  transaction  of  met- 
can  tile  business  beyond  a  very  small  circle.     If  the  president  of 
this  bank  was  authorized  to  raise  money  by  a  bill  like  the 
present,  the  directors  who  trusted  him  must  run  the  risk  of  his 
integrity;  and  should  a  loss  happen,  it  must  be  borne  by  those 
who  confided  in  him,  and  not  by  an  inuocent  person,  who 
trusted  to  nothing  but  the  funds  of  the  bank.     Whether  the 
president  was  authorized  to  make  this  draft,  and  in  what  man- 
ner it  came  to  the  hands  of  the  plaintiff,  will  be  questions  for 
the  jury.    This  court  has  only  to  decide  the  law.     I  am  of  opin- 
ion there  was  error  in  the  charge,  and  therefore  the  judgment 
is  to  be  reversed  and  another  trial  ordered. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


This  case  it  cited  aa  to  the  admissibility  of  books  of  banks  and  copies 
thereof,  in  Ooefienaner  v.  Oood,  3  Penn.  281;  and  in  Oauzer  v.  Fricke,  57  Pa. 
St.  318.  The  court,  in  Bullock  v.  Wilcox,  7  Watts,  329,  while  discussing 
the  case  of  McCaUough  v.  HuitoiK  cite  the  criticism  expressed  by  Tilghmaii, 
C.  J.,  on  that  case,  in  the  opinion  in  this  case.  In  LomUn  v.  T\ffant/^  5  W. 
&  S.  369,  it  is  cited  to  show  that  a  promissory  note  was  liable  to  set-off, 
although  payable  to  order,  in  the  hands  of  an  indorsee. 

As  to  the  admissibility  of  books  of  corporations  in  evidence,  see  HigJdand 
T.  Co,  V.  MeKean,  6  Am.  Dec.  324;  and  note  to  CommontDeaUh  v.  Woelpcr, 
8  Id.  640.  As  to  who  is  a  bona  fide  holder  who  will  not  be  affected  by  fraud, 
see  note  to  Bay  v.  CoddingUm,  9  Id.  272;  and  CoddtngUm  v.  Bay,  11  Id.  342. 


Mo  Williams  v.  Mabtin. 

[la  SSBOXAHT  k  Bawls,  969.] 

DiBD— What  will  Pass  Rbal  Estate.— An  assignment  of  *'all  debts, 
dues  or  demands  wheresoever  and  whatsoever,  real,  personal,  or  mixed, 
which  are  due  and  owing,  or  of  right  belonging  to  me,  either  by  virtue 
of  inheritance,  legacies,  bonds,  notes,  book  debts,  or  otherwise,'*  passes 
real  estate. 

Bbclarations  or  Gbantob  to  show  what  he  intended  to  pass  by  his  deed  are 
inadmissible. 
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Ebkob  to  the  district  court  of  the  city  and  county  of  Phila- 
delphia. Plaintiff  brought  an  action  of  ejectment  against 
defendant  to  recoTer  one  fourth  part  of  a  house  and  lot  in 
Philadelphia.  On  the  trial,  it  appeared  that  plaintiff  having 
obtained  a  judgment  against  John  M.  Martin,  son  of  defendant, 
issued  ekfi./a.,  which  was  levied  upon  the  premises  in  question, 
which  were  subsequently  sold  by  the  sheriff  under  a  vendi- 
iioni  exponas,  and  purchased  by  plaintiff.  At  the  sale,  de- 
fendant gave  notice  that  the  property  belonged  to  her,  but  no 
conveyance  from  John  M.  Martin  to  the  defendant  could  be 
found  on  searching  the  recorder's  office.  The  defendant  gave 
in  evidence  the  following  assignment  from  said  John  M.  Mar- 
tin to  her,  dated  the  third  of  November,  1814: 

"  Enow  all  men  by  these  presents,  that  I,  John  Martin,  of  the 
city  of  Philadelphia,  mariner,  in  consideration  of  the  sum  of  on«i 
,  thousand  dollars,  to  me  paid  by  Elizabeth  Martin,  gentlewoman, 
the  receipt  whereof  is  hereby  acknowledged,  as  also  for  divers 
other  good  and  valuable  considerations,  have  granted,  bar- 
gained, sold,  conveyed,  and  assigned,  and  by  these  presents  do 
grant,  bargain,  sell,  convey  and  assign  all  debts,  dues,  or  de- 
mands wheresoever  and  whatsoever,  real,  personal,  or  mixed, 
which  are  due  and  owing,  or  of  right  belonging  unto  me,  either 
by  virtue  of  inheritance,  legacies,  bonds,  notes,  book  debts,  or 
otherwise,  or  which  hereafter  may  become  due.  The  said  Eliz- 
abeth Martin  to  have  and  to  hold  the  same  unto  her,  the  said 
Elizabeth,  her  heirs  and  assigns  forever.  In  witness  whereof/' 
etc. 

The  defendant  was  allowed  to  prove,  against  plaintiff's  ob- 
jection, that  John  M  Martin  has  said  that  the  paper  in  ques- 
tion was  a  conveyance  to  his  mother  of  his  share  of  the  estate, 
and  that  it  was  drawn  by  a  lawyer. 

Verdict  for  defendant.  Plaintiff  removed  the  record  by  writ 
of  error. 

P.  A.  Brovon,  for  the  plaintiff. 

Mahany,  for  the  defendant. 

By  Court,  Duncan,  J.  The  construction  of  the  deed  is  ma\ 
ter  of  law.  If  the  record  had  not  informed  us  to  the  contrary , 
I  should  have  supposed  it  the  conveyance  of  some  person  not 
conversant  in  conveyancing.  But  be  it  drawn  by  whom  it  may, 
clerk  or  layman,  it  must  receive  the  same  construction.  The 
controversy  does  not  respect  words  limiting  an  estate,  because 
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the  J  are  abeolute  to  her  and  her  heirs,  technical  words  of  limit- 
ation and  perpetuity. 

Words  describing  the  subject  of  the  grant  are  Teiy  different 
from  words  limiting  the  estate  granted,  and  except  as  to  words 
of  limitation,  courts  are  bound  to  give  the  same  effect  to  inten- 
tion in  a  deed  as  in  a  will;  for  if  there  was  a  distinction  as  to 
description,  between  deeds  and  wills,  those  distinctions  would 
so  multiply  that  a  knowledge  of  the  common  law  would  become 
rather  a  matter  of  memory  than  of  judgment  or  reason. 

Now,  it  is  impossible  to  doubt  that  if  Thomas  Martin  had  de- 
Tised  in  these  words,  it  would  have  comprehended  his  real 
estate.  The  construction  ought  to  be  favorable  to  the  intent  as 
near  as  possibly  may  be. 

The  law  is  not  nice  in  grants;  neither  false  Latin  nor  bad 
English  will  make  a  deed  void.  When  the  words  are  doubtful, 
the  point  to  be  inquired  into  is  the  intent  of  the  parties.  If 
the  intent  be  as  doubtful  as  the  words,  it  will  be  no  assistance 
at  all;  but  if  it  be  plain,  we  ought  to  put  the  construction  on 
it  which  will  best  answer  the  intention,  though  the  words  be 
doubtful;  but  we  cannot  put  words  into  a  deed  which  are  not 
there;  nor  put  a  construction  on  words  in  a  deed  directly  con- 
traxy  to  the  plain  sense  of  them.  But  take  the  intentions  as 
plain  and  manifest,  and  the  words  doubtful  and  obscure,  it  is  the 
duty  of  judges  to  find  out  such  a  meaning  in  the  words  as  will 
best  answer  the  intent  of  the  parties.  The  rules  and  maTimfl 
which  Justice  Willes  has  drawn  from  Littleton,  Plowden,  C!oke, 
Hobart  and  Finch  are  full  of  good  sense:  Willes,  832. 

The  word  demands  is  not  restrained  by  its  association  with 
other  words,  noscitur  a  soctis,  to  personals;  for  it  is  united  with 
words  of  realty,  as  real,  personal  and  mixed;  comprehending 
all,  and  with  words  precisely  technical,  the  word  heirs  and  the 
word  inheritance,  which  is  as  strong  as  hereditaments,  and  will 
pass  real  estate,  and  by  such  release,  all  actions  real  are  gone: 
Co.  Lit.  291;  8  Bep.  154;  Brooke's  Ch.  67,  cites  6  T.  B.  15.  How 
much  stronger  are  the  words  used  here,  though  the  broad  con- 
struction of  the  word  demands  might  be  confined  to  releases, 
which  discharge,  and  not  conveyances,  which  charge;  yet  still 
as  it  is  coupled  with  the  word  real,  and  with  words  of  inherit- 
ance, it  shows  a  strong  intention  to  dispose  of  the  realty.  The 
words  might,  I  admit,  be  restrained  by  the  particular  occasion 
of  making  the  instrument,  or  by  other  expressions  more  limited; 
but  there  are  none  such.  The  words  were  used  in  their  most 
comprehensive  meaning. 

It  never  was  a  rule  of  oonstruotion  in  deeds  that  the  wonU 
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were  to  be  taken  in  their  technical  sense,  but  according  to  their 
proper  and  most  known  signification;  that  which  is  most  vulgar 
and  in  use.  The  necessary  use  of  particular  technical  expres- 
sions is  chiefly  regarded  in  the  sense  of  law  terms,  which  matter 
of  description  is  not;  and  even  where  these  are  used,  there  is 
always  a  presumption  in  faror  of  technical  meaning  and  infer- 
ence, yet  it  is  no  more  than  presumption,  aud  it  is  to  be  contra- 
dicted by  the  manifestation  of  a  contrary  intention;  and  the 
primary  inquiry  in  conreyances,  as  well  as  in  wills,  is  the  inten- 
tion, and  when  that  appears  on  the  face  of  the  instrument,  is 
clearly  and  satisfactorily  ascertained,  and  is  not  contrary  to  any 
rule  of  law,  the  court  is  bound  to  construe  it  conformably  to 
the  intention.  Acting  on  this  principle,  I  do  not  think  that 
any  two  men  of  common  capacity  could  be  found  to  differ  in  the 
construction  of  this  conyeyance,  which  clearly  on  its  face  in- 
tended to  convey  the  real  estate  of  the  grantor  to  his  mother, 
'*  all  property  of  whatever  nature  or  kind,"  and  this  might  be 
supposed  to  end  the  controversy.  But  the  record  shows  that  it 
is  open  to  other  inquiries,  admitting  this  to  be  the  legal  con- 
struction, whether  it  was  fraudulent  or  not  as  to  the  creditors. 
The  plaintiff,  a  purchaser  at  sheriff's  sale,  might  be  ignorant 
of  the  execution  of  such  conveyance.  It  might  have  taken  her 
by  surprise  on  the  trial,  and  unprepared  to  exhibit  any  evidence 
to  show  the  fraud;  and  as  the  court  is  of  opinion  there  was  error 
in  admitting  parol  evidence  of  the  declaration  and  intention  of 
the  grantor,  justice  requires  that  the  judgment  should  be  re- 
versed, and  a  new  trial  take  place. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Oxted  in  i7arper  V.  ^(ean,  3  Wfttts,  476;  IHee  v.  ^A<^er,  3  W.  A  S.  419;  and 
8Ume*s  appeal^  2  Pa.  St.  4:^2,  to  show  what  description  of  property  will  paaa 
real  estate.  And  in  Heariek  v.  Meariek,  2  Pa.  St.  73,  to  show  that  sabseqnent 
are  not  adnuasible  to  contradict  a  deed. 


Ha  rker  v.  Gonbad. 

.[19  BaaoBAar  amd  ]U.wlx,  801.] 

ArvBonaixioir  of  pAncmTa. — The  creditor  has  the  right  to  appropriate  the 
payment,  if  the  debtor  does  not;  but  this  right  must  be  exercised  withiL 
a  reasonable  time,  and  by  the  doing  of  some  act  indicative  of  the  inten 
tion.  Where  neither  party  makes  the  appropriation,  the  law  presumes: 
1.  That  the  debtor  intended  to  pay  in  the  way  most  to  his  advantagov 
and,  2.  If  the  interest  of  the  debtor  would  not  be  promoted  by  any  par- 
ticular appropriation,  then,  that  the  creditor  received  the  money  in  the 
way  moit  for  his  benefit,  unless  he  was  bound  in  conscience  U  make 
some  other  application  of  it. 
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Ebbob  to  the  district  court  for  the  city  and  county  of  PhiW 
delphia,  in  a  scire  faciaa  issued  by  Conrad  and  Lancaster, 
defendants  in  error,  against  Harker  &  Thorn,  plaintifb  in  error, 
upon  a  claim  filed  under  the  mechanic's  lien  law.  The  scire 
faciaa  was  made  returnable  to  December  term,  1820. 

Hopkins  and  21  Sergeant,  for  plaintiffs  in  error. 

Bradford,  for  defendants  in  error. 

By  Court,  Gibson,  J.  As  the  charge  of  the  judge  was  riglit 
on  all  the  points  but  one,  it  is  unnecessary  to  make  any  other 
than  that  point  the  subject  of  particular  remark.  The  jury  were 
directed  that,  under  the  circumstances  of  the  case  the  right  to 
appropriate  the  payment  made  on  the  third  of  July,  1820, 
devoWed  on  the  plaintiffs  below.  The  circumstances  of  the 
case  were  these:  The  plainti£b,  Conrad  and  Lancaster,  had  dis- 
tinct claims  against  the  defendants,  Harker  &  Thorn,  for  labor 
and  materials  furnished  towards  the  erection  of  a  house  in 
Walnut  street,  and  certain  houses  in  Fourth  street.  The  last 
item  of  their  account,  in  respect  of  the  Walnut  street  house,  is 
dated  the  twelfth  of  February,  1819.  The  deed  from  Harker  & 
Thorn  to  Mr.  Hopkins,  the  purchaser  of  this  house,  and  the 
party  substantially  interested,  bear  date  the  fifteenth  of  May, 
1819.  The  plaintiffs  filed  their  liens  against  this  house,  on  the 
first  of  July  following;  consequently,  Mr.  Hopkins  purchased 
without  notice.  The  last  item  of  charge,  in  respect  of  the 
houses  in  Fourth  street,  is  dated  the  third  of  March,  1820;  and 
consequently,  on  the  third  of  July,  1820,  when  the  five  hundred 
dollars  were  paid  by  Harker  &  Thorn,  the  plaintiffs  had  a  lien 
on  the  houses  in  Fourth  street,  which  was  equally  as  operative 
as  that  on  the  house  in  Walnut  street,  and  to  perpetuate  which 
required  only  that  it  should  be  filed  of  record,  as  had  already 
been  done  in  the  case  of  the  house  in  Walnut  street. 

The  case  then  was  just  this:  The  plaintiffs  had  separate 
demands  in  respect  of  different  houses  and  liens  on  those  houses 
respectively,  which  were  equally  operative  and  equally  perma- 
nent, or,  what  is  the  same  thing,  the  means  of  making  them 
such.  A  payment  was  made  without  actual  appropriation  by 
either  party,  and  the  plaintiffs,  after  having  suffered  one  of 
their  liens  to  expire,  claim  a  right  at  the  trial  to  appropriate  the 
payment  to  the  discharge  of  their  demand,  in  respect  of  which 
their  lien  had  bo  expired;  and  this. against  a  person  who  had 
become  a  purchaser,  without  notice,  of  the  property  on  which, 
according  to  this  mode  of  appropriation,  there  would  be  a  sub- 
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sisting  incumbrance.  Although,  as  between  the  immediate  par- 
ties, the  creditor  has  a  right  to  appropriate  where  the  debtor 
has  failed  to  do  so,  yet,  this  right  must  be  exercised  within,  at 
the  furthest,  a  reasonable  time  after  the  payment,  and  by  the 
performance  of  some  act  which  indicates  an  intention  to  appro- 
priate.  It  is  too  late  to  attempt  it  at  the  trial,  and,  were  it 
otherwise,  there  would,  in  the  absence  of  an  actual  appropri- 
ation by  the  debtor,  be  no  rule  on  the  subject  but  the  will  of  the 
creditor,  which  would,  in  all  cases,  be  decisire.  But  such  is 
not  the  case.  In  default  of  actual  appropriation,  the  matter  is 
to  be  determined  by  rules  and  circumstances  of  equity.  The 
debtor  has  a  right  to  make  the  application  in  the  first  instance, 
and,  failing  to  exercise  it,  the  same  right  devolves  on  the  credi- 
tor; but  where  neither  has  etercised  it,  the  law  nevertheless 
presumes,  in  ordinary  cases,  that  the  debtor  intended  to  pay  in 
the  way  which,  at  the  time,  was  most  to  his  advantage.  Thus, 
if  it  were  peculiarly  the  interest  of  the  party  to  have  the  money 
received  in  extinguishment  of  such  demand,  the  law  intends 
that  he  paid  it  in  extinguishment  of  such  demand,  and  that  the 
omission  to  declare  his  intention  was  accidental.  Such  intend- 
ment is  reasonable  and  natural,  and  one  which  will,  in  most 
cases,  accord  with  what  was  actually  the  fact;  it  is,  therefore, 
equivalent  to  an  exercise  of  the  party's  right  by  acts,  or  an 
express  declaration  of  intention. 

Where,  however,  the  interest  of  the  debtor  would  not  be 
promoted  by  any  particular  appropriation,  there  is  no  ground 
for  a  presumption  of  any  intention  on  his  part,  and  the  law 
then  raises  a  presumption,  for  the  same  reason,  that  the  pay- 
ment was  actually  received  in  the  way  that  was  most  to  the  ad- 
vantage of  the  creditor.  I  think  these  principles,  as  furnishing 
general  rules,  may  fairly  be  extracted  from  the  cases.  Then, 
according  to  this,  if  the  controversy  was  between  the  original 
parties,  it  would  admit  of  a  doubt  whether  the  payment  ought 
not  to  be  considered  as  having  been  made  on  the  foot  of  the 
account  for  materials  furnished  to  the  houses  in  Fourth  street, 
because,  by  having  it  so  applied,  the  plaintiffs  would  secure 
their  whole  demand,  without  the  expense  and  trouble  of  filing 
their  lien  against  those  houses,  whilst  Barker  Sc  Thorn  would 
not  have  been  benefited  by  having  it  applied  to  either  demand 
in  particular.  But  the  introduction  of  a  purchaser  without 
notice  into  the  case,  leads  to  an  opposite  result.  He  stands  io 
superior  equity  to  Harker  &  Thorn,  who  were  bound  in  con- 
science to  protect  the  title  which  they  had  conveyed  to  him,  and 
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who,  there  is  therefore  as  much  reason  to  presame,  intended  to 
make  this  payment  for  his  benefit,  as  there  would  be  to  presume 
that  they  intended  to  apply  it  in  the  way  most  conducive  to 
their  own  interest,  if  a  particular  application  of  it  could  have 
produced  an  equal  benefit  to  themselves.  The  law  ought  to 
presume,  and  does  presume,  that  every  man  is  governed  by  the 
dictates  of  conscience,  and  that  he  will  do  what  honesty  re- 
quires of  him,  even  though  it  be  against  his  interest.  Such  a 
presumption  can  prejudice  no  one,  nor  does  it  injure  the  plaint- 
iffs here.  They  were  bound  by  every  consideration  of  equity, 
to  perpetuate  their  lien  on  the  houses  in  Fourth  street,  and 
thus,  while  they  secured  themselves,  to  cast  the  burden  on 
those  whose  duty  it  was  to  bear  it.  Having  failed  to  do  ao,  the 
purchaser  stands  in  superior  equity  as  to  them;  and  they  must 
therefore  bear  a  loss  which  arose  entirely  from  their  own  neglect, 
and  which  it  was  their  duty  to  prevent. 
Judgment  reversed. 

Afpucation  ov  Patxkits. — "Where  a  debtor  owing  Mvonl  debtsi, 
makes  any  payment  to  a  creditor,  he  has  a  right  to  apply  it  to  any  debt  he 
pleaaea.  If  he  makes  no  speoifio  appropriation,  the  <aeditor  may  apply  it 
as  he  pleases.  And  where  neither  party  appropriates  it,  the  law  will  apply 
it  according  to  its  own  notion  of  the  intrinsic  equity  and  justice  of  the  case:*' 
Story,  J.,  in  CrermeT  v.  Higgimon,  I  liCsson,  338;  Toumans  v.  ffeatU^  34 
Mich.  401;  Pickering  y.  Day,  2  Del.  Ch.  333.  The  creditor  is  boond  to  re- 
ceive and  apply  the  payment  according  to  the  intent  of  the  debtor:  Beed  v. 
Boardbnan,  20  Pick.  446.  In  general,  if  the  debtor  does  not  make  an  appli- 
cation, the  creditor  may  apply  it  as  he  pleases,  bat  to  this  general  role  tiiere 
are  some  exceptions:  1.  He  cannot  apply  it  to  a  debt  not  due  when  there  is 
another  debt  that  is  due:  Bobe*s  Heirs  v.  Stickney,  36  Ala.  496;  Kidder  v. 
Norris,  18  N.  H.  634;  2.  Where  he  has  an  acconnt  against  the  debtor  in  his 
own  right  and  another  against  him  as  trostee,  exeoator  or  member  of  a  part- 
nership, he  most  apply  it  to  the  personal  debt:  Fowhe  v.  Bowie^  4  Harris  & 
Johns.  666;  Sawyer  v.  Tappan^  14  N.  H.  352. 

Where  neither  debtor  nor  creditor  has  made  application,  the  law  makes  it 
for  them.  What  application  it  will  in  snch  case  make,  depends  on  the  cir- 
comstances  of  the  particular  case,  bat  the  following  rales  may  be  deduced 
from  the  decisions:  1.  It  will  apply  the  payment  to  the  debt  whose  security 
is  most  precarious:  Field  v.  HoUand,  6  Cranch,  8;  Stamford  Bank  v.  Bene* 
dictf  15  Conn.  437;  2.  To  a  debt  secured  by  mortgage,  in  preference  to  a  simple 
account:  PaUieon  v.  HuU,  9  Cow.  747;  Ovrinn  t.  Whitaker,  7  Harris  A;  Johns. 
754;  Bobinaon  v.  DooliUle,  12  Vt.  246;  8.  In  extinction  of  a  certain  in  prefer- 
ence to  a  contingent  liability:  Bank  qf  Niagara  v.  Boeevelt^  9  Cow.  409; 
Portland  Bank  v.  Brown,  22  Me.  295;  4.  To  extinguish  debts  prior  in  time: 
Smith  y.  Loyd,  11  Leigh,  512;  Clark  v.  Knight,  31  Vt.  701;  Pickering  v.  Day, 
2  Del  Ch.  333. 

To  the  point  of  what  description  of  the  situation  of  the  building  is  sufficient^ 
under  the  mechanics'  lien  law,  this  case  is  cited  in  MeCUntoek  v.  Buah,  63 
FiL  8t  205;  Kennedy  y.  ffouee,  41  Id.  41;  Knabb'e  appeal,  10  Id.  190;  Shau 
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▼.  Barnes,  2  Id.  20;  and  in  Springer  v,  Keyeer,  6  Wh.  188.  In  White  ▼.  IfO- 
fer,  18  Pa.  St.  M,  it  is  cited  as  aathority,  to  establish  the  principle  that  it  is 
fche  owner's  business  to  see  that  the  materials  famished  are  used  by  the 
contractor  in  the  actnal  constrootion  of  the  building,  and  that  it  is 
aeoessazy  to  proire  collusion  to  dischaige  the  lien.  This  case  was  cited 
by  counsel  in  Logan  v.  Maeon,  6  W.  A  S.  15,  on  the  point  of  the  ap- 
plication of  payments,  but  was  held  by  the  court  not  to  be  in  point, 
lince  application  was  made  in  the  one  case  and  was  not  made  in  the  other, 
[n  Hopkku  ▼.  Conrad,  2  R.  924,  the  court  say:  "This  case  was  tried  before, 
ftnd  is  reported  in  12  &  A  B.  301."  •  •  •  <  a  refer  to  that  case  for  the 
jeneral  law  as  to  what  debt  a  payment  made  and  not  appropriated  at  the  time^ 
ihall  be  applied,  and  adopt  the  principle  there  stated,  as  applicable  to  this 
natter."  On  application  of  payment  on  a  note^  see  North  ▼.  MaUett,  2  Am. 
Deo.  d22;  on  a  mortgage,  Dormif  ▼.  Oaeeawag,  S  Id.  667. 
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Ex  Pabte  Rutledge. 

[1  Habvxb's  Bq.  68^] 

DxvxDXNDS,  AFPOBTiOHii£irr  OF. — A  pefBon  who  was  entitled  for  life  to  dir* 
idends  on  oertftin  bank  stock,  "to  be  paid  half  yearly  as  they  shall  bi 
xeoeived  from  the  bank,"  having  died  jnst  before  a  semi-annnal  diTidend 
was  deolared,  it  was  held  that  tiie  dividend  shonld  be  apportioned  and  • 
part  paid  to  his  executor. 

Mb8.  Ann  Coslett,  oh  April  17, 1816,  assigned  by  deed  to  tmst- 
ees,  certain  shares  in  the  Planters  and  Mechanics'  Bank  oi 
Charlestown,  "in  trust,  nevertheless  to  receive  the  dividends  od 
the  same  and  pay  and  apply  the  same  half  yearly,  as  they  shall 
be  received  from  the  bank,  unto  Ann  Grimke  Rutledge  and  Lei 
husband,  William  Rutledge,  to  and  for  their  joiut  use;  and  from 
and  after  the  decease  of  either  of  them,  in  trust  to  pay  and  apply 
the  dividends  aforesaid,  to  the  survivor,  during  his  or  her  nat- 
ural life,"  etc.  William  Rutledge  survived  his  wife,  but  diedio 
June,  1822,  only  a  few  days  before  a  semi-annual  dividend  oo 
the  stock  became  due.  His  executor  petitioned  to  have  that 
part  of  the  dividend  which  accrued  up  to  the  time  of  his  death, 
paid  to  him.    Mrs.  Coslett  and  her  son  opposed  the  petition. 

Watibs,  Chancellor.  I  think  the  claim  of  the  petitioner  is  a 
just  one  and  comes  within  the  general  rule  adopted  by  the  court 
on  the  subject.  An  entire  interest  which  only  accrues  at  pa^ 
ticular  periods  cannot  be  apportioned,  because  it  is  not  susoep 
tible  of  any  intermediate  division,  and,  therefore,  it  was  neoee- 
saiy  in  England  to  provide,  by  a  positive  statute,  for  the 
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apporfjomnent  of  rent.  But  it  appears  from  all  the  cases  which 
have  been  referred  to,  that  wherever  an  interest  is  daily  aocming, 
it  may  be  apportioned;  as  in  the  case  of  interest  on  a  bond, 
which  accrues  de  die  in  diem:  Banner  v.  Lowe,  13  Yes.  135.  So, 
when  the  fund  is  provided  for  maintenance,  which  is  still  more 
favored.  '  *  This/'  saj  the  court,  in  Hay  v.  Patmer,  2  P.  Wms.  503, 
"  is  a  stronger  case  than  that  of  interest,  for  it  is  for  daily  sup- 
port.' The  present  claim  is  of  that  nature,  it  is  expressly  de- 
clared by  the  deed  of  Mrs.  Coslett,  that  the  dividends  on 
the  stock  settled  were  intended  as  maintenance,  and  there  is 
reason  to  believe  that  the  advances  made  by  the  petitioner  to 
his  testator  were  on  the  credit  of  them.  They  were  the  only 
funds  on  which  the  testator  depended  for  subsistence,  and  they 
were  daily  accruing;  for  although  payable  only  half  yearly,  yet 
they  arose  out  of  the  daily  profits  of  the  bank,  which  might  be 
ascertained  at  any  intermediate  time. 

It  is,  therefore,  ordered  and  decreed,  that  it  be  referred  to  the 
commissioner  to  ascertain  the  amount  of  the  dividends  which  had 
accrued  at  the  time  of  the  death  of  the  petitioner's  testator,  on 
the  stock  settled  on  him  for  life,  and  that  the  same  be  paid  to 
the  petitioner  as  his  executor. 

On  appeal,  Orimke,  for  the  appellants,  aigued  that  there  could 
be  no  apportionment  in  such  a  case,  and  cited:  3  Atk.  603;  Amb. 
279;  2  Yes.  672.     Decree  affirmed  by  the  whole  court. 


Thb  Appobtiovmeiit  or  Dividends  here  allowed  is  contraiy  to  the  gen- 
erally accepted  rale.  And  in  many  instances  the  reasons  assigned  for  the 
decision  in  the  principal  case  have  been  urged  in  support  of  opposite  conclu- 
sions. That  it  is  difficult  to  ascertain  the  time  when  the  earnings  of  a  cor- 
poration were  made,  and  that  they  are  variable  of  necessity,  are  expressly 
stated  as  the  grounds  on  which  the  courts  in  many  instances  have  declared 
that  dividends  are  not  apportionable:  Foote,  appellant,  22  Pick.  304;  Granger 
y.  BameU,  98  Mass.  468;  Earp's  wUl,  1  Pars.  453;  S.  C,  28  Pa.  St.  368;  In 
re  MaxweWs  triuU.,  1  Hem.  A  Mil  610;  Clhe  v.  Clive,  Kay,  600;  Clapp  ▼. 
Asior,  2  £d.  Oh.  379.  The  time  when  the  profits  of  the  corporation's  busi- 
ness were  realized  is  not  regarded  in  determining  to  whom  the  dividends 
should  be  paid,  Field  on  Corp.,  sec.  104^  in  the  absence  of  any  statutory  en- 
actment, or  provision  in  the  deed  of  settlement  or  by-laws:  Daeter  v.  PhUUpa, 
121  Mass.  180.  And,  as  a  general  rule,  it  may  be  laid  down  that  dividends 
in  a  corporation  are  not  apportionable,  but  that  they  belong  to  the  owner  of 
the  shares  when  they  are  declared  payable:  1  Williams  on  Ezrs.,  sec.  836, 
note  m;  Goodwin  v.  Hardy,  57  Me.  145;  Brundage  v.  Brundage,  60  K.  Y. 
551;  March  v.  Railroad,  43  N.  H.  520,  where  Sargent,  J.,  makes  this  clear 
statement:  "The  purchaser  of  a  share  of  stock  in  a  corporation  takes  the 
share  with  all  its  incidents,  and  among  these  is  the  right  to  receive  all  future 
dividends;  that  is,  its  proportionate  share  of  all  profits  not  then  divided,  and 
as  we  understand  the  law  and  the  usage  of  such  corporation,  it  is  wholly 
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immaterial  at  what  times,  or  from  what  Boarcea»  these  profits  have  been 
earned;  they  are  an  incident  to  the  share  to  which  a  pnrchaser  becomes  at 
once  entitled,  provided  he  remains  a  member  of  the  oorporation  until  a  divi- 
dend is  made:  Harri»  ▼.  Stevena^  7  N.  H.  454;  HoQur  ▼.  Datideton^  2  Ezeh. 
741." 


Jenkins  v.  C: 

[1  HABVxa's  Bq.  73.) 

DiviSB  IN  Fsx. —Words  of  inheritance  or  of  perpetuity  are  not 
a  devise  to  pass  the  fee. 

VoLXTNTABT  SxTTLBicxirr  made  after  marriage  is  void  as  against  prior  cred- 
itors; so  if  one,  not  then  indebted,  settles  his  property  after  mairiage, 
and  soon  after  contracts  large  debts,  so  as  to  manifest  an  object  to  oover 
up  his  property,  the  settlement  will  be  held  void. 

VoLUMTART  Settlbmxnt,  Who  kat  Hatb  Rilzit  Aoaxhse. — ^Where  a 
trustee  then  little  indebted  made  a  post-nnptial  settlement  of  his  prop- 
erty on  his  wife,  and  subsequently  became  insolvent^  and  aqiianderad 
the  trust  estate,  it  was  held  that  the  beneficiaries  of  the  traat  were  en- 
titled to  have  the  settlement  yaosted. 

The  bill  was  filed  to  obtain  a  oonstraotion  of  a  deriae  in  the 
will  of  Edward  Wilkinson,  deceased,  a  brother  of  the  defend- 
ant, Mrs.  Clement,  and  to  set  aside  a  settlement  made  for  her 
use  by  her  late  husband,  Wm.  Clement.  In  March,  1801,  Wm. 
Clement  conyejed  to  the  defendant,  Charles  S.  Deas,  a  planta- 
tion devised  to  him  by  his  brother-in-law,  Wm.  Wilkinson,  and 
also  twenty-five  slaves  which  he  had  received  with  his  wife  on 
marriage,  to  hold  in  tmst  for  his  said  wife.  He  was  then  in 
debt,  but  for  a  trifling  amount  only;  and  he  remained  in  good 
credit  for  about  four  years  thereafter.  In  and  subsequently  to 
January,  1802,  Clement,  as  executor  of  Edward  Wilkinson,  sold 
certain  lands  for  the  benefit  of  his  nephews  and  nieces.  He 
never  accounted  for  the  proceeds,  and  they,  therefore,  insti- 
tuted this  suit.  The  other  facts  are  stated  in  the  opinion  of  the 
chancellors. 

Chancellor  Quillard  refused  to  set  aside  the  settlement.  The 
complainants  appealed. 

Desatissure,  for  the  complainants.  A  devise  without  any  words 
of  inheritance  or  perpetuity,  gives  an  estate  for  life  only:  6 
Cruise  Dig.  304;  1  Bridg.  Dig.  535.  William  Clement  was  in- 
debted when  he  made  the  settlement;  it  was  void  as  against 
existing  creditors,  and  if  void  as  to  them,  is  not  valid  against 
subsequent  creditors:  Beid  v.  Livingston,  3  Johns.  Ch.  481, 
BcUterabeer  v.  Farrington,  1  Swan,  106;  Montacute  v.  Maxwell,  I 
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P.  Wms.  618.    A  trustee  caDnot  settle  property  so  as  to  shield 
him  from  a  breach  of  trust. 

Peliffru,  Axon  and  Hani,  contra.  Upon  the  constructioii  of 
the  devise,  cited  Holdfast  y.  Martin,  1 T.  B.  411;  Doe  ▼.  Biehards, 
3  Id.  356;  Frognwrton  ▼.  Wright,  3  Wils.  414;  Denn  v.  Oaskin, 
Doug.  760.  A  voluntary  settlement,  if  not  fraudulent,  is  valid: 
9  Ves.  193;  Lio^h  v.  WUkinsan,  6  Id.  384. 

Dbsaussurb,  Chancellor.  Two  very  distinct  questions  ooouz 
in  this  case:  The  first  is  on  the  construction  of  the  will  of  the 
late  Mr.  Edward  Wilkinson.  The  second  is  as  to  the  validity  of 
the  marriage  settlement  of  the  late  Mr.  William  Clement.  The 
words  of  the  devise  which  are  to  be  construed  are  as  follows: 
"  I  devise  my  plantation  at  Willtown,  called  the  Island  Bivez 
plantation,  to  my  brother-in-law  William  Clement. "  There  are 
no  words  of  inheritance  or  of  perpetuity  in  this  devise.  The 
representatives  of  Mr.  William  Clement  claim  the  property  as  a 
devise  in  fee.  This  is  denied  by  the  complainants.  The  circuit 
court  was  of  opinion,  and  so  decreed,  that  the  decided  cases  in 
this  court  had  settled  the  doctrine  that  words  of  inheritance  oz 
of  perpetuity  were  not  necessary  in  last  wills  and  testaments, 
and  that,  therefore,  Mr.  Clement  took  a  fee  under  this  devise. 
I  have  considered  this  case,  and  agree  in  opinion  with  the 
circuit  court,  that  the  decisions  heretofore  made  have  settled 
this  doctrine.  I  allude  to  the  cases  of  Whcdey  v.  Jenkins^  3  Eq. 
Bep.  80;  Clark  v.  Mikel,  Id  168;  WaHng  v.  Mlddleton,  Id.  249. 
It  seems  scarcely  necessary,  after  those  cases,  to  examine  the 
subject  further.  But  I  will  add  a  few  words.  It  is  well  known 
that  many  of  the  judges  in  England  have  regretted  the  rigor  of 
the  rule  which  required  words  of  inheritance  or  perpetuity  to 
give  a  fee  in  devises  of  real  estate.  For  it  is  notorious  that  the 
rule  tended  to  defeat  the  intention  of  the  testator  in  nine  cases 
out  of  ten  at  least.  But  the  anxious  desire  of  the  law  and  the 
courts  to  watch  over  the  interest  of  the  heir  at  law  introduced 
another  rule,  that  the  heir  at  law  was  never  to  be  disinherited, 
but  by  express  words  or  plain  and  necessary  implication.  That 
rule  produced  a  perpetual  struggle  between  the  two  principles, 
the  duty  of  giving  effect  to  the  wills  of  testators,  and  the  desire 
to  favor  the  heir  at  law,  the  main  support  of  the  landed  aristo- 
cracy. Since  the  abolition  of  the  rights  of  primogeniture,  which 
flowed  naturally  and  necessarily  from  the  nature  of  our  govern- 
ment, we  have  no  such  contending  principles  existing  in  our 
system.     Equality  of  rights  is  equity,  politically  as  well  as 
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morally.  It  is  the  duty  of  the  court  to  endeayor  in  the  cod- 
atruction  of  wills  to  ascertain  the  intention  of  the  testator,  and 
to  give  effect  to  that  intention,  without  regard  to  technical 
phraseology.  In  the  case  before  us,  the  words  of  the  will  gare 
the  land  unqiudifiedly  to  Mr.  Clement,  and  I  have  no  doubt 
that  the  testator  intended  to  give  a  fee-simple.  I  have  no  doubt, 
because  in  all  such  cases  the  testator  would  limit  the  estate  foi 
life  or  years,  if  he  so  intended.  He  makes  no  further  disposi* 
tion  of  the  property,  as  he  would  have  done  if  he  had  not  meant 
to  give  a  fee.  Believing,  then,  tbat  he  meant  to  give  a  fee,  I 
feel  bound  to  give  effect  to  that  intent,  notwithstanding  the 
absence  of  words  of  inheritance  or  perpetuity.  And  the  decided 
cases  warrant  our  giving  effect  to  that  intention. 

We  come  next  to  consider  the  question  of  the  effect  of  post- 
nuptial settlement  made  by  Mr.Wm.  Clement  of  his  property.  He 
acquired  the  land  under  the  will  of  his  brother-in-law;  the  slaves 
on  his  marriage  with  his  wife;  and  he  had  little  or  no  other  prop- 
erty. He  made  a  marriage  settlement  subsequent  to  his  marriage, 
including  all  the  property  so  acquired.  He  appears  to  have  been 
in  debt  at  the  time  of  the  execution  of  the  said  instrument. 
These  debts  were,  however,  small,  and  very  far  short  of  the 
value  of  the  property  settled.  It  is  contended  for  the  com- 
plainants that  the  settlement  is  void;  and  that  the  property 
should  be  subjected  to  the  payment  of  Mr.  Clement's  debts.  It 
must  be  remembered  here  that  though  Mr.  Clement  died  deeply 
in  debt,  there  are  no  creditors  before  the  court  seeking  relief 
against  the  settlement  except  the  complainants,  who  are  legatees 
of  Mr.  Edward  Wilkinson.  He  devised  certain  tracts  of  lan^l 
to  be  sold,  and  the  proceeds  to  be  divided  among  these  nephews 
and  nieces.  It  appears  that  Mr.  Clement,  who  qualified  as  ex- 
ecutor on  the  will,  sold  these  lands,  and  received  and  spent  tbe 
proceeds,  and  has  died  insolvent;  so  that  they  will  lose  their 
legacies  unless  the  settled  property  be  subjected  to  the  payment. 

It  is  doubtless  true  that  a  voluntary  settlement,  made  after 
marriage,  cannot  be  sustained  against  prior  creditors.  They 
must  be  paid  out  of  the  property  so  settled.  And  it  is  equally 
true  that  when  a  man  settles  all  his  property  after  marriage,  and 
soon  after  contracts  large  debts,  so  as  to  manifest  that  the  ob- 
ject of  the  party  was  to  cover  his  property  and  then  to  incur 
debts  without  the  means  of  paying  them,  the  instrument  will 
be  void.  For  this  raises  a  vehement  presumption  of  fraud,  and 
tbe  settlement  will  not  be  supported.  The  circumstancres  of 
this  case,  if  they  do  not  actually  warrant  the  conclusion  of  a 
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fraudulent  intent,  operate  as  a  legal  fraud.  The  property  in 
question  came  to  Mr.  Clement  wholly  from  his  wife  and  her 
brother,  and  he  was  under  a  moral  obligation  to  make  a  pro- 
Tision  for  his  wife  and  her  children,  provided  he  did  no  injustice 
to  others.  His  debts  were  not  contracted  immediately  after  the 
settlement,  but  gradually  and  in  lapse  of  years;  and  Mr. 
Clement's  failure  arose  partly  from  losses  on  friendly  indorse- 
ments. I  am  unwilling,  therefore,  under  these  circumstances, 
to  say  that  the  marriage  settlement  was  made  expressly  with  a 
view  to  deceive  or  defraud  general  and  subsequent  creditors; 
and  with  respect  to  ordinary  debts  contracted .  after  the  settle- 
ment, I  am  inclined  to  think  they  would  not  be  allowed  to  de- 
feat the  settlement,  which  was  regularly  recorded. 

But  it  does  appear  to  me  that  the  facts  of  this  cause  make  a 
very  strong  case  for  relief  to  these  complainants,  which  may 
be  given  in  perfect  conformity  to  the  principles  above  stated. 
The  testator,  Mr.  Edward  Wilkinson,  after  devising  the  tract 
of  land  at  Willtown,  called  the  Island  River  Swamp  plantation, 
to  Mr.  William  Clement,  devised  three  other  tracts  of  land  to 
be  sold  by  his  executors,  on  the  best  terms  they  could  obtain, 
most  conducive  to  the  interest  of  those  concerned;  and  then 
directed  the  moneys  arising  from  the  sale  of  the  said  three 
tracts  of  land  to  be  equally  divided,  share  and  share  aUke, 
among  his,  the  testator's,  nephews  and  nieces,  the  issue  of  his 
sisters  who  were  bom  at  the  time  of  making  the  will,  or  might 
be  bom  within  four  months  from  the  date  of  the  will;  with 
right  of  survivorship,  in  case  of  the  death  of  any  of  the  said 
nephews  and  nieces,  unmarried,  or  without  making  a  will.  Mr. 
Clement  was  named  an  executor,  and  accepted  the  devise  to 
himself.  He  also  qualified  on  the  will  as  an  executor,  and  un- 
dertook the  trust  committed  to  the  executors,  to  sell  the  other 
lands  for  the  benefit  of  the  testator's  nephews  and  nieces.  In 
fact,  he  alone  afterwards  acted  in  the  sale  of  the  lands,  and  re- 
ceived the  money  in  trust  for  them.  This  money  it  is  admitted 
he  has  spent,  and  is  dead,  insolvent;  so  that  the  nephews  and 
nieces  can  receive  nothing  unless  protected  from  the  operation 
of  this  x)Ost-nuptial  settlement.  On  the  maturest  deliberation, 
I  think  they  are  entitled  to  that  protection.  Why  are  post- 
nuptial settlements  constantly  declared  void  as  to  antecedent 
debts?  Certainly  not  because  those  debts  have  any  liens  on 
the  property  comprehended  in  the  settlement;  for  such  settle- 
ments are  declared  void  as  to  antecedent  debts,  whether  secured 
by  mortgages  or  judgments,  or  whether  owing  on  bonds  or 
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notes  not  jet  due.  Thej  are  aToided,  then,  because  of  the  pre- 
existing engagements  of  the  husband  at  the  time  be  makes  the 
post-nuptial  settlement;  and  because  of  the  moral  as  well  aa 
legal  obligation  to  comply  with  those  engagements  before  be 
puts  his  property  out  of  the  way  of  making  them  good.  Now 
I  consider  the  acceptance  by  Mr.  Clement  of  the  trust,  under 
the  will  of  Mr.  Wilkinson,  for  the  benefit  of  the  nephews  and 
nieces,  and  hia  holding  the  property  under  said  trust,  as  an 
existing  engagement  at  the  time  of  executing  the  poet-naptlal 
settlement,  which  he  was  bound  to  fulfill.  He  has  not  done  so. 
He  sold  the  land,  received  the  money,  spent  it,  and  left  no 
estate  to  pay  the  nephews  and  nieces,  except  that  compre- 
hended in  the  post-nuptial  settlement.  I  do  not  think  he  bad 
any  more  right  to  cover  his  property  by  a  post-nuptial  settle- 
ment against  this  trust,  then  existing,  and  the  property  in  his 
hands,  than  he  had  to  protect  it  by  such  an  instrument  against 
any  other  pre-existing  engagement,  such  as  a  bond  or  note. 
The  conclusion  then  is,  that  the  post-nuptial  settlement  is  void 
against  the  claims  of  the  complainants. 

It  is  therefore  ordered  and  decreed  that  the  decree  of  the  cir- 
cuit court  be  affirmed  as  to  the  devise,  and  reversed  as  to  the 
marriage  settlement,  and  that  it  be  referred  to  the  commissionez 
to  examine  and  report  what  sales  of  the  lands  devised  and  sold 
for  the  benefit  of  the  nephews  and  nieces  were  made  by  Mr. 
Clement,  and  for  what  sums  of  money;  and  that  the  property 
comprehended  in  the  post-nuptial  settlement  be  held  liable  to 
the  payment  of  the  sums  which  may  be  found  due;  and  also 
that  the  commissioner  do  inquire  into  and  report  what  nephews 
and  nieces,  or  their  representatives,  are  in  existence  to  receive 
and  share  the  amount  so  due. 

Thompson  and  Jakes,  Chancellors,  concurred. 

QaUjLabd,  Chancellor.  I  concur  in  the  opinion  of  the  eirouit 
court  in  those  parts  in  which  is  aflhrmed,  for  the  reasons  as- 
signed in  it. 

Watibs,  Chancellor.  I  concur  in  affirming  the  decree  of  the 
circuit  court  in  this  case  in  the  construction  of  the  will  of  E. 
Wilkinson,  on  the  grounds  taken  in  the  present  decree;  but  I 
differ  from  the  majority  of  the  court  in  the  construction  of  the 
settlement  of  W.  Clement,  for  the  reasons  stated  by  Judge  Gail- 
lard  in  his  separate  opinion,  which  I  have  also  signed. 

Gaillabd,  Chancellor,  dissenting.  It  is  said  that  although 
the  settlement  be  good  as  to  subsequent  debts,  it  is  void  as  to 
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che  demands  of  the  complainants,  as  they  are  entitled  under  the 
will  of  Mr.  Willdnson  to  the  proceeds  of  lands  ordered  by  him 
to  be  sold  by  his  executors,  and  which  were  sold  by  Mr.  Clem- 
ent as  such,  and  who  receiyed  and  never  accounted  for  them. 
1  do  not  consider  the  claim  as  at  all  analogous  to  a  debt  exisi- 
in^  at  the  time  of  settlement;  it  is  true  the  trust  then  existed, 
but  the  breach  of  trust  or  fraud,  should  that  be  imputed  to  Mr. 
Clement,  was  long  subsequent,  and  until  the  one  or  the  other 
'was  committed  he  incurred  no  liability.     The  settlement  in  no 
"wise  affected  the  interests  of  the  complainants  at  the  time  of  its 
execution.    It  was  a  fair  transaction,  and  its  original  character 
could  not  be  altered  by  subsequent  events.    The  claim  of  the 
complainants  can  only  be  sustained  by  giving  to  the  conduct  of 
\Ir.  Clement,  after  the  settlement,  a  retrospective  effect  by 
connecting  his  breach  of  trust  with  its  acceptance,  and  consid- 
ering the  time  of  the  acceptance  as  that  of  the  existence  of  their 
claim;  but  this  cannot  be,  for  the  deed  being  valid  when  it  was 
executed,  rights  were  instantly  acquired  under  it,  and  these 
were  entirely  beyond  the  control  of  Mr.  Clement,  and  no  act  of 
his  could  prejudice  them;  nor  can  the  settlement  be  consid- 
ered as  subject  to  the  trust,  since  the  acceptance  of  a  trust 
does  not  give  to  the  cestui  que  trusi  an  equitable  lien  on  the 
estate  of  his  trustee.    Mr.  Clement  rendered  himself  personally 
liable  for  any  breach  of  trust  he  may  have  committed,  but  its 
consequences  cannot  be  visited  on  the  property  contained  in  the 
settlement. 

Watibs,  Chancellor.    I  concur  in  the  construction  given  to 
the  settlement  by  Judge  Gaillard. 


A  VoLUNTABT  CoNVKTANCB  ow  Laxd  IS  BzNDivo  M  between  the  parties 
thereto,  their  heirs  and  devisees:  3  Wash.  Real  Prop.  335,  4  ed.;  Eeiehart  y. 
CasUUor,  6  Am.  Deo.  402,  and  note;  S.  C,  5  Binn.  109;  Eyrick  v.  ffetriek^ 
13  Pa.  St.  491;  Dyer  y.  Homer,  22  Pick.  253;  Byrd  v.  CurUn,  1  Hnmph.  466; 
RandaU  v.  PkiUips,  3  Mason,  37S,  388;  MeOuire  v.  MUler,  15  Ala.  394,  397; 
SeUnum  v.  BenneU,  7  Am.  Dea  237,  and  note;  S.  C,  1  Conn.  525;  Doe  v. 
Hurd,  7  Blaokf.  510;  BuUiU  v.  Taylor,  34  Miss.  708,  737;  Lerow  v.  WU- 
marih,  9  Allen,  386;  Jifereer  v.  Mercer,  29  Iowa,  557;  SexUm  v.  W/iecUon,  8 
Wheat.  229;  and  their  representatives:  Jackson  v.  Oamsey,  16  Johns.  189; 
and  cases  above  cited.  The  statute  under  which  fraudulent  and  voluntary 
oonveyanoes  are  set  aside:  27  Eliz.  ch.  4,  does  not  apply  to  the  parties  to 
those  instruments,  nor  their  representatives.  In  Jackson  v.  Oamaey,  supra, 
it  is  said,  Sponcer,  C.  J.,  speaking  for  the  court,  that:  "As  between  the 
parties  they  are  expressly  excluded  from  its  operation,  and  are  left  as  they 
stood  at  the  common  law;  and  before  the  statute  the  heir  could  never  set  up 
his  title  against  the  voluntary  alienee  of  his  ancestor,  nor  call  upon  him  for 
contribution  where  both  were  amenable  to  the  creditors  of  the  ancestor  as 
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terre-benanta;  nor  will  courts  of  equity  assist  the  party  making  a  voluntary 
conyeyance  or  his  representative  claiming  as  such  by  setting  it  aside." 

Notwithstanding  it  is  ordinarily  said  by  the  courts  that  voluntaiy  oonvey- 
anoea  bind  the  parties  thereto,  "and  their  representatiyes,'*  it  is  very  gen- 
erally held,  and  may  be  considered  as  settled  that  a  voluntary  conveyance  is 
not  binding  upon  the  executor  or  administrator  of  a  voluntary  grantor  where 
it  is  not  binding  upon  the  creditors  of  the  grantor.  The  personal  represent** 
tive  represents  the  creditors  as  well  as  the  decedent,  and  is  not  only  entitled, 
but  bound,  to  follow  assets  that  should  be  applied  in  satisfaction  of  the 
creditors'  claims.  Where  creditors  may  avoid  a  voluntary  oonveyance,  the 
executor  or  administrator  of  the  debtor  may  do  so  also.  The  authorities  in 
support  of  these  propositions  are  collected  in  the  note  to  Ewing  v.  HcMdUy^ 
anU,  140. 

Effect  of  Volxjntabt  Coitvetance — CREDnxiRS. — ^In  examining  the  force 
and  validity  of  a  voluntary  conveyance  upon  persons  other  than  the  parties 
thereto,  it  will  be  necessary  to  consider  first  the  position  of  creditors  of  the 
grantor,  and  secondly  that  of  subsequent  purchasers.  Creditors  resolve 
themselves  into  two  classes — ^those  whose  claims  were  in  existence  at  the  time 
of  the  oonveyance,  and  those  to  whom  the  grantor  became  indebted  at  a  time 
posterior  to  the  conveyance.  In  regard  to  existing  creditors,  there  prevails 
in  this  country  two  lines  of  decisions  upon  their  right  to  follow  property  ol 
their  debtor  which  he  has  voluntarily  conveyed.  The  one  holds  that  a  volun- 
tary conveyance  of  realty  by  a  roan  indebted  at  the  time  is  of  itself  a  fraud 
upon  his  creditors,  no  matter  how  innocent  or  meritorious  the  motive  with 
which  the  conveyance  was  madci  or  how  inconsiderable  the  part  of  the 
grantor's  property  disposed  of.  Such  is  the  doctrine  prevailing  in  Alabama: 
Miller  v,  Thompnon,  3  Port  196;  Spencer  v.  Godwin^  30  Ala.  355;  Crau/ord 
V.  Kirksey,  55  Id.  282,  292,  where  the  rule  is  announced  with  the  comment, 
"  Debtors  must  bo  just  before  they  are  generous,  has  been  the  life-time  lan- 
guage of  this  court"  In  West  Virginia,  under  a  statutory  provision  of  the 
code  of  Virginia  of  1S49,  no  doubt  adopted  to  put  at  rest  the  previous  con- 
flict in  that  state  upon  this  subject,  it  is  setUed  as  to  previous  or  t^^ttting 
creditors,  that  *' a  voluntary  conveyance  which  interferes  with  or  breaks  in 
upon  the  rights  of  existing  creditors  will  not  be  permitted  to  take  effect  to 
the  prejudice  of  their  just  demands,  but  as  to  such  creditors  is  absolutely 
void,  without  regard  to  the  amount  of  the  debts,  the  extent  of  the  property 
so  conveyed,  the  motives  that  prompted  the  settlement  or  the  condi^on,  and 
circumstances  of  the  grantor  at  the  time  it  was  made:"  Loekhard  v.  Beckley, 
10  W.  Va.  87,  101.  In  Kentucky  a  voluntary  conveyance  made  at  a  time 
when  the  grantor  was  indebted,  is  presumed  to  be  fraudulent  as  a  oondnsioa 
of  law,  as  regards  the  creditors:  Hanson  v.  Buckner,  4  Dana,  251.  But  the 
language  of  this  decision  has  been  liberally  construed,  thereby  placing  the 
rule  of  this  state  in  harmony  with  that  of  the  majority  of  the  courts:  Dtihme 
V.  Young,  3  Bush,  350.  The  Illinois  rule  is  that  a  voluntary  conveyance,  as 
against  pre-existing  creditors,  is  fraudulent  in  law  and  void:  Emerton  v. 
Bemis,  69  111.  540.  But  in  stating  the  rule  the  court  revert  to  a  qualification 
in  relation  to  existing;  creditors,  where  the  circumstances  of  the  indebtedness 
and  of  the  conveyance  repel  any  possible  imputation  of  fraud,  as  where  the 
conveyance  is  of  a  small  property  by  a  person  of  great  wealth,  whose  debts 
bear  a  very  small  proportion  to  his  actual  means.  The  statement  of  this 
limitation  goes  far  to  bring  the  case  within  the  rule  adopted  by  the  majority 
of  the  authorities,  and  merely  serves  to  shift  the  burden  of  proof  upon  the 
shoulders  of  the  grantor  to  show  his  /ides  and  ability  to  pay  his  debts.     New 
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Jersey  recognizes  the  same  mle:  Annin  t.  Annin,  24  N.  J.  E.  (9  G.  E.  Or.) 
IM.  And  in  South  Carolina,  JRichanUon  v.  JRhodus,  14  Rich.  96,  a  voluntary 
conveyance  is  declared  by  law  to  be  frandnlent  and  void.  There  is  an  excep- 
tion made  in  this  decision,  in  favor  of  a  conveyance  where  the  indebtedness 
is  slight,  or  the  debts  are  inconsiderable  compared  with  the  value  of  the 
donor^s  estate,  and  the  creditor  by  his  laches  has  allowed  the  reserved  estate 
to  be  wasted. 

The  states  holding  a  voluntary  conveyance  fraudulent  in  law  as  to  existing 
creditors  are  few  in  number.  Their  late  adjudications  proceed  upon  the  maxim 
of  stare  dteiaia,  and  their  early  decisions  founded  upon  a  generally  admitted 
misconstruction  of  the  statute  of  Elizabeth,  are  ill  suited  to  the  growing 
mercantile  interests  of  the  country,  and  to  the  duty  of  a  man  to  provide  for 
thoee  dependent  upon  him.  A  conveyance  fraudulent  in  law  as  regards  ex- 
isting creditors  would  be  fraudulent  as  to  subsequent  creditors,  there  being 
creditors  when  the  deM  was  executed,  fraud  vitiating  everything;  and  such 
is  the  decision  of  the  courts  in  the  above  citations. 

Much  of  the  diversity  of  opinion  and  uncertainty  upon  this  entire  subject 
can  be  traced  to  the  case  of  Reade  v.  LMngskm,  3  Johns.  Gh.  481  [8  Am. 
Dec  520],  where  Chancellor  Kent,  after  an  exceedingly  elaborate  considera- 
tion of  the  Stat,  of  Elliz.,  concluded  that  a  voluntary  marriage  settlement 
after  marriage,  was,  of  itself,  void  as  to  existing  creditors^  Although  this 
decision  was  departed  from  in  Seward  v.  Jackson^  8  Cow.  406;  and  the  whole 
matter  was  settled  by  statute  in  New  York,  other  states  have  followed  the 
learned  chancellor. 

YoLuirrART  Conyxtancb  not  Fbavdulent  Pkb  Sb. — ^It  is  the  settled 
rule  in  the  majority  of  the  states  of  the  Union  that  a  voluntary  conveyance 
U  not,  for  that  reason  alone,  fraudulent:  Lerow  v.  Wilmartfi,  9  Allen,  386; 
Ptziee  V.  Croan,  61  Ind.  336;  Gwtfer  v.  Figffhu,  37  Iowa,  517;  Wilmm  v.  CohU 
hebn,  46  Miss.  346;  AmeU  v.  WaneU,  6  Ired.  41;  Thacker  v.  Saunders,  Busb. 
Eq.  145;  Seward  v.  Jackson,  8  Cow.  406;  Holden  v.  Bumham,  63  N.  T.  74. 
76;  Harlan  v.  Barnes,  5  Dana,  220;  Place  v.  Rhefm,  7  Bush,  588;  OrarU  v. 
Ward,  64  Me.  239;  Warner  v.  Dove,  33  Md.  579;  Briee  v.  Myers,  5  Ohio, 
121;  PosUn  v.  Posten,  4  Whart.  27;  OrttenfieUTs  Estate,  14  Pa.  St.  ^9;  Clark 
V.  Depew,  25  Id.  609;  Hester  v.  WW^nson,  6  Humph.  216;  Nicliolas  v.  Ward, 
1  Head,  323;  Braekett  v.  Watte,  4  Vt.  389;  Dewey  v.  Long,  26  Id.  664;  Hoxie' 
V.  Price,  31  Wis.  82;  SmUh  v.  Vodges,  92  U.  S.  183.  The  sentiment  of 
these  cases  is  well  expressed  in  Lerow  v.  WUmarth,  supra,  by  Chief  Justice 
Bigelow:  "We  do  not  wish  to  be  understood  as  giving  our  sanction  to  the 
doctrine  that  a  voluntary  conveyance  by  a  father  for  the  benefit  of  his  child 
is  per  se  fraudulent  as  to  existing  creditors,  although  shown  not  to  have  been 
frandnlent  in  fact,  and  is  liable  to  be  set  aside,  because  the  law  conclusively 
presumes  it  to  have  been  fraudulent,  and  shuts  out  all  evidence  to  repel  such 
presumption.  The  better  doctrine  aeems  to  us  to  be  that  there  is,  as  applic- 
able to  voluntary  conveyances  made  on  a  meritorious  consideration,  as  of 
blood  and  affection,  no  absolute  presumption  of  fraud  which  entirely  disre- ' 
gards  the  intent  and  purpose  of  the  conveyance,  if  the  grantor  happened  to 
be  indebted  at  the  time  it  was  made,  but  that  such  a  conveyance,  under  such 
circumstances,  affords  only  prima  facie  or  presumptive  evidence  of  fraud, 
which  may  be  rebutted  and  controlled.  Such  seems  to  have  been  the  rule 
heretofore  adopted  by  this  court:  Norton  v.  Norton,  6  Gush.  524;  Thaeher  v. 
Plunney,  7  Allen,  146;  Beat  v.  Warreik,  2  Gray,  447,  and  as  established  by 
the  weight  and  force  of  reasoning  in  the  text-writers,  and  best  considered 

cases  in  this  country:   Hinde  v.  Longworth,  11  Wheat.   199;    Verplank  v. 
Am.  Dko.  Vol..  XrV— 45 
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/^errp,  12  Johiui  SS6,  659  [7  Am.  Dec  348];  Seward  y.  Jaektim,  S  Cow.  406, 
423,  484,  438;  4  CniiBe  Dig.  (Greaa.  ed.),  tit.  XXXn.  c.  28.  sec.  15^  note; 
2  Kent  Com.  440^  442,  notes;  1  Story  on  B^.,  aeoe.  961,  365." 

EziSTiNO  GfiEDiTOBS. — ^In  Moeitainlng  whether  a  ▼olnntaxy  conveyance  it 
a  f  rand  upon  eziiting  creditors,  it  is  the  established  principle  of  the  pre- 
ponderance of  aathorities  to  consider  the  condition  of  the  donor  at  the  time 
of  the  conveyance.  The  exceptional  cases  affirm  that  the  existence  of  any 
indebtedness,  irrespective  of  amoont  or  ability  to  pay,  will  avoid  a  transfer 
of  one*s  property  without  a  valnable  equivalent.  The  decisions  mling  in 
number,  hold  that  the  amount  of  the  donor's  indebtedness,  the  sufficiency  of 
the  residue  of  his  property  to  meet  the  same,  the  proportion  the  estate  con- 
veyed bears  to  the  bulk  of  his  possessions,  are  all  to  be  weighed  in  determin- 
ing upon  the  efiPect  of  a  voluntary  disposition  of  realty,  where  no  positive 
fraudulent  motive  appears.  If,  at  the  time  of  the  conveyance,  the  donor 
have  sufficient  assets  remaining  to  discharge  any  existing  claims  against  him, 
the  conveyance  will  be  valid:  OridUy  v.  WtiUon,  53  DL  193;  Stewart  ▼. 
Itogers,  25  Iowa,  375;  WmcKuUr  v.  Charter,  97  Mass.  140;  S.  C,  102  Id.  272; 
MHUr  V.  Pearee,  6  W.  A;  a  101;  ScLbawn  v.  BenneU,  7  Am.  Dec.  237;  French 
▼.  Holmes,  67  Me.  186.  And  a  creditor  cannot  come  upon  the  lands  con- 
veyed away,  although  the  debtor,  by  subsequent  speculations,  may  have  lost 
all  of  his  remaining  property. 

On  the  other  hand,  where  a  voluntary  conveyance  is  made  by  one  largely 
indebted  and  in  embarrassed  circumstances,  of  all  his  property,  or  of  so  much 
as  does  not  leave  enough  to  pay  existing  demands  upon  him,  these  facts  will 
raise  a  prima /ocitf  case  of  fraud,  which  the  debtor  must  rebut.  And  if  it 
appear  that  there  is  not  sufficient  property  to  satisfy  the  executions  of  the 
then  creditors,  the  conveyance  will  be  declared  void:  Wmehester  v.  Charter ^ 
97  Mass.  140;  Re^field  v.  Butk,  35  Conn.  328;  Veriner  v.  Humphrey,  22  MLss. 
130;  Cotoen  v.  AUop,  51  Id.  168;  Oruber  v.  Bayles,  1  Brev.  266;  Crumbamgh 
v.  Kugler,  2  Ohio  St.  373;  Bangard  v.  Black,  81  HL  186;  Orimee  v.  Bumell,  45 
Mo.  431;  Cfuue  v.  McCoy,  21  La.  Ann.  195;  Dekuhmut  ▼.  Tram,  44  Iowa, 
613;  PraU  v.  CuHis,  2  Low.  87,  90.  The  propositions  deduced  from  the 
cases  by  Judge  Lowell,  in  the  last  citation,  represent  the  prevailing  opinion. 
They  are:  1.  A  voluntary  conveyance  to  a  wife  or  child  is  not  fraudulent  per 
H,  but  it  is  a  question  of  fsct  in  each  case,  whether  a  fraud  was  intended;  2. 
Such  a  deed,  made  by  one  who  is  considerably  indebted,  is  prima  facie  fraud- 
ulent, and  the  burden  is  on  him  to  explain  it;  3.  Tlus  he  may  do  by  showing 
that  his  intentions  were  innocent,  and  that  he  had  abundant  means,  besides 
the  property  conveyed,  to  pay  all  his  debts. 

The  question  of  intent  on  the  part  of  the  donor  is  not  decisive;  it  is  not 
his  honafdu,  but  the  injury  to  those  to  whom  he  is  legally  indebted  that 
governs  the  validity  of  tiie  voluntary  transfers  of  property.  A  man  may  give 
his  property  to  lus  wife  or  children  in  the  belief  that  he  has  a  rig^t  to  do  so; 
but  if  thereby  Ms  then  creditors  are  hindered  or  delayed,  the  conveyance 
will  be  set  aside:  Winchuter  v.  Charter,  eupra;  Potter  t.  McDowell,  31  Mo. 
62;  Patten  v.  Casey,  57  Id.  118. 

SuBSEQUSNT  OREDrroB& — In  regard  to  creditors  whose  claims  did  not  attach 
until  after  a  voluntary  conveyance  was  made,  it  is  a  well-settied  principle  that 
to  entitle  them  to  set  aside  the  conveyance  there  must  have  been  an  intention 
mi  the  part  of  the  debtor  to  defraud  his  creditors:  Mattmgly  v.  Nye,  8  WaU. 
370;  Lloyd  v.  Bunce,  41  Iowa,  660;  Winchester  v.  Charter,  12  Allen,  506; 
Trqfton  v.  Howes,  102  Mass.  541;  Lormore  v.  CampbeU,  60  Barb.  62;  PraU 
V.  Myers,  56  IlL  24;  ChurchiU  v.  Wells,  7  Coldw.  364;  WUeooDen  v.  Morgan,  2 
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CoL  T.  473.  It  18  not  neceasary  that  the  debtor  ahonld  ooiiTey  away  hit 
property  to  prevent  its  being  taken  by  f ntnre  creditors  in  order  to  enable 
them  to  attack  the  conveyance  for  fnuid;  it  is  safficient  if  there  be  fraud 
upon  existing  creditors  Snch  frandulent  oondnct  renders  the  transfer  void 
tit  teto,  except  as  to  the  parties,  and  of  this  invalidity  a  subsequent  creditor 
may  take  advantage  as  well  as  one  whom  the  debtor  intended  to  defraud. 

An  able  exposition  of  the  law  in  this  regard,  and  one  to  which  frequent  refer* 
enoe  is  made,  is  given  in  WinehuUr  v.  Charier,  12  Allen,  606,  by  Chief  Justice 
Bigelow,  as  follows:  "On  the  one  hand,  it  could  not  be  properly  adjudged 
that  a  voluntary  conveyance  was  fraudulent  and  void,  either  as  a^unst  exist- 
ing or  subsequent  creditors,  if  it  was  proved  to  have  been  made  by  a  person 
sQbetantially  free  from  debt,  and  possessed  of  a  large  amount  of  property, 
'who  had  no  purpose  to  hinder  or  delay  the  creditors,  and  whose  sole  motive 
'was  to  transfer  the  property  for  the  benefit  of  the  wife  or  children,  so  that  it 
should  not  remain  at  the  hazard  of  business,  or  be  subjected  to  the  risk  of 
improvidence.     On  the  other  hand,  it  would  be  very  clear  that  a  voluntary 
transfer  of  property  by  a  person  deeply  indebted,  and  whose  property  was 
inadequate  or  barely  sufficient  for  the  payment  of  hisdebts,  wouldfumishstrong 
presumptive  evidence  of  fraud;  and  if  unexplained,  would  be  set  aside  as  void 
against  creditors.    Nor  would  this  presumption  of  fraud  be  confined  to  pre- 
existing creditors.    It  would  be  equally  strong  as  to  those  whose  debts  were 
subsequently  contracted,  because  a  transfer  of  property  under  such  circum- 
stances affords  a  reasonable  ground  of  presumption  that  the  intent  with  which 
it  was  made  was  to  put  beyond  the  reach  of  creditors,  future  as  well  as  pres- 
ent, the  fund  or  capital  to  which  they  had  a  right  to  resort  for  the  payment 
of  their  debts.     Whenever,  therefore,  no  actual  fraud  or  express  intent  to 
hinder  and  delay  creditors  is  proved,  it  is  necessary  to  show  that  a  grantor 
at  the  time  of  making  a  voluntary  conveyance  was  indebted  beyond  his  prob- 
able means  of  payment  remaining  after  the  conveyance  in  order  to  lay  the 
foundation  for  the  inference  that  it  was  made  witii  a  fraudulent  design.     It 
was  in  this  sense  that  it  was  said  in  Tliocher  v.  Phinney,  7  Allen,  146,  150, 
that  in  order  to  avoid  a  voluntary  conveyance  as  to  subsequent  creditors,  it 
would  be  important  to  show  that  it  was  fraudulent  as  to  existing  creditors; 
otherwise  in  the  absence  of  other  evidence  of  intent,  it  would  be  difficult  to 
establish  a  valid  ground  for  the  presumption  that  the  transfer  was  made  with 
a  view  to  hinder  and  delay  subsequent  creditors.    But  it  by  no  means  follows 
that  a  voluntary  conveyance  cannot  be  set  aside  by  subsequent  creditors 
unless  it  be  shown  to  have  been  made  in  fraud  of  the  rights  of  pre-existing 
creditors.    If  such  were  the  rule  of  law,  it  would  put  beyond  the  reach  of 
creditors  whose  debts  were  contracted  subsequent  to  a  voluntary  conveyance 
property  which  was  transferred  fraudulently  and  coUnsively,  with  an  ex- 
press intent  to  deceive  and  defraud  them;  but  it  is  perfectly  well  settled  that 
if  there  be  any  design  of  fraud  or  collusion  or  any  intent  to  deceive  third 
persons  in  mining  a  voluntary  oonveyance,  although  the  grantor  be  not  in- 
debted, the  transfer  will  be  voidable  by  subsequent  creditors.     In  such  cases 
the  conveyance  is  made  malajlde,  and  cannot  be  upheld  in  derogation  of  the 
claims  of  creditors:  Beade  v.  Livingston^  3  Johns.  Oh.  481;  BenneU  v.  Betfford 
Bank,  11  Msss.  421;  Daman  v.  Bryant,  2  Pick.  411;  Parkman  v.  IVeleh,  19 
Id.  231,  237;  Story  on  Sales,  sec  613,  and  cases  cited  in  note." 

An  inference  of  fraudulent  intent  to  delay  or  hinder  subsequent  creditors 
will  arise  prima  fade  from  the  proof  of  intent  to  defraud  existing  creditors: 
Winchester  v.  Cluirter,  supra;  Horn  v.  Volcano  Water  Co.,  13  CaL  62.  Or 
where  a  man  makes  settlement  of  his  property  upon  his  wife  immediately 
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prior  to  eagaging  in  an  eztenaive  or  hasardons  business:  Sjiutli  y.  Vodffea,  9^ 
U.  S.  183;  WUUams  ▼.  Davis,  69  Pa.  St.  21,  28.  And  to  raise  the  preanmp- 
tion  of  fraudulent  intent  it  is  not  necessary  to  prove  that  the  grantor  in- 
tended to  contract  any  particular  debt  or  debts.  It  will  be  8u£5cient  if  the 
evidence  satisfy  the  jury  that  there  was  an  intent  on  the  part  of  the  grantor 
to  contract  debts,  and  a  design  to  avoid  payment  of  them  by  the  conveyance 
of  his  property:  WindiMter  v.  Charter,  12  Allen,  611.  This  fraudulent  in- 
tent which  the  courts  require  in  order  to  permit  a  subsequent  creditor  to 
impeach  a  prior  volnntaiy  conveyance,  is  distinguished  in  Sew  Jersey, 
where  such  conveyances  are  held  per  se  void  as  to  existing  creditors.  In 
Annin  v.  Annin,  9  C.  E.  Gr.  184,  and  in  Bedford  v.  Crane,  1  Id.  265^  it  is 
said  that  in  the  case  of  existing  creditor  the  fraudulent  intent  is  a  question 
of  law;  whereas,  in  the  case  of  subsequent  creditors  it  is  one  of  fact 

SuBSBQtTSiTT  PuBCHASKRS.— The  oonstmctions  of  the  statute  of  27  Elix.» 
when  applied  to  the  case  of  subsequent  purchasers  have  been  as  cooflioting 
as  the  decisions  in  regard  to  the  rights  of  existing  and  subsequent  creditorsL 
In  England  the  law  is  settled  that  a  subsequent  purchaser  from  one  who  has 
previously  conveyed  the  land  voluntarily,  will  hold  as  against  such  donee, 
whether  such  purchaser  had  notioe  or  not  of  the  prior  conveyance.  This 
ruling  is  based  on  the  theory  that  the  subsequent  transfer  for  value  raises  a 
oonclusive  presumption  of  fraud  in  the  voluntary  conveyance.  This  view  of 
the  law  is  not  generally  followed  in  this  oountiy.  It  is  expressly  repudiated 
in  Beal  v.  Warren,  2  Gray,  466,  after  a  comprehensive  analysis  of  the  statnte 
of  27  Eliz.  The  conclusion  of  the  reasoning  of  the  court  in  that  case  is: 
"The  true  construction  of  the  statute  we  think  is,  that  conveyances  are  not 
avoided  merely  because  they  are  voluntary,  but  because  they  are  fraudulent; 
that  a  voluntfloy  gift  of  real  estate  is  valid  as  against  subsequent  purchasers, 
and  all  other  persons,  unless  it  was  fraudulent  at  the  time  of  its  execution; 
that  a  subsequent  conveyance  for  a  valuable  consideration  is  evidence,  but 
by  no  means  conclusive  evidence,  of  fraud  in  the  first  voluntary  conveyance; 
and  that  a  voluntary  gift  made  when  the  grantor  is  not  indebted,  in  good 
faith,  and  without  intent  to  defraud  future  creditors,  or  subsequent  pur- 
chasers, is  good  as  against  a  subsequent  purchaser  for  a  valuable  considera- 
tion with  notice.  Such  we  understand  to  be  the  construction  practically 
adopted  in  this  commonwealth,  and  which  is,  to  use  the  words  of  Chanoellor 
Kent,  'the  better  American  doctrine:*  4  Kent  Com.  6th  ed.,  463,  note;  Be»- 
neU  V.  Beclford  Bank,  11  Mass.  421;  Bicker  v.  Ham,  14  Id.  137;  Salmon  v. 
BenneU,  1  Conn.  525  [7  Am.  Dec.  237];  Caiheart  v.  Bobinwn,  5  Pet  280; 
Jackson  v.  Town,  4  Cow.  603;  1  Story's  Eq.,  sec.  427  et  seq.;  1.  Cruise  Dig.» 
GrecnL  ed.,  tit.  7,  c  2,  sea  7,  note;  1  Am.  L.  Cas.,  3d  ed.,  78." 

That  a  fraudulent  voluntary  conveyance  is  void  as  against  a  subsequent 
bona  fide  purchaser,  even  with  notice,  is  laid  down  in  Wyman  v.  Brown,  50 
Mo.  148,  citing  among  other  cases,  Wadsworth  v.  Havens,  3  Wend.  411;  and 
HudncU  v.  Wilder,  4  McCord,  295.  And  in  the  absenoe  of  any  actual  fraud, 
the  recording  of  a  voluntary  deed  is  sufficient  constructive  notice  to  bind  a 
subsequent  purchaser  of  the  land  from  the  donor:  Cooke  v.  Kell,  13  Md.  492. 

A  clear  summary  of  the  various  questions  arising  upon  this  branch  of  the 
subject,  and  one  in  harmony  with  the  American  doctrine,  is  given  in  the  re- 
cent decision  of  Laird  v.  SettU,  5  Heisk.  347,  as  follows:  "After  registration 
of  a  voluntary  deed  for  land,  a  subsequent  purchaser  for  value  cannot  claim 
to  be  an  innocent  purchaser  without  notice.  But  if  the  voluntary  oonveyanoe 
was  intended  to  defraud  a  subsequent  purchaser,  the  notice  by  registration 
will  not  afifeot  his  right  to  attack  the  voluntary  conveyance  for  actual  fraud. 
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It  follows  tluit  a  volimtary  oonyeyance  made  with  the  intend  to  defraud  a 
mlMeqnent  pardiaaer  for  Talue  is  void  at  against  him,  with  or  without  regis- 
tration, and  with  or  without  notice.  A  Tolnntary  conyeyanoe,  not  proven 
and  registered  will  be  hold  as  fraudulent  against  a  subsequent  purchaser, 
unless  such  subsequent  purchaser  had  actual  notice  of  the  prior  conveyance. 
If  a  voluntary  conveyauce  be  made  without  fraud  and  is  registered,  it  will 
Xnrevail  against  a  subsequent  purchaser,  whether  such  purchaser  had  actual 
notice  or  not  of  the  prior  conveyance," 

The  various  decirions  bearing  upon  this  question  will  be  found  collated  in 
the  note  to  Sexton  v.  WhtaUm,  1  Am.  L.  Cas.  96. 


Cohen  v.  Dubose. 

[1  Habpeb's  Eq.  103.] 

MiBTAKB  IN  Vkbdict,  Relief  IN  EQUITY.— Equity  will  relieve  against  a 
mistake  in  a  verdict  by  which  the  jury  omitted  to  give  interest. 

Thb  bill  stated  that  complainant  brought  an  action  against 
defendant  to  recover  two  hundred  and  forty-four  dollars  and 
interest,  due  on  a  promissory  note;  and  that  the  jury  gave 
a  verdict  for  complainant,  but  omitted  the  interest  by  mistake. 
At  the  trial  two  of  the  jurors  were  sworn,  and  their  testimony 
sustained  the  allegations  of  the  bill  regarding  the  mistake.  In 
the  subordinate  court  the  following  opinion  was  given: 

Watdes,  Chancellor.  It  would  be  a  great  reproach  to  the  ad- 
ministration of  justice  if  there  was  no  relief  for  such  a  case. 
But  I  am  satisfied  that  this  court  is  not  only  competent  to  give 
relief,  but  is  authorized  to  do  it  on  parol  evidence  of  the  mis- 
take. The  general  authority  of  a  court  of  equity  in  cases  of 
mistake  has  never  been  doubted.  In  Langley  v.  Brawn,  2  Atk. 
203,  Lord  Hardwicke  says:  "Mistake  and  misapprehension  in 
the  driawers  of  deeds,  contrary  to  the  design  of  the  parties,  are 
as  much  ahead  of  relief  as  of  fraud. "  And  in  Henkle  v.  The 
Boyal  Eoschange  Assurance  Co.,  10  Yes.  317,  he  again  says: 
''There  is  no  doubt  the  court  has  jurisdiction  to  relieve  in 
respect  of  a  plain  mistake:"  See,  also,  1  Yes.  &  Beams.  1G8.  It 
is  contended,  however,  that  it  has  no  right  to  interfere  with  a 
verdict.  I  can  find  no  authority  for  such  an  exception,  and  I 
can  see  no  reason  for  it.  The  ground  for  relief  in  any  case  of 
mistake  is  that  injustice  will  be  done  if  the  mistake  be  not  rec- 
tified, and  it  is  immaterial  whether  it  has  occurred  in  a  verdict 
or  iu  a  deed.  In  (he  Countess  of  Gainsborough  v.  Giffiyrd,  2  P. 
"Wms.  420,  the  master  of  the  rolls  says:  **  There  are  cases  in 
which  equity  relieves  after  verdict  in  a  matter  where  the  defend- 
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ant  at  law  might  have  defeodeJ  himself;  as  where  after  a 
plaintiff  has  recovered  a  debt  at  law,  the  defendant  finds  a 
receipt  for  the  money  in  question;  so  if  the  plaintiff's  own 
book  appears  to  be  crossed,  and  the  money  paid  before  the 
action. 

Lord  Hardwicke  declares  the  same  thing  in  Williams  v.  Lee, 
3  Atk.  224.  The  relief  in  those  cases  might  indeed  have  been 
given  on  the  ground  of  fraud,  for  it  may  be  presumed  that  the 
plaintiff  knew  he  had  been  paid;  but  it  cannot  be  doubted  that 
relief  would  also  be  given  on  the  ground  of  mistake,  as  where 
the  verdict  was  obtained  by  an  executor,  who  would  not  be  ob- 
noxious to  the  presumption  of  fraud.  There  would  be  the 
same  reason  for  the  interposition  of  equity  in  both  cases,  for 
the  prevention  of  injustice,  which  is  the  governing  principle, 
would  apply  to  both.  This  appears  to  be  a  good  ground  for 
relief  against  a  decree.  In  the  case  of  the  East  India  Co,  v. 
Boddman^  18  Yes.  42,  application  was  made  for  a  rehearing  of 
a  decree  given  by  the  master  of  the  rolls,  which  had  been 
aflkmed  there  afterwards  by  the  chancellor.  Lord  Eldon 
refused  the  application,  because  the  error  imputed  to  the  decree 
had  been  before  brought  fully  before  the  court,  and  the  judg- 
ment ought,  on  that  account,  to  be  final.  But  he  added: 
''This  rule,  like  all  others,  is  open  to  an  exception,  which 
scarcely  ought  to  be  called  an  exception,  as  it  does  not  clash 
with  the  principle  of  the  rule.  I  mean  where  there  is  a  mani- 
fest mistake." 

But  it  is  further  objected  that  the  mistake  here  has  been 
proved  by  parol  evidence,  and  that  this  is  not  admissible  to 
alter  the  verdict.  The  rule  of  evidence  on  this  subject  is  cer- 
tainly a  wise  one;  a  written  instrument  cannot  be  added  to  or 
varied  in  any  way  by  parol  evidence;  but  it  would  be  subversive 
of  justice  if  this  rule  were  so  inflexible  as  to  exclude  the  only 
mode  of  proving  generally  a  fraud  or  mistake  in  a  written  in- 
strument. Such  evidence,  however,  has  been  received  with 
great  caution  in  cases  of  mistake.  "This,"  says  Lord  Thur- 
low,  in  Imham  v.  ChUd,  1  Bro.  C.  0.  93,  "  ought' to  be  proved  as 
much  to  the  satisfaction  of  the  court  as  if  it  were  admitted." 
But  he  says  in  SheJbume  v.  Inchiquin,  Id.  344,  "  It  is  impossible 
to  refuse  as  incompetent  parol  evidence  which  goes  to  prove 
that  the  words  taken  down  in  writing  were  contrary  to  the  con- 
current intention  of  all  parties."  He  adds:  ''  To  be  sure  it  must 
be  strong,  irrefragiUe  evidence;  but  I  do  not  think  I  can  re- 
ject it  as  incompetent."    And  Chancellor  Kent,  who  has  thor* 
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oughlj  examined  the  subject  in  the  case  of  OiUe^pie  y.  Moon,  2 
Johns.  Ch.  596  [7  Am.  Dec.  669],  has  thus  expressed  the  result 
of  his  examination:  ''I  have  looked  into  most,  if  not  all,  the 
cases  on  this  branch  of  equity  jurisdiction,  and  it  appears  to  me 
to  be  established,  and  on  great  and  essential  grounds  of  justice, 
that  relief  can  be  had  on  an j  deed  founded  in  mistake  or  fraud. 
The  mistake  may  be  shown  by  parol  proof,  and  the  relief 
granted  to  the  injured  party,  whether  he  sets  up  the  mistake 
affirmatively  by  bill  or  as  a  defense." 

But  the  admission  of  parol  evidence  by  this  court  in  the 
case  of  a  mistake  is  not  considered  as  any  deviation  from 
the  rule  of  law;  it  is  not  used  to  contradict  or  vary  the 
sense  of  the  written  instrument,  but  to  prove  a  distinct  and 
collateral  matter  which  furnished  an  equity  dehors  the  instru- 
ment; and  this  is  the  ground  taken  in  all  the  cases.  Lord 
Thurlow,  in  Shelbume  v.  Inchiquin,  says:  "  It  must  be  an  essen- 
tial ingredient  to  any  relief  under  this  head,  that  it  should  be 
on  an  accident  perfectly  distinct  from  the  sense  of  the  instru- 
ment." And  in  Imham  y. Child,  he  was  of  opinion  that  in  rec- 
tifying a  mistake  ''the  court  could  not  overturn  the  rule  of 
evidence  by  varying  the  deed,  but  that  it  would  be  an  equity 
dehors  the  deed."  The  present  case  is  evidently  one  of  that 
nature;  it  is  not  attempted  to  contradict  or  vaiy  the  sense  of  it 
in  any  way;  the  ground  of  complaint  is,  that  the  jury  have  by 
mistaJce  omitted  to  provide  for  a  part  of  plaintiffs  demand 
which  they  could  not  intend  to  exclude,  as  it  was  a  legal  right 
not  disputed  by  the  defendant.  This  is  a  distinct  fact  per* 
fectly  consistent  with  the  verdict,  which  has  not  been  denied 
by  the  answer,  although  it  has  not  been  admitted,  and  has  be- 
sides (in  the  emphatic  language  of  Lord  Thurlow)  been  proved 
''  as  much  to  the  satisfaction  of  the  court  as  if  it  were  admitted." 

The  last  ground  insisted  on  for  the  defendants  is,  that  the 
complainant  had  a  complete  remedy  at  law.  I  think  it  very 
probable  that  he  might  have  had  a  new  trial  on  the  evidence  of 
Mr.  Evans;  but  this  is  by  no  means  certain,  and  as  the  subject 
is  more  properly  cognizable  by  this  court  and  the  remedy  here 
more  certain  than  at  law,  I  feel  bound  to  entertain  the  bill  and 
give  the  relief  prayed  for.  It  is,  therefore,  ordered  and  decreed 
that  the  commissioner  do  take  an  account  of  the  interest  due  on 
the  promissory  note  on  which  the  complainant  recovered  the 
principal  by  verdict  at  law,  and  the  defendant  to  pay  the  amount 
of  the  said  interest  to  the  complainant. 

From  this  decree  the  defendant  appealed,  on  the  grounds  that 
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the  court  could  not  correct  such  mistake  in  a  verdict;  and  that 
if  it  had  2X)wer  to  do  so,  parol  evidence  was  inadmissible  to 
show  what  the  jurj  intended. 

JUvans,  for  the  appellant,  contended  that  the  jury  might  have 
committed  an  error,  but  that  they  had  made  no  mistake  such  as 
equity  would  correct,  and  insisted  that  it  was  very  dangerous  to 
admit  the  testimony  of  jurors  concerning  what  they  intended 
to  give  by  their  verdict:  1  Madd.  41;  1  Bridg.  Dig.  375;  2 
Vem.  3. 

MtUer^  contra. 

Waties,  Chancellor.  On  a  full  examination  of  this  case,  we  are 
of  opinion  that  the  decree  of  the  circuit  court  should  be  affirmed. 
In  further  support  of  the  authority  relied  on  may  be  the  case  of 
Oroemes  v.  Strilho,  2  Dickens,  469,  in  which  relief  was  given  on 
a  mistake  in  a  verdict;  and  it  also  appears  that  the  mistake  here 
was  not  discovered  until  it  was  too  late  for  the  complainant,  by 
the  rules  of  the  constitutional  court,  to  apply  for  a  new  trial. 

It  is  further  ordered  and  decreed  that  the  decree  of  the  ciicnit 
court  be  affirmed. 

DssAUBBUBX  and  Jambs,  Chancellors,  concurred. 


MiLLEB  V.  TOLLISON. 

[1  Hasfeb**  Xq.  li&: 

ImAOFiKO  CaiDniiUTT  of  Dkfendant.— If  a  defendant  files  a  verified 
answer  in  equity,  evidence  may  be  received  to  impair  the  foroe  of  the 
answer  as  evidence,  by  showing  that  he  is  unworthy  of  belief. 

8oLB  T&ABXR. — ^A  husband  may  lawfully,  by  deed,  constitute  his  wife  a  sole 
trader;  but,  if  made  a  sole  trader  while  the  husband's  afiairs  are  embar- 
rassed, and  if  she  pursues  no  separate  business,  but  purchases  ▼aluabl6 
property,  she  is  bound  to  show  from  what  funds  she  made  the  purchase^ 
«  or  they  will  be  declared  fraudulent  and  subjected  to  the  satisfaction  of 
hor  husband's  creditors. 

Dekd— Partly  Fraudulxnt. — ^If  a  deed  is  made  to  secure  an  honest  debt^ 
and  also  to  cover  up  the  property  from  creditors,  it  will  not  be  allowed 
to  stand  as  security  for  the  amount  due. 

The  facts  are  stated  in  the  opinion  of  the  chancellors. 

Desaussubs,  Chancellor.  The  bill  in  this  case  was  filed  by  a 
creditor  of  Muse  ToUison  to  set  aside  the  sale  and  purchases  of 
certain  slaves,  furniture,  lands  and  dwelling-house  of  said  Tolli- 
Bon,  on  the  allegation  that  they  were  made  covinously,  and  with 
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a  Tiew  to  deceive  and  defraud  his  just  creditors.  The  answers 
g^enerallj  denied  the  frauds.  But  Muse  ToUison,  who  is  the 
principal  defendant,  and  upon  whom  the  imputation  of  fraud 
chiefly  lay,  has  been  positively  proved,  by  several  respectable 
'witnesses,  not  to  be  entitled  to  any  credit;  so  we  are  compelled 
to  come  to  the  conclusion  that  no  reliance  can  be  placed  on  this 
defendant's  answer  in  a  court  of  justice.  It  was  objected,  how- 
ever, that  it  was  not  proper  to  receive  any  evidence  to  prove  the 
want  of  credibility  of  the  defendant,  ToUison,  because  the  com- 
plainant, by  putting  him  to  his  oath,  gave  him  credit,  which  he 
was  not  at  liberty  to  attack  or  deny.  This  objection,  by  going 
too  far,  defeats  itself.  It  would  be  absurd  and  mischievous  to 
admit  it,  and  it  is  not  the  rule  of  the  court. 

Discrediting,  then,  the  answer  of  Muse  Tollison,  we  are 
obliged  to  resort  to  other  testimony  and  to  form  our  judgment 
on  the  weight  of  the  evidence.  But  it  was  further  objected  by 
some  of  the  counsel  that  this  was  a  bill  of  discovery,  which 
jgave  jurisdiction  to  the  court;  and  no  discovery  being  obtained, 
and  the  answer  denying  the  allegations  of  the  bill,  the  court  was 
not  at  liberty  to  receive  evidence  to  contradict  the  answers  and 
to  decide  on  that  evidence.  This  is  surely  not  the  doctrine  of 
the  court.  Here  a  bill  is  filed  charging  gross  fraud  to  defeat 
creditors.  All  bills  in  equity  may  be  considered  in  some  degree 
as  bills  of  discovery,  for  they  all  allege  facts  and  interrogate  the 
defendants  as  to  their  truth.  If  the  answers  of  the  defendants, 
admitting  or  denying  the  charges  alleged,  were  conclusive,  there 
never  would  be  any  necessity  for  the  adduction  of  evidence. 
But  we  know  that  in  practice  evidence  is  constantly  produced  to 
contradict  the  answers,  or  to  establish  the  facts  which  are  not 
admitted  by  the  defendants.  There  is  a  plain  rule  on  the  sub- 
ject, which  is,  that  the  defendant's  answer,  if  he  is  not  proved 
to  be  utterly  unworthy  of  credit,  shall  have  so  much  weight 
attached  to  it  that  it  shall  be  considered  as  establishing  the 
truth  to  what  it  states  in  answer  to  the  allegations  of  the  bill, 
unless  contradicted  by  two  witnesses,  or  by  one  witness  and 
strong  circumstances.  The  very  existence  and  continual  appli- 
cation of  this  rule  is  decisive  against  the  assumption  that  be- 
cause bills  in  equity  demand  information  from  the  defendants 
on  their  oaths,  their  Answers  are  therefore  to  be  considered  as 
conclusive  and  exclusive  of  all  other  testimony.  I  have  made 
these  remarks  because  it  appears  that  there  has  been  a  miscon- 
ception on  this  subject  which  ought  to  be  rectified. 

In  the  case  we  are  considering,  the  answer  of  the  defendant, 
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Muse  ToUifioiiy  must  therefore  be  put  out  of  the  case^  because 
witnesses  of  indisputable  credit  have  attested  to  his  entire  want 
of  credibility.  The  answers  of  the  other  defendants  will  have 
their  due  weight.  The  mass  of  evidence  was  so  great  that  it 
would  be  tedious,  and  it  is  unnecessary  to  state  it  fully  in  de- 
tail. It  is  sufficient  to  state  that  at  the  hearing  of  the  cause 
the  complainant,  after  the  production  of  the  evidence,  gave  up 
his  liens  and  claims  as  a  creditor  on  the  slaves  purchased  by 
McBride,  named  Dan,  Walter  and  Joe,  and  indeed  to  all  the  prop- 
erty sold  as  the  property  to  Muse  ToUison,  except  the  following : 
The  slaves  Ben,  Sarah  and  her  child,  and  Chloe  and  her  child, 
and  to  the  furniture,  and  to  the  house  in  the  village  of  Spar- 
tansburg,  and  the  lands  in  the  country;  also,  as  to  a  store  of 
goods,  said  to  be  sold  to  Holder.  These,  then,  form  the  only 
subjects  of  litigation  requiring  a  judgment  of  the  court. 

Upon  a  careful  examination  of  the  evidence  it  appears  to  me 
that  these  slaves  must  be  decided  to  be  the  property  of  Muse 
Tollison,  and  subject  to  his  debts.  Those  to  whom  they  were 
knocked  down  at  the  sales  were  not  always  participators,  or 
even  conscious  of  the  frauds  intended;  but  as  they  were  induced 
to  become  purchasers  and  to  convey  the  property  back  to  Mr. 
Holder,  a  man  of  no  proi>erty,  who  does  not  pretend  to  claim 
them,  or  to  the  children  of  Muse  Tollison,  who  furnished  the 
money  himself  for  the  payment  (as  appears  by  the  weight  of 
testimony),  I  am  bound  to  consider  these  transactions  as  fraud- 
ulent, and  void  as  to  the  creditors,  more  especially  as  the  slaves 
remained  in  the  possession  of  said  Tollison  or  at  his  disposal. 
This  opinion  has  been  formed  notwithstanding  the  attempts  to 
prove  that  the  slaves  in  question  were  purchased  for  the  chil- 
dren of  Muse  Tollison,  and  paid  for  by  funds  and  money  not 
the  property  of  said  Tollison,  but  derived  from  other  sources. 
The  great  weight  of  testimony  is  that  the  money  applied  to  the 
payment  of  these  slaves  was  Muse  ToUison's.  The  presump- 
tions attempted  to  be  set  up,  of  a  sufficient  fund  for  the  chil- 
dren of  Muse  Tollison,  being  applicable  to  and  actually  applied 
to  these  purchases,  are  not  supported  by  sufficient  evidence  to 
establish  that.  Thomas  Dare  testifies  that  he  never  paid  any 
money  on  his  bond  to  the  children  of  Muse  Tollison,  and  there 
is  no  evidence  of  any  other  fund. 

We  come  now  to  the  consideration  of  the  furniture.  Most 
of  these  articles  were  purchased  and  paid  for  by  Mrs.  Tollison 
in  her  own  name,  or  by  her  daughter,  Missouri,  or  by  Miss 
Chandler  for  her,  or  by  others.    The  only  question  is,  from 
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what  source  the  pcymeuts  were  derived?  If  Mrs.  Tollison  bad 
separate  funds,  bcnui  fide  her  own,  or  was  supplied  bj  friends 
with  them,  to  pay  for  those  articles  of  furniture,  then  she  may 
be  protected  in  the  enjoyment  of  them;  if  not,  they  must  be 
considered  the  property  of  her  husband,  and  liable  to  his  debts. 
It  was  contended  on  her  behalf  that  she  was  created  a  sole 
dealer  by  deed  on  the  first  of  May,  1823,  and  that  her  purchase 
of  furniture  at  sherifTs  sales  were  made  subsequent  thereto, 
and  that  she  had  separate  funds  from  her  husband,  which  she 
had  applied  to  pay  for  the  articles  she  had  purchased.  The 
right  of  the  husband  to  appoint  his  wife  a  sole  trader  and  dealer 
was  questioned  by  the  counsel  for  the  complainant,  and  it  was 
also  insisted  that  there  was  no  proof  of  her  having  earned  any 
separate  estate  which  she  could  apply  to  this  purpose. 

The  statute  of  1714  (being  the  tenth  section  of  the  attachment 
act),  see  Grimke's  Pub.  Law,  p.  190,  is  the  only  provision  made 
by  our  laws  respecting  wives  being  made  sole  traders.  That 
statute  does  not  create  or  give  a  right  to  husbands  to  make  their 
wives  sole  traders,  but  it  recognizes  such  a  right  as  then  exist- 
ing and  in  use,  and  making  provision  against  the  abuse;  and  the 
usage  thus  recognized  and  guarded  has  continued  ever  since. 
It  cannot,  therefore,  be  denied  that  Muse  Tollison  had  a  legal 
right  to  constitute  his  wife  a  sole  trader;  and  hi^  doing  so  by 
deed  on  the  first  of  May,  1823,  is  not  vicious.  If  not  a  regular 
creation  of  her,  it  is  a  sufficient  recognition  of  her,  in  that  char- 
acter. Her  acts  are,  however,  open  to  examination,  and  she 
shall  not  be  made  the  instrument  by  which  her  husband  may 
commit  frauds  on  other  persons.  He  shall  not  be  permitted  to 
pour  his  private  funds  into  her  purse,  and  protect  them  from 
his  debts  by  calling  them  her  separate  estate.  She  must  show, 
when  called  upon,  how  she  has  acquired  a  separate  estate.  In 
the  case  we  are  considering,  Mrs.  Tollison  was  not  made  a  sole 
trader  till  her  husband's  afiiairs  were  deeply  embarrassed,  and 
only  a  few  months  before  the  total  breaking  up  of  his  afiiairs. 
It  is  not  shown  that  she  pursued  any  separate  business  or  trade, 
by  which  she  could  acquire  a  separate  estate.  It  is,  therefore, 
the  highest  presumption  that  she  had  no  separate  funds  of  her 
own  as  her  separate  estate.  But  it  is  said  Uiere  was  a  separate 
fund  due  to  Missouri  Tollison,  the  daughter,  applicable  to  this 
purpose,  which  was  so  applied.  This  consisted  of  a  bond  of 
Thomas  Dare  and  John  Tollison,  to  their  granddaughter,  Mis- 
souri Tollison,  for  fiye  hundred  dollars,  when  she  should  attain 
the  age  of  twelve  years.    But  Dare  swears  that  he  has  never 


716  MiLLEB  V.  ToLUBON.  [S.  Carolina, 

paid  any  money  on  the  bond,  and  Mr.  Benson  swears  that 
John  Tollison  told  him  he  had  signed  the  bond  to  draw  in  old 
Dare  to  sign  it,  but  that  he  was  not  to  pay  it,  and  that  he  had 
a  counter-bond  from  Muse  Tollison.  It  was  also  urged  that 
John  Holder  and  Miss  Chandler  had  made  some  of  the  par- 
ehases,  and  paid  for  them,  for  Mrs.  Tollison,  and  also  John 
Eirby,  but  John  Eirby  swears  that  Mrs.  Tollison  paid  him  the 
money,  and  it  was  distinctly  proved  that  neither  Holder  nor 
Miss  Chandler  were  in  funds  of  their  own,  or  capable  of  pay- 
ing for  these  articles.  The  result  is  that  we  are  reluctantly 
compelled  to  come  to  the  conclusion  that  all  the  funds  which 
were  applied  to  make  these  purchases  were  Muse  ToUison's, 
consequently  the  articles  purchased  were  his,  and  liable  to  his 
debts.  I  came  reluctantly  and  painfully  to  this  conclusion,  as 
I  should  be  glad  that  this  unfortunate  family  had  some  plank 
on  which  to  swim;  and  it  would  be  an  act  of  kindness  in  the 
creditors  to  allow  the  inno\'ent  members  of  the  family  some  of 
the  articles  which  were  indispensable  to  their  comfort  and  sub- 
sistence. 

We  come  now  to  the  consideration  of  the  land  and  houses 
conTeyed  by  Muse  Tollison  to  Berryman  Holder  and  his  heirs, 
by  deed,  bearing  date  the  first  of  March,  1822,  in  consideration, 
as  stated  on  the  face  of  the  deed,  of  twenty  thousand  dollars. 
The  deed,  upon  its  face,  purports  to  be  an  absolute  conveyance 
in  fee;  but  Holder  admits  that  it  was  intended  merely  as  a 
mortgage,  to  secure  him  the  payment  of  sundry  sums  of  money, 
which  he  alleges  to  be  due  him,  among  which  were  two 
security  debts,  one  to  Mr.  Weyman  and  the  other  to  McMillan. 
The  land  has  been  sold  under  a  judgment  of  Weyman  against 
Muse  Tollison,  and  bought  for  Mr.  Weyman.  Holder  claims 
the  payment  of  the  money  arising  from  the  sales,  or  that  the 
sales  should  be  set  aside.  It  was  insisted  for  the  complainant 
that,  as  the  absolute  conveyance  by  Tollison  to  Holder  was  a 
fraud  to  cover  the  property  of  Tollison  from  his  creditors,  that 
the  conveyance  should  be  considered  null  and  void,  and  the 
property  subjected  to  the  debts  of  Tollison,  leaving  Holder  to  his 
remedy  against  him  for  any  just  demands  that  he  may  really 
have.  It  appears  to  me  that  this  would  be  going  too  far.  Prior 
to  judgnient,  Tollison  had  a  right  to  secure  Holder  for  all  that  was 
justly  due  to  him,  and  the  deed  ought  to  be  considered  a  secu- 
rity to  that  amount;  what  that  is  cannot  be  decided  without  a 
reference  to  the  commissioner  to  examine  and  report  upon  all  the 
Tarious  claims  of  Holder  against  Tollison,  either  for  services 
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rendered,  or  as  security  for  Tollison,  for  sums  paid  by  him,  or 
for  \vhicb  he  is  liable,  taking  care  to  examine  and  report  on  the 
payments  and  discounts. 

Some  question  was  made  about  the  execution  of  the  deed,  the 
r^^larity  or  fairness  of  which  was  questioned.  The  circum- 
stances were  obscure  and  raised  some  doubt,  but  upon  the 
whole,  I  am  satisfied  that  the  deed  was  duly  executed,  and  in- 
tended to  be  a  security  to  Holder.  Another  question  arose  as 
to  a  sale  of  a  store  of  goods  by  Muse  Tollison  to  Holder.  The 
evidence  appears  to  establish  that  this  sale  was  fictitious,  and 
intended  as  a  cover  to  protect  the  goods  for  Tollison.  The  last 
question  regards  the  costs.  With  respect  to  Muse  Tollison, 
Holder,  and  those  who  combined  with  him  to  defraud  his  credi- 
tors, undoubtedly  costs  should  be  decreed.  There  are  defend- 
ants, however,  who  do  not  appear  to  have  been  blameworthy  in 
these  transactions,  and  the  suspicions  of  the  complaint,  though 
colorable,  would  not  justify  giving  costs  against  them. 

The  decree  was  that  the  property  which  appeared  to  have 
been  purchased  with  Tollison's  funds,  should  be  made  liable  for 
his  debts;  that  Holder  should  be  charged  with  twenty-four 
thousand  dollars  on  account  of  the  creditors  of  Tollison  having 
received  debts  and  goods  of  ToUison  to  that  amount,  and  that 
the  conveyance  to  him  should  stand  only  as  a  security  for  his 
claims  on  Tollison,  of  date  previous  to  complainant's  execution. 

From  this  decree  the  defendants  appealed  on  the  various 
grounds  involved  in  the  case. 

ir6t/,  J.  W.  Farrow,  A.  W.  Thompson  and  Clendenin,  for  the 
appellants. 

W,  Thompson,  for  the  respondent. 

Gaillabd,  Chancellor.  We  have  considered  this  case,  and 
are  satisfied  that  the  transactions  of  Tollison  and  his  coadjutors 
were  tainted  generally  with  fraud ;  and  the  decree  must  be  sup- 
ported, as  far  as  it  decides  against  the  defendants;  but  we  are 
of  opinion  that  the  decree  did  not  go  far  enough.  It  orders 
that  the  deed  made  by  Tollison,  conveying  his  lands  to  Holder, 
for  the  nominal  consideration,  should  stand  as  security  for  such 
balance  as  might  be  found  to  be  bona  fide  due  by  Tollison  to 
Holder.  The  court  is  of  opinion  that  although  there  might  be 
something  due  by  Tollison  to  Holder,  the  latter  is  not  entitled 
to  the  benefit  of  the  conveyance  as  a  security  for  what  may  be 
found  due,  because  the  deed  making  an  absolute  conveyance  of 
the  land  by  Tollison  for  a  large  nominal  pnce  was  intended  as 
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a  fraud  to  oorer  his  property  from  bis  creditors^  and  as  Holder 
lent  his  name  to  this  fraud,  he  ought  not  to  derive  any  benefit 
from  it.  The  deed  must,  therefore,  be  considered  Toid,  and 
Holder  must  be  left  to  pursue  his  remedy  against  Tolliaon,  if 
there  be  anything  due  to  him,  which  ia,  at  least,  doubtful. 
Should  he  choose  to  pursue  his  remedy,  he  may  be  at  liberty 
to  go  into  the  proof  of  the  actual  yalue  of  the  store  of  goods 
purchased  by  him  from  Tollison  and  of  the  debts  due. 

It  is,  therefore,  ordered  and  adjudged  that  the  decree  of  the 
circuit  court  be  affirmed,  except  so  far  as  the  same  orders  the 
absolute  deed,  from  Tollison  to  Holder,  of  the  land,  to  stand  as 
a  security  for  what  might  be  found  due  by  Tollison  to  Holder; 
which  is  hereby  reversed,  and  the  said  deed  declared  fraudulent 
and  void.  It  is  also  ordered  that  if  Holder  choose  to  pursue 
his  claim  against  Tollison,  that  he  shall  be  at  liberty  to  go  into 
proof  of  the  real  value  of  the  store  purchased  by  him  from 
Tollison,  and  of  the  amount  of  debts  due  to  said  store  and  as- 
signed to  him. 

Thompson  and  Jameb,  Ohancellors,  concurred. 

DiSAUssuBs,  Chancellor.  I  concur  with  the  decree  of  the 
court,  except  with  respect  to  the  deed  by  which  Tollison  con* 
veyed  his  land  to  Holder  absolutely.  It  appears  to  me  that  the 
decree  of  the  circuit  court,  ordering  the  instrument  to  stand  as 
a  security  for  what  might  be  ascertained  to  be  justly  due  by 
Tollison  to  Holder,  was  correct.  If  it  had  been  a  mere  naked 
fraud,  I  should  concur  in  the  opinion  that  the  deed  ought  to  be 
wholly  set  aside.  But  Holder  really  had  claims  on  Tollison, 
and  as  he  did  not  claim  the  land  under  the  absolute  deed,  but 
declared  openly  that  he  held  it  merely  as  a  security,  and  would 
relinquish  and  reconvey  the  land  whenever  his  just  demands 
should  be  ascertained  and  satisfied,  I  think  he  is  entitled  to 
the  benefit  of  this  conveyance  as  a  security  for  his  just  demand; 
so  far,  however,  as  was  consistent  with  the  prior  liens  of  other 
creditors.  It  strikes  me  that  this  case  comes  within  the  dis- 
tinction made  by  Chancellor  Kent,  in  the  case  of  Boyd  v.  Dun^ 
lap,  1  Johns.  Ch.  478,  between  deeds  wholly  voluntary  and 
fraudulent  and  those  which  are  founded  on  some  consideration, 
though  very  inadequate.  There  are,  however,  I  admit,  some 
decisions  which  go  farther  and  perhaps  justify  the  court  in 
setting  the  deed  aside  altogether. 
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Adams  v.  Holoombe. 

[1  Hiaras'i  Sq.  903J 

HxouB,  WHXN  LiABLB  TOR  Dbbt  07  Ancxstok. — ^A  soit  in  equity  may  be 
maintained  against  heirs  where  there  has  been  no  administration,  to  com- 
pel  them  to  pay  a  debt  dne  from  their  anoestor  oat  of  the  assets  received 
by  them  from  him. 

Bill  in  equity.    The  opinion  states  the  case. 

Desaussube,  Chancellor.  This  is  a  suit  brought  by  complainant 
to  be  indemnified  for  the  loss  he  has  sustained  on  a  purchase  of 
a  slaye  named  Anthony,  from  John  Evans,  now  deceased.  The 
complainant  states  that  the  slave  was  conveyed  to  him  by  bill 
of  sale  dated  April  8, 1818,  but  was  recovered  from  him  in  an 
action  at  law  by  John  Cheatham,  who  claimed  under  a  bill  of 
sale  made  by  Mrs.  Evans,  the  wife  of  John  Evans,  and  con- 
firmed by  him  before  the  sale  to  complainant.  The  complainant 
brought  suit  at  law  against  John  Evans,  on  the  warranty  in  the 
bill  of  sale;  but  before  he  could  recover  the  said  Evans  died 
intestate,  and  no  person  has  administered  on  this  estate,  so  that 
no  suit  at  law  could  be  instituted.  The  defendants,  who  have 
married  the  daughters  of  John  Evans,  have  possession  of  hiq 
real  and  personal  estate,  partly  under  voluntary  deeds,  made 
after  the  above  transaction,  and  partly  since  Evans's  death, 
without  any  authority  at  all.  The  defendants  admit  the  vol- 
untary conveyances  made  to  them  by  John  Evans,  and  their 
possession  of  his  property;  but  they  endeavored  in  their  answer 
to  make  a  different  case  from  that  stated  in  the  bill  respecting 
ihe  sale  of  the  slave.  It  was,  however,  a  distinct  and  inde- 
pendent statement  of  newly  alleged  facts,  not  interrogated  to 
by  the  bill,  such  a  statement  in  the  answer  could  not  be  sup- 
ported thereby  without  proof. 

The  defendants  feeling  this,  and  having  no  proofs  to  offer  in 
support  of  such  allegations,  filed  a  cross-bill  against  Francis 
Adams,  charging  the  facts  which  they  had  previously  alleged  in 
their  answer.  The  defendant,  Francis  Adams,  denied  those 
allegations,  and  made  his  own  statement  of  the  case.  The  case 
then  depends  on  the  proofs,  and  these  are  simply  the  bill  of 
sale,  with  warranty  by  John  Evans  to  Francis  Adams,  on  the 
eighth  day  of  April,  1818,  of  the  slave  Anthony,  for  five  hun- 
dred dollars;  also,  the  record  of  a  suit  at  law,  by  John  Cheat- 
ham against  Francis  Adams,  for  the  above  Anthony,  under  an 
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elder  bill  of  sale  (January  21 ,  1817),  of  the  slave  Anthony,  signed 
by  Mrs.  Evans,  and  confirmed  by  John  Evans  at  a  subsequent 
time;  and  the  recovery  in  that  action  by  verdict  and  judgment 
for  seven  hundred  and  twenty  dollars,  besides  costs.  The  com- 
plainant in  the  original  bill,  Francis  Adams,  is  therefore  en- 
titled to  recover  against  the  defendants  in  this  court,  as,  indeed, 
he  would  have  been  at  law,  if  the  voluntary  deeds  by  John  Erans 
to  his  children,  and  the  absence  of  any  administration,  had  not 
obliged  the  complainant  to  come  here  for  relief.  The  com- 
plainant, however,  does  not  claim  the  recovery  of  so  much  as 
he  was  obliged  to  pay  on  the  verdict  and  judgment.  He  fur- 
nishes a  statement  by  which,  instead  of  claiming  seven  hundred 
and  twenty  dollars,  the  amount  of  the  verdict,  and  ninety-seTea 
dollars,  the  amount  of  the  costs,  he  claims  five  hundred  and 
ten  dollars  and  thirty-one  cents,  including  all  costs  and  fees, 
and  to  be  indemnified  against  his  note  for  one  hundred  and 
forty-four  dollars,  passed  away  to  a  third  person  by  John  Evans, 
as  part  of  the  original  purchase-money  of  the  slave  Anthony. 
The  voluntaiy  conveyances  made  subsequent  to  the  transactions, 
and  the  possession  of  the  property  of  John  Evans  by  his  chil- 
dren, who  refuse  to  administer,  cannot  be  set  up  to  bar  this 
just  claim. 

It  is  therefore  ordered  and  decreed  that  the  defendants  do 
pay  to  the  complainant,  Francis  Adams,  the  sum  of  five  hun- 
dred and  ten  dollars  out  of  the  estate  and  effects  of  the  late 
John  Evans  which  came  into  their  hands  by  the  voluntary 
deeds  above  mentioned,  or  otherwise.  And  that  they  do  in- 
demnify the  said  complainant  against  the  sum  of  one  hundred 
and  forty-four  dollars  on  note  passed  away  to  a  third  person, 
or  to  repay  the  sum  to  said  complainant,  if  he  pays  the  same  to 
the  holder  of  the  note.    Costs  to  be  paid  by  defendants. 

The  appeal  was  on  the  ground  that  the  defendants  should 
have  been  made  liable  in  the  first  instance  in  proportion  to  the 
value  of  the  property  they  had  respectively  derived  from  the 
estate  of  the  deceased,  John  Evans. 

By  Court.  We  are  oi^  opinion  that  the  decree  of  the  circuit 
court  is  correct.  The  appellant,  however,  requests  that  the 
decree  may  be  modified;  that  each  of  the  defendants  may  be 
made  liable  in  the  first  instance  for  a  share  of  the  demand  in 
proportion  to  the  amount  received  of  John  Evans,  we  think  this 
equitable. 

It  is  therefore  ordered  and  adjudged  that  the  decree  of  the 


Deo.  1824.]  Adaxs  v.  'Holcoxbe.  721 

dicmt  ooart  be  affirmed.  But  that  the  resort  shall  be  had  in 
the  first  instanoe  to  each  of  the  defendants  according  to  the 
amount  each  received  from  John  Evans;  all  to  be  ultimately 
liable.  The  commissioner  to  examine  and  report  the  propor- 
tions. 

Desjlussobb,  Oaill4bd,  Wacts,  Tboxpboh,  and  Jaios,  Ohaa- 
oellorSy  concurred. 

Am.  Daa  Vol.  ZI? 
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Paper  Monst  and  the  oolonUl  tender  laws  oootidered,  and  their  history 
giTen,  for  the  purpose  of  determining  the  evils  in^ded  to  be  remedied 
by  article  1  of  section  10  of  the  oonstitation  of  the  United  States. 

BnounoN,  Sitspeksiok  of  —  Oonstitdtional  Law. — ^A  statute  directing 
that  upon  any  judgment  thereafter  obtained  execution  shall  not  issue 
until  two  years  after  the  rendition  of  the  judgment*  unless  the  plaintiff 
shall  indorse  upon  the  execution  that  satisfaction  may  be  received  in 
notes  of  the  State  Bank  of  Tennessee  and  its  branches,  and  the  Nash- 
ville Bank  and  branches,  is  unconstitutional  and  void. 

Obuoation  Of  CoiTTRACTS.  —If,  when  a  contract  is  made,  the  creditor  has 
the  right  to  immediate  execution,  payable  in  money,  a  statute  subse- 
quently passed  suspending  the  right  to  execution  for  two  years,  or  mak- 
ing the  contract  payable  in  something  else  than  money,  is  void,  because 
it  attempts  to  impair  the  obligation  of  a  contract. 

BncBDiis,  PowKR  TO  Altxb. — ^The  legislature  may  alter  remedies;  but  the 
alteration  must  not,  so  far  as  prior  contracts  are  concerned,  appear  on 
the  face  of  the  statute  to  be  enacted  to  render  the  remedies  less  efficient 
or  more  dilatory  than  those  in  force  when  the  contract  was  made. 

AsPLiOATZON  to  the  supreme  court  for  an  order  on  their  clerk, 
requiring  him  to  issue  execution.  The  clerk  of  the  supreme 
court,  having  been  requested  to  issue  an  execution  on  a  judg- 
ment between  the  parties  to  this  action,  without  the  indorse- 
ment required  by  the  act  of  1819,  chap.  19,  refused;  where- 
upon the  court  was  moved  to  order  him  to  issue  the  execution, 
disregarding  said  act  as  being  unconstitutional.  The  other  facts 
are  stated  in  the  opinion. 

Hatwood,  J.  The  act  of  1819,  ch.  19,  directs  that  upon  any 
iudgment  thereafter  to  be  obtained,  execution  shall  not  issue 
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until  two  years  after  the  rendition  of  such  judgment,  nnless  the 
plaintiff  shall  indorse  upon  the  ezeoation  that  the  sheriff  or 
other  officer  shall  and  may  receive  in  satisfaction  of  said  execu- 
tion notes  on  the  State  bank  of  Tennessee  and  its  branches,  and 
the  NashviUe  bank  and  its  branches,  or  any  of  them,  and  such 
other  notes  as  pass  at  par  with  them,  etc. 

The  same,  or  a  similar  provision  is  made  by  a  law  of  1820,  for 
forming  a  new  bank,  and  for  loaning  out  the  moneys  that  it 
may  issue.  These  acts  of  the  legislature  are  urged  to  be  uncon- 
stitutional and  void.  And  various  clauses  of  the  state  constitu- 
tion, and  of  the  constitution  of  the  United  States,  are  said  to 
be  in  direct  repugnance  to  these  acts;  and  if  so,  it  is  well  to 
admit  in  the  outset  that  the  acts,  like  every  other  act  whose 
basis  is  authority,  are  void  if  the  authority  be  not  given.  We 
will  take  up  these  several  clauses  one  after  another,  and  examine 
each  in  its  turn  to  discover  whether  the  acts  in  question  are 
really  unconstitutional,  as  they  are  alleged  to  be. 

First,  then,  let  us  take  into  consideration  art.  1,  sec.  10,  of 
the  constitution  of  the  United  States:  "No  state,  shall,  etc., 
emit  bills  of  credit,  or  make  an3rthing  but  gold  and  silver  coin 
a  tender  in  payment  of  debts;  pass  any,  etc.,  ex  post  facto  law, 
or  law  impairing  the  obligation  of  contracts,"  etc.  The  two  first 
sentences  respect  tender  laws  and  paper  money;  the  construction 
to  be  put  on  them  should  repress  and  prevent  the  evils  they 
were  intended  to  obviate;  and  what  these  are  must  be  under- 
stood by  the  actual  evils  which  paper  money  and  tender  laws 
produced  in  the  time  of  the  colonial  governments;  in  time 
of  the  war  of  the  revolution,  and  after  that  war,  before  the 
adoption  of  the  constitution  of  the  United  States;  and  also  by 
the  effects  which  these  clauses  produced  after  the  adoption  of 
the  constitution;  and  then  by  considering  what  will  be  the  effect 
of  the  act  of  assembly  now  under  contemplation  should  the 
same  be  deemed  valid,  we  shall  be  able  to  discover  whether 
these  effects  are  the  ones  intended  to  be  prevented  by  the  clauses 
of  the  constitution  in  question. 

What,  then,  is  the  history  of  paper  money  and  tender  laws 
under  the  colonial  governments  ?  North  Carolina  issiied  paper 
money  in  1713,  eight  thousand  pounds,  and  the  money  depre- 
ciated. The  lords  proprietors  would  not  receive  it  for  quit 
rents,  though  issued  to  defray  the  expenses  of  the  Tuscarora 
war.  It  could  not  be  remitted  to  England,  they  said,  at  the 
same  time  peltry  was  received  by  them.  The  next  North  Caro- 
lina emission  was  in  1722,  twelve  thousand  pounds;   the  next 
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in  1729,  forty  thousand  pounds;   the  next  in  1734,  one  thou- 
sand pounds;    treasury  notes  in  175G,  1757,  1758,  and  1759; 
one  emission  in  1760,  of  twelve  thousand  pounds;  one  in  1761, 
of  twenty  thousand  pounds;   one  in  1771,  of  sixty  thousand 
pounds,  to  defray  the  expenses  of  suppressing  the  regulators.  At 
this  time,  there  was  already  afloat  seventy-five  thousand  pounds. 
In  1729,  the  money  depreciated  and  could   never  be  raised 
to  its  original  value.    In  1730,  the  depreciation  was  three  and 
a  half  for  one;  in  1735,  it  was  five  for  one;  in  1739,  it  was  seven 
and  a  half  for  one;   in  1740,  it  was  received  in  payment  for 
taxes,  at  the  rate  of  seven  and  a  half  for  one,  and  thus  the  gov- 
ernment redeemed,  and  got  clear  of   it.    The  treasury  notea 
depreciated.    There  is  no  instance  of  paper  money  which  did 
not  depreciate,  let  the  plan  for  sustaining  its  credit  be  of  what- 
ever description  it  might.    Paper  money,  in  the  time  of  tha 
colonial  governments,  was  issued  in  most  of  the  provinces,  and 
in  some  of  them  depreciated  more  than  it  did  in  North  Carolina. 
The  attempt  was  made  in  Massachusetts  to  issue  bank  bills,, 
loaning  them  out  on  interest  and  on  real  and  personal  security, 
to  be  redeemed  gradually,  by  the  payment  from  the  borrowers 
of  one  twelfth,  making  the  bills  a  tender,  and  the  refusal  of 
them  to  incur  the  loss  of  the  debt.    These  provisions  did  not 
delay  the  depreciation  for  one  instant.    The  rate  of  exchange 
in  the  first  year  was  one  hundred  and  fifty,  and  in  the  second, 
two  hundred  per  cent.    In  1729,  Massachusetts,  Bhode  Island » 
and  Connecticut  had  issued   paper   money.     It  depreciated. 
There  was  an  immense  quantity  afloat;  but  the  people  still 
clamored  for  more.    Massachusetts  and  New  Hampshire  were 
restrained  from  further  emissions  by  royal  instructions  to  the 
governors.    Bhode  Island  could  not  be  restrained,  because  she 
chose  her  own  goyemor;  and  she  issued  one  hundred  thousand 
pounds.    It  instantly  depreciated  from  nineteen  to  twenty-seyen 
shillings  per  ounce  silver,  the  former  being  the  settled  value 
before  the  emission.     In  1741,  in  Massachusetts,  the  paper 
money  being  about  to  be  redeemed  by  gold  and  silver,  remitted 
from  England  to  reimburse  the  colonies  for  the  exertions  made 
in  the  late  war  above  her  quota,  an  apprehension  of  the  scarcity 
of  money,  and  consequence  distress  of  individuals,  excited  a 
great  uneasiness  in  the  colony;  a  bank  was  forthwith  proposed 
to  supply  the'place  of  the  paper  money  thus  to  be  redeemed. 
Every  borrower  was  to  mortgage  a  real  estate  in  proportion  to 
the  sums  he  should  take  from  the  bank,  or  at  his  option,  give 
personal  security,  when  the  sum  should  exceed  one  hundred 


May,  1821.]  Townsend  v.  Towksend.  725 

pounds,  to  pay  annually  three  p6r  cent,  on  the  sum  borrowed, 
and  four  per  cent,  of  the  principal.  To  preyent  the  general 
confusion  which  was  anticipated  from  this  institution,  the  par- 
liament interfered,  and  suppressed  the  company.  The  Massa- 
chusetts currency  was  redeemed  at  the  rate  of  fifty  shillings  per 
ounce  of  silver,  instead  of  nineteen  shillings  per  ounce,  the  rate 
at  which  it  was  issued.  At  this  time,  the  popular  leaders  were 
using  their  best  endeavors  to  make  further  emissions.  In  1722, 
Pennsylvania  issued  paper  money  accompanied  with  penalties, 
enacted  against  those  who  made  any  difference  in  the  price  of 
their  goods  when  sold  for  paper  and  when  sold  for  gold  and 
silver.  Notwithstanding  this  regulation,  one  hundred  and 
thirty  pounds  of  the  paper  was  only  equal  in  the  course  of  ex- 
change with  Great  Britain  to  one  hundred  pounds  sterling,  and 
in  some  of  the  colonies,  one  hundred  pounds  sterling  was  equal 
in  value  to  eleven  hundred  pounds  currency.  Such  was  the 
state  of  the  currency  before  the  revolution.  During  the  revo- 
lutionary war,  emissions  were  made  from  time  to  time.  De- 
preciation began  in  March,  1777,  at  one  and  a  quarter  for  one, 
and  progressed  to  January,  1782,  when  it  was  eight  hundred 
for  one;  and  as  if  ashamed  of  their  own  loss  of  credit,  the  notes 
tfilentiy  withdrew  from  circulation. 

After  the  war  of  the  revolution  was  ended,  in  1783,  the  assem- 
bly emitted  in  North  Carolina  one  hundred  thousand  pounds, 
and  in  1785  they  made  another  emission  to  the  same  amount. 
The  uniform  fate  of  these  emissions  was  depreciation.  The 
emission  of  1783,  in  North  Carolina,  depreciated  from  eight  to 
ten  shillings,  and  then  twelve  shillings  per  dollar.  The  new 
emission  of  1785  still  further  depreciated  to  fourteen,  fifteen 
and  sixteen  shillings  per  dollar,  instead  of  continuing  at  eight 
shillings  per  dollar;  but  returned  and  settled  at  ten  on  the 
adoption  of  the  constitution  of  the  United  States  in  1789,  and 
so  it  has  ever  since  remained.  In  the  debates  in  the  conven- 
tion of  North  Carolina  upon  the  paper  money  and  tender  laws» 
It  was  stated  that  paper  in  Rhode  Island  had  depredated  eight 
for  one,  and  one  hundred  per  cent,  or  sixteen  shillings  per 
dollar  in  North  Carolina.  It  was  also  stated  that  Pennsylvania 
had  issued  paper  money,  but  had  not  made  it  a  tender;  that  in 
South  Carolina  their  bills  were  a  tender,  as  was  also  the  paper 
money  in  Bhode  Island,  New  York,  New  Jersey  and  North 
Carolina.  It  was  further  stated,  that  in  South  Carolina  laws 
,had  been  passed  to  pay  debts  with  land,  and  from  calling  them 
pine  barrens,  it  is  implied,  with  such  land  as  the  debtor  might 
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choose  to  offer.     And  further,  it  was  stated  that  thej   had 
ordered  debts  to  be  paid  by  instalhnents. 

One  cause  of  depreciation  is  that  the  paper  could  not  be  re- 
mitted to  foreign  countries.    No  matter  how  small  the  emission 
may  be,  it  is  not  equal  to  gold  and  silver.    He  who  exchanges  it 
for  gold  and  silver  must  give  a  greater  quantity  of  paper.     The 
expense  of  searching  for  and  finding  the  silver,  of  procuring 
the  exchange  and  of  getting  it  to  the  place  of  exportation,  to- 
gether with  the  risk  of  conveyance  and  the  greater  danger  of 
having  the  paper  money  counterfeited,  are  all  considered  and 
involved  in  fixing  the  difference  of  value,  and  contribute  to  the 
increase  of  depreciation.    If  the  paper  money  cannot  be  re- 
deemed till  some  years  hence,  that  becomes  another  cause  of 
depreciation.     It  may  be  alleviated  by  an  accrual  of  interest 
for  the  delay,  but  it  will  nevertheless  depreciate  from  this  oaase 
in  conjunction  with  others.     One  hundred  pounds  in  gold  and 
silver  is  better  than   one  hundred  pounds  bearing  interest 
payable  at  the  end  of  ten  years,  although  it  will  then  be  cer- 
tainly paid;  because  a  present  and  pressing  demand,  which 
cannot  be  extinguished  but  by  gold  and  silver,  makes  it  eligible 
sometimes  to  give  a  greater  premium  than  the  interest  rather 
than  abide  the  consequences  of  non-payment.    And  it  will  take 
the  notes  and  a  premium  besides  to  procure  the  one  hundred 
pounds,  which,  perhaps,  a  merchant  wants  to  pay  a  foreign 
creditor  who  has  caUed  for  payment.     Another  cause  of  depre- 
ciation is  the  power  in  the  legislature  to  repeat  the  emissions  at 
pleasure.    For  hence  arises  the  just  apprehension  that  repeated 
emissions  will  be  resorted  to.    Experience  proves  that  paper 
money  will  be  issued  whenever  <the  cry  can  be  raised  of  general 
and  public  distress,  and  can  cause  an  application  to  be  made  for 
relief. 

With  respect  to  the  disorders  produced  by  paper  money  and 
tender  laws,  both  theory  and  experience  present  them  to  view. 
Who  will  be  so  imprudent  as  to  give  credit  tj  the  citizens  of  a 
state  that  makes  paper  money  a  tender,  and  where  he  can  be  told, 
take  for  a  gold  and  silver  debt  depreciated  paper,  depreciating 
still  more  in  the  moment  it  is  paid?  Who  would  trust  the  value 
of  his  property  to  the  citizens  of  another  state,  or  of  his  own 
state,  who  can  be  protected  by  law  against  the  just  demands  of 
creditors,  by  forcing  them  to  receive  depreciated  paper?  Or  to 
be  delayed  of  payment  from  year  to  year  until  the  legislature 
will  no  longer  interfere  ?  Had  he  not  better  go  to  other  markets 
beyond  the  limits  of  the  state,  to  dispose  of  his  surplus  produc-  • 
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tions?  Or  had  he  not  better  refrain  from  making  any  such 
surplus  productions  rather  than  be  compelled  to  receive 
from  the  purchasers  of  them  less  than  one  half  the  value  agreed 
to  be  paid  for  them?  Had  he  not  better  remove  to  another 
country,  where  good  faith  is  preserved,  with  all  his  property, 
and  there  accumulate  the  rewards  of  his  industiy,  rather  than 
be  continually  deprived  of  a  great  part  of  them  here  to  suit  the 
convenience  of  the  purchaser?  Would  it  not  be  better  for  a 
foreign  state,  whose  citizens  are  thus  injured,  to  use  violence 
and  make  reprisals  rather  than  suffer  such  injustice?  If  such 
are  the  evils  which  theoiy  would  lead  us  to  anticipate,  they  are 
not  less  formidable  under  the  test  of  experience.  Depreciated 
paper  prevented  equal  contributions  from  the  states  to  the  gen- 
eral expense  of  the  nation.  New  York,  for  instancci  had  emitted 
bills  of  credit.  In  them  her  quota  was  payable,  and  by  depre- 
ciation, of  inferior  value  to  the  quota  of  other  states  where  money 
was  not  depreciated,  though  the  quotas  of  the  latter  were  of 
much  smaller  denomination.  Impressions  had  been  made  on 
the  public  morals  by  depreciated  paper.  Purchasers  on  credit 
had  derived  great  gains  from  depreciation,  extensive  purchases 
had  been  made  and  at  length  the  hopes  of  the  purchasers  were 
disappointed,  and  great  numbers  of  the  people  were  found  to 
owe  debts  which  they  were  unable  to  pay;  a  general  discontent 
ensued  with  the  course  of  trade,  petitions  were  made  for  relief, 
embarrassments  daily  became  more  extensive,  and  two  parties 
were  formed.  One  struggling  for  the  observance  of  public  and 
private  engagements  and  for  the  relief  of  individual  distress; 
they  urged  recourse  to  frugality  and  industiy,  and  that  the  idle 
should  not  be  protected  by  the  legislature  from  the  consequence 
of  their  indiscretion,  and  should  be  restrained  from  involving 
themselves  in  difficulties  by  the  conviction  that  a  rigid  compli- 
ance with  contracts  would  be  enforced.  This  party  was  for  en- 
larging the  powers  of  congress  to  effectuate  these  ends. 

The  other  party  pressed  for  indulgence  to  debtors,  and  for 
less  rigor  in  the  exact  execution  of  contracts,  for  relaxing  the  ad- 
ministration of  justice;  for  affording  facilities  for  the  payment  of 
debts;  for  suspending  the  collection  of  them,  and  was  opposed  to 
any  concession  of  power  to  congress  which  might  prove  hostile 
to  these  views.  Wherever  this  party  prevailed,  paper  money  was 
emitted,  the  delay  of  legal  proceedings  was  tolerated,  suspensions 
of  collecting  took  place.  Where  this  party  had  not  yet  prevailed, 
the  dread  of  getting  the  superiority  greatly  affected  the  fortunes 
of  a  very  considerable  portion  of  the  community.     This  uncer- 
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fcaintj  aided  in  promoting  pecuniaiy  embarrassments,  which,  at 
the  time,  influenced  almost  all  the  legislatores  of  the  Union. 
Public  and  priyate  confidence  was  lost;  the  public  debts  due  to 
indiTiduals  everywhere  depreciated.  In  private  transactions, 
an  astonishing  degree  of  distrust  prevailed.  The  bonds  of  sol- 
Tent  men  could  not  be  negotiated,  but  at  a  discount  of  thirty, 
forty  or  fifty  per  cent,  Beal  property  was  scarcely  vendible. 
Sales  of  any  article  for  ready  money  could  not  be  made  but  at 
a  ruinous  loss.  The  debtor  class  of  society  might  prove  success- 
ful at  elections,  and,  instead  of  paying  by  the  fruits  of  industry 
and  economy,  might  be  relieved  by  legislative  interference.  Na- 
tional wealth  and  national  labor  dwindled.  Everywhere  it  was 
found  that  the  people  could  not  pay  their  debts.  In  some 
instances  threats  were  used  of  suspending  the  administration  of 
justice  by  private  violence:  Vol.  Y.  of  the  Life  of  Washington, 
85,  89. 

Amongst  the  various  measures  proposed  for  the  removal  of 
this  gloomy  state  of  things,  a  general  convention  to  revise  the 
circumstances  of  the  Union  was  one,  and  it  succeeded.  In 
Massachusettes,  a  short  time  before,  the  utmost  distraction 
reigned.  The  mob  required  an  abatement  of  the  compensation 
promised  to  the  officers  of  the  army,  a  cessation  of  taxes  and  of 
the  administration  of  justice;  they  required  the  circulation  of 
depreciated  paper,  and  a  relief  from  public  and  private  bur- 
thens. They  threatened  lawyers  and  courts,  arrested  the  course 
of  law,  and  restrained  the  judges  from  doing  their  duty. 

Bhode  Island,  a  paper-moneyed  state,  would  not  send  deputies 
to  the  convention,  and  North  Carolina  long  hesitated  in  acced- 
ing to  the  federal  constitution.  Such  were  the  unpromising 
circumstances  which  America  had  to  deplore,  and  such  the 
alarming  disorders  which  were  to  be  remedied  by  the  conven- 
tion. One  of  the  most  powerful  remedies  was  the  tenth  clause 
of  the  first  article,  and  particularly  the  two  sentences  which  we 
are  now  considering.  They  operated  most  efficaciously.  The 
new  course  of  thinking,  which  had  been  inspired  by  the  adop- 
tion of  a  constitution  that  was  understood  to  prohibit  all  laws 
for  the  emission  of  paper  money,  and  for  the  making  anything 
a  tender  but  gold  and  silver,  restored  the  confidence  which  was 
so  essential  to  the  internal  prosperity  of  nations. 

There  was  a  great  and  visible  improvement  in  the  circum- 
stances of  the  people.  Conviction  was  impressed  upon  debtora 
that  personal  exertion  alone  could  save  them  from  embarrassment. 
An  increased  degree  of  industry  and  economy  was  the  natural 
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consequence  of  such  an  opinion.  These  clauses,  as  they  were 
not  only  necessaiy  for  the  regulation  of  intercourse  between 
state  and  state,  and  the  citizens  of  each,  to  prevent  the  misun- 
derstandings which  were  likely  to  arise  from  the  prohibited 
causes,  are  equally  so  for  regulating  the  intercourse  of  citizens  of 
the  same  state  with  each  other,  were,  therefore,  considered  as  a 
fundamental  law  of  the  Union,  and  also  a  part  of  the  constitu- 
tion of  each  state.  What  was  it  to  the  state  of  Vermont,  if 
Georgia  should  pass  an  ex  post  facto  law  or  bill  of  attainder, 
which  could  operate  only  upon  those  within  her  own  territory  ? 
The  restriction  was  imposed  upon  Georgia  not  for  the  sake  of 
the  people  of  Vermont,  but  for  the  benefit  of  Georgia,  and  for 
fear  of  the  tyranny  which  her  own  legislature,  at  some  future 
time,  might  be  tempted  to  exercise.  A  law  impairing  the  obliga- 
tion of  contracts,  as  it  was  equally  injurious  to  citizens  of  the 
same  state,  as  to  foreigners  and  citizens  of  other  states,  is 
equally  prohibited  as  to  all,  and  is  not  restrictiye  of  state  legis- 
lation only  BO  far  as  regards  citizens  of  other  states.  The  con- 
stitutions of  the  several  states  had  left  the  power  unlimited  in 
their  state  legislatures.  The  framers  of  the  federal  constitution 
believed  it  to  be  of  indispensable  importance  not  to  leave  this 
power  any  longer  in  the  hands  of  the  state  legislatures.  Expe- 
rience had  demonstrated  the  baneful  effects  of  its  exercise. 
The  known  disposition  of  man  excluded  the  hope  that  it  would 
not  be  used  for  the  same  pernicious  purposes  in  future.  Under 
the  smart  of  this  experience,  such  were  the  feelings  of  the 
American  people  at  the  time,  still  suffering  under  repeated 
emissions  of  depreciated  paper,  that  not  a  dissenting  voice  was 
raised  against  the  clause  before  us.  No  state  required  it  to  be 
expunged,  nor  did  any  state  propose  an  amendment.  It  was 
univerally  received  without  an  exception,  and  the  effects  of  the 
clauses  themselves  were  miraculous.  Public  and  private  con- 
fidence took  deep  root.  The  people  of  America  were  reinstated 
in  the  admiration  of  the  world.  The  precious  metals  flowed  in 
upon  them.  Paper  money  suddenly  stopped  in  its  career  of  de- 
preciation, and  took  a  stand  from  which  it  never  departed;  indus- 
try revived  universally,  and  to  us  in  America  was  .given  a  nota- 
ble proof,  that  whenever  a  nation  is  virtuous  and  honest,  it  will 
prosper  both  in  wealth  and  character,  and  that  whenever  a  con- 
trary course  is  pursued,  such  is  the  wise  decree  of  Providence, 
that  prosperity  of  either  kind  will  not  long  follow  in  her  train. 
Do  these  acts  of  our  legislature  revive  any  of  the  recited  mis- 
chiefs?   If  they  are  valid,  what  is  there  to  distinguish  our  pres^ 


730  TowKSEND  V.  TowKSEKD.  [Teniu 

enfc  situation  from  that  which  preceded  the  federal  constitation? 
Can  our  legislature  emit  paper  money,  and  give  credit  to  it  by 
promising  redemption  by  taxes  and  public  property?  Will  not 
such  money  depreciate  ?  Cannot  the  legislature,  to  every  real 
purpose,  make  it  a  tender  ?  And  will  not  all  the  consequences 
ensue  which  followed  the  like  causes  heretofore:  Payment  of 
debts  with  depreciated  paper,  the  dismissal  of  self-condemni^ 
tion  for  unfaithfulness  in  contracts,  a  dereliction  of  industrioas 
efforts,  facility  in  the  assumption  of  debts,  a  thirst  for  more 
paper,  public  inquietude  under  the  ravages  of  speculation,  in- 
difference if  not  dislike  to  the  government,  loss  of  public  and 
private  credit,  the  transportation  of  our  commodities  to  coun- 
tries where  the  money  is  not  degraded,  the  removal  of  our 
capital  thither,  the  cessation  of  active  labor,  the  decrease  of 
national  wealth,  poverty,  embarrassment,  open  resistance  to  the 
laws;  and  a  general  cry,  as  from  a  sinking  ship,  of  save  us! 
save  usl 

Part  of  the  loss  by  depreciation  falls  upon  every  man  through 
whose  hands  the  money  passes,  and  to  avoid  the  loss  as  much 
as  possible,  every  holder  makes  haste  to  get  rid  of  it,  and  makes 
some  sacrifice  to  do  so.  Those  to  whom  debts  are  due,  become 
debtors  to  an  equal  amount,  to  the  end  that  what  is  lost  by  de- 
preciation for  debts  due  to  them  may  be  saved  by  the  deprecia- 
tion of  debts  due  from  them.  Many  who  are  not  debtors, 
immediately  become  such  by  the  purchase  of  property  to  as 
great  an  amount  as  possible,  that  they  may  gain  as  much  in 
value  as  the  sum  to  be  paid  to  them  loses  in  value  by  depreciation. 
Debts,  instead  of  being  extinguished,  are  multiplied,  and  the 
way  is  prepared  for  further  emissions.  Those  who  become 
creditors,  knowing  the  risks  they  run,  will  have  such  advanced 
prices  as  will  be  a  probable  indemnification  against  them.  A 
small  number  of  credits  amount  to  immense  sums,  and  the 
thirst  for  paper  money,  increasing  with  the  means  taken  to 
allay  it,  new  debtors  clamor  for  more  paper.  Wanting  means, 
and  laboring  under  the  disadvantages  inseparably  incident  to 
the  paper-money  system,  no  state,  however  blessed  by  nature, 
can  attain  prosperity.  Embarrassments  incessantly  multiply; 
and  for  discharging  debts  without  paying  them,  the  country 
must  be  visited  with  misfortunes  which  no  country  can  bear. 

The  injuries  inflicted  upon  sister  states  will  not  be  endured. 
The  creditors  there,  when  the  attempt  is  made  to  pay  gold  and 
silver  debts  with  depreciated  paper,  will  seek  redress;  should 
the  constitution  and  laws  of  the  Union  be  found  inadequate  tf 
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^ord  it,  the  legislature  of  their  own  state  will  look  to  its 
strength  and  to  the  dissolution  of  a  compact,  which,  instead  of 
procuring  justice  to  the  citizens,  excludes  them  from  it.  Should 
the  disappointed  creditor  be  a  foreigner,  after  remonstrance  to 
the  head  of  the  Union,  and  the  development  of  its  incompe- 
tency, he  will  appeal  to  his  own  goyemment,  and  force  will  be 
resorted  to.  The  whole  Union  becomes  exposed  for  the  in- 
justice of  one  state,  and  will  be  disposed  to  leaye  it  to  suffer 
for  its  own  misconduct,  rather  than  be  responsible  themselves 
for  that  which  thej  cannot  prevent.  In  either  alternative,  dis- 
union is  the  end.  On  the  contrary,  if  the  constitution  and  laws 
of  the  Union  make  void  such  act  of  the  legislature,  and  we 
deem  them  valid,  the  debtor  in  this  state  will  be  bound  to  pay 
gold  and  silver  to  his  creditor  who  lives  out  of  the  state;  when, 
at  the  same  time,  his  debtor  within  the  state,  who  owes  an 
equal  amount,  will  pay  in  depreciated  paper,  perhaps  of  not 
half  the  value;  and  thus  one  debtor  residing  within  the  state, 
will  be  ruined  by  the  legalized  unfaithfulness  of  another.  And 
in  our  state  courts,  the  same  words  in  the  same  clause  means 
one  thing,  but  in  the  federal  court  another.  When  part  of  the 
citizens  are  thus  sacrificed  to  suit  the  convenience  of  another 
part,  and  when  such  sacrifices  become  habittial,  by  the  frequent 
exercise  of  a  power  which  never  lies  dormant,  after  the 
acknowledgment  of  its  existence,  it  will  not  be  long  before  the 
persecuted  portion  will  seek  exemption  from  the  wrongs  it  en- 
dures. Such  are  the  tendencies  which  the  convention  meant 
to  eradicate.  Acts  generative  of  such  tendencies  are  adverse  to 
the  spirit  of  this  clause,  and  there  is  a  repugnance  between 
them  and  the  constitution. 

We  come  now  to  a  more  minute  examination  of  the  acts  in 
question.  The  creditor  is  denied  execution  for  two  years  unless 
he  agrees  to  take  paper.  What  the  debtor  cannot  tender,  the 
creditor  is  not  bound  to  receive.  Whatever  he  is  not  bound  to 
receive,  he  cannot  be  punished  for  refusing.  The  accessory  is 
prohibited  as  well  as  the  principal.  Here  the  tender  is  not  di- 
rectly sanctioned.  It  is  only  said  to  the  creditor,  if  you  will 
not  take  paper,  give  up  the  means  of  getting  anything  at  all  for 
two  years,  with  the  prospect  of  still  longer  delay  by  repeated 
acts  of  the  legislature.  Take  this  paper  which  I  have  no  right 
to  impose  upon  you,  or  give  up  a  right  which  I  have  no  authority 
to  take  from  you.  Supension  of  execution  is  a  penalty,  if,  but 
for  the  act,  the  creditor  would  be  entitled  to  it  as  a  right  attached 
to  his  antecedent  contract;  and  it  is  a  penalty  prohibited  by  the 
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tenth  seotion  now  under  consideration.  If  the  legisbiture  has 
power  at  this  day  to  enact  a  suspension  of  execution  for  refasing 
to  take  paper,  that  section  is  abrogated.  Two  years  may  be  ex- 
tended to  a  hundred;  and  where  is  the  difference  between  a 
direct  injunction  to  take  paper,  and  the  injunction  to  wait  one 
hundred  years  if  he  will  not  take  it  ?  Orant,  for  argument's 
sake,  that  the  right  to  execution  is  not  an  antecedent  right  at- 
tached to  the  contract,  but  a  newly  created  one  given  by  the 
legislature  only  upon  condition;  shall  it  be  permitted  so  to  frame 
the  condition  as  to  make  it  involve  relinquishment  of  a  right 
secured  by  the  consticution  ?  By  the  latter,  the  creditor  is  secured 
against  paper  money.  Can  he  be  required  to  relinquish  that 
security  in  order  that  he  may  become  entitled  to  the  benefit  of  this 
new  created  right  to  have  execution  ?  By  such  intentions  every 
constitutional  right  may  in  succession  be  bartered  away.  Con- 
stitutional rights  are  vested,  unexchangeable  and  unalienable. 
They  belong  to  posterity  as  well  as  to  the  present  generation.  We 
may  use  and  enjoy,  but  not  transfer  them;  and  every  such  con- 
dition is  utterly  void.  If  execution  can  be  suspended  on  any 
condition,  then  the  legislature  has  an  absolute  power  to  suspend 
it  forever.  How  easy  is  it  to  invent  a  thousand  conditions  with 
which  no  man  in  his  senses  would  comply  ?  If  the  right  is 
newly  created,  and  the  condition  void,  it  must  vest  without  the 
performance  of  the  condition;  and  the  result  is  that  if  the  right 
be  antecedent,  suspension  is  an  unconstitutional  penalty;  if  it 
be  newly  created,  the  condition  is  unconstitutional,  and  the 
right  vests  absolutely.  In  either  alternative  the  indorsement 
need  not  be  made. 

This  conclusion  follows  upon  a  correct  interpretation  of  the 
clause  prohibiting  tender  laws.  It  equally  follows  a  just  in- 
terpretation of  the  sentence  prohibiting  laws  to  impair  the  ob- 
ligation of  contracts,  contained  in  article  1,  section  10,  of  the 
constitution  of  the  United  States,  and  in  article  11,  section  20, 
of  our  bill  of  rights.  A  grant  made  by  the  state,  being  an  ex- 
ecuted contract,  cannot  be  revoked  by  the  legislature  if  pur- 
suant to  a  law  made  by  themselves;  this  point  is  so  decide<l  in 
Fletcher  v.  Peck.  With  respect  to  executory  contracts,  it  will 
be  admitted  without  controversy  that  the  terms  and  conditions 
of  them  cannot  be  in  any  respect  altered  or  interfered  with  by 
the  legislature. 

The  time,  place,  person  or  thing  to  be  done  cannot  be 
cban^d  by  act  of  assembly.  Covenants  sometimes  hjexposi 
facto  circumstances  become  unreasonably  burthensome.     He 
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that  coTeDanta  to  pay  rent  for  premises  he  never  enjoys,  by  the 
accidental  burning  of  them,  mnst  nevertheless  pay  the  rent.  A 
man  agrees  to  perform  a  voyage  by  sea  under  a  penalty  by  way 
of  stated  damages  for  non-compliance,  and  he  is  hindered  from 
an  exact  compliance  by  adverse  winds;  still  he  must  pay  the 
penalty.  In  these,  and  aU  other  oases  of  contract,  the  legis- 
lature cannot  interfere  to  make  them  more  just  or  reasonable 
than  the  parties  have  made  them.  For  thus  no  contract  could 
be  made  that  the  parties  might  depend  on,  for  fear  of  the  new 
modeling  interposition  of  Uie  legislature.  Thus  far  is  plain, 
but  still  the  question  remains,  is  the  suspension  of  execution 
within  the  prohibition?  Does  an  act  to  suspend  execution  im- 
pair the  obligation  of  contracts  made  before  it?  What  the 
obligation  of  a  contract  is,  may  be  discerned  by  considering 
what  it  is  that  makes  the  obligation.  The  contract  alone  has 
not  any  legal  obligation,  and  why  ?  Because  there  is  no  law  to 
enforce  it.  The  contract  is  made  by  the  parties,  and,  if  sanc- 
tioned by  law,  it  promises  to  enforce  performance  should  the 
party  decline  performance  himself.  The  law  is  the  source  of 
the  obligation,  and  the  extent  of  the  obligation  is  defined  by 
the  law  in  use  at  the  time  the  contract  is  made.  If  this  law 
direct  a  specific  execution,  and  a  subsequent  act  declare  that 
there  shall  not  be  a  specific  execution,  the  obligation  of  the 
contract  is  lessened  and  impaired.  If  the  law  in  being  at  the 
date  of  the  contract  give  an  equivalent  in  money,  and  a  subse- 
quent law  say  the  equivalent  should  not  be  in  money,  such  act 
would  impair  the  obligation  of  the  contract.  If  the  law  in 
being  at  the  date  of  the  contract  give  immediate  execution  on 
the  rendition  of  the  judgment,  a  subsequent  act  declaring  that 
the  execution  shoidd  not  issue  for  two  years,  would  lessen  or 
impair  the  contract  equally  as  much  in  principle  as  if  it  sus- 
pended execution  forever;  in  which  latter  case  the  legal  obli- 
gation of  the  contract  would  be  wholly  extinguished.  The 
legislature  may  alter  remedies,  but  they  must  not,  so  far  as 
regards  antecedent  contracts,  be  rendered  less  efficacious  or 
more  dilatory  than  those  ordained  by  the  law  in  being  when 
the  contract  was  made,  if  such  alteration  be  the  direct  and 
special  object  of  the  legislature  'apparent  in  an  act  made  for  the 
purpose.  Though  possibly,  if  such  alteration  were  the  conse- 
quence of  a  general  law  and  merely  incidental  to  it,  which  law 
had  not  the  alteration  for  its  object,  it  might  not  be  subject  to 
the  imputation  of  constitutional  repugnance.    The  legislature 
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may  regulate  eontraots  of  all  sorts,  but  the  regulation  must  be 
before,  not  after,  the  time  yrhen  the  contracts  are  made. 

Our  constitution,  art.  11,  sec.  7,  ordains,  "  that  all  courts 
shall  be  open,  and  eveiy  man  for  an  injuiy  done  him  in  bis 
lands,  goods,  person  or  reputation,  shall  have  remedy  by  course 
of  law,  and  right  and  justice  administered  without  sale,  denial 
or  delay."  This  clause  relates  to  every  possible  injury  which  a 
man  may  sustain,  and  which  affects  him  in  respect  to  his  real  or 
personal  property,  or  in  respect  to  his  person  or  reputation,  aud 
includes  the  right  which  is  vested  in  him  to  demand  the  execu- 
tion of  a  contract;  which  being  a  personal  right  to  a  chattel  is, 
when  performance  is  denied  or  withheld,  an  injury  to  him  in 
his  goods  or  chattels.  And  with  respect  to  it,  right  and  justice 
is  to  be  done,  without  sale,  denial  or  delay.  In  Magna  Charta, 
this  restriction  is  upon  royal  power;  in  our  country  it  is  upon 
legislative,  and  all  other  po^er.  We  must  understand  the 
meaning  to  be,  that,  notwithstanding  any  act  of  the  legislature 
to  the  contrary,  every  man  shall  have  '*  right  and  justice ''  in  all 
cases  '*  without  sale,  denial  or  delay." 

In  1796,  when  the  constitution  was  formed,  it  could  not  have 
been  apprehended  that  any  other  department  of  government, 
except  that  of  the  legislature,  would  ever  have  weight  enough 
to  offer  any  obstruction.  Experience  from  1777  had  fully  de- 
monstrated the  imbecility  of  every  executive  office  in  the  United 
States.  From  the  executive,  no  such  offer  could  be  anticipated. 
In  2d  Institute,  65,  my  lord  Coke  says,  the  king  is  the  speaker, 
and  in  contemplation  of  law,  is  constantly  present  in  all  his 
courts,  pronouncing  the  words  of  Magna  Charta:  **  Nulli  vende- 
mu8,  nuUi  negabimus^  aui  differemus  jugtUiam  vel  rectum."  In 
Tennessee  every  legislature  is  in  contemplation  of  law  during 
the  whole  session,  and  the  judge  of  every  court  during  the  whole 
term,  in  the  constant  repetition  of  the  words  "right  and 
justice,"  must  be  '*  administered  without  sale,  denial  or  delay." 
In  2d  Institute,  56,  justice  is  said  to  be  the  end,  and  right  the 
mean,  whereby  we  may  attain  the  end,  and  that  is  the  law. 
What  that  mean  consists  in  is  more  specially  explained  in  Sul- 
livan, 523,  where  it  is  stated  to  be  original  and  judicial  process. 
Original  process,  he  says,  must  issue  without  price,  except  that 
which  the  law  fixes  and  without  denial,  though  the  defendant 
be  a  favorite  of  the  king  or  government,  who  interferes  in  hia 
behalf,  and  must  be  proceeded  on  by  the  judges,  after  suit  insti- 
tuted upon  it,  without  delay,  themselves  or  by  order  of  the 
king,  or,  as  we  say,  act  of  the  legislature.     And  the  judges, 
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"where  the  causes  depend,  must  issue  the  proper  judicial  process, 
'Without  fee  or  reward,  except  that  fixed  by  law.  In  other  words, 
where  judgment  is  rendered,  the  judges  shall  cause  execution  to 
issue,  notwithstanding  any  order  or  act  of  assembly  or  other 
pretended  authority  whatsoeyer. 

This  is  the  long  fixed,  well-known  meaning  and  legal  con- 
struction of  the  words  right  and  justice  without  sale,  denial  or 
delay.  They  clearly  comprehend  the  case  of  executions  sus- 
pended by  act  of  the  legislature  in  eyery  instance  where  justice 
requires  that  it  should  immediately  issue;  as  it  manifestly  does, 
where  the  law,  operating  upon  the  contract  when  first  made, 
held  out  to  the  creditor  the  promise  of  immediate  execution 
after  judgment. 

There  is  yet  another  part  of  our  constitution  which  some 
suppose  takes  from  the  legislature  the  power  to  suspend  execu- 
tion. By  our  bill  of  rights,  sec.  20:  "No  retrospectiye  law  or 
law  impairing  the  obligation  of  contracts  shall  be  made." 
This  clause,  taken  in  its  common  and  unrestrained  sense,  ex- 
tends to  all  prior  times,  persons  and  transactions,  whether  ciyil 
or  criminal;  yet,  certainly  there  are  some  cases  coming  within 
its  general  scope,  to  which  it  does  not  extend.  It  does 
not  extend  to  ex  post  facto  laws,  for  they  are  prohibited  by  the 
bill  of  rights,  sec.  11.  It  does  not  extend  to  a  law  for  extenu- 
ation or  mitigation  of  offenses,  the  remission  of  penalties  or 
forfeitures.  A  present  law  may  repeal  a  former  one,  or  may 
enforce  a  contract  heretofore  made;  or  may  make  eyidence  a 
paper  authenticated  according  to  its  directions,  which  was  not 
eyi()ence  before,  or  may  suspend  computation  under  the  act  of 
limitations  for  a  certain  time  past,  during  which  a  war  existed, 
or  no  courts  were  in  being;  nor  are  laws  yoid  which  giye  further 
time  for  the  registration  of  deeds;  nor  for  the  disallowance  of 
land  warrants  unfairly  issued;  nor  diyorce  laws;  nor  laws  mak- 
ing allowances  to  members  of  assembly,  their  clerks  and  door- 
keepers, after  the  senrice  is  performed.  That  the  term  retro- 
spectiye has  a  yery  restrained  meaning,  is  abundantly  testified 
by  the  conduct  of  subsequent  legislatures,  and  of  the  judicial 
tribunals  of  the  country.  In  February,  1796,  the  constitution 
was  made;  in  March,  1796,  the  legislature  gaye  further  time  for 
the  registration  of  deeds,  and  made  registrations  under  it  as 
good  and  yalid,  to  all  intents  and  purposes,  as  if  such  deeds 
had  been  registered  in  proper  time.  Similar  laws  had  been 
made  in  1801,  1803,  1805,  and  almost  at  the  expiration  of  eyei^- 
two  years.     These  acts  haye  been  frequently  held  yalid  by  judi- 
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cial  determinations.  The  acts  of  1796,  ch.  20;  1797,  ch.  14 
and  43,  sec.  4,  ch.  45;  1799,  ch.  35,  sec.  2,  ch.  47;  1801,  ch.  19; 
1807,  ch,  85,  are  all  of  them  retrospective  in  the  most  general 
sense  of  that  term;  but  they  are  of  unquestionable  yalidify. 
And  vhat  are  the  laws  of  1801,  ch.  24;  1803,  ch.  25;  1805,  ch. 
4,  for  confirming  administrations  granted  and  marriages  sol- 
emnized under  the  FranUin  goyeinment,  and  for  giving  old 
verdicts  the  force  and  effect  of  judgments  entered  upon  them  ? 
In  short,  so  many  are  the  past  transactions,  upon  which  the 
public  good  requires  posterior  legislation,  that  no  government 
can  preserve  order,  suppress  wrong  and  promote  the  public 
welfare,  without  the  power  to  do  so.  It  is  not  withheld  from 
any  of  the  state  governments,  unless  the  present  clause  be  an 
exception.  Nor  does  the  genius  of  free  government  demand 
that  it  should  not  oe  exercised,  as  it  does  that  the  legislature 
should  not  have  power  to  pass  an  ex  posi  faclo  law;  because, 
with  that  engine  a  dominant  faction  might  spread  destruction 
through  the  ranks  of  its  political  adversaries. 

The  laws  1873,  ch.  7;  second  1794,  ch.  13;  1803,  ch.  1,  sec. 
5;  were  all  of  them  retrospective  in  whole  or  in  part,  but  were 
never  deemed  unconstitutional.  All  these  and  many  other  acts 
of  the  legislature,  establish  the  truth  of  the  position,  that  there 
are  some,  and  indeed  many  cases,  in  which  retrospective  laws 
may  be  made.  We  have  viewed  with  earnest  attention  the  bill 
of  rights,  sec.  20,  and  have  considered  the  inconveniences  which 
any  one  interpretation  will  produce,  and  have  finally  settled 
down*  in  this  opinion,  that  the  word  retrospective,  as  in  the 
North  Carolina  and  Maryland  constitutions  it  is  followed  by 
explanatory  words,  so  here  it  is  explained  by  the  words  which 
immediately  follow:  *'  Or  law  impairing  the  obligation  of  con- 
tracts," and  that  the  whole  clause  and  both  sentences  taken 
together  mean  that  no  retrospective  law  which  impairs  the 
obligation  of  contracts,  or  any  other  law  which  impairs  their 
obligation,  shall  be  made,  the  latter  words  relating  equally  to 
both  the  preceding  substantives;  and,  therefore,  that  the  term 
retrospective  alone,  without  the  explanatory  words,  can  have 
no  influence  in  this  discussion. 

There  is  yet  another  clause  of  our  constitution  which  is  said 
to  militate  against  this  act  of  the  legislature.  Our  bill  of  rights, 
sec.  8,  declares  "  That  no  man  shall  be  deprived  of  his  property, 
etc.,  but  by  the  judgment  of  his  peers  or  the  law  of  the  land." 
Property  is  a  thing  in  being,  which  is  capable  of  becoming  the 
subject  of  dominion  or  ownership,  and  which  actually  has  a 
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master  or  proprietor,  and  is  aotaallj  reduced  into  posses- 
flion.  Property  in  possession  by  this  clause  is  secured  to 
the  owner  so  that  it  cannot  be  taken  from  him  by  due  course  of 
law,  in  a  court  regularly  constituted,  and  proceeding  by  the 
standing  rules  of  law;  not  by  act  of  assembly,  depiJTing  the 
owner  of  it  for  the  benefit  of  some  other  individual.  The  state 
has  the  eminent  domain  or  lUiimum  dominium  over  all  the  sub- 
jects of  property  in  its  territory,  and  may  use  it  on  uigent  occa- 
sions for  the  public  good  when,  in  the  opinion  of  the  soyereign 
power,  it  is  just  and  necessaiy  so  to  use  it.  In  the  war  of  the 
reyolution,  the  goyemment  authorized  impressments  of  all  things 
necessary  for  promoting  the  great  cause  in  which  it  was  engaged. 
This  power  of  the  legislature,  by  sec.  21  of  our  bill  of  rights, 
is  limited  in  its  exercise,  though  not  taken  away:  "No  man's 
property  shall  be  taken  or  appropriated  to  public  use,  without 
the  consent  of  his  representatiyes,  or  without  jast  compensa- 
tion being  made  therefor." 

The  act  of  assembly  now  under  consideration,  takes  away  no 
property  either  for  public  or  private  uses,  and  is,  therefore,  not 
affected  either  by  sec.  8  or  sec.  21  of  the  bill  of  rights. 

The  result,  then,  of  the  investigation  we  have  made,  is  this, 
that  suspension  of  execution  as  directed  by  these  acts  of  the 
legislature  now  under  consideration,  is  forbidden  by  the  pro- 
hibition of  tender  laws,  as  a  direct  consequence  of  the  prohibi- 
tion; also,  by  the  interdiction  to  pass  laws  impairing  the  obliga- 
tion of  contracts,  suspension  of  execution  being  an  impairing  of 
such  obligation;  and,  furthermore,  by  the  declaration,  that  jus- 
tice and  right  shall  be  done,  without  delay,  in  all  cases;  the 
process  of  execution  being  one  sense  of  the  term  right  which  is 
not  to  be  delayed. 

We  are,  therefore,  bound  to  say  that  these  acts  are  repugnant 
to  the  constitution  and  void,  so  far  as  relates  to  the  suspension 
of  execution;  and  that  execution  ought  to  issue  inmiediately 
without  any  such  indorsement  as  the  act  requires.  The  judicial 
tribunals  of  the  country  must  refuse  sanction  to  acts  which  are 
to  be  executed  through  their  agency,  such  as  an  act  of  suspen- 
sion of  execution  is»  which  cannot  take  place  without  the  assent 
of  the  court.  There  are  some  violations  which  need  not  their 
instrumentality,  and  of  course  cannot  meet  their  rejection, 
and  which  alone  the  great  body  of  the  people  must  correct.  An 
occlusion  of  the  courts  of  justice  would  be  one  of  them.  The 
courts  cannot  sit  but  on  the  days  appointed  by  the  legislature, 
and  in  that  and  other  instances,  the  court  having  no  agency. 
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would  hftTd  no  responsibility.  Wherevex  their  co-operation  is 
nnconstitationallj  required,  it  is  the  most  sacred  of  all  their 
duties  to  withhold  it,  and  whenoTcr  they  are  found  to  want 
firmness  to  do  so,  the  constitntion  and  public  freedom  die  to- 
gether. 

And  here  it  is  convenient  to  obviate  an  argument  of  frequent 
recurrence.  The  assembly,  it  is  said,  have  a  right  to  suspend 
execution,  because  they  may  place  the  terms  of  the  court  at  such 
a  distance  from  each  other  as  to  make  it  impossible  for  a  credi- 
tor to  entitle  himself  to  execution  in  less  than  two,  three  or 
more  years,  at  the  pleasure  of  the  legislature.  The  assembly 
has  power  thu^  to  fix  the  terms  of  the  courts,  and  a  suspension 
of  execution  would  be  one  of  the  consequences.  The  power  to 
fix  the  terms,  however,  was  not  granted  with  a  view  to  such  con- 
sequence, but  to  the  more  easy  and  convenient  administration 
of  justice,  consistently  with  the  spirit  of  the  constitution,  dis- 
played in  the  section  which  requires  that  the  courts  shall  be 
always  open  for  the  redress  of  injuries.  To  fix  the  terms  at  a 
remote  distance  from  each  other  for  the  purpose  of  producing 
an  effect  adverse  to  the  spirit  of  the  constitution,  would  be  to 
use  the  power  of  the  legislature  for  purposes  not  intended  in 
the  grant  of  it  to  them.  It  woald  be  an  abuse  of  i>ower,  as 
much  so  as  the  suspension  of  the  courts  themselves;  and  cer- 
tainly the  legitimacy  of  an  end  produced  cannot  be  established 
by  deducing  it  from  an  abuse  of  power;  an  abuse  so  alarming 
and  so  odious  in  its  exercise  that  it  never  has  been  resorted  to, 
and  perhaps  never  will  be,  by  the  legislature,  unless  when  the 
calamity  to  be  evaded  shall,  in  the  opinion  and  bythe  consent 
of  all  mankind,  be  more  disastrous  and  afiUcting  than  the  means 
adopted  for  its  prevention.  The  indignant  disapprobation  of 
the  people  is  a  corrective,  so  powerful  that  it  need  not  be  aided 
by  any  auxiliary  power  in  any  co-ordinate  branch  of  the  gov- 
ernment, but  may  be  safely  left,  as  the  people  have  left  it,  to  its 
own  inherent  energies.  Whenever  the  people  shall  be  ready  to 
approve  of  such  a  measure,  the  adoption  of  it  may  be  safely  com- 
mitted to  the  uncontrolled  discretion  of  the  legislature.  The 
power  of  the  legislature  will  then  fairly  flow  in  the  channels 
which  the  contested  argument  opens  for  them,  and  not,  as  at 
present,  through  others  which  the  argument  does  not  pretend 
is  open  to  them.  The  contested  argument  is  unsound  unless  an 
illegitimate  end,  produced  by  a  misapplication  of  power,  can 
sanctify  the  like  end  produced  by  a  direct  infraction  of  the  re- 
striction imposed  upon  that  power. 
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To  be  moro  explicit  still;  if  a  suspension  of  execution  maybe 
attained  through  the  medium  of  the  legislatiTe  authority  to  fix 
the  times  and  places  of  holding  courts^  it  by  no  means  foUows 
that  the  same  end  may  be  attained  through  the  medium  o^  a 
prohibited  legislation  upon  contracts  already  made. 

It  is  proper,  howeyer,  to  remark  in  conclusion,  that  the  same 
good  faith  which  protects  the  creditor  against  injustice,  inters 
poses  a  powerful  veto  against  the  subjection  of  the  debtor  to  a 
greater  burthen  than  he  has  undertaken  to  bear.  If  he  has 
q>ecially  contracted  for  payment  to  be  made  in  bank  paper,  or 
if  such  was  the  meaning  of  the  contract  and  the  understanding 
of  the  parties  at  the  time  of  its  formation,  it  would  be  highly 
unconscionable  in  the  creditor  to  enforce  a  payment  in  gold  and 
silyer,  taking  advantage  of  that  extraordinary  state  of  things, 
which  at  this  time  pervades  the  western  country,  rendering  a 
payment  in  gold  and  silver  not  only  far  more  burthensome,  but 
almost  impossible  and  absolutely  ruinous.  The  debtor  ought 
to  be  heard  to  say  non  in  hoBC  vincula  vent.  There  is  a  salutary 
rule  in  equity  which  ought  to  be  applied  under  such  extraordi- 
nary circumstances,  and  it  is  this:  Whatever  a  man  has  a  right 
to  in  conscience,  and  the  law  has  not  fully  provided  for,  equity 
will:  1  Fonb.  15-20.  It  is  a  rule  which  is  the  foundation  in 
equity  of  all  the  precedents  we  now  follow,  and  which  have 
been  established  upon  it.  The  immense  and  almost  incalculable 
difference  that  at  present  exists  in  this  state  between  specie  and 
paper  payments,  justifies  the  application  of  this  rule  in  its  full- 
est extent,  to  obviate  the  injustice  of  creditors  who  would  enforce 
specie  payments,  instead  of  the  paper  ones  which  they  agreed 
to  receive.  Such  creditors  by  bill  in  equity  and  injunction 
should  be  held  to  specific  execution  and  be  compelled  to  receive 
what  they  stipulated  to  take,  and  not  be  allowed  to  ruin  the 
debtor  by  calling  for  gold  and  silver.  The  precise  contract 
ought  to  be  complied  with  exactly  as  it  was  made,  and  the  most 
perfect  good  faith  be  preserved  on  both  sides.  This  relief  ought 
to  be  confined  to  that  species  of  bank  paper  which  the  contract 
specifies;  and  when  there  is  no  such  specification  in  the  con- 
tract, should  be  extended  to  every  species  which  is  generally 
current  in  the  state,  the  debtor  making  a  proper  allowance  in 
all  instances  for  the  difference  of  value  between  one  species  and 
another  that  is  generally  current,  and  for  the  depreciation  that 
has  intervened  since  the  day  appointed  for  payment  in  the  con- 
tract itself.  The  rule  of  equity  must  be  applied,  that  he  who 
will  have  equity  must  do  it.    He  who  seeks  relief  against  injus- 
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lice  must  not  do  in  justice,  and  wherever  an  injunction  issaes, 
security  should  be  given  to  pay  such  sum  as  the  court  shall 
finally  decree. 

These  points,  to  be  sure,  are  not  before  us  for  judgment,  and 
we  mean  no  more  than  to  intimate  what  at  present  are  our  gen- 
eral impressions;  and  to  state  in  general  terms  the  principles 
which  I  now  think  should  be  resorted  to,  leaving  for  future  ad- 
judication in  each  particular  case  that  may  occur,  the  particalar 
relief  which  that  case  may  require  to  effect  justice  according  to 
its  circumstances.  This  is  the  opinion  which  I  deem  the  proper 
one  to  be  given  on  this  question,  and  which,  if  it  were  entirely 
concurred  in  by  Judge  Emerson  as  it  formerly  was,  I  would 
now  finally  give,  although  Judge  Whyte  is  not  yet  prepared  to 
give  his.  But  as  there  is  some  part  of  this  opinion  which  Judge 
Emerson  does  not  concur  in,  namely,  that  part  which  enforces 
paper-money  contracts  specifically  $is  made,  it  must  therefore 
not  be  considered  as  final  till  it  can  be  ascertained  by  the  opin- 
ion of  Judge  Whyte,  whether,  in  this  point,  I  am  correct  or  not. 
For  if  I  am  so,  then  injunctions  ought  to  issue  whenever  it 
shall  be  attempted  to  extort  gold  luid  silver  in  satisfaction  of  a 
paper-money  contract,  which,  however,  cannot  be  issued  with 
propriety  and  safety  to  the  applicant,  before  it  is  known  by  that 
opinion,  whether  such  a  course  be  a  proper  one  or  not.  Under 
these  considerations,  it  seems  better  to  wait  for  his  opinion  than 
to  expose  debtors  to  great  losses,  without  informing  them  of 
the  means  of  redress  within  their  power,  if  any  such  there  be. 
Should  injunctions  issue  before  we  are  definitely  informed  upon 
this  point,  it  might  happen  that  five  hundred  bills  might  be 
filed,  and  injunctions  be  issued  upon  them,  all  which  would 
ultimately  be  found  unsustainable,  and  be  dismissed,  with  costs 
to  be  paid  by  the  applicants;  after  an  illegal  delay  of  execution 
for  several  months.  Mischiefs  so  serious  as  these,  it  is  prudent 
to  avoid  by  conforming  to  the  usual  practice  of  courts,  not  to 
give  judgment  till  all  the  members  of  the  court  are  ready  with 
their  opinions. 

Whtte,  J.,  was  absent  when  the  foregoing  opinion  was  de« 
livered,  but  subsequently  said  that  he  considered  the  question 
as  settled  in  accordance  therewith.     When  Brown  and  Peck, 
/  JJ.,  afterwards  came  to  the  bench,  they  concurred. 


This  case  is  cited  by  Thompson,  J.,  in  Ogden  v.  Samnders,  12  Wheat.  296» 
in  rappoit  of  the  proposition  that  a  state  bankrapt  law,  operating  prospec* 
tively  upon  contracts  made  after  its  enactment,  does  not  impair  the  obliga* 
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tion  of  sQoli  oontnctB,  within  the  meaning  of  the  oonstitntion  of  the  United 
fitates. 

In  FamgwoHh  t.  Vance,  2  Coldw.  108,  the  coort  recognise  the  anthority 
of  Toumsend  v.  Townnendf  so  far  only  as  it  is  decided  upon  the  ground  that 
the  acts  therein  passed  upon  were  unconstitutional,  as  being  a  manifest  vio- 
lation of  the  clause  of  the  constitution  prohibiting  tender  laws.  They  deny 
its  authority  so  far  as  it  rests  upon  the  other  grounds,  and  treat  the  conclu- 
sions of  the  court  on  those  grounds  as  mere  obiUr  dicta.  The  clause  of  the 
federal  constitution  prohibiting  the  states  from  passing  laws  impairing  the 
obligation  of  contracts  has  been  frequently  construed  by  the  courts,  and  their 
decisions  have  been  conflicting.  In  FarmMOrth  v.  Vanee^  supra,  a  law  pro* 
viding  for  a  stay  of  execution  was  held  not  to  come  within  the  prohibition. 
In  JonM  V.  CriUenden,  6  Am.  Dec.  531,  a  similar  law  of  North  Carolina  was 
held  to  be  unconstitutional,  as  being  in  conflict  with  the  clause  forbidding 
a  state  to  pass  any  law  impairing  the  obligation  of  contracts.  A  late  decis- 
ion of  the  supreme  court  of  the  United  States,  Edwards  v.  Kearzey,  96  U.  S. 
595,  settles  the  question,  and  decides  that  "the  remedy  subsisting  in  a  state 
when  and  where  a  contract  is  made,  and  is  to  be  performed,  is  a  part  of  its 
obligation,  and  any  subsequent  law  of  the  state  which  so  Effects  that  remedy 
as  substantially  to  impair  and  lessen  the  value  of  the  contract,  is  forbidden 
by  the  constitution,  and  is,  therefore,  void:'*  See  Jones  v.  Crittenden,  6  Am. 
Dec.  531,  note;  and  the  note  to  Goshen  v.  SUminglon^  10  Id.  136;  Keith  v. 
ClarK  97  U.  S.  454. 


Sevieb  v.  Wilson. 

[Pbcx.  146.] 

Vabiation  in  Bound aby  Lines.— If  an  established  or  admitted  line  of  a 
grant  varies  from  the  calls  of  the  grant,  the  other  lines,  if  not  marked, 
should  be  run  with  the  same  variation  as  the  admitted  line. 

EjBOTJf ENT.    Agreed  case.    The  facts  are  stated  in  the  opinion. 

By  Court,  Peck,  J.  It  appears  by  the  case  agreed  that  a 
grant  issued  to  Stockley  Donelson  for  sixtj  thousand  acres  of 
land,  the  boundaries  of  which  are:  Beginning  at  some  syca- 
mores and  a  beech  marked,  etc.,  standing  on  the  bank  of  Cum- 
berland river,  where  the  Virginia  line  crosses  the  same,  running 
thence  east,  one  thousand  five  hundred  poles  to  a  stake  on  the 
Virginia  line;  then  south  four  thousand  one  hundred  poles  to 
a  stake;  then  west  to  the  bank  of  Cumberland  river,  and  up 
the  various  meanders  of  said  river  to  the  beginning;  also,  an- 
other grant  to  John  Sevier  for  twenty-five  thousand  and  sixty 
acres,  joining  a  survey  of  S.  Donelson,  beginning  at  a  hickory, 
the  north-east  corner  of  said  survey,  running  with  the  Virginia 
line  east  two  thousand  poles  to  a  stake  on  the  said  line,  then 
due  soi^th  four  thousand  one  hundred  poles  to  a  stake,  tbenco 
to  th*  Vginning;  also,  one  other  grant  for  thirty-two  thousand 


742  Seveeb  v.  Wilson.  [Tenn. 

acres,  on  the  waters  of  Cumberland,  adjoining  his  former  sonrej 
of  twenty-five  thousand  and  sixty  acres,  beginning  at  some 
marked  trees  on  the  south-east  corner  of  the  last-mentioned  sor- 
yey;  then  with  said  survey  north  one  thousand  and  twenty-five 
chains  to  the  north-east  corner  of  said  survey;  thence  east  one 
thousand  and  twenty-five  chains  to  a  poplar  &nd  oak,  then 
south  three  hundred  and  twenty  chains  to  a  stake,  thence  to 
the  beginning. 

It  is  admitted  that  the  state  line  where  it  has  been  run  by 
Walker  and  others,  west  of  Cumberland  river,  was  run  at  a  vari- 
ation of  six  and  a  half  degrees;  and  that  to  run  east  along  the 
Kentucky  and  Tennessee  line,  so  far  as  the  same  has  been  un- 
derstood and  acted  upon,  between  the  citizens  of  the  respective 
states,  has  been  marked  with  the  same  variation.  It  is  further- 
more agreed,  tljat  if  by  running  out  the  calls  of  the  thirty-two- 
thousand-acre  tract  that  the  plaintiff  is  entitled,  when  he  gets 
from  the  begiDuing  to  the  north-east  comer  of  his  thirty-two- 
thousand-acre  grant,  to  run  off  at  right  angles  vnth  the  varia^ 
tiou  of  six  and  a  half  degrees,,  the  defendant  is  included  in  the 
plaintiff's  bounds;  but  if  it  .be  law  that  the  plaintiff  is  not  en- 
titled to  run  from  the  said  comer  at  a  variation  of  six  and  a 
half  degrees,  the  defendant  is  not  within  the  bounds,  and  if  the 
court  should  be  of  opinion  that  the  line  from  the  said  comer 
east  should  be  run  with  a  variation  as  above,  then  judgment 
shall  be  rendered  in  favor  of  the  plaintiff;  but  if  to  be  run  with- 
out such  variation,  then  judgment  to  be  given  for  the  defendant. 

From  this  case  agreed,  we  have  a  line  given  which,  at  this 
day,  exhibits  a  variation  of  six  and  &  half  degrees  from  what 
the  needle  pointed  when  the  survey  was  made,  supposing  the 
surveyor  to  have  done  his  duty;  which  is  a  legal  iDference. 

The  object  of  courts  should  be,  to  give  the  l«md  originally 
surveyed  where  it  can  be  done.  In  this  grant  the  line  of  the 
state  is  not  called  for,  though  the  course  in  the  giiu;^  is  east, 
and  the  state  line  as  fixed  due  east  and  west,  differs  from  the 
magnetic  needle  six  and  a  half  degrees,  being  a  variation  the 
same  as  that  found  upon  the  first  line;  the  fact  being  admitted 
by  mathematicians  that  the  needle  does  vary,  and  that  ihu 
variation  differs  in  different  places;  the  great  difficulty  is  to 
apply  rules  which  shall  operate  uniformly;  and  as  perhaps  no 
mathematical  rule  can  be  made  to  apply  in  this  country  where 
surveys  were  originally  made,  governed  by  the  needle  and  not 
the  true  meridian;  such  legal  construction  should  be  given  in 
all  cases  as,  if  possible,  will  give  the  land  first  surveyed.    Then. 
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by  the  first  line  haying  ascertained  the  yariation  to  be  six  and  a 
half  degrees,  it  foUows  irresistibly  that  the  same  yariation 
should  be  allowed  on  the  second,  to  trace  where  the  surreyor 
had  run  when  the  suxrey  on  which  the  grant  is  founded  was 
made. 

This  construction  is  aided  by  our  acts  of  assembly,  which  con- 
template that  suryeys  shall  be  made  in  a  square  or  oblong.  If 
we  suppose  that  at  the  time  of  the  suryey  the  saryeyor  con- 
formed to  these  requisites,  then,  at  the  point  from  which  the 
line  in  question  proceeds,  he  must  have  set  out  at  right  angles 
to  haye  produced  his  square  or  oblong,  and  that,  at  the  time, 
the  east,  as  exhibited  by  his  compass,  was  what,  at  this  day,  is 
found  to  yaiy  six  and  a  half  degrees  from  it,  and  coinciding 
with  the  line  of  the  state. 

This  opinion  establishing  the  line  which  includes  the  defend- 
ant, judgment  must  be  for  the  plaintiff. 


This  ciae  was  followed  by  the  court  in  Leuria  v.  Harwell,  Peck,  296.  The 
nataral  bonndariee  mtut,  in  cases  of  varianoe,  prevail  "over  the  conrses 
and  diBtancfts  in  deeds:  Bra^fcrd  v.  HiU,  1  Am.  Deo.  646^  note;  Campbell  v. 
McArUiur,  11  Id.  738,  and  note;  Dale  v.  SmUh,  12  Id.  64,  ancL  note.  As  to 
allowanoe  for  variation  of  magnetic  needle:  See  Bryant  y.  Beckley,  12  Am. 
Dec  276. 


Woodson  v.  Gordon. 

[Pbox,  196.] 

IirDOBSBKENT,  Sboond  Delzvery  OF. — If  W.,  the  payee  of  a  note,  indoraei 
it  to  A.,  and  subsequently  purchases  the  note  back,  and  delivers  it  with 
the  blank  indorsement  to  P.,  this  is  a  good  indorsement  to  P.,  and  W.  is 
bound  by  it. 

DBimKEKNESS,  short  of  deprivation  of  reason,  wiU  not  avoid  a  contract^  un- 
less it  was  brought  about  by  one  of  the  ocmtraetors,  for  the  purpose  of 
obtaining  an  advantage  of  the  other. 

Action  on  a  promissoiy  note.  The  facts  are  stated  in  the 
opinion. 

Hatwood,  J.  Gordon  gave  his  note  to  Woodson  for  ninety 
doUaiB,  who  transferred  it  by  a  blank  indorsement  to  a  third 
person.  He  then  paid  him  the  debt  and  took  back  the  note, 
which  he  lost  at  gaming  when  drunk,  and  in  that  situation  de- 
livered the  note,  with  the  blank  indorsement  on  it,  to  Piyor, 
who  assigned  it  to  McGlure,  and  Woodson  gave  notice  to  Qor« 
don,  who,  notwithstanding,  paid  it.  The  questions  are:  1. 
Whether  the  indorsement,  having  been  made  originally  for  a 
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different  purpose,  could,  ui>on  an  after  oocasion,  be  made  to 
answer  as  a  new  indorsement  to  Pryor?  2.  Wliat  effect  the  in- 
toxication of  Woodson  had?  8.  What  effect  is  produced  by  its 
being  lost  bj  gaming? 

1.  The  indorsement  being  in  blank,  and  both  parties  agreeing 
to  use  it  as  an  indorsement  then  made,  it  is  no  injustice  to  the 
payee  who,  by  writing  the  same  indorsement,  would  certainly 
have  made  it  effectual.  His  using  the  prior  indorsement  as  one 
then  made,  was  an  act  perfectly  within  his  power,  and  having 
so  used  it,  he  cannot  complain.  And  this  is  not  like  the  case 
where  the  indorsee  used  the  indorsement  for  a  purpose  different 
from  that  intended  without  the  consent  of  the  payee  or  indorser. 

2.  Drunkenness  is  no  excuse,  if  the  party  was  not  drawn  in 
by  means  of  the  indorsee,  for  the  purpose  of  taking  an  advantage 
of  him.  At  all  events,  drunkenness,  shott  of  a  deprivation  of 
reason  or  insanity,  will  not  do,  for  then  every  one  will  counter- 
feit intoxication  to  get  clear  of  his  contracts,  and  which  wiU 
lead  to  the  investigation  in  every  case,  first  whether  the  party  was 
really  intoxicated,  and  what  was  the  degree  of  intoxication,  and 
whether  it  should  prevail  to  exonerate  the  person  from  his  en- 
gagement, producing  the  greatest  uncertainty,  difficulty  and 
variety  of  decision  upon  cases  similarly  circumstanced,  and 
subjecting  everything  to  the  control  and  Uie  fluctuating  opinions 
of  juries. 

8.  Delivery  over  of  the  note  is  not  absolutely  void,  but  so,  at 
the  election  of  the  loser  by  gaming,  who  may  or  may  not  take 
advantage  of  the  act,  and  who  must  show  his  election  by  action 
against  the  receiver  within  the  time  prescribed  by  the  act, 
which  limitation  if  not  observed  will  make  the  delivery  or  pay- 
ment good  forever.  Here  he  might  have  brought  detinue,  or , 
some  appropriate  action,  for  the  recovery  of  the  note,  but  failed 
to  do  so.  Nor  could  Qordon  tell  whether  he  ever  would  avail 
himself  of  the  act  or  not.  The  payee  should  not  be  allowed  by 
his  own  misconduct  to  throw  upon  the  payor  or  obligor  the 
difficulty  of  contending  either  with  him  or  the  indorsee,  when 
he  was  honestly  ready  to  perform  his  contract  as  made,  or  in 
any  other  way  than  by  the  reclamation  of  the  note  in  due  time 
by  the  means  which  the  law  has  marked  out. 

Judgment  for  Gordon. 

On  the  question  of  the  avoidance  of  a  contract  on  the  ground  of  intozioai 
Uon,  see  the  note  to  Wcide  v.  Colvert,  12  Am.  Dec  652;  alao,  Wiggle9toofih  v. 
Steers,  3  Id.  602.  On  the  subject  of  gaming  contracts,  see  note  to  Dowu  v. 
Quarlea,  12  Id.  337;  Chiles  ▼.  Coleman,  Id.  396. 
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Kocaxt's  BaooRD  as  Evxdzvoi.— A  nuurginAl  entiy  in  the  book  of  a  deoeMod 
noteiy,  opposite  the  proteet  of  the  diahonor  of  a  bill  stating  "indoner 
duly  notified  in  writing,"  ie  admiuible  as  evidence. 

DidSiONS  OF  SuFBEMK  GouBT  OF  THE  UNITED  STATES,  npon  general  ques- 
tions, ought  to  be  followed  by  the  state  courts. 

BxTBOSPBcriTB  Lawb. — ^The  proyision  of  the  constitution  of  Tennessee,  for- 
bidding retrospeotiye  laws  considered  and  held  to  prohibit  laws  impairing 
existing  rights,  but  not  to  extend  to  laws  preserving  rights  from  destmo- 
tion. 


Wbtt  of  error  in  an  action  against  the  indorser  of  a  negotiable 
promiasory  note.     The  facts  are  stated  in  the  opinion. 

Hatwood,  J.  The  declaration  states  a  bill  single,  drawn  by 
Balch,  payable  to  Whitesides,  who  indorsed  to  Bell,  and  he,  by 
his  attorney,  Whitesides  to  Perkins,  to  be  paid  ninety  days  after 
the  twenty-ninth  of  May,  1819,  or  in  other  words,  on  the 
thirtieth  of  August,  allowing  for  the  three  days  of  grace.  On 
the  thirtieth  of  August  it  was  presented  to  Balch  for  payment, 
who  failed  to  pay.  Non-assampsit  was  pleaded  by  Bell,  and 
there  was  a  verdict  and  jadgment  for  the  plaintiff,  and  an  ap- 
peal to  this  court  in  the  nature  of  a  writ  of  error.  The  bill  of 
exceptions  states  that  the  plaintiff  offered  to  read  a  protest,  to 
prove  a  demand  and  notice  to  the  indorser,  Bell,  and  Jacob 
Perkins,  to  prove  that  the  notary  was  dead  and  was  in  the  habit 
of  serving  notices  on  indorsers;  all  which  was  objected  to,  but 
the  testimony  was  admitted.  The  proof  was,  that  Bell  lived  six 
or  eight  miles  from  Charlotte,  and  that  Perkins,  the  notary,  who 
is  now  dead,  always  directed  notices  of  protest  against  the  de- 
fendant, to  him  near  Charlotte,  Dickson  county,  Tennessee. 
This  note  was  protested  on  Monday,  the  thirtieth  of  August. 
The  mail  left  Nashville  for  Charlotte  on  Tuesday  in  every  week, 
and  a  letter,  put  into  the  mail  on  Wednesday,  would  reach 
Charlotte  nearly  a  week  later  than  if  put  in  on  Tuesday.  Jacob 
Perkins  said  it  was  the  habit  of  his  father  to  make  out  the  pro- 
test the  same  evening  the  note  was  dishonored,  and  to  send  notice 
the  first  mail  after  the  day  of  protest,  when  the  indorser  lived 
out  of  town,  directed  to  the  nearest  post-office  to  which  the  in- 
dorser lived.  The  defendant  in  error,  Perkins,  read  from  the 
book  kept  by  the  notary,  Perkins,  in  his  life-time,  a  marginal 
note  made  opposite  to  the  counterpart  or  copy  of  this  very  pro* 
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test  and  written  in  these  words,  ''  indoraer  duly  notified  in 
writing,  September  1, 1821." 

On  a  former  occasion,  not  being  apprised  of  the  late  deciBion 
of  the  supreme  court  of  the  United  States,  and  examining  the 
question,  BriUsh  authorities,  1  Salk.  285;  15  O.  32;  3  Campbell, 
805,  377,  they  seemed  to  result  in  this  conclusion,  that  an  entry 
made  by  one  who  has  peculiar  means  of  knowing  the  fact,  and 
who,  if  liring,  could  be  a  witness  to  prove  it,  shall  be  received 
as  secondary  evidence  after  his  death,  if  fortified  with  the  pre- 
sumption in  favor  of  its  veracity  by  the  circumstance  that  such 
entry  either  charged  the  maker  of  it,  or  discharged  some  per- 
son who,  but  for  the  entry,  would  be  Hable  to  him.  And  as 
the  entry  made  in  that  case  upon  the  books  of  the  dead  notary 
neither  charged  himself  nor  were  prejudicial  to  him,  that  it 
was,  therefore,  without  the  mark  which  gives  to  it  the  capacity 
of  being  considered  as  eyidence.  But  since  that  time  we  have 
been  furnished  with  a  decision  lately  made  in  the  supreme 
court  of  the  United  States,  in  the  case  of  Nichols  and  Webb, 
which,  in  my  apprehension,  makes  it  a  duty  to  conform  our 
judicial  opinions  to  it  in  all  the  instances  that  are  cleariy  within 
its  scope;  otherwise,  upon  a  subject  in  which  all  the  states  are 
interested,  one  rule  might  prevail  in  one  state,  another  in  the 
second,  and  in  the  third  another,  and  instead  of  equal  benefits 
extended  to  all  the  citizens  of  the  union,  some  of  them  must 
necessarily  suffer  by  remedies  of  a  more  confined  operation 
than  others,  to  the  influence  of  which  they  might  be  subjected 
in  other  parts  of  it.  The  natural  tendencies  of  which  differ- 
ences must  be  disgust  and  alienation  from  the  government, 
besides  the  injustice  and  wrong  to  individuals.  The  rules, 
therefore,  adopted  by  the  supreme  court  should  be  followed  by 
all,  when  made  upon  a  general  subject  which  affects  the  whole. 

The  facts  upon  which  the  supreme  court  decided  were:  '*  That 
Perkins,  the  notaiy,  who  is  now  dead,  and  who  was  the  father 
of  the  witness,  Sophia  Perkins,  kept  a  regular  record  of  his 
notarial  acts,  and  uniformly  entered  in  a  book  kept  by  himself, 
or  caused  the  deponent  to  do  it,  exact  copies  of  the  notes,  bills, 
etc.,  and  in  the  margin,  opposite  to  the  copy  of  the  protest, 
made  memoranda  after  notification  to  the  iudorsers,  if  any,  of 
the  fact  of  such  notification  and  the  manner.  And  that  his 
notarial  record  Lad  been,  ever  since  his  death,  in  the  house 
where  she  lived."  And  to  her  deposition  she  annexed  and  ver- 
ified as  true  a  copy  of  the  protest  in  the  case.  The  copy  of  the 
protest  states  the  demand  and  the  day,  and  a  memorandum  in 
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this  margin,  "  duly  notified  iu  writing,  nineteenth  July,  1819. 
the  last  day  of  grace  being  Sunday,  the  eighteenth.  W.  Per- 
kins." The  same  objection  lay  to  the  generality  of  the  knar- 
ginal  note  as  here,  for  not  specifying  the  facts  upon  which  the 
entry  of  due  notification  was  made,  so  that  the  court  might 
judge  whether  he  was  warranted  in  the  assertion  that  the  in- 
dorser  was  duly  notified.  It  did  not  preyail  there,  because 
possibly  that  was  the  best  evidence  then  extant,  and  ought  to 
be  submitted  to  the  jury,  who  possibly  might  infer  the  neces- 
saiy  fact  which  it  tended  to  prove,  rather  than  by  excluding 
the  testimony  to  destroy  the  fact  inevitably  though  it  might 
really  exist.  And  now  we  ought  to  consider  the  same  entiy 
capable  of  proving  the  same  facts  which  it  was  then  deemed 
competent  to  prove,  if  the  jury  thought  proper  to  believe  the 
fact  which  it  tended  to  establish,  namely,  that  he  either  gave 
notice  personally,  or  by  the  mail,  which  went  on  the  next  suc- 
ceeding day  after  the  demand  made,  to  the  post-office  nearest 
the  place  of  residence  of  the  indorser.  By  the  decision  in  Webb 
and  Nichols^  the  first  of  September  may  be  taken  to  be  the  day 
on  which  the  notice  was  given,  as  there  the  first  of  July  was 
taken  to  be  the  day  of  notice,  or  it  might  be  by  a  written  com- 
munication lodged  in  the  post-office  on  that  day,  to  be  sent  by 
the  next  mail,  which  would  have  been  too  late;  or  it  might  be 
by  personal  notice  served  on  that  day,  which  would  have  been 
good,  or  by  mail  on  the  thirty-first,  though  the  entry  was  not 
made  till  the  first  of  September.  It  was  competent  to  be  given 
to  the  jurv,  because,  if  taken  by  them  in  either  of  two  ways,  it 
proved  a  good  notice,  and  they  were  the  judges  to  determine 
whether  it  proved  that  more  than  the  other. 

Certainly  we  have  further  matter  to  determine,  which  the 
supreme  court  had  not,  whether  there  ought  to  be  a  new  trial 
for  the  insufficiency  of  the  evidence  to  support  the  verdict. 
The  rule  we  are  governed  by  on  the  subject  is  not  to  grant  a 
new  trial  unless  the  facts  proved  be  grossly  inadequate  to  that 
end,  and  here  we  cannot  say  so,  taking  into  view  the  testimony 
of  Jacob  Perkins,  who  says  it  was  the  habit  of  his  father  to 
make  out  the  protest  the  same  evening  the  note  was  dishonored, 
and  to  send  notice  by  the  first  mail  after  the  protest.  We  can 
not  discover  that  the  jury  were  unfounded  in  believing  in  testi- 
mony that  the  notice  was  sent  in  the  mail  on  the  thirty-first, 
though  the  entry  of  its  transmission  was  not  made  till  the  first 
of  September,  or  that  it  was  given  personally  on  the  first  of 
September.    This  testimony  of  the  son  is  not  to  be  rejected  as 
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inoompeieni,  because  it  is  of  the  same  species  and  reoeiTable 
upon  the  same  principles  as  was  the  evidence  of  the  notary  in 
the  case  of  Miller  and  Hockley^  5  Johns.  876,  and  as  was  the 
evidence  in  the  case  cited  from  Campbell,  3  Campbell,  305, 379. 
In  both  cases  the  fact  is  not  proved  directly,  but  inferred  from 
circumstances  which  induced  a  presumption  of  the  fact.  It  is, 
therefore,  impossible  to  say  that  the  evidence  is  palpably  in- 
sufficient for  the  support  of  the  verdict. 

Is  the  entry  of  "  duly  notified,"  which  was  before  the  supreme 
court,.  di£ferent,  in  point  of  respectability  and  credit,  from  tbe 
entry  in  the  same  words  which  is  before  us  ?    There  it  was  read 
from  the  books  of  the  notary,  in  which  he  recorded  his  notarial 
acts,  or  caused  them  to  be  recorded  by  his  daughter,  which 
books  had  been  in  the  house  where  she  lived  ever  since  hia 
death.     Here  was  read  from  the  book  kept  by  Washington  Per- 
kins in  his  life-time,  a  marginal  note,  made  opposite  to  the  copy 
of  this  very  protest  and  note,  ^*  duly  notified  in  writing."    The 
identity  of  the  books  is  recognized  in  the  latter  instance,  bat  in 
the  former  was  proved  by  the  circumstances  deposed  to.    There 
is  no  substantial  difference  between  them.     The  testimony,  it 
must  be  admitted,  is  imperfect  and  unspecific,  and  capable  only 
of  raising  probability,  to  which  the  jury  may  give  the  weight  they 
think  it  merits.     It  is  not  received  as  primary  and  direct  evi- 
dence, but  only  as  secondary,  for  want  of  the  primary  and  better 
evidence  which,  by  the  death  of  the  notary,  is  now  unattainable. 
And  it  is  received,  not  because  of  any  innate  mark  of  veracity, 
such  as  is  relied  upon  by  the  British  cases  before  cited,  but  upon 
a  quite  different  principle,  the  prevention  of  a  great  public  in- 
convenience, by  the  loss  of  facts  upon  which  depend  the  rights 
of  individuals,  which  must  perish  if  those  facts  become  extinct. 
The  general  modern  custom  to  make  demand,  and  to  give  notice 
by  notaries,  is  the  origin  of  this  necessity,  and  produces  this 
dilemma,  that  either  the  debts  dependent  upon  this  testimony 
be  lost,  or  this  new  species  of  evidence  must  be  admitted  to 
prove  as  much  as  it  can.     The  court  has  chosen  the  lesser  of 
two  evils,  and  has  proceeded  on  grounds  similar  to  those  upon 
which  entries  made  by  a  merchant's  clerk  who  is  dead  are  ad- 
missible; the  only  difference  being  that  here  is  a  more  urgent 
and  public  necessity  than  in  the  case  of  the  merchant's  clerk. 
The  reason,  however,  of  its  reception  points  out  and  limits  its 
extent.    Being  secondary,  it  is  not  to  be  received  where  the  pri- 
mary may  be  obtained.    The  notary,  for  instance,  being  still  liv« 
ing,  who  made  the  entry,  or  the  entry  having  been  made  upon 


July,  1823.]  Bell  v.  Perkins.  749 

the  informatioii  of  a  person  still  living,  or  indeed  of  any  person 
bat  the  notary  himself;  for  in  any  of  these  cases  secondary  tes- 
timony is  not  the  bes£  which  it  is  in  the  power  of  the  party  to 
produce,  and  therefore  he  is  not  allowed  to  produce  it  at  all. 
Supposing  the  evidence  not  to  be  admissible  by  the  rules  of 
common  law,  then  it  is  apprehended  by  one  of  the  counsel  that 
an  attempt  will  be  made  to  bring  this  case  within  the  provisions 
of  the  act  of  1820,  ch.  25,  and  his  opinion  is,  that  if  it  be  cov- 
ered by  that  law  the  same  is  unconstitutional,  being  a  retro- 
spective law.  That  position  the  learned  counsel  endeavored 
to  maintain  in  a  former  argument,  which  was  made  by  him  with 
great  ingenuity,  and  with  as  much  force  as  it  was  possible  to 
apply.     The  position  cannot  be  supported. 

It  is  most  perfectly  correct,  so  far  as  it  regards  the  construo- 
tion  of  laws,  that  a  retrospective  operation  shall  not  be  given 
to  them,  unless  the  manifest  meaning  of  the  law  be  that  it 
should  have  such  operation;  but  where  such  meaning  is  plain, 
the  will  of  the  legislature  should  be  conformed  to  in  fixing  the 
construction.  When  it  is  once  determined  that  the  law  is  man- 
ifestly retrospective,  then,  and  not  before,  arises  the  question 
whether  it  be  repugnant  to  the  constitution  or  not.  Upon  this 
point  it  might  be  sufficient  to  refer  to  two  adjudicated  cases, 
one  in  Overton's  Reports,  the  other  in  the  late  opinion  upon  the 
indorsement  laws;  for  these  ought  to  settle  the  controversy, 
unless  palpably  erroneous,  and  then  they  ought  to  be  rejected, 
as  was  done  in  the  case  of  appeals  from  orders  for  roads,  and 
from  a  practice  in  equity  which  had  been  established  for  several 
years,  at  Knoxville,  two  or  three  terms  ago,  and  in  several  in- 
stances in  modern  times;  but  quitting  hold  upon  these,  and 
briefly  considering  the  point  upon  principle,  the  result  must  be 
the  same.  Article  11,  section  20,  of  the  constitution  says,  "  that 
no  retrospective  law,  or  law  impairing  the  obligation  of  con- 
tracts, shall  be  made."  Does  it  mean  all  retrospective  laws  in 
p^eneral,  or  only  some  of  a  particular  description,  and  if  the 
latter,  of  what  particular  description  ?  Not  retrospective  laws  in 
general,  for  then  no  law  could  be  made  for  the  remuneration  of 
past  services,  not  even  the  members  of  assembly,  their  clerks  and 
doorkeepers,  at  the  end  of  each  session  of  assembly.  Nor  could, 
further  time  be  given  for  the  probate  and  registration  of  deeds, 
of  which  there  never  was  any  doubt  from  the  first  assembly  after 
the  formation  of  the  constitution  to  this  day.  Such  probates 
and  registrations  have  been  sanctioned  in  a  thousand  instances 
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bjr  our  oouris  of  jostice.  Nor  can  it  mean  laws  made  for  the 
preservation  and  eetablishment  of  just  rights  and  titles,  which 
have  become  imperfect  and  infirm  by  the  non-observance  of 
some  legal  ceremony,  for  these  laws  are  not  to  take  away  rights, 
but  to  confirm  and  establish  them. 

Laws  for  providing  easier  modes  for  proving  deeds;  for  re- 
warding past  services;  for  mending  mistakes  in  grants  and  deeds; 
for  giving  verdicts  in  evidence  instead  of  judgments;  for  legal- 
izing marriages  made  under  the  Frankland  government,  admin- 
istrations under  the  same  government,  and  judgments  and  sales 
under  its  authority;  and  acts  of  limitation  suspended  during  the 
time  a  war  lasted;  in  such  instances  the  law  is  retrospective,  but 
not  unconstitutional,  because  not  such  retrospective  laws  as  this 
article  of  the  constitution  prohibits.     There  are  some  retrospec- 
tive laws  which  it  does  prohibit,  ex  posi  /ado  laws  for  instance, 
and  laws  impairing  the  obligation  of  contracts;  these  are  justly 
prohibited  because  they  destroy  existing  rights,  not  preserve 
them  from  destruction.     If  there  be  any  other  such  laws  which 
the  constitution  prohibits,  time  and  future  emergencies  will  bring 
them  to  light;  but  to  say  in  general,  all  retrospective  laws  are 
void,  is  to  introduce  at  one  breath  all  the  disorders  which  have 
been  supposed  by  the  acts  before  mentioned,  and  by  many 
others  which  are  not  at  present  particularly  remembered;  and 
to  wrest  from  the  legislature  a  power  which  has  been  hitherto 
exercised  to  the  great  benefit  of  the  community,  and  for  which, 
in  various  instances,  complete  and  perfect  justice  could  not  be 
procured  without  the  use  of  such  laws,  is  what  this  court,  in  my 
judgment,  have  not  the  right,  and  should  not  have  the  wish,  to 
do.     Whenever  a  legal  right  did  onqe  exist,  and  is  likely  to  be 
lost  by  some  accident,  omission  or  imperfection,  an  act  of  the 
legislature  may  be  interposed  to  prevent  the  loss  and  to  give 
stability  to  such  rights.    In  such  case  no  one  is  deprived  of  his 
property,  but  on  the  contraiy,  loss  of  property  is  obviated,  and 
just  and  equitable  rights,  which  conscience  sanctions,  ore  pre- 
served.   This  the  constitution  does  not  prohibit,  constant  usage 
justifies,  and  conscience  requires.     Far  otherwise  would  it  be, 
if  a  contract  were  violated,  or  the  property  of  one  man  taken  and 
given  to  another. 

The  conclusion  to  be  drawn  from  the  foregoing  premises  ia 
this:  that  the  books  and  protest,  and  copy  of  a  bill  single,  mar- 
ginal notes,  and  the  evidence  of  Jacob  Perkins,  were  all  prop* 
erly  received,  and  that  no  such  ^[ross  misconstructions  made  by 
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the  jury  were  perceptible  as  would  justify  this  court  in  setting 
aside  the  Terdict.    And  the  judgment  ought  to  be  affirmed. 

Whttb,  J.y  was  of  a  contrary  opinion  on  all  the  points. 

Bbowh,  J.y  took  time  to  adTise. 


As  TO  THE  ApMTiWTWTTiiTT  in  eyidenoe  of  the  memonuidA  of  a  daoesMd  no* 
taiy,  aee  Sharj^  y.  BingUy,  12  Am.  Deo.  643;  and  HaUiday  ▼.  MaHmei,  U 
Id.  462.  As  to  the  comtitationality  of  retroepectiye  Iawb,  tee  note  to  Chthen 
T.  Stonmgton^  10  Am.  Dea  131;  Kermehec  Purchase  v.  Laboree,  note,  11  Id. 
S6.    See,  alK>,  Coka  ▼.  County  qfJUadUon,  12  Id.  161,  and  note  thereto. 


Craig  v.  Ghildbess. 

[Pics.  270.] 

Common  Cabbxbb,  Who  is.~One  who  undertakes,  for  a  reward,  to  carry 
goods  from  one  place  to  another,  is  liable  as  a  common  carrier. 

Common  Carriers  arb  Liabls  for  all  accidents,  bat  those  occasioned  by 
the  act  of  God  or  the  public  enemy. 

Writ  of  error  in  an  action  against  a  common  carrier.  The 
facts  are  stated  in  the  opinion. 

Hatwood,  J.  The  defendant  undertook,  for  hire,  to  carry  the 
produce  of  divers  persons  in  boats  from  Nashville  to  New 
Orleans,  there  to  dispose  of  the  same,  and  to  pay  the  proceeds 
to  the  owners.  Amongst  others  for  whom  he  undertook  was 
Craig,  the  plaintiff,  from  whom  he  received  into  his  boat  ten 
thousand  pounds  of  tobacco;  in  crossing  a  current  below  Nash- 
ville, which  sets  in  from  an  island  to  the  right  shore,  the  boat 
was  carried  to  the  shore  by  the  current,  and  was  stove.  Much 
evidence  was  given  on  both  sides,  and  the  court  charged  the 
jury  that  this  being  a  contract  advantageous  to  both  parties,  the 
defendant,  Childress,  was  bound  to  use  ordinary  or  reasonable 
diligence,  or  that  degree  of  care  which  most  prudent  men  take 
of  their  property,  and  that  under  the  circumstances  of  this  case, 
the  defendiuit  was  bound  to  apply  that  degree  of  skill  which 
was  necessary  for  the  safe  transportation  of  the  tobacco,  guard- 
ing against  all  accidents  with  reasonable  care  and  diligence; 
and  was  bound  to  take  care  of  the  tobacco,  as  well  after  it  was 
taken  from  the  wreck  and  landed,  as  whilst  it  was  on  board. 
There  was  a  verdict  and  judgment  for  the  plaintiff  in  the  cir- 
cuit court,  and  an  appeal  in  the  nature  of  a  writ  of  error  to  this 
court. 

And  first,  as  to  the  charge  of  the  court,  the  defendant  cannot 
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complain,  for  it  was  more  in  his  faTor  than  it  ought  to  haye 
been.  One  who  undertakes,  for  a  reward,  to  conyej  pioilaoe 
or  goods  of  any  sort,  from  one  place  upon  the  river  to  another, 
becomes  thereby  liable  as  a  common  carrier.  Having  to  transact 
the  business  intrusted  to  his  care  at  places  distant  from  the  res- 
idence of  the  plaintiff,  it  is  always  difficult,  and  frequently  im- 
possible, for  the  plaintiff  to  obtain  the  evidence  necessary  to  fix 
fraud  or  negligence  on  the  defendant;  and  to  supersede  this 
difficulty,  the  law  throws  the  burden  of  proof  upon  the  defend- 
ant, to  exempt  himself  from  the  plaintiff's  action,  and  makes 
him  liable  for  all  accidents  but  those  which  are  occasioned  by 
the  act  of  God  or  of  a  public  enemy.  He  must  know  and 
avoid  dangerous  parts  of  the  navigation,  such  as  currents, 
rocks,  sawyers  long  fixed,  whirlpools,  etc.,  and  should  possess 
the  knowledge  which  is  necessary  to  avoid  the  dangers  which 
they  threaten.  Certain  events  may  be  specially  provided 
against  in  the  contract,  and  then  the  carrier  will  not  be  liable 
for  them;  but  he  will  be  liable  for  all  others  not  specified  in  the 
contract,  or  included  in  the  exceptions  which  the  law  makes,  as 
before  stated.  Here  the  loss  is  occasioned  from  not  being  well 
acquainted  with  this  current  and  with  the  manner  of  navigating 
there,  so  as  to  evade  the  dangers  to  be  apprehended  from  it. 
Nor  was  he  provided  with  a  skillful  pilot,  nor  with  boatmen 
sufficiently  acquainted  with  the  navigation  of  the  river;  nor» 
after  the  accident  happened,  did  he  take  sufficient  care  to  pre- 
serve such  parts  of  the  cargo  as  by  careful  management  might 
have  been  preserved. 

Whtts,  J. ,  concurred. 

Judgment  affirmed. 

Pecs,  J.,  was  absent;  Bbown,  J.,  having  been  of  counsel,  did 
not  sit. 


Who  arb  Common  Cabsibbs. —JfcOZuru  v.  Hammond,  1  Am.  Deo.  698» 
ind  note;   WiOiams  v.  Branson,  4  Id.  562;  Dwighi  v.  Brewster,  11  Id.  133. 

LxABiLTTT  OF  CoMMON  Cabrikrs. — Hunt  V.  Morris,  12  Am.  Dec  489^ 
Qote;  CoU  v.  JicMeehen,  5  Id.  200;  SeM^eUn  v.  Harvey,  6  Id.  200;  WiOiamt 
V.  Grant,  7  Id.  236;  EUioU  v.  EosseO,  6  Id,  SOO. 
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m'ABJ),  Impbachiko. — ^An  awwrd,  if  good  upon  its  face,  can  be  impeached 
only  by  showing  misoonduot  in  the  arbitrators.  If,  on  the  face  of  the 
award,  it  appears  that  improper  testimony  was  received,  it  may  be  set 
aside;  or  if  a  mistake  of  fact  appears  by  the  award  or  is  confessed  by 
the  arbitrators,  the  matter  may  be  recommitted  to  them;  but  the  ooort 
cannot,  by  extrinsic  evidence,  inquire  into  the  justice  of  the  award. 
BITRATOBS  ABB  TO  DsciDE,  according  to  their  own  opinion  of  equity  and 
conscience,  and  are  not  bound  to  observe  any  precedents  or  positive  rules 
of  law. 

Apfsal  from  a  judgment  on  an  award. 
The  facte  are  stated  in  the  opinion. 

Hatwood,  J.  There  being  actions  at  law  depending  between 
these  parties,  they  left  the  matters  in  dispute  to  arbitration. 
An  award  was  made,  and  judgment  entered  accordingly. 
Jocelyn  had  first  moved  that  it  might  be  set  aside,  because,  as 
he  alleged,  the  arbitrators  had  entertained  a  wrong  opinion 
upon  the  construction  of  certain  written  articles  between  him- 
self on  the  one  side,  and  Donnel  and  Harris  on  the  other;  and 
because,  as  he  alleged,  he  had  admitted  before  them  the  cor- 
rectness of  a  certain  account  exhibited  by  Donnel,  and  that,  by 
mistake,  they  had  taken  and  acted  on  another,  which  he  never 
meant  to  admit.  This  allegation  is  not  otherwise  proved  than 
by  his  own  oath,  and  is  disproved  by  others. 

An  award  good  upon  the  face  of  it  cannot  be  impeached  but 
upon  objections  which  go  to  the  misbehavior  of  arbitrators.  If 
the  reception  of  illegal  evidence  appear  upon  the  award  it  may 
be  set  aside,  or  if  a  mistake  of  fact  appear  upon  the  face,  or  by 
confession  of  the  referees,  it  shall  be  recommitted;  but  the 
court  cannot  inquire  by  extrinsic  testimony  into  the  justice  of 
the  award,  for  that  would  be  to  try  the  matters  in  dispute  de 
n0vo.  If  the  arbitrators  upon  their  award  have  meant  to  go  by 
the  rules  of  law,  and  have  mistaken  the  same,  the  award  may, 
perhaps,  be  set  aside  for  such  mistake;  though  even  this  is 
doubtful.  But  where  no  such  intent  appears  in  the  face  the 
most  obvious  deviations  from  the  rules  of  law  will  not  vitiate 
the  award.  Arbitrators  are  to  decide  according  to  their  own 
opinions  of  equity  and  conscience,  without  being  tied  down  to 
the  observance  of  precedents  either  of  law  or  equity,  or  of  any 
other  positive  rules:  10  Johns.  149. 

Judgment  afiirmed. 

Whttb,  J.,  concurred. 

Ax.  Dso.  Vol.  XIV— 48 
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For  what  Cacszs  an  Award  kat  be  Impeached. — In  MUeheU  v.  Curram^ 
1  Mo.  App.  453,  the  court  say:  '* There  are  five  groondB,  and  onlj  five, 
upon  which  the  courts  will  set  aside  an  award.  These  are:  1.  The  insuffi- 
ciency of  the  award.  That  means  that  it  is  not  certain,  final,  or  matnal; 
that  it  does  not  embrace  all  matters  submitted  to  the  arbitrators;  or  that  it 
does  embrace  matters  not  submitted  to  arbitration;  2.  A  mistake  in  fact  or 
law  apparent  on  the  face  of  the  award;  3.  Irregularity  of  the  arbitrators  in 
their  proceedings;  as  a  refusal  or  neglect  to  examine  witnesses,  or  in  not  giv- 
ing notice  of  the  meetings;  4.  Corruption  or  misbehavior  of  the  arbitrators; 
6.  Fraud  or  concealment  of  the  evidence  by  the  parties  obtaining  the 
award.*' 

1.  An  award  is  mutual  if  the  controversy  or  demand  is  finally  disposed 
of,  so  that  the  same  claim  cannot  again  be  made  the  subject  of  a  soit  at 
law:  Morse  on  Arbitration  and  Award, 378;  BorrttU  v.  PatUraont  1  Am.  Bee 
676;  BUuMedgt  v,  Simpaon,  2  Id.  614;  Jacob  v.  Ketcham,  37  CaL  IdS.  It  is 
essential  to  the  validity  of  an  award  that  it  be  certain  and  final:  Waite  v. 
Barry,  12  Wend.  377;  Comer  v.  Thompton,  54  Ala.  265.  But  this  certainty 
is  sufficient  if  it  is  certain  according  to  a  conmion  intent,  and  consistent  with 
fair  presumption:  Purdy  v.  Dtlavan,  1  Gaines,  303;  Karihaus  v.  Ferrfr,  1 
Pet.  222;  Cox  v.  Jogger,  2  Cow.  638.  An  award  may  be  set  aside  if  it  decides 
matters  not  referred  to  the  arbitrators:  Riehardaon  v.  Payne,  55  Ga.  167; 
ColUfta  V.  Freas,  77  Pa.  St.  493.  If  it  appear  on  the  face  of  an  award  that 
the  arbitrators  did  not  pass  upon  all  that  was  particularly  referred  to  them 
the  award  will  be  bad:  BlaMedgt  v.  Simpeon,  ntpra;  Porter  v.  »Scott,  7  CaL 
312.  But  otherwise  if  it  does  not  appear  upon  the  face  of  the  award:  Buci> 
man  v.  Ranaom,  35  N.  J.  L.  565;  Hoagland  v.  Veghte,  2  Zabr.  92. 

2.  Nearly  all  the  decisions  agree  that  where  a  mistake  of  law  or  of  fact  is 
apparent  upon  the  face  of  the  award  it  will  be  good  ground  for  setting  aside 
the  award:  Nanee  v.  Thompson,  1  Sneed,  321;  PUaeants  v.  lioaa,  1  Am.  Dec. 
449;  Alhan  v.  Boktn,  2  Id.  660,  and  note;  Halttead  v.  Seaman,  52  How.  Tt. 
415.  These  cases  all  decide  that  the  mistake  must  be  apparent  on  the  face 
of  the  award  in  order  to  constitute  a  good  ground  for  impeaching  it.  There 
is  another  line  of  decisions  which  modifies  the  doctrine  of  the  decisions  just 
given  in  this,  that  they  allow  extianeons  evidenoe  to  be  introduced  to  show  a 
mistake  of  law  or  of  facts  on  the  part  of  the  arbitrators.  In  Conger  v.  James,  2 
Swan,  213,  it  is  held  that  a  mistake  in  a  matter  of  fact  apparent  on  the  face 
of  the  award,  or  by  evidence  of  the  arbitrators,  is  a  valid  objection.  In  Nance 
V.  Thompson,  1  Sneed,  321,  the  court  say,  in  a  mixed  question  of  law  and  fact, 
the  mistake  must  appear  on  the  face  of  the  award,  or  in  some  writing  of  the 
arbitrators  referred  to  in  or  accompanying  the  award.  Morse  says:  "  Less 
hesitation  has  been  manifested  in  treating  as  conclusive  the  findings  of  arbi- 
trators upon  facts,  than  their  rulings  upon  principles  of  law:"  Morse  on  Ar- 
bitration and  Award,  316.  In  Fain  v  Headerick,  4  Coldw.  338,  it  is  decided 
that  if  the  arbitrators  assume  to  decide  strictly  according  to  law,  and 
mistake  it,  although  the  mistake  be  made  out  by  extraneous  evidence 
that  will  be  sufficient  to  set  it  aside.  See,  to  the  same  effect^  Staie  of 
Tenn.  v.  Ward,  9  Tenn.  100;  Moore  v.  Suckess,  23  Gratt  160;  Nance  v. 
Thompson,  1  Sneed,  321.  On  the  question  of  what  is  the  effect  of  a  mistake 
made  by  the  arbitrators  in  matter  of  law  or  of  fact  not  obvious  on  the  face  of 
the  award,  the  decisions  in  this  oountry  and  in  England  are  very  conflicting. 
It  is  impossible  to  reconcile  them.  The  tendency  of  the  later  and  higher 
authorities,  however,  both  in  this  country  and  in  England,  is  decidedly  in 
favor  of  sustaining  the  conclusiveness  of  the  award  against  objections  mads 
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on  tlia  ground  of  miatake  of  l*w  or  f Act  not  apparent  from  the  face  of  the 
award  itself.  In  the  important  case  of  the  BaeUm  Water  Power  Co,  y.  Oray, 
0  Mete.  131,  Shaw,  C.  J.,  speaking  on  this  subject,  says:  "Their  decisions  of 
matter  of  fact  and  law,  thns  acting  within  the  scope  of  their  authority,  is 
oonclusive,  upon  the  same  principle  that  a  final  judgment  of  a  court  of  last 
resort  is  conclusiTe:"  p.  165.  Again,  he  says  at  p.  166,  "But  when  the  parties 
have  expressly  or  by  reasonable  implication  submitted  the  questions  of  hiw  as 
well  as  the  questions  of  fact  arising  out  of  the  matters  of  controyersy,  the  de- 
cision on  both  subjects  is  final.**  The  principles  here  laid  down  have  been 
cited  and  approved  in  numerous  decisions  in  this  country:  Indiana  Cent,  R, 
R.  Co.  v.  Bradley,  7  Ind.  49;  Brown  v.  Clay,  31  Me.  520;  RundeU  v.  La  Fleur, 
0  Allen,  484.  Li  England  in  a  late  case,  Cockbnm,  C.  J.,  in  discussing  the 
subject,  says:  "  But  the  modem  cases  which  have  been  cited  certainly  go  the 
length  of  deciding  that  unless  there  be  something  upon  the  face  of  an  award 
to  show  that  the  arbitrator  has  proceeded  upon  grounds  whieh  are  not  sus- 
tainable in  point  of  law,  the  court  will  not  entertain  an  objection  to  it:'* 
ffodgkinson  v.  Femie,  3  C.  B.,  N.  S.  189. 

3.  Story,  J.,  in  LiUz  v.  Linthkunif  8  Peters,  178,  says:  "If  an  award  was 
made  without  due  notice  to  the  parties,  it  ought,  on  the  plainest  principles 
of  justice,  to  be  set  aside:**  See,  also,  Elmendorff  v.  Harris,  23  Wend.  628; 
Dickhuon  v.  R.  R.  Co.,  7  W.  Va.  390. 

4.  "Courts  of  Equity  will  relieve  against  the  partiality  or  corruption  of 
arbitrators:**  Hyeronimtu  v.  AUiwm,  52  Mo.  102;  Newland  v.  DouglaM,  2 
Johns.  61;  Boston  fV,  P,  Co,  v.  Gray,  6  Mete.  131;  Smithy,  Cooley,  5 Daly, 
401. 

5.  "An  award  may  undoubtedly  be  impeached  and  avoided  by  proof  of 
fraud,  provided  it  be  fraud  practiced  upon  or  by  the  referees:**  Strong  v. 
Strong,  9  Gush.  560;  Brown  v.  BeUows,  4  Pick.  179;  UnderhiU  v.  Van  Cart- 
land^  2  Johns.  Ch.  361;  Beam  v.  Maeomber,  33  Mich.  127;  Dickinson  v.  R, 
R.  Co.,  7  W.  Va.  390. 

In  this  country,  arbitrators  are  not  bound  by  any  strict  rules  of  law  as  to 
the  admission  of  evidence,  nor  is  it  a  matter  of  any  consequence  how  they 
reach  an  agreement:  Morse,  p.  165;  Beam  v.  Wendell,  22  N.  H.  582.  They 
should  exercise  a  reasonable  judgment  and  discretion:  Brown  v.  Bellows,  4 
Pick.  192.  They  must  all  act  and  consult,  and  hear  evidence,  even  though 
a  majority  may  decide:  Note  to  Moore  v.  Swing,  1  Am.  Deo.  200. 

AWABB,  WHXN  Final.— See  Woodbury  v.  Northy,  ante,  214»  and  note. 


Gbbeb  v.  MoGbaoein. 

[PXGE,  301.] 

Altxbation  in  Will. — ^If  a  testator  directs  one  of  the  witnesses  to  his  will 
to  make  certain  alterations  therein,  which  are  accordingly  made,  and 
assented  to  by  the  testator,  but  not  witnessed,  the  alterations  will  con- 
trol regarding  personal  property,  but  cannot  affect  real  estate.  As  re- 
spects real  estate,  the  will  stands  as  it  stood  before  alteration. 

Revocation  of  Wills. — An  ineffectual  attempt  to  alter  a  will  does  not 
operate  as  a  revocation. 

Appeal  from  a  judgment  of  the  circuit  court  establiahiug  a 
certain  will.     The  facts  are  Btated  in  the  opinion. 
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HiTwooD,  J.  Upon  a  caveat  against  the  probate  of  th<9  sap- 
posed  will  of  John  McCrackin,  deceased,  filed  by  the  plaintiffs 
in  the  court  of  pleas  and  quarter  sessions  for  the  county  of 
Washington,  on  the  second  Monday  of  April,  1820,  and  issue 
made  up  of  devisavU  vtl  non;  the  jury  impaneled  to  try 
the  same,  found  a  rerdict  upon  which  the  court  gave  judgment, 
which  was  appealed  from.  And  in  the  circuit  court  of  the 
county  of  Washington,  August,  1820,  another  jury  impaneled 
to  try  the  same  issue  found  a  special  verdict;  that  is  to  say,  that 
the  instrument  of  writing  purporting  to  be  the  last  will  and 
testament  of  John  McCrackin,  deceased,  as  it  was  originally 
drawn,  was  executed  in  due  form  in  the  presence  of  John  Fat- 
ten and  Samuel  O.  Chester,  subscribing  witnesses.  They  also 
find,  after  the  said  paper  had  been  thus  executed  and  attested, 
that  the  testator,  John  McCrackin,  on  the  second  of  February, 
1820,  sent  for  John  Fatten,  one  of  the  subscribing  witnesses, 
and  directed  him  to  alter  the  said  instrument  in  the  following 
particulars,  to  wit,  in  the  fifth  bequest,  which  now  stands  in 
these  words:  ''It  is  my  will  that  my  son,  Henry  McCrackin, 
have  the  house  and  lot  that  he  now  lives  on,  by  paying  two 
hundred  dollars,  to  be  paid  fifty  dollars  per  year,  after  my 
death,  to  be  paid  into  the  hands  of  my  executors;"  which  be- 
quest, in  the  original  instrument,  stood  thus:  '*  It  is  my  will 
that  my  son,  H.  McCrackin,  have  the  house  and  lot  he  now  lives 
on,  by  paying  four  hundred  dollars;  to  be  paid  fifty  dollars  per 
year  after  my  death,  to  be  paid  into  the  hands  of  my  executors. " 
Also,  in  the  tenth  bequest  in  said  instrument,  which  now 
stands  thus:  "  That  it  is  my  will  that  my  negro  girl,  Spice^ 
shall  be  set  free  at  the  age  of  thirty-five,  if  my  wife,  Margaret, 
should  die  before  that  time;  if  not,  to  serve  to  her  mistress's 
death,  and  then  to  be  free,  by  giving  sufficient  security;  and  if 
Spice  should  have  any  children,  they  are  to  be  set  free  at  the 
age  of  twenty-one;"  in  the  original  stood  thus:  "  Itis  my  will 
that  my  negro  girl^  Spice,  be  set  free  at  the  age  of  twenty-five, 
if  my  wife,  Margaret,  should  die  before  that  time;  if  not,  to 
serve  to  her  mistress's  death,  and  then  to  be  free  by  giving 
sufficient  security."  They  also  found,  that  when  the  said  Fat- 
ton,  by  direction  of  the  said  John  McCrackin,  had  made  the 
alterations  aforesaid,  that  said  McCrackin  put  his  finger  on  the 
signature  which  was  to  the  original  instrument,  and  said  he 
acknowledged  it;  and  said  it  was  now  as  he  wanted  it;  but  did 
not  sign  his  name  to  said  instrument,  nor  did  the  said  John 
Fatten  attest  the  said  instrument,  nor  was  the  other  subscribing 


f^^ 


May,  1824.]  Gbeeb  r.  McCiugkin.  757 

witness  present.  They  also  find  that  all  the  body  of  the  said 
instrament  was  in  the  proper  handwriting  of  the  said  John 
Patton.  They  also  find  that  the  signature  to  the  will  was  in  the 
proper  handwriting  of  the  said  John  McCracldn.  They  also 
find  that  the  following  indorsement  on  said  instrument  was 
made  and  attested  by  said  Patton  on  said  will  at  the  time  the 
alterations  were  made,  to  wit:  *'  February  the  2d,  1820,  the 
alteration  concerning  the  negro  girl,  Spice,  was  made  after  the 
will  was  signed,  by  the  consent  of  John  McCrackiu,  signed  John 
Patton;"  which  was  wholly  in  the  handwriting  of  said  Patton, 
as  a  memorandum  to  refresh  his  memory.  The  court  upon  this 
Terdict  established  the  will  as  altered,  and  ordered  it  to  be 
registered  in  the  county  court. 

The  plaintiff's  counsel  contend  that  the  will  is  void  in  toto. 
The  defendant's  counsel  contend  that  the  will  is  good  in  toto^ 
or  so  far  as  it  has  not  been  legally  revoked. 

1.  Supposing  the  altered  clauses  to  be  a  revocation  of  the 
original  clauses,  is  it  a  revocation  of  all  other  clauses,  and  of 
the  whole  will  ? 

2.  Are  the  altered  clauses  a  valid  disposition  of  the  realty 
according  to  the  old  provision,  and  the  new  addition  together? 

3.  If  not  a  valid  disposition,  can  the  intent  to  alter  amount 
to  a  revocation  simply  ? 

1.  A  desire  to  alter  part  is  evidence  of  a  satisfaction  with  all 
other  parts;  and  proves  that  the  devisor  had  no  disposition  or 
design  to  revoke  these  latter  parts;  and  there  is  nothing  in  the 
nature  of  a  will  which  forces  a  repeal  of  the  whole,  when  only 
a  part  is  the  object  of  dissatisfaction.  The  testator  might  say 
by  a  new  will,  I  confirm  all  but  such  a  clause,  and  revoke  that; 
why  not  effect  the  same  end  by  cancellation  of  the  obnoxious 
clause;  or  by  writing  upon  the  will  that  such  clause  shall  not 
stand  as  a  part  of  his  will?  What  inconvenience  follows  from 
the  abrogation  of  part,  letting  the  rest  stand  in  force?  The 
alteration  of  a  deed,  which,  by  its  own  nature,  is  not  revocable, 
will  destroy  the  deed,  because  no  longer  the  same  contract  by 
which  the  obligor  has  agreed  to  be  bound.  But  a  will  is  always 
under  the  power  of  the  testator,  to  be  altered  in  whole  or  in 
part,  according  to  his  pleasure.  And  an  alteration,  either  en- 
tire or  partial,  is  what  no  one  can  complain  of  as  injurious  to 
himself.  It  is  but  the  innocent  use  of  a  privilege  which  the 
law  has  bestowed  upon  him  to  encourage  his  industry,  and  to 
keep  his  dependents  in  the  observance  of  their  duties.  Not 
perceiving  any  reason  for  considering  the  revocation  of  part  tc 
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be  a  revocation  of  the  whole,  the  opinion  which  I  adopt  is,  that 
if  the  appellants  should  even  prevail  to  set  aside  the  clauses 
which  the  testator  attempted  to  alter,  that  no  other  parts  of  the 
will  would  be  thereby  revoked.  In  1  Eq.  Gas.  Ab.  409,  part  of 
the  old  will  was  sustained,  and  the  rest  was  superseded  or  re- 
voked bj  the  new  one.  In  7  Bao.  Ab.  353,  aud  in  356,  the 
original  will  was  established  as  to  the  realty,  leaving  it  to  be 
settled  afterwards,  whether  the  legacies  as  idtered,  should  go 
to  the  legatees  as  altered,  which  examples  show  that  a  part  may 
be  revoked,  and  the  other  not. 

As  to  the  second  question,  are  the  altered  clauses  a  valid  dis- 
position of  the  realty  according  to  the  old  provisions  and  the 
new  additions  together?  The  alterations  show  a  desire  in  the 
devisor  to  affirm  the  devise  of  the  house  and  lot  as  it  stood  in 
the  will  first  executed,  with  a  reduction  of  the  charge  on  the 
devisee  from  four  hundred  to  two  hundred  dollars.  But  the 
new  disposition  is  not  subscribed  by  the  devisor  in  the  presenoe 
of  two  witnesses,  nor  do  they  attest  the  alteration  by  a  sub- 
scription of  their  names  in  his  presence.  The  alteration  in- 
tended has  not  been  completed,  the  new  disposition  is  not 
effected,  but  a  nullity;  and  the  clause-  in  the  will  deyising  the 
house  remains  in  the  same  state  as  before  it  was.  But  it  is  sup- 
posed, though  a  new  disposition  has  not  been  effected,  that  the 
intent  manifested  by  it  to  change  the  former  disposition  may 
be  considered  a  revocation,  and  as  leaving  the  property  con- 
tained in  it  undisposed  of  at  all,  in  which  case  the  heirs  at  law 
will  take  it  as  the  property  of  an  intestate.  To  answer  this  sup- 
position it  must  be  inquired  what  a  revocation  is. 

A  revocation  is  direct  and  simple,  or  it  is  indirect  and  conse- 
quential. The  first  takes  place  where  there  is  a  revocation,  and 
no  disposal  of  the  property  contained  in  the  clause  revoked,  but 
the  same  is  left  to  the  disposal  of  the  law.  It  is  consequential 
when,  by  an  effectual  subsequent  devise,  the  subject  of  a  former 
devise  is  given  to  a  different  devisee.  The  first  devise  ceases 
because  there  is  nothing  upon  which  it  can  operate.  In  this  in- 
stance the  revocation  is  not  effected  till  the  subject-matter  be 
differently  and  effectually  disposed  of.  It  is  not  effected  by  a 
purpose  or  design  to  dispose  differently,  unless  the  purpose  or 
design  be  perfected.  It  is  laid  down  by  the  lord  chancellor,  in 
1  Eq.  Cas.  Ab.  407,  that  if  a  man  devise  lands  to  A.,  and  after- 
wards makes  a  second  will  and  thereby  devises  the  same  lands 
to  B.,  it  shall  be  no  revocation  of  the  devise  in  the  first  to  A«, 
for  it  is  plain  that  A.  was  to  lose  only  what  B.  was  to  gain,  and 
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if  B.  gains  nothing  by  the  second,  A.  will  lose  nothing  that  was 
given  to  him  in  the  first.     But  if  a  man  ezeeate  a  second  will 
which  appears  to  have  no  other  intention  than  to  revoke  the 
first,  and  to  die  intestate,  though  this  second  be  not,  in  all  cir- 
cumstances, duly  executed  as  a  will  whereby  to  pass  lands,  yet 
it  operates  as  a  revocation  of  the  first.    In  the  other  instance  it 
is  the  different  disposition,  not  the  purpose  to  make  it,  that 
produces  the  revocation;  nor,  indeed,  if  the  purpose  were  re- 
sorted to,  would  it  be  sufficient.     Gould  it  be  said  that  a  design 
to  dispose  of  the  property  to  a  new  devisee  is  a  proof  that  the 
devisor  intended  to  die  intestate?    He  intended  to  pretermit 
the  heir,  and  a  revocation  will  introduce  the  heir.    Is  it  possi- 
ble, then,  to  say  that  there  was  an  intent  to  revoke,  without 
going  in  direct  opposition  to  the  intent?    The  quo  animo  is  a 
principal  sign  by  which  to  discover  whether  there  be  a  revoca- 
tion or  not;  for  without  the  quo  animo ,  there  is  no  revocation. 
It  cannot  be  contended  for  a  moment  that  here  the  will  of  the 
testator  was  to  revoke  simply  and  unconnectedly  with  the  new 
disposition  which  he  intended  to  make.     Would  it  not  be  a  very 
unfair  construction  to  defeat  this  devisee  of  all  that  was  in- 
tended  to  be  given  to  him,  because  in  the  attempted  alteration, 
there  is  an  evident  purpose  to  make  the  devise  more  beneficial 
than  before  it  was  i    It  is  most  certain  that  here  is  no  conse- 
quential revocation.    And  as  to  any  direct  and  simple  revoca- 
tion, independently  of  a  new  or  substituted  devise,  it  seems 
almost  impossible  that  it  can  be  contended  for  as  this  case  is 
circumstanced;  but  a  few  remarks  upon  this  subject  may  not  be 
wholly  useless.    A  parol  revocation  of  a  written  will  was  not 
prohibited  in  England  till  the  act  of  29  Gh.  II,  called  the  statute 
of  frauds  and  perjuries:  T.  T.  409;  Litt.,  sec.  168;  Plow.  344; 
3  Bep.  36;  4  Id.  67;  8  Id.  82;  Dy.  318.    In  this  country  it  was 
not  prohibited  till  1784,  Gh.  22,  sec.  11. 

By  the  statute  of  fraud  and  perjuries,  a  revocation  simply  is 
required  to  be  in  writings  subscribed  by  the  devisor  in  pres- 
ence of  three  witnesses;  our  act  of  1784  is  silent  upon  the  sub- 
ject. Is  it  deducible  from  the  principles  of  law  applied  to  the 
provisions  of  the  act  of  1784,  that  a  revocation  of  a  devise  exe- 
cuted as  required  by  this  act,  subscription  by  the  devisor  in 
presence  of  two  witnesses,  and  by  their  subscription  in  his 
presence,  should  still  be  revocable  by  parol,  as  before  the  act  of 
1784,  or  is  the  contrary  deducible?  One  consequence  of  the 
affirmative  would  be,  that  a  will  executed  with  all  the  solemnities 
which  the  law  requires,  might  be  overturned  by  the  oath  of  a 
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nxigle  witness  deposing  iothe  declaration  of  a  deYisor,  made  to 
no  other  person  but  himself.     The  principle  of  law  is,  that  the 
annihilation  of  an  instrument  in  general  is  to  be  effected  by  as 
much  solemnity  as  was  necessarily  employed  in  its  constitation; 
otherwise,  there  is  more  CTidence  for  the  continuance  of  the 
thing  established  than  there  is  for  its  dissolution.      This  indi- 
cates a  rejection  of  the  idea  that  a  revocation  by  parol  is  yet  prac- 
ticable.    The  same  is  indicated  by  other  signs.     If  a  written 
will  of  personalty  cannot  be  revoked  by  a  subsequent  nuncupa- 
tive will,  unless  proved  by  two  witnesses,  can  it  be  revoked  by 
a  written  will  not  signed  by  the  testator,  and  not  attested  by 
any  witness;  by  a  mere  writing  made  by  one  witness,  by  his 
direction,  either  upon  the  face  of  a  former  will,  or  upon  any 
separate  and  detached  paper  ?    This  evidence  of  revocation  is 
less  weighty  than  that  by  a  nuncupative  will  is  required  to  be, 
and  if  in  that  case  no  revocation  is  produced,  so  neither  does 
it  seem  to  be  in  the  other.    If  a  written  will  of  personalty  can- 
not be  revoked  by  a  nuncupative  will,  unless  proved  by  two  wit- 
nesses, though  the  written  will  be  good  without  the  attestation 
of  two  witnesses,  is  it  not  inconsistent  to  say  that  a  written  will 
of  realty,  executed  and  attested  by  the  signature  of  the  testator, 
and  of  two  subscribing  witnesses,  may  be  revoked  by  parol  di- 
rections given,  or  declaration  made,  toone  witness  only  ?    These 
considerations  seem  to  evince  that  a  direct  revocation  of   a 
devise  of  realty  cannot  be  made  with  less  ceremony  than  is 
requisite  to  a  will  of  realty.     With  regard  to  that  clause  of  the 
first  will  which  respected  the  freedom  of  the  testator's  slave 
named  Spice,  after  arrival  to  the  age  of  twenty-five  years,  it 
concerns  personalty  only.    The  question  is,  whether  such  altera- 
tion by  his  direction,  without  signature  or  attestation,  is  a  good 
bequest.     Setting  his  hand  to  it,  would  have  been  a  good  will 
of  personalty,  without  any  attestation  of  witnesses,  as  decided, 
1  Eq.  Cas.  Ab.  409,  because  the  statute  having  not  directed  any 
other  mode  of  making  a  will  of  personalty,  than  what  existed  at 
the  common  law,  the  law  still  continued  by  which  this  would 
have   been  a  good   will   of  personalty:  3  Gh.  Bep.  155,  161. 
And,  if  less  evidence  by  the  old  law  than  the  subscription  by 
the  testator  would  do,  such  as  a  mere  writing  made  by  him  or  by 
his  direction,  then  here  is  that  writing  and  direction.     In  2  H. 
&  M.  467,  a  memorandum  was  written  by  the  testator  for 
making  alterations  in  a  former  will  by  a  new  one,  comprising 
the  substance  of  the  old  will  and  the  memorandum.     The  new 
one  was  prepared  and   approved  of  by  the  testator,  but  not 
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eigned  by  him.  He  died,  and  the  draft  was  lost,  but  was 
proved  to  agree  in  substance  with  the  original  will  and  memo- 
xandum.  The  original  will  and  memorandum  were  established 
as  the  will  of  the  testator.  So  here,  an  alteration  made  in  the 
clause  in  question,  by  his  direction,  is  as  good  as  the  draft,  in 
that  case,  which  had  been  approved  of  and  lost,  and  which, 
if  it  had  not  been  lost,  would  have  been  taken  as  the  will  of 
the  testator.  Subscription  is  not  indispensable,  for,  if  in  his 
own  hand  without  signature,  that  will  be  sufficient:  Swinb.^  part 
4, sec.  28;  part?,  sec.  13;  8  Yes.  jun.  477.  But,  if  written  in 
another  hand,  it  will  not  be  a  good  will,  unless  proved  by  wit- 
nesses, and  then  it  will;  or  if  it  be  proved  that  the  testator, 
speaking  of  it,  declared  it  to  be  his  will.  Here  it  is  written 
in  another  handwriting  by  one  called  on  to  write  it,  and  de- 
clared in  his  presence  by  the  testator  to  be  his  will.  And  this 
is  sufficient  proof  as  to  this  clause  to  establish  it  as  a  part  of  the 
will  of  the  testator:  7  Bac.  Ab.  328,  sec.  3. 

The  original  will  ought  to  be  established  as  to  all  the  clauses 
but  the  tenth,  and  this,  as  altered,  should  be  established  as  the 
will  of  the  testator. 

My  opinion  is,  that  the  sentence  of  the  circuit  court  should 
be  reversed,  and  that  the  sentence  of  this  court  shall  be  to 
establish  the  whole  of  the  original  will,  but  the  tenth  clause, 
and  that  to  be  established  as  altered  by  Patton,  by  the  direc- 
tion of  the  testator. 

Peck,  J.,  was  of  the  same  opinion. 

The  question  of  what  constitates  a  reyooation  of  a  will  is  discnaied  at 
length  in  the  note  to  OcUtu  v.  Oums,  12  Am.  Dec  376;  see,  also,  Prmgle  ▼. 
McPherwn,  3  Id.  713;  LawBon  v.  McrrUon,  1  Id.  288;  iftmiM  v.  Ctkb,  9  Id. 
313;  and  Johnson  v.  BraUtford,  10  Id.  601. 


Febguson  t;.  Kennedy. 

[Pxos,  831.] 
Ldotation,  EmcT  on  Cestui  que  Trust.— When  the  trustee  is  barred  by 

the  statnte  of  limitations  from  maintaining  ejectment,  the  cestui  que 

trust  is  barred  likewise. 
Pkisgbiptiok  mat  be  Founded  on  a  void  deed  and  possession  taken  and 

continnooslj  held  thereunder. 
PRXSCBIFTION,  EFFECT  07. — When  one  holds  land  so  that  he  has  a  perfect 

defense  by  pleading  the  statute  of  limitations^  the  title  of  the  former 

owner  is  thereby  vested  in  the  adverse  possessor. 

Appeal  from  the  circuit  court  in  an  action  of  ejectment.    The 
facts  are  stated  in  the  opinion. 
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Hatwood,  J.  A  grant  issued  to  Glasgow  for  the  lands  in 
question,  twenty-second  of  October,  1782;  he,  on  the  thirtieth 
of  May,  1787,  by  indorsement  on  the  grant,  transferred  to  D. 
Davis;  which,  on  the  thirty-first  of  May,  1787,  was  proven  be- 
fore a  judge,  and  was  ordered  to  be  registered,  but  never  was 
so.  D.  Davis  conveyed  to  James  Allison,  twenty-eighth  of 
July,  1791,  and  he  to  Esther  Allison,  who  married  Ferguson, 
by  deed,  twenty-fifth  of  May,  1792.  Feiguson  and  his  wife, 
the  said  Esther,  in  January,  1801,  conveyed  to  Charles  Allison, 
who  continued  twenty  years  in  possession,  and  by  deed  of  six- 
teenth of  August,  1816,  conveyed  to  the  defendant,  Kennedy. 
Glasgow,  by  deed  of  thirteenth  of  October,  1818,  conveyed  to 
the  plaintiffs,  the  children  of  the  said  Esther;  she  died  seven- 
teen years  before  September,  1821,  or  in  the  year  1804,  her 
husband  one  year  afterwards,  or  in  the  year  1805.  The  plaint- 
iffs were  then  infants,  and  the  oldest  of  them  had  not  arriyed 
at  the  age  of  twenty-four  when  this  action  was  conunenced. 

The  circuit  court  directed  the  jury  that  the  deed  from  Fer- 
guson and  wife  to  Charles  Allison,  is  a  color  of  title  under  the 
act  of  limitations;  and  that  if  there  were  no  adverse  claim  in 
her  life-time  before  the  deed  to  Allison,  the  act  of  limitations 
could  not  run  against  her  infant  heirs,  if  they  sued  before 
arrival  at  the  age  of  twenty-four.  And  that  the  recitals  in  the 
plaintiff's  deed  did  not  destroy  their  title. 

Upon  this  statement  of  facts  the  question  arises  whether  the 
judgment  of  the  circuit  court  rendered  in  favor  of  the  plaintiflb 
be  correct  or  otherwise.  The  transfer  of  Glasgow  to  Davis,  in- 
dorsed on  the  grant,  was  never  registered,  and  all  subsequent 
deeds  from  Davis  or  under  him  could  not  convey  the  legal 
estate,  and  at  most  only  an  equitable  estate.  The  estate  which 
descended,  if  any,  to  the  plaintiffs  from  their  mother  was  an 
equitable  one,  which  cannot  be  recovered  in  ejectment  upon  a 
trial  at  law.  And  when  they  obtained  a  deed  from  Glasgow, 
on  the  thirteenth  of  October,  1818,  they  acquired  for  the  first 
time  a  legal  title,  if  indeed  his  conveyance  at  that  time  could 
pass  one  to  them;  in  other  words,  if  he  himself  was  not  barred 
at  that  time  of  the  legal  title  by  the  adverse  possession  of 
Charles  Allison  from  1801  to  1816,  continued  by  the  defend- 
ants to  the  time  of  this  action  which  commenced  the  twenty- 
second  of  July,  1819. 

In  order  to  ascertain  whether  Glasgow  was  barred  or  not,  it 
is  to  be  inquired  what  effect  was  produced  by  the  deed  to 
Chairles  Allison,  and  his  possession  under  it?  1.  Wits  this  deed 
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a  sufficient  color  of  title  to  be  ripened  into  a  title  by  possession 
for  seven  years,  and  the  act  of  limitations.  The  deed  purports 
to  convey  a  legal  estate  to  Charles  Allison;  he  took  possession 
as  under  a  legal  title;  but  the  deed  being  that  of  a  feTne^overt^ 
with  her  husband,  for  want  of  a  privy  examination,  was  a  void 
deed.  And  this  leads  to  the  question  whether  a  void  deed  may 
be  made  by  the  act  of  limitations  to  convey  a  perfect  title. 
The  deed  of  a  second  grantee  is  a  void  deed,  yet  possession 
under  it  for  seven  years  makes  a  good  title,  by  the  express 
words  of  1797,  ch.  43,  and  by  the  same  reason  that  of  B,feme 
with  her  husband,  may  also  have  the  same  effect. 

And  then  the  next  question  is,  against  whom  is  the  act  to  run 
and  the  title  of  the  defendant  to  be  completed?  The  act  of 
limitations  must  run  against  him  who  could  sue  in  ejectment, 
for  it  is  that  legal  action,  and  legal  right  of  possession  upon 
which  it  is  founded  that  is  to  be  barred;  it  is  not  to  run  against 
him  who  for  want  of  a  legal  title  and  right  of  entry  could  not 
maintain  ejectment.  How  could  the  equitable  owner  sue;  he 
has  no  right  of  entiy,  and  the  trustee  may  recover  in  ejectment 
against  his  cestui  que  trust;  the  right  of  entry  being  in  him  and 
not  in  the  cestui  que  trust:  2  Term,  684;  Burr's  Bep.  1416;  he 
has  no  such  right  till  acquired  by  deed.  Glasgow  was  the 
person  to  be  barred,  and  in  order  to  avoid  the  bar,  an  action  of 
ejectment  should  have  been  brought  within  the  limited  time; 
and  when  he  is  barred  the  equitable  estate  of  cesiui  que  trusty 
which  is  dependent  upon  his  legal  estate,  is  destroyed  with  it. 

The  trustee,  having  the  legal  title,  may  be  barred  by  the  act 
of  limitations,  and  of  course  the  cestui  que  trust  must;  for  how 
can  he  claim  from  the  trustee  a  legal  estate  which  has  passed 
by  force  of  the  act  of  limitations  from  the  trustee  to  the  de- 
fendant in  possession  ?  If  the  legal  title  in  the  trustee  could 
not  be  barred,  then  lands  conveyed  to  trustees  in  trust  for  cestui 
que  trust  would  be  exempt  from  the  act  of  limitations,  and  no 
possession  of  whatever  duration  could  ever  acquire  a  title  for 
the  possessor;  and  as  to  all  such  lands  the  act  of  limitations 
would  be  repealed,  although  the  contemptation  of  the  act  is 
that  possession  and  color  of  title  shall  give  a  complete  legal 
title  to  the  possessor:  1  Burr.  119;  2  Salk.  421.  This  legal 
title  he  must  take  from  some  one  who  previously  had  it.  There 
cannot  be  two  legal  titles  at  the  same  time  in  two  different  per- 
sons. Whenever  the  act  bars,  the  possessor  has  only  the  same 
title  that  the  person  barred  had.  And  supposing  him  to  be 
barred  of  an  equitable  estate,  when  the  uct  intended  that  the 
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estate  to  be  acquired  should  be  a  legal  estate,  that  will  support 
an  ejectment;  hence,  in  all  instances,  the  estate  barred  must  be 
a  legal  estate,  and  the  person  barred  the  legal  owner.  There  is 
no  hardship  in  this;  for  if  the  trustee  will  not  sue,  he  is  answer- 
able to  the  cestui  qvue  trusty  or  the  latter  may  use  his  name,  and 
the  court  will  not  suffer  the  trustee  to  dismiss  his  suit,  any 
more  than  the  obligee  of  an  unnegotiable  bond  to  dismiss  a 
suit  brought  in  his  name  by  the  assignee,  or  a  court  of  equity 
will  vest  the  legal  title  in  cestui  que  trust.  In  the  present  in- 
stance, Glasgow  would  have  conveyed  to  the  cestui  que  trust  at 
any  time  within  the  seven  years,  or  would  have  permitted  the 
use  of  his  name,  as  he  has  done  in  the  present  case,  where  one 
count  is  on  his  demise,  or  would  have  been  directed  to  convey 
by  a  court  of  equity.  All  these  facilities  have  been  neglected, 
and  the  court  ought  not  now  to  take  from  the  possessor  the  right 
which  he  had  to  be  sued  in  reasonable  time  for  the  accommoda- 
tion of  those  who  have  inexcusably  failed  to  make  use  of  the 
means  with  which  the  law  has  so  liberally  supplied  them. 
When  Olasgow,  then,  made  his  deed  to  the  plaintiffs,  he  had  no 
legal  title,  having  been  barred  by  the  deed  to  the  defendants, 
and  the  seven  years  adverse  possession  of  the  defendants  under 
it.  And  no  legal  title  ever  did  vest  in  the  plaintiffs  by  force  of 
his  deed  to  them. 

The  opinion  of  the  court  is  that  the  judgment  of  the  circuit 
court  should  be  reversed. 

PsoK,  J.,  concurred.    Whztb,  J.,  did  not  sit. 


Is  Color  of  Tftlb  NBCSSSABTT—It  was  decided  in  Waterhatue  v.  MariiM, 
Peek,  392,  that  if  one  takes  possession  of  land  conveyed  to  him  under  such 
circnmatanoes  as  show  that  he  most  have  known  he  was  taking  no  safficient 
title  at  the  time  to  pass  the  fee,  and  that  at  the  time  of  his  entiy  he  was  a 
trespasser,  sach  deed  will  not  be  good  to  protect  him  under  the  statute  of 
limitations.  In  that  case,  Haywood,  J.,  who  delivered  the  opinion,  says: 
"All  other  acts  of  limitation  but  our  own  (act  of  1797),  whether  of  England 
or  of  our  sister  states,  are  built  upon  the  possession  alone,  and  in  some  in- 
stances, bar  only  the  remedy  for  the  recovery  of  possession.  In  this  state, 
not  only  the  right  of  possession  is  barred,  but  the  right  of  property  also,  and 
the  adverse  possessor  acquires  what  his  adversary  loses.  In  consequence  of 
this  rule,  there  must  be  a  color  of  title  combined  with  the  possession."  In 
Barton  v.  Shall,  Peck,  215,  the  same  judge  says:  "Mankind  would  nevei 
agree  to  a  perpetual  bar  of  the  right  of  property,  were  it  to  be  conoeded  to  a 
mere  naked  possessor  who  came  upon  the  land  without  any  reasonable  pre- 
tense, and  knowing  himself  at  the  time  to  be  a  violator  of  the  law."  It  be- 
came the  established  doctrine  in  Tennessee  that  a  possession,  in  order  to  be 
a  protection  under  the  act  of  1797,  must  be  "under  a  grant,  or  under  valid 
mesne  conveyances,  or  a  paper  title,  which  are  legally  or  equitably  connected 
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with  a  grant:"  Powell  v.  ffarman,  2  Pet.  241;  IVilson  v.  Kileannon,  4  Hayw. 
185.  This  act  of  1707  was  superseded  by  the  act  of  1819,  ch.  28,  the  second 
section  of  which  enacts  that  no  person  shall  maintain  an  action  for  any  lands, 
except  within  seven  years  frcn  the  aocmal  of  the  right  of  action.  Even 
ander  this  act  it  is  held  in  WcUlaee  v.  Hannum,  1  Hum.  443,  that  a  naked 
possession  without  color  or  pretense  of  right  gives  a  right  of  possession  only, 
and  not  a  title  in  fee. 

The  doctrine  in  reference  to  the  necessity  of  color  of  title  so  long  main- 
tained ir  Tennessee  does  not  seem  to  prevail  in  the  other  states.  ' '  The  actual 
occupation,  however  tortious  it  might  be,  however  destitute  of  color  of  title, 
lither  in  law  or  in  equity,  gives  a  right  to  the  extent  of  incloeure  against  all 
the  world,  but  the  state:**  Munshower  v.  PcUUm,  10  S.  ft  R.  334  [18  Am. 
Deo.  678];  see,  to  the  same  effect,  Ovtrfidd  v.  Chri$ti€,  7  S.  ft  R.  173.  Angell 
on  Limitations,  sec  381,  says:  "The  belief  is  that  no  case  can  be  put  in 
which  a  private  individual  knows  that  another  person  claims,  and  is  in  the 
actual  enjoyment  of  land  which  belongs  to  him,  and  neglects  to  prosecute  his 
right  at  law,  where  there  is  nothing  to  prevent  his  doing  so,  that  he  wiU  not 
be  barred  by  the  statute  of  limitations:**  See  Drayton  v.  Marshall^  1  Rice 
£q.  373;  Amutrong  v.  Riatean,  6  Md.  256;  Devaieh  v.  Neumam^  8  Ohio^  57; 
Day  V.  Alverson,  9  Wend.  223;  Jackton  v.  Difendarf,  3  Johns.  269;  Brad- 
street  v.  HuiUmgton^  5  Pet  402;  Sieard  v.  Davie,  6  Id.  124;  Elmendorjf  v. 
Taylor,  10  Wheat  168;  Bowman  v.  Wateon,  1  How.  189;  Clemen  v.  Bunched 
34  Ma  41. 
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Newman  v.  Ghapicak. 

[9  BAnKMLTB,  98.] 

UnuKMBBSD  ImTRUionns  are  vftlid  against  all  persons  having  aetaal 
thereof;  and  thia  notice  may  be  inferred  from  ciroomttanoea. 

Lib  Pbndxns  ia  generally  conatmotiYe  notice  to  the  whole  world.  At  com- 
mon law  it  commenced  on  the  day  that  the  writ  bore  teti€,  whUa  in 
chancery  it  did  not  eziBt  until  the  anbpena  waa  served. 

Ln  PiNDm  IN  Suit  oir  Unbxoorded  MoKTOAOE.~If  a  mortgage  is  nol 
recorded  a  subsequent  pnrohaaer,  without  actual  notice^  is  not  bound  by 
the  pendency  of  a  foreclosure  suit.  In  such  a  case  the  rales  of  Us  pendaa 
are  inapplicable. 

ImTBUiOBNTB  HOT  AoKKOwuEDOXD  OB  ATnsTiD  SO  as  to  entitle  them  tt 
record,  are  neverfcheless  valid  between  the  parties. 

Pabths  to  FoRXCLOttaBE.— The  assignee  of  a  mortgage  may  foredosa  it 
without  making  his  assignor  a  party. 

Oab&tino  Dbcrxi  into  BrvBGT.— Courts  of  equity  have  the  authority  to 
carry  their  own  decrees  into  efifect 

Advkbsi  PoflncBSiON. — ^The  possession  of  a  mortgagor,  or  of  his  isiifpinn,  ia 
not  adverse  to  the  mortgagee^  except  where  the  assignee  baa  no  nofcaoa 
of  the  mortgage. 

AooonvT  07  Bbhts  avd  Pbotits  may  be  taken  by  a  commissioner,  as  well 
as  by  a  jury. 

Afpkal  from  the  decree  of  the  court  of  chancery,  wherein 
Chapman  had  filed  his  bill  for  the  recoveiy  of  a  certain  tract  of 
land,  and  for  an  accounting  of  the  rents  and  profits.  It  ap- 
peared that  William  Armistead  inherited  the  tract  in  question 
from  his  father,  who  died  in  1788;  that  William  mortgaged  the 
same  to  Morehouse  in  December,  1794,  which  mortgage  was 
assigned  to  Simms;  that  Simms  filed  his  bill  of  foreclosure  on 
the  twelfth  of  May,  1797;  that  the  land  was  sold  pursuant  to 
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the  decree  of  the  court  on  the  thirteenth  of  July,  1804,  to 
Simms,  and  the  sale  confirmed;  and  that  on  the  thirteenth  of 
August  following,  Simms,  by  attorney,  conveyed  the  premises 
to  the  complainant  in  the  presence  of  two  witnesses.  William 
Armistead,  Thomas  and  Richard  Newman  were  in  possessiop  of 
the  land,  receiving  the  rents  and  profits  thereof,  and  refused  to 
surrender  to  complainant.  Thomas  Newman  purchased  from 
William  Armistead  sundry  parcels  of  the  tract  at  different  pe- 
riods, buying  one  hundred  and  fifty-one  acres  on  the  eleventh  of 
September,  1797;  one  hundred  and  seventy-five  acres  on  the 
twenty-sixth  of  September,  1793,  and  five  hundred  and  thir- 
teen acres  in  1801.  This  last  lot  was  purchased  immediately 
from  James  B.  Armistead,  who  had  received  a  conveyance  from 
William.  Thomas  Newman  denied  notice  of  the  foreclosure 
suit  at  the  time  of  the  purchase  in  September,  1797,  and  alleged 
that  he  had  given  notice,  at  the  time  of  the  sale  by  the  com- 
missioner in  1804,  of  his  claim  to  the  five  hundred  and  thir- 
teen acres.  Bichard  Newman  answered  that  he  purchased  from 
William  Armistead  one  hundred  and  sixty-three  acres  in  1793, 
denied  notice  of  the  mortgage,  and  averred  that  he  had  recorded 
his  conveyance  in  October,  1793.  William  Armistead  did  not 
answer. 

The  mortgage  deed  from  Armistead  to  Morehouse  was  not 
recorded  within  the  time  prescribed  by  law. 

The  chancellor  decreed  that  William  Armistead  and  Thomas 
Newman  should  severally  deliver  to  the  complainant  the  lands 
held  by  them  and  comprised  within  the  mortgage  to  Morehouse, 
except  the  one  hundred  and  seventy-five  acres  described  in  the 
deed  of  September,  1793;  and  should  account  for  the  rents 
and  profits  from  the  ninth  day  of  August,  1804.  Thomas  New- 
man appealed. 

Sianard,  for  the  appellant,  contended  that  the  nK>rtgage 
was  void  as  to  the  appellant,  it  not  having  been  recorded;  and 
that  the  fact  of  actual  notice  of  the  unrecorded  mortgage  would 
not  validate  it;  but  that  if  any  notice  of  such  an  instrument 
would  be  binding  upon  a  subsequent  purchaser  it  must  be 
direct  and  personal,  such  as  had  not  been  proved  in  this  case 
on  the  part  of  the  appellant;  that  a  lis  pendens  was  not  suffi- 
cient notice:  Underwood  v.  Lord  Oourtoton,  2  Sch.  &  Lef.  66; 
Sorrdl  v.  WiUiams,  2  P.  Wms.  482;  1  Vem.  318;  Sugd.  636. 

Wickham^  contra. 
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Gbbbm,  J.  The  object  of  the  statute  requiniig  mortgages  to 
be  recorded,  and  declaring  that  if  not  recorded  as  the  statute 
prescribes,  they  shall  be  void  as  to  creditors  and  snbeequent  pur- 
chasers, was  to  prevent,  by  affording  the  means  of  ascertaining 
the  existence  of  the  incumbrance,  the  frauds  which  might  other- 
wise be  practiced  by  the  mortgagor  and  mortgagee  on  creditors 
and  subsequent  purchasers  by  concealing  it.  If  a  purchaser  has 
actual  notice  otiierwise  of  the  existence  of  the  mortgage,  he 
is  not  only  not  prejudiced  bf  the  failure  to  record,  but  is  him- 
self guilty  of  a  fraud  in  attempting  to  avail  himself  of  the  letter 
of  the  statute,  to  the  prejudice  of  another  who  has  a  just  claim 
against  the  property.  The  statute,  indeed,  vests  in  the  subse- 
quent purchaser  in  that  case  the  legal  title;  yet,  although  the 
legal  title  of  the  if^ortgagee  is  divested  by  the  subsequent  con- 
veyance, his  equitable  right  to  subject  the  property  to  the  pay- 
ment of  the  debt  remains,  not  only  because  the  mortgage  is  good 
between  the  parties,  but,  even  if  void  as  a  conveyance  between 
the  parties,  it  would  still  be  evidence  of  an  agreement  between 
them,  and  a  court  of  equity  will  give  effect  to  the  equity  of  the 
mortgagee,  by  holding  the  subsequent  purchaser  to  be  a  trustee. 
Upon  these  principles  the  court  of  chancery  in  England  has 
always  relieved  a  prior  purchaser  whose  deed  has  not  been  regis- 
tered against  a  subsequent  purchaser  with  notice. 

I  had  at  one  time  great  doubts  whether  the  principle  of  those 
decisions  did  not  apply  to  the  case  of  lis  pendens.  Lord  Hard- 
wicke,  in  the  leading  case  of  Le  Neve  v.  Le  Neve,  3  Atk.  646,  de- 
clared that  the  statutes  of  registry  in  England  (which,  as  to  the 
matter  under  consideration,  are  the  same  in  effect  as  our  statutes), 
only  vested  the  legal  title  in  the  subsequent  purchaser,  and  left 
the  case  "open  to  all  equity;"  and,  in  that  case,  he  relieved 
against  a  subsequent  purchaser  upon  constructive,  and  not  actual 
notice,  the  notice  being  to  an  agent  of  the  purchaser.  A  lis  pendens 
has  always  been  spoken  of  in  the  English  court  of  chancery,  as  a 
constructive  notice  to  all  the  world,  as  all  men  are  bound  and 
presumed  to  take  notice  of  the  proceedings  of  a  court  of  justice. 
If  these  propositions  were  universally  true,  it  would  seem  to  fol- 
low, that  a  lite  pendente  purchaser  was  a  purchaser  with  notice, 
and  would  take  the  property  subject  to  the  claims  of  the  plaint- 
iff in  the  suit,  as  the  defendant  held  it. 

In  all  questions  of  fact  the  existence  of  the  matter  in  question 
may  be  proved  by  direct  evidence,  or  by  the  proof  of  other  facts, 
from  which  it  may  justly  be  inferred  that  the  fact  in  question 
does  exist.    A  fact  thus  proved  by  circumstantial  evidence,  is 
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taken  to  exist  for  all  purposes,  as  if  it  were  proved  by  direct  ot- 
idence.  I  cannot,  therefore,  feel  the  force  of  the  obserration 
frequently  thrown  out  in  modern  cases,  that  a  notice  to  afiect  a 
subsequent  purchaser,  after  an  unregistered  deed,  must  be  ac- 
tual and  such  as  to  affect  his  conscience,  and  not  constructive. 
A  notice  proved  by  circumstances  to  exist,  affects  the  conscience 
of  the  party  as  much  as  if  proved  by  direct  evidence.  In  all 
other  cases  a  purchaser  of  a  legal  estate,  with  notice  of  a  sub- 
sisting equity,  is  bound  by  constructive  as  well  as  by  actual  no- 
tice; and  that  because  his  conscience  is  affected,  and  he  is  guilty 
of  a  fraud.  Without  fraud  on  his  part  his  legal  title  ought  to  pre 
vail.  I  see  no  reason  why  a  difference  should  be  made  between 
the  case  of  a  purchaser,  after  an  unregistered  deed,  and  a  pur- 
chaser of  a  legal  title  subject  to  any  other  equity,  as  to  the 
proof  of  the  notice  which  ought  to  be  held  to  bind  them.  This 
distinction  between  an  actual  and  constructive  notice,  in  the 
case  of  a  purchaser  after  an  unregistered  deed,  seems  to  have 
proceeded  from  a  doubt  whether  the  relief  given  in  the  early  cases 
upon  that  subject,  had  not  been  in  opposition  to  the  spirit  and 
policy,  as  well  as  the  letter,  of  the  statutes  of  registry. 

The  rule  as  to  the  effect  of  a  lis  pendens  is  founded  upon  the 
necessity  of  such  a  rule  to  give  effect  to  the  proceedings  of 
courts  of  justice.  Without  it,  the  administration  of  justice 
might  in  all  cases  be  frustrated  by  successive  alienations  of  the 
property  which  was  the  object  of  litigation  pending  the  suit,  so 
that  every  judgment  and  decree  would  be  rendered  abortive 
where  the  recovery  of  specific  property  was  the  object.  This 
necessity  is  so  obvious  that  there  was  no  occasion  to  resort 
to  the  presumption  that  the  purchaser  really  had,  or  by 
inquiry  might  have  had,  notice  of  the  pendency  of  the  suit  to 
justify  the  existence  of  the  rule.  In  fact,  it  applied  in  cases  in 
which  there  was  a  physical  impossibility  that  the  purchaser  could 
know,  with  any  possible  diligence  on  his  part,  of  the  existence 
of  the  suit,  unless  all  contracts  were  made  iu  the  office  from 
which  the  writ  issued,  and  on  the  last  moment  of  the  day.  For 
at  common  law  the  writ  was  pending  from  the  first  moment  of 
the  day  on  which  it  was  issued  and  bore  teste;  and  a  purchaser 
on  or  after  that  day  held  the  property  subject  to  the  execution 
upon  the  judgment  in  that  suit  as  the  defendant  would  have 
held  it  if  no  alienation  had  been  made. 

The  court  of  chancery  adopted  the  rule  in  analogy  to  the 
common  law,  but  relaxed  in  some  degree  the  severity  of  the 
common  law.     For  no  lis  pendens  existed  until  the  service  of 

Am.  Dxo.  You  XTV— 49 


770  Newman  v.  Chapman.  [Viigiiiia^ 

the  subpena  and  bill  filed;  but  it  existed  from  the  seryioe  of  Uie 
Bubpena,  although  the  bill  was  not  filed  until  long  after;  so 
that  a  purchaser  after  the  service  of  the  subpena  and  before 
the  bill  was  filed,  would  after  the  filing  of  the  bill  be 
deemed  a  lUe  pendente  purchaser,  and  as  such  be  bound  bj 
the  proceedings  in  the  suit,  although  the  subpena  gave  bim 
no  information  as  to  the  subject  of  the  suit.  A  subpena 
might  be  served  the  very  day  on  which  it  was  sued  out,  and 
there  is  an  instance  in  the  English  books  of  a  purchaser  who 
purchased  on  the  day  that  the  subpena  was  served,  without 
actual  notice,  and  who  lost  his  purchase  by  force  of  this  rule  of 
law.  Thi^  principle,  however  necessary,  was  harsh  in  its  effects 
upon  bonajftde  purchasers,  and  was  confined  in  its  operations  to 
the  extent  of  the  policy  on  which  it  was  founded;  that  is,  to  the 
giving  full  effect  to  the  judgment  or  decree  which  might  be 
rendered  in  the  suit  depending  at  the  time  of  the  purchase. 

As  a  proof  of  this,  if  the  suit  was  not  prosecuted  with  effect, 
as  if  a  suit  at  law  was  discontinued,  or  the  plaintiff  suffered  a 
nonsuit,  or  if  a  suit  in  chancery  was  dismissed  for  want  of 
prosecution,  or  for  any  other  cause  not  upon  the  merits,  or  if  at 
law  or  in  chancery  a  suit  abated;  although  in  all  these  cases  the 
plaintiff  or  his  proper  representative  might  bring  a  new  suit  for 
the  same  cause,  he  must  make  the  one  who  purchased  pending 
the  former  suit  a  party;  and  in  this  new  suit  such  purchaser 
would  not  be  at  all  affected  by  the  pendency  of  the  former  suit 
at  the  time  of  his  purchase.  Id  the  case  of  an  abatement, 
however,  the  original  suit  might  be  considered  in  chancery  by 
revivor,  or  at  law,  in  real  actions,  abated  by  the  death  of  a  party, 
by  joumie8  accounts,  and  the  purchaser  still  be  bound  by  the 
final  judgment  or  decree.  If  a  suit  be  brought  against  the  heir, 
upon  the  obligations  of  his  ancestor  binding  his  heirs,  and  he 
alienates  tne  land  descended  pending  the  writ,  upon  a  judgment 
in  that  suit  the  lands  in  the  hands  of  the  purchaser  would  be 
liable  to  be  extended  iu  satisfaction  of  the  debt.  But  if  that 
suit  vi^ere  discontinued,  abated,  or  the  plaintiff  suffered  a  non- 
suit in  a  new  action  for  the  same  cause,  the  purchaser  would  not 
be  affected  by  the  pendencj  of  the  former  suit  at  the  time  of 
his  purchase;  and  if  he  could  be  reached  at  law,  in  equity  it 
could  only  be  upon  proof  of  actual  notice  and  fraud.  It  a  lis  pen- 
dens was  notice  then,  as  a  notice  at  or  before  the  purchase,  would 
in  other  cases,  bind  the  purchaser  in  any  suit  in  equity,  prose- 
cuted at  any  time  thereafter,  to  assert  the  right  of  which  he 
had  notice,  would  bind  the  purchaser,  so  ought  the  lis  pendens  to 


Dec.  1823.]  Newman  v.  Chapman.  771 

bind  him  in  any  subsequent  suit  prosecuted  for  the  same  cause; 
but  it  does  not.  Again,  a  bill  of  discovery »  or  to  perpetuate 
the  testimony  of  witnesses,  ought,  if  all  persons  are  bound  to 
take  notice  of  what  is  going  on  in  a  court  of  jastice,  to  be  a 
notice  to  all  the  world  as  much  as  a  bill  of  relief. 

But  these  are  decided  to  be  no  notice  to  any  purpose;  a  proof 
that  the  rule,  as  to  the  effect  of  a  lis  pendens^  is  one  of  mere 
policy,  confined  in  its  operation  strictly  to  the  purposes  for 
which  it  was  adopted;  that  is,  to  give  effect  to  the  judgments 
and  decrees  of  courts  of  justice,  and  that  it  is  not  properly  a 
notice  to  any  purpose  whatsoever.  The  English  judges  and  ele- 
mentary writers  have  carelessly  called  it  a  notice  because,  in  one 
single  case,  that  of  a  suit  prosecuted  to  decree  or  judgment,  it 
had  the  same  effect  upon  the  interests  of  the  purchaser  as  a  no- 
tice had,  though  for  a  different  reason.  But  the  courts  have  not, 
in  auy  case,  given  it  the  real  force  and  effect  of  a  notice. 

1  think  that  the  statute  overrules  this  principle  of  law,  in  the 
case  of  a  lUe  pendente  purchaser,  after  an  unrecorded  mortgage. 
The  decisions  in  the  cases  of  notice  are  according  to  the  policy 
and  spirit  of  the  statutes;  since,  in  those  cases,  the  purchaser 
has  the  very  benefit  which  the  law  intended  to  provide  for  him, 
and  he  is  chargeable  with  mala  fidea  in  attempting  to  acquire 
that  to  which  he  knows  another  has  a  just  right.  He  cannot 
complain  that  the  mortgagee  has  done  him  an  injury  by  his  de- 
fault in  failing  to  record  his  mortgage  as  the  law  requires.  But 
if  the  purchaser  were  held  to  be  affected  by  the  pendency  of  a 
suit,  if  he  had  not  actual  notice,  he  would  suffer  an  injury  by 
the  default  of  the  mortgagee,  unless  it  were  held  to  be  his  duty 
to  inquire  if  any  suit  were  depending,  when  he  had  no  reason 
to  suspect  that  there  was  any  defect  in  the  title.  I  think  that 
to  require  him  to  look  to  any  other  source  of  information  than 
that  which  the  statute  has  provided  for  him,  would  be  contrary 
to  the  spirit  and  policy  and  letter  of  the  statute. 

It  follows  that  the  decree  is  erroneous,  as  it  respects  the  one 
hundred  and  fifty-one  acres  conveyed  to  the  appellant  in  Sep- 
tember, 1797;  but  as  to  the  five  hundred  and  thirteen  acres, 
which  the  appellant  states  in  his  answer  that  he  purchased  in 
1800,  he  is  not  protected  by  the  statute.  He  admits  that  he 
came  into  the  possession  pendente  liie.  He  does  not  deny  notice 
of  the  mortgage,  if  that  fact  be  material,  upon  the  pleadings  in 
this  cause;  and  he  does  not  show  that  he  was  a  purchaser,  and 
that  a  conveyance  was  made  to  him.  As  to  this,  then,  the  decree 
ought  to  be  affirmed,  unless  the  other  objections  made  at  the 
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bar  ought  to  prevail.  These  are,  that  the  sait  was  not  so  insti- 
tuted as  to  attach  on  Morehouse's  title  under  the  mortgage,  he 
not  being  a  party,  and  there  being  no  evidence  that  his  title  was 
in  the  plaintiff  in  that  suit;  that  a  court  of  equity  has  no  juris- 
diction, as  the  plaintiff,  if  he  has  a  right,  has  a  legal  remedy; 
that  the  deed  under  which  the  plaintiff  claims,  passed  no  title, 
as  the  property  was  then  in  the  adverse  possession  of  another; 
and  that  the  rents  and  profits  should  be  ascertained  by  a  jury, 
and  not  by  a  commissioner. 

If  the  rule  be  that  a  purchaser,  pending  the  suit,  is  bound  by 
the  decree  in  the  suit  as  the  defendant  is  bound,  then  it  is  too 
late  now  to  urge  the  first  of  these  objections.  It  might,  pos- 
sibly, have  been  urged  by  Armistead  whilst  the  suit  was  depend- 
ing. But,  failing  to  do  so,  he  was  bound  by  the  decree,  whether 
it  were  right  or  wrong.  I  think,  however,  that  the  objection 
could  not  have  been  relied  on  with  effect  in  the  original  suit. 
The  power  of  attorney,  by  authorizing  the  attorney  to  dispose 
of  the  mortgage,  for  and  in  the  name  of  Morehouse,  authorized 
him  to  convey  the  legal  title,  and  that  was  the  effect  of  the  deed 
to  Simms.  The  power  of  attorney  being  attested  by  only  two 
witnesses,  was  not,  for  that  cause,  defective.  The  law  does  not 
require  any  particular  form  as  to  the  attestation  of  a  power  of 
attorney  to  convey  land;  as,  between  the  parties,  such  a  power 
may  be  proved  by  any  evidence  which  would  be  sufficient  to 
prove  any  other  fact  in  a  court  of  justice.  A  court  of  equity 
always  has  jurisdiction  to  carry  into  effect  its  own  decrees.  In 
this  case,  a  bill  for  that  purpose  was  neoessaiy,  as  well  because 
another  party,  not  appearing  as  a  party  on  the  record,  had  be- 
come interested,  as  on  account  of  the  death  of  Simms  the 
decree  had  never  been  executed.  If  there  had  been  no  change 
of  the  interest,  and  Simms  had  lived,  the  decree  might  have 
been  executed,  and  Simms  let  into  possession  by  the  ordinary 
proceedings  in  the  court  for  that  purpose.  After  the  decree  was 
BO  executed,  if  Simms,  or  his  assignee,  had  been  ousted  or  dis- 
turbed, he  or  his  assignee  would  have  been  bound  to  proceed 
at  law.  The  court  of  chancery  was  not  functus  officio^  until  the 
decree  was  executed  by  the  delivery  of  possession. 

I  do  not  think  that  Armistead  could  hold  a  possession  adverse 
to  Morehouse  or  his  assignee,  and ,  consequently,  the  conveyances 
of  Morehouse  and  Simns,  passed  the  title  they  professed  to  pass, 
unless  the  sale  to  Newman  varied  the  case;  but,  that  sale  being 
made  pending  the  suit,  Newman  could  no  more  hold  an  ad- 
verse possession,  unless  he  had  taken  a  conveyance  without 
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notio6»  than  Armistead  himself  could.    Armisiead  was  a  tenant 
at  willy  and  so  was  Newman,  standing  in  his  plaoe. 

The  account  of  rents  and  profits  might  as  well  be  taken  by  a 
commissioner,  as  ascertained  by  a  jury,  and  the  former  is  the 
most  usual  course. 

Coai;txb,  J.  I  am  of  opinion  that  the  chancellor  erred  in  his 
decree,  in  directing  the  appellant  to  deliver  possession  of  the 
tract  of  oue  hundred  and  fifty-one  acres,  conveyed  by  William 
Armistead  to  him,  on  the  eleventh  of  September,  1797,  by  the 
deed  of  lease  and  release  in  the  record  of  that  date. 

The  bill  claims  to  set  up  a  mortgage  executed  by  the  afore- 
said William  Armistead,  of  anterior  date  to  the  above  convey- 
ance; but  which  was  never  recorded,  purely  on  the  ground, 
that  at  the  time  of  the  purchase  by  the  appellant  there  was  a 
suit  pending  to  foreclose  the  mortgage.  If  the  act  of  assembly, 
in  regard  to  mortgages  not  recorded,  and  which  was  in  force  at 
the  time  this  bill  was  filed,  is  to  be  construed  in  connection  with 
the  i^revious  clause  in  relation  to  other  conveyances,  so  as  to 
transpose  the  words  from  the  one  to  the  other,  in  relation  to 
notice,  and  thus  to  make  the  law  precisely  what  it  now  is,  under 
the  act  of  1819,  let  us  inquire  how  the  appellee  would  have 
stood  in  a  court  of  law,  on  a  special  verdict,  finding  simply  the 
mortgage  and  subsequent  conveyance,  and  a  suit  pending  to 
foreclose  the  mortgage  at  the  time  of  the  conveyance. 

The  case  for  him  would  rest  on  an  unrecorded  mortgage 
against  a  subsequent  conveyance,  and  which  is  expressly  de- 
•clared  by  the  act  to  be  void,  as  to  such  subsequent  purchaser, 
not  having  notice  thereof.  What  sort  of  notice  ?  Undoubtedly, 
such  as  would  a£fect  the  conscience  of  the  purchaser;  otherwise, 
the  act  would  be  no  safeguard  to  the  innocent,  as  it  was  intended 
to  be.  A  mere  lis  pendens  is  not  such  notice  as  that.  This  haa 
been  decided,  as  will  be  seen  in  a  case  mentioned  in  a  note  to 
the  case  of  Le  Neve  v.  Le  Neve;  and  also,  as  I  am  told,  in  a  late 
ease  which  I  have  not  examined,  reported  in  19  Yes.  A  court 
of  law  could  not  substitute  any  other  kind  of  notice  for  that 
contemplated  by  the  act;  but,  if  the  party  has  ground  for  com- 
ing into  equity,  that  court  too,  I  presume,  must  follow  the  law. 
But  if,  previous  to  the  act  of  1819,  the  mortgagee  of  an  unre- 
corded mortgage  stood,  as  against  a  subsequent  purchaser,  aa 
he  did  iu  England  under  the  registry  acts  (and  I  incline  to 
think  be  did),  then  his  only  remedy  was  in  equity,  and  there  hu 
can  only  prevail  on  the  ground  of  fraud,  or  such  notice  as  would 
affect  the  conscience  of  the  purchaser,  and  which  was,  therefore. 
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oonBidered  a  fraud,  and  it  has  been  decided,  as  aforesaid,  and, 
I  think,  correctly,  thai  a  mere  lis  pendens  did  not  affect  the  con- 
science. Suppose,  iu  this  case,  the  appellant  had  not  denied 
notice,  no  charge  of  notice  being  in  the  bill,  but  had  simply  an- 
swered thai  he  had  purchased  for  value  and  got  his  deed,  exhib- 
iting it  with  his  answer,  and  had  demurred  to  the  residue  of  the 
bill,  could  the  appellee  have  succeeded?  I  apprehend  not. 
Or,  would  not  such  an  answer  have  been  a  full  response  to  the 
bill,  no  fraud  or  notice  being  charged,  and  sufficient  of  itself  to 
defeat  the  claim  of  the  appellee  ?  I  am  inclined  to  think  it 
would,  and,  therefore,  had  the  appellant  exhibited  a  deed  from 
William  Armistead  to  John  B.  Armistead,  and  from  the  latter  to 
him,  for  the  five  hundred  and  thirteen  acres  mentioned  in  the  ar- 
gument, although  there  is  no  denial  of  notice  as  to  it,  I  should, 
as  at  present  advised,  have  thought  that  the  appellee  could  not 
have  recovered  the  tract  without  amending  his  bill,  and  putting 
the  fact  of  notice  or  fraud  in  issue,  so  as  to  give  the  appellant 
an  opportunity  of  answering  thereto.  It  is,  however,  not  nec- 
essary to  decide  this  point,  because  the  appellant  does  not  show 
himself  to  be  a  subsequent  purchaser  of  that  tract,  and  it  is  only 
against  such  that  the  mortgage  is  void. 

Whether,  as  this  is  an  interlocutory  decree,  he  may  hereafter 
be  permitted  to  file  those  documents,  if  they  exist,  is  not  for  me 
to  know  or  anticipate.  On  the  record  now  before  the  court,  the 
decree  must  be  reversed  as  to  the  one  hundred  and  fifty-one 
acres,  and  affirmed  as  to  the  residue. 

Judge  Bbooks,  concurred,  and  a  decree  was  entered  conform- 
able to  the  foregoing  principles. 

Cabkll,  J. ,  absent  from  indisposition. 

Lib  Pbndxns. — The  rale  of  law  which  makes  the  decrees  of  a  court  of 
justice  binding  upon  one  who  purchases  property  from  a  party  during  the 
progress  of  litigation,  springs  from  the  necessity  of  rendering  tiioee  decrees 
eflPective.  As  is  said  in  the  principal  case^  without  such  a  rule,  the  adminis- 
tration of  justice  might  in  all  oases  be  frustrated  by  suocessive  alienations  of 
the  property  which  was  the  subject-matter  of  the  litigation,  pending  the 
suit,  so  that  every  judgment  and  decree  would  be  rendered  abortive  where 
the  recovery  of  specific  property  was  the  object.  And  the  mere  pendency 
of  the  action  is  considered  sufficient  to  put  a  person  on  his  guard  not  to 
buy  from  one  whose  property  is  involved  in  judicial  proceedings;  becanae 
every  man  is  presumed  to  be  attentive  to  what  passes  in  the  courts  of  justice 
of  the  state  or  sovereignty  where  he  resides:  1  Story *s  £q.  Jnr.,  sec.  405. 
The  necessity  of  enforcing  the  decrees  of  courts  is  regarded  in  some  instancea 
so  urgent  as  to  render  unessential  a  resort  to  the  presumption  that  the  pur- 
chaser really  had,  or  by  inquiry  might  have  had,  notice  of  the  pendency  of 
the  suit,  in  order  to  justify  the  existence  of  the  rule.     An  illustration  of  the 


Dec.  1823.]  Newxan  v.  Chapmak.  775 

• 

length  to  which  the  application  of  the  rale  has  been  canied  ie  foond  in  the 
above  deeirion,  where  it  wae  stated  to  have  been  binding  in  oases  where 
"there  was  a  physical  impossibility  that  the  purchaser  could  know  with  any 
possible  diligence  on  his  part  of  the  existence  of  the  suit." 

It  is  this  manifest  hardship  of  the  doctrine  of  lis  pendens  that  has  called 
forth  statutory  enactments  in  many  of  the  states  of  the  Union,  providing 
that  a  written  notice  of  an  action  in%'olving  the  title  to  real  property  must  be 
filed  with  the  recorder  of  the  county  wherein  the  land  lies,  to  make  the  judg- 
ment or  decree  binding  upon  a  purchaser  pending  the  litigation.  And  in 
jurisdictions  where  such  statutes  have  not  been  passed,  the  course  of  decis- 
ion has  been  to  confine  rather  than  extend  the  application  of  the  doctrine. 

Thb  Law  is  Settled,  however,  in  this  country,  in  harmony  with  i^Tetomafi 
V.  CJiapman;  and,  whether  upon  the  theory  of  knowledge  of  what  transpires 
in  the  courts  as  one  line  of  authorities  holds,  or  upon  the  idea  of  public  policy, 
as  is  maintained  by  other  decisions:  Fox  v.  Rteder,  28  Ohio  St.  181,  the  rules  of 
constructive  notice  to  purchasers  during  the  pendency  of  a  suit  are  often  in- 
voked. In  the  leading  case  of  Murray  v,  BaUou,  1  Johns.  Ch.  566,  Chancellor 
Kent  learnedly  examined  the  subject,  and  said:  ''The  established  rale  ia  that 
a  lis  jpendens,  duly  prosecuted  and  not  collusive,  is  notice  to  a  purchaser,  so  as 
to  effect  and  bind  his  interest  by  the  decree.  *  *  *  The  counsel  for  the  de- 
fendant have  made  loud  complaints  of  the  injustice  of  this  rule,  but  the  com- 
plaint was  not  properly  addressed  to  me,  for  if  it  is  a  well  settled  rale,  I  am 
bound  to  apply  it,  and  it  is  not  in  my  power  to  dispense  with  it.  I  have  no 
doubt  the  rule  will  sometimes  operate  with  hardship  upon  a  purchaser  with- 
out actual  notice;  but-  this  seems  to  be  one  of  the  cases  in  which  private 
mischief  must  yield  to  general  convenience,  and  most  probably  the  necessity 
of  such  a  hard  application  of  the  rule  will  not  arise  in  one  out  of  a  thousand 
instances.  On  the  other  hand,  we  may  be  assured  the  rule  would  not  have 
existed,  and  have  been  supported  for  centuries,  if  it  had  not  been  founded  in 
great  public  utility."  In  Murray  v.  LyUmm,  2  Johns.  Ch.  444,  the  same 
doctrine  is  approved.  The  court  says:  "There  is  no  principle  better  estab- 
lished, nor  one  founded  in  more  indispensable  necessity  than  that  the  pur- 
chase of  the  subject-matter  in  controversy  pendente  lUe^  does  not  vary  the 
rights  of  the  parties  iif  that  suit,  who  are  not  to  receive  any  prejudice  from 
the  alienation."  Other  decisions  maintaining  the  same  positions  are:  Jackson 
V.  Andrewi,  7  Wend.  152;  Harrington  v.  Slade,  22  Barb.  166;  Hersey  v. 
TurbeU,  27  Pa.  St.  418;  Diamond  v.  Lawrence  Oo„  37  Id.  353;  Fessler's  ap* 
peal,  75  Id.  483;  LoonUs  v.  Biley,  24  IlL  307;  Jackson  v.  Warren,  32  Id. 
332;  Green  v.  W/ute,  7  Blackf.  242;  Oassom  v.  Donaldson,  18  B.  Mon.  231; 
Inloe's  Lessee  v.  Harvey,  11  Md.  519;  Blandtard  v.  Ware,  37  Iowa,  305; 
Farmere  NaL  Bank  v.  Fletcher,  44  Id.  252;  Bennet  v.  Williams,  5  Ohio,  461; 
Hum  t.  Haven,  52  K.  H.  162;  TiUon  v.  Co^field,  93  U.  S.  163;  County  oj 
Warren  v.  Marey,  97  Id.  96.  And  a  purchaser  at  an  execution  sale  will  be 
bound  by  the  same  rules,  so  far  as  notice  is  concerned,  as  a  purchaser  directly 
from  the  defendant,  provided  the  action  in  which  the  execution  issued  is 
subsequent  to  that  in  which  the  title  to  the  property  is  tried:  Turner  v.  Babb, 
60  Ma  342;  Pindall  v.  Trevor,  30  Ark.  249;  Stoddard  v.  Myers,  8  Ohio,  203. 

Both  at  Law  akd  ik  Equttt  a  purchaser,  during  the  progress  of  a  ju- 
dicial proceeding,  is  presumed  to  have  constructive  notice  thereof  so  as  to 
render  subservient  to  the  decree  the  property  transferred  to  him.  In  the 
following  actions  at  law  the  principle  has  been  applied:  Jackson  v.  T^uUle,  9 
Cow.  233;  Jonesv.  Chiles,  2 Dana,  25;  WaUenv,  Huf,  3Sneed,  82;  Hickman 
T.  Dale,  7  Terg.  149;  Howard  v.  Kennedy,  4  Ala.  592;  Smith  v.  Trabue^  1 
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McLoan,  87:  Dennei  v.  JVUliafM,  5  Ohio,  4G1;  and  see  Freeman  on  Jndj- 
ments,  sec  200.  Bat  in  King  v.  Bell,  23  Conn.  593, 508,  Chief  Justioe  Stem 
remarked:  **  Whatever  may  be  the  extent  to  which  this  doctrine  of  lU  jstn^ 
dew  is  carried  elsewhere  or  adopted  here,  it  being  now  for  the  first  time 
brought  before  our  courts,  we  are  of  opinion  that  it  is  not  neoosaary  for  os  in 
this  case  to  examine  it,  because  it  is  purely  an  equitable  doctrine^  adopted, 
recognized  and  enforced  in  courts  of  equity  alone,  and  cannot  be  rendered 
available  in  proceedings  in  courts  of  law."  Notwithstanding  this  decision, 
)ti  Norton  V.  Bhrge,  35  Conn.  250,  it  is  said  that  Murray  y.  Ballou  and  If  ar- 
ray V.  LyUmrn  have  been  followed  in  a  great  number  of  cases,  both  at  law  and 
in  equity. 

Whxk  thb  Suit  may  bs  Considxbxd  as  Pending  so  as  to  warrant  the 
application  of  the  doctrine  of  lis  pendens,  is  a  question  of  much  iAiportanoe, 
as  sales  effected  prior  to  the  commencement  of  an  action  are  not  prejudiced 
by  it:  Hawea  v.  Orr,  10  Bush,  433.  For  the  porpoee  of  determining  the  va- 
lidity of  a  purchase,  the  suit  is  not  regarded  as  pending  as  to  those  who  have 
no  actual  notice  thereof  until  the  service  of  original  process,  whether  the 
same  be  done  personally,  or  by  some  statutory  mode  taking  the  place  of  a 
personal  service:  Hunt  v.  Haven,  52  N.  H.  162;  Goodwin  v.  JUcGehee,  15  AU. 
232;  Lyle  v.  Bradford,  7  Mon.  116;  Lythe  v.  Pope,  11  B.  Mon.  297;  Bacon  v. 
Gardner,  23  Miss.  60;  Hawjhwoui  v.  Murphy,  22  N.  J.  £q.  545;  EdwartU  v. 
Banksmilh,  35  Ga.  213;  Bailey  v.  McGinnisa,  57  Mo.  362;  Samuel  v.  SkelioH, 
48  Id.  444;  Shaw  v.  Padky,  04  Id.  519.  A  voluntary  appearance  is  a  suffi- 
cient commencement  of  the  suit:  Bailey  v.  McQinnias,  57  Mo.  362;  Majons  v. 
Cowell,  51  CaL  484.  The  distinction  is  thus  taken  in  Goodwin  v.  McGehee^  supra, 
''In  all  cases  where  the  object  is  to  deprive  a  party  of  rights  bona  fide  ac- 
quired, by  affecting  liim  with  constructive  notice,  the  lis  pendens,  begins  from 
the  service  of  the  subpena,  and  not  from  the  time  the  bill  is  lodged  in  the 
register's  office."  And  the  court  cite  in  support  of  this  view:  Doe  v.  Me- 
Gekee,  8  Ala.  570;  BoynUm  v.  Bawson,  1  Clark's  Ch.  584;  1  Vem.  319;  2 
Johns.  Ch.  576.  The  other  adjudications  referred  to,  make  a  similar  distinc- 
tion in  favor  of  bona  fide  purchasers.  In  LeitcJi  v.  Wells,  48  N.  T.  585,  it 
appeared  that  the  complaint  had  not  been  filed  when  the  summons  was  served. 
AH  the  commissioners  concurred  in  holding  that  the  filing  of  a  complaint  be- 
fore service  of  the  summons  was  necessary  to  constitute  a  pending  action. 
The  same  principle  is  laid  down  in  Murray  v.  Ballou,  where  it  is  asserted 
that  the  Us  pendens  begins  from  the  service  of  the  subpena  after  the  writ 
filed.  A  bona  fide  purchaser  is  not  to  be  affected  with  notice  of  an  action  in 
which  the  defendant  accepts  service  as  of  a  date  prior  to  that  of  the  actual 
service,  thereby  making  the  purchase  subsequent  to  the  aocepted  service: 
Miller  v.  Kersluaw,  1  Bailey's  Eq.  479.  So  where  two  months  after  the  notice 
of  the  pendency  of  an  action  to  foreclose  a  mortgage  the  complaint  was  filed, 
and  an  order  subsequently  made  directing  that  the  complaint  therein  be  filed 
nunc  pro  tunc  as  of  the  date  of  recording  the  notice,  it  was  determined  that 
such  order  was  not  binding  on  one  who  purchased  during  the  tw<vmonth8, 
and  prior  to  the  actual  filing  of  the  complaint:  Weeks  v.  Tomes,  16  Hun.  349. 
And  in  Kellogg  v.  Fancher,  23  Wis.  1,  it  was  decided  that  persons  are  not 
chargeable  with  constructive  notice  of  an  action  after  service  of  the  summons 
and  complaint,  but  before  any  papers  have  been  filed;  and  that  the  subse- 
quent filing  would  not  render  them  chargeable  from  the  time  of  the  service. 

As  has  been  already  mentioned,  many  of  the  states  have  adopted  measures 
regulating  the  filing  of  a  notice  with  the  county  recorder,  and  from  that  time 
the  constructive  notice  of  a  pending  action  begins.     But  these  provisions 
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aaoally  apply  to  real  property  only,  and  therefore,  so  mncli  of  the  doctrine 
of  U$pendeni  as  pertaina  to  pereonal  property,  most  be  governed  by  the  mlea 
of  the  common  law:  LeUch  v.  Wells,  48  N.  T.  602. 

Thb  F&ofibtt  must  bb  Pabuculablt  Bbsgribed.— To  enable  the  pen- 
dency of  an  action  to  operate  as  notice  to  a  purchaser  of  the  property  in- 
volved, it  is  an  invariable  rule  that  there  shoold  be  snch  a  8p«3cific  and  defi- 
nite description  of  the  property  by  the  pleadings  or  the  registered  notice 
that  any  one  reading  it  can  learn  what  property  is  intended  to  be  made  the 
anbject  of  litigation:  Badgen  v.  DanUily  77  N.  C.  251;  Oriffiihv,  Orifitk,  9 
Paige,  317;  LewU  v.  Mew,  1  Strob.  £q.  180;  Stone  v.  Connelly,  1  Meto.  (Ky.) 
«52;  Ray  v.  Roe,  2  Blackf.  258;  MUUr  v.  Sherry,  2  WalL  237;  where  the 
principle  was  applied  to  a  creditor's  bill:  Hamlin  v.  Sevang,  7  Ohio,  161,  a 
bill  for  divoroe  and  petition  for  alimony  which  were  held  not  to  subject  prop- 
erty purchased  from  the  defendant  while  the  action  was  in  progress,  the  peti- 
tion not  describing  any  particular  property  out  of  which  alimony  should  be 
paid.  lu  J  affray  v.  Brown,  17  Hun.  575,  the  notice  of  lie  pendens  wherein 
an  attachment  had  been  issued  described  the  property  attached  simply  as  "all 
the  real  estate  of  the  defendant,  Brown,  or  in  which  she  may  have  an  interest 
in  Chenango  county,"  and  it  was  pronounced  a  mere  nullity. 

Thb  Grantor  must  be  a  Partt  to  thb  Suit:  Fenwich  v.  Maeey,  2  B. 
Mon.  470;  for  thoee  only  are  chai^ged  with  notice  whose  purchases  might 
render  inefiEective  the  decrees  of  court:  /VsncA  v.  The  Loyal  Company,  6 
Leigh.  627.  But  this  statement  is  not  to  be  construed  as  protecting  a  pur- 
chaser from  one  who  bought  of  a  party  pendente  Ute,  as  such  a  cotistruction 
would  enable  two  transfers  to  overthrow  the  whole  system  of  lis  pendens, 
founded  on  reasons  of  necessity  and  of  public  policy.  And  to  effect  a  pur- 
chase from  the  holder  of  the  legal  title  with  constructive  notice  of  an  equita- 
ble claim  against  it,  the  holder  of  the  l^al  title  should  be  a  party  to  the 
proceeding:  MUUr  v.  Sherry,  2  Wall.  250.  Should  he  not  be  brought  in 
antU  after  the  purchase,  the  Us  pendens  would  not  take  effect  by  relation,  so 
as  to  chai^  the  purchaser  with  notice,  although  the  property  may  have 
been  specifically  described  in  the  bill:  Carr  v.  CaUaghan,^  3  lit.  265.  The 
strictness  with  which  the  doctrine  of  Us  pendens  is  regarded,  is  evidenced 
in  cases  involving  equitable  interests.  If  one  who  has  some  equitable  inter- 
est in  the  property,  made  the  subject-matter  of  the  suit,  and  for  that  reason 
ought  to  be  made  a  party  defendant,  neither  he  nor  his  assignee  will  be  affected 
with  notice,  actual  or  constructive,  unless  he  is  impleaded.  And  notwith- 
standing an  action  to  determine  the  legal  title  to  property,  the  holder  of  an 
antecedently  acquired  equity  may  perfect  his  claim  by  buying  in  the  legal 
title:  Parks  v.  Jackson,  11  Wend.  442;  Oibler  v.  Trimble,  14  Ohio,  323; 
Irving  v.  SiMth,  17  Id.  226:  Clarkson  v.  Morgan,  6  B.  Mon.  441;  Fogarty  v. 
Spark3,  22  Gal.  142. 

DnjorarcB  in  Conducting  thb  Suit. — ^To  render  the  decrees  of  courts 
Innding  upon  purchasers,  strangers  to  the  proceedings,  it  is  essential  that 
there  be  a  close  and  continuous  prosecution  of  the  suit,  with  all  reasonable  dili- 
l^ence:  McGregors,  McGregor,  21  Iowa,  441;  Herringionx,  Herringion,  27  Mo. 
£60j  Myrick  v.  Selden,  36  Barb.  22;  Watson  v.  Wilson,  2  Dana,  406;  Clarkson 
T.  Morgan,  6  B.  Mon.  441;  Howes  v.  Orr,  10  Bush,  435. 

lu  Oossom  V.  Donaldson,  18  B.  Mon.  237,  it  is  however  stated  that  it  is 
•only  unreasonable  and  unusual  n^ligence  which  will  cause  the  benefit  of  the 
Uspendens  to  be  lost.  And  permitting  a  suit  to  lie  for  four  years  after  it  was 
feady  for  hearing  without  obtaining  a  decree,  was  pronounced  such  unreason* 
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able  negligence,  in  Erham  v.  Kendrkk,  1  Met.  150.  The  recent  Kentacky 
decision  of  Hawet  v.  Orr,  10  Bash,  431,  adopts  this  role  of  diUgeace  in  the 
following  language:  "A  party  who  claims  the  benefit  of  a  ^  pcMdent  against 
a  bona  fidt  purchaser  must  show  that  the  suit  was  prosecuted  with  aome 
diligence,  and  that  there  was  no  unnecessary  and  unreasonable  delay  in  pros- 
ecuting it  to  a  final  termination."  The  case  then  before  the  court  presented 
circumstances  of  such  delay,  the  suit  for  partition  having  been  oommenoed 
in  1825,  continued  from  year  to  year  until  1842,  and  the  decree  not  rendered 
until  1846.  There  is  doubtless  no  conflict  in  the  decisions  where  the  negli- 
gence has  been  gross;  but  a  dispute  may  arise  where  the  diligence  has  not 
been  reasonable.  It  is  nevertheless  apprehended  that  apart  from  the  Ken- 
tucky rule,  requiring  the  negligence  to  be  unusual  and  unreasonable,  any  lack 
of  reasonable  diligence,  any  laches  or  delay  injurious  to  others,  will  deprive 
the  offending  party  of  the  benefits  of  the  pendency  of  his  suit  as  against 
innocent  purchasers  for  value:  Fox  v.  Reeder,  28  Ohio  St.  181,  nrmf^ming  an 
elaborate  review  of  the  American  adjudications:  Herrington  v.  McCoUum^  73 
IIL  483;  Freeman  on  Judgments,  sec  202;  Wade  on  Notice,  359. 

Not  only  should  diligence  be  used,  but  the  proceedings  must  be  continu- 
ously prosecuted  from  the  commencement  to  final  judgment  or  decree: 
Cases  above  cited.  If  a  suit  at  law  were  discontinued  or  the  plaintiff  non- 
suited, or  if,  in  chancery  the  suit  were  dismissed  for  any  cause  not  on  the 
merits,  or  if  at  law  or  in  chancery,  any  suit  abated;  although  in  all  such  cases 
a  new  action  could  be  brought,  it  could  not  affect  a  purchaser  during  the  pen- 
dency of  the  first  suit:  Herrington  v.  McCoUwn,  73  IIL  476;  WaUon  v.  WUaon^ 
2  Dana,  408;  Ilerrmgton  v.  Herrington,  27  Ma  560.  And  a  failure  to  revive 
a  suit,  on  the  death  of  the  plaintiff,  for  the  period  of  one  year,  will  entitle  a 
purchaser  for  value,  without  notice,  to  hold  the  property:  HnU  v.  Deatly,  7 
Bush,  691.  And  according  to  some  of  the  authorities,  a  purchaser  after  final 
decree,  and  before  a  writ  of  enoror  bill  of  review  is  prosecuted,  is  tk  pendente 
Ute  purchaser:  DebeU  v.  FoxwoHhyt  9  B.  Mon.  228;  Clarey  v.  MarskaU^  4 
Dana,  95;  Earle  v.  Crouch^  3  Met.  450;  Oore  v.  StackpoU^  I  Dow,  31;  Lwd- 
lovD*s  Heirs  v.  Kidd,  3  Ohio,  541.  The  doctrine  of  Us  pendens  is  not  applica- 
ble to  one  who  purchases  after  the  dismissal  and  before  the  revival  of  a  suit: 
Herrington  v.  MeCoUum,  73  DL  473;  Ludlow  v.  Kidd,  3  Ohio,  541. 

Pbrsonal  Propkbtt  and  Nbootiablb  Skubities. — In  regard  to  nego- 
tiable paper,  it  may  be  considered  settled  by  the  decision  of  the  supreme 
court  of  the  United  States  in  County  of  H^arren  v.  if arcy,  97  U.  S.  96,  that 
the  rule  that  all  persons  are  bound  to  take  notice  of  a  suit  pending  with  re- 
gard to  the  title  to  property,  and  that  they  at  their  peril  buy  the  same  from 
any  of  the  litigating  parties,  does  not  apply  to  negotiable  securities  purchased 
before  maturity.  The  reason  of  this  exception  is  *'to  protect  the  commercial 
community  by  removing  all  obstacles  to  the  free  circulation  of  negotiable 
paper.  If,  when  regular  on  its  face,  it  is  to  be  subject  to  the  possibility  of  a 
suit  being  pending  between  the  original  parties,  its  negotiability  would  be 
seriously  affected,  and  a  check  would  be  put  to  innumerable  commercial  trans- 
aotions."  And  the  court  held  that  '*  these  considerations  apply  equally  to 
securities  created  during,  as  to  those  created  before  the  commenoement  of, 
the  suit;  and  as  well  to  controversies  respecting  their  origin,  as  those  respect- 
ing their  transfer."  In  conclusion  it  is  said:  ** Whilst  the  doctrine  of  con- 
structive notice  arising  from  li9  pendens^  though  often  severs  in  its  application, 
is  on  the  whole  a  wholesome  and  necessary  one,  and  founded  on  principles 
affecting  the  authoritative  administration  of  justice,  the  exception  to  its  appU- 
cation  is  demanded  by  other  oonsideFations  equally  important  as  affecting  the 
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free  operations  of  comnMree  and  that  confidence  in  the  instruments  by  which 
it  is  carried  on  which  is  so  naoessary  in  a  business  commnnity."  These  re- 
marks were  applied  to  certain  cooni^  bonds  transferred  to  the  plaintiff  dar- 
ing the  pendency  of  a  snit  brought  against  the  supervisors  to  declare  their 
proceedings  yoid,  and  to  prevent  the  issue  of  the  bonds.  The  plaintiff  was  a 
purchaser  for  value  before  maturity,  without  actual  notice  of  the  suit.  De- 
cisions cited  by  the  court  in  maintenance  of  their  position  are:  Murray  v.  Bal* 
ton,  1  Johns.  Ch.  566;  Murray  v.  Lylbum,  2  Id.  441;  Kieffer  v.  ElUer,  18  Pa. 
St  388;  WinMon  v.  Westfeidt,  22  Ala.  760;  Stone  v.  ElUoU,  11  Ohio  St.  252; 
Mimsv.  fFes<,  38Ga.  18;  Ihirant  v.  Iovhi  County,  1  Woolw.  69;  LtiUhv.  WeUe, 
48  N.  Y.  585.  Other  cases  affirming  the  same  rule  are:  Day  v.  Zimmerman^ 
69  Pa.  St  72;  HiU  v.  Cro/l,  29  Id.  186. 

Whether  the  doctrine  of  lis  pendens  should  embrace  personal  property  does 
not  seem  to  be  definitely  determined  by  any  series  of  judicial  decisions.  In 
the  County  of  Warrtn  v.  Marcy,  supra,  it  is  stated  that  the  exception  to  the 
general  rule  extended  not  only  to  negotiable  securities,  but  also  **  to  articles 
of  ordinary  .commerce  sold  in  the  usual  way."  And  Chancellor  Kent,  in 
Murray  v.  Lylbum,  expressed  himself  as  not  prepared  to  say  that  the  rule 
should  be  carried  so  far  as  to  affect  sales  of  "movable  personal  property, 
such  as  horses,  cattle,  grain,  etc"  The  court,  in  McLaurme  v.  Monroe,  20 
Ma  462,  were  unwilling  to  hazard  any  opinion  on  this  precise  question  as  it 
was  not  raised  by  the  parties,  but  said  that  there  was  certainly  a  leaning  in  the 
courts  against  the  application  of  the  doctrine  to  personal  property.  And  in 
Chase  V.  Searles,  54  N.  H.  511,  the  court  refused  to  recognize  the  rule  in  the 
case  of  a  creditor's  bill  seeking  to  subject  personalty  to  the  satisfaction  of  a 
judgment  On  the  other  hand,  it  is  said  in  McCutchen  v.  Miller,  31  Miss.  65, 
83,  that  "it  may  be  conceded  that  at  this  day  it  (the  doctrine  of  lis  pendens) 
applies  with  equal  force  to  controversies  in  regard  to  personal  property,"  as 
to  those  touching  real  estate. 

So  far  as  the  reasons  on  which  the  rule  itself  is  based  are  concerned,  they 
would  seem  to  apply  with  full  force  to  personalty  as  to  realty.  The  pub- 
licity of  the  judicial  proceedings  is  the  same  in  either  case,  and  the  danger 
of  def^ting  the  decrees  of  a  court  by  the  transfer  of  that  to  which  they  relate, 
are  much  greater  in  the  case  of  movable  property  than  in  that  of  real  estate. 
So  that,  for  the  protection  of  litigants,  it  would  seem  that  even  a  still  more 
rigid  rule  should  be  promulgated  to  prevent  the  disposing  of  personalty  than 
of  realty  pendente  lite.  The  arguments  urged  in  support  of  a  contrary  view 
are  drawn  from  the  necessity  of  adopting  no  measures  that  would  impair  the 
freedom  of  commercial  transactions,  and  of  protecting  bona  fide  purchasers 
of  that  of  which  possession  is  the  chief  indiiMi,m  of  ownership. 
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OoinrKBSiON  or  Bealtt  into  Personaltt.— Where  land  is  directed  to  be  sold» 

on  a  certain  condition,  it  is  not  thereby  converted  into  personal  estate; 

but,  if  a  valid  sale  is  made,  the  surplus  proceeds  must  be  treated  aa 

personalty. 
A  ComrBTANCS  by  a  Huhband  passes  the  entire  interest  of  his  wife,  entitled 

to  a  life  estate,  if  he  survives  hor;  but  if  she  survives  him,  it  passes  her 

estate  during  his  life  only. 
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Sncmo  PxBfOBMAircs. — ^If  a  parohaaer  can  get  tlio  ruostanti^l  i2&lusci.jt^t 
to  hii  contract,  he  may  insist  upon  taking  and  be  made  to  accept  a  title 
to  so  much  as  can  he  given,  compensation  being  made  for  the  deficiency. 

Appeal  from  the  court  of  chancery.    John  W.  Bradley  was 
the  owner  in  fee  of  a  tract  of  land,  subject  to  a  life  estate  in  bis 
mother,  who  bad  intermarried  with  Evans.     Bradley  conveyed 
bis  land  to  two  trustees,  jointly,  to  secure  tbe  payment  of  a 
debt  due  one  Clay,  with  authority  to  them,  or  either  of  tbem, 
to  sell  the  same  at  auction  for  cash.    Tbe  trust  deeds  contained 
the  provision  that  any  surplus  should  be  paid  to  Bradley,  *'  bis 
heirs,  executors  or  administrators,  or  his  written  order."    Before 
any  sale  under  the  deeds,  Bradley  died,  leaving  surviving  him, 
bis  wife  Nancy  M.,  who  afterwards  married  with  Eingsberry,  a 
daughter,  Mary  Elizabeth,  and  bis  mother.     The  land  was  ad- 
vertised for  sale  by  Bradley's  administrator,  who  stated  that 
there  would  be  no  difficulty  in  getting  a  clear  title  for  tbe  pur- 
chaser.    The  terms  were,  one  half  tbe  money  down,  tbe  balance 
on  credit    At  the  sale  one  Moorman  bid  off  the  land  for  eight 
thousand  five  hundred  dollars,  paying  the  amount  of  Clay's 
claim,  two  thousand  seven  hundred  and  nineteen  dollars,  and  no 
more.    Deeds  were  executed  from  one  of  the  trustees,  and  from 
Evans  and  wife,  and  from  the  widow,  who  bad  not,  prior  thereto, 
relinquished  ber  dower;  but  these  deeds  were  all  refused  by 
Moorman,  who  would  not  complete  bis  purchase;  and  it  appeared 
that  Mrs.  Evans's  acknowledgment  to  ber  deed  was  imperfect, 
and  that  the  widow's  deed  was  also  irregularly  proved  and  cer- 
tified.    The  bill  filed  by  the  trustee,  the  mother  and  husband, 
tbe  widow  and  tbe  daughter,  an  infant,  as  complainants  against 
Moorman,  prayed  a  specific  execution  of  the  contract.    Moor- 
man admitted  the  purchase,  averred  that  be  did  not  take  pos- 
session of  the  land,  stated,  as  bis  reason  for  not  completing  the 
purchase,  that  the  deeds  were  not  executed  until  tbe  object  he 
bad  in  purchasing  was  defeated,  and  this,  although  he  bad  re- 
peatedly applied  for  them,  and  prayed  tbat  he  be  substituted  to 
the  place  of  the  creditor  whose  debt  be  bad  paid,  and  tbat  the 
land  be  resold  to  reimburse  him. 

Supplemental  bills  were  filed,  the  first  by  Dunnington,  the 
administrator,  against  Bradley's  heirs,  alleging  that  unless  tbe 
surplus  from  the  sale  be  considered  assets  in  his  hand,  there 
would  not  be  sufficient  to  pay  the  debts  of  the  estate.  Mary, 
the  daughter,  had  died,  pending  the  proceedings,  and  ber  heirs 
were  made  parties.  By  stipulation  a  re-sale  was  ordered,  Moor- 
man reimbursed,  and  an  accounting  taken;  but  it  was  agreed 
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that  this  sbould  not  prejudice  either  of  the  parties  in  their 
right  to  the  Biirplus  of  the  purchase-money.  The  second  sup- 
plemental bill  was  filed  bj  Eingsberry  and  wife  against  all  the 
other  parties,  praying  a  confirmation  of  the  sale  to  Moorman, 
find  claiming  the  surplus  as  the  heirs  of  the  deceased  daughter 
to  whom  they  contended  the  proceeds  passed. 

Upon  the  hearing  of  these  causes  the  court  decreed  that  by 
the  terms  of  the  trust  deed  the  overplus  of  the  money,  after 
payment  of  the  debt,  interest  and  expenses,  ought  to  be  con- 
sidered as  personal  estate,  and  ordered  accordingly. 

Johnson^  for  the  appellant. 

S.  Taylor^  contra. 

By  Court,  Gbsen,  J.  The  deeds  of  trust  of  the  twenty- 
eighth  of  April,  and  eighth  of  May,  1813,  did  not  convert  the 
lands  thereby  conveyed  into  personal  estate,  in  the  contempla- 
tion of  a  court  of  equity,  since  they  did  not  provide  that  the 
lands  should  be  converted  out  and  out,  and  at  all  events  into 
money;  on  the  contrary  the  sale  was  to  be  made  only  on  the 
request  of  0.  Clay,  or  J.  W.  Bradley,  and  until  a  sale  was 
actually  made,  J.  W.  Bradley,  or  his  heirs  at  law,  might  have 
redeemed  the  land  upon  the  payment  of  the  debts  secured  by 
the  deeds.  Whensoever  a  valid  sale  should  be  made,  and  not 
until  then,  the  surplus  proceeds  of  sale,  after  paying  the  debts, 
would  be  personal  property,  belonging  to  the  person  then  en- 
titled to  redeem,  and  transmissible  to  the  personal  representa- 
tives of  the  person  so  entitled;  and  this,  whether  the  contract 
of  sale  had  been  perfected  before  the  death  of  the  party  en- 
titled to  ih^  surplus  by  conveyance  or  not.  For,  in  such  case, 
a  court  of  equity  would  consider  that  as  done  which  ought  to 
have  been  done. 

Whether  the  heirs  of  Mary  E.  Bradley  were  entitled  to  the 
equity  of  redemption  in  the  land  upon  her  death,  or  her  per- 
sonal representative  was  entitled  to  the  surplus  proceeds  of  the 
sale  made  to  Moorman,  depends  upon  the  question  whether,  at 
the  time  when  the  cause  was  first  heard,  that  contract  could 
have  been  enforced  against  Moorman,  at  the  instance  of  that 
personal  representative  and  the  trustees,  or  against  the  other 
parties  to  the  contract,  at  the  instance  of  Moorman.  At  that 
time,  as  the  agreement  of  the  parties  requires  the  case  to  be 
considered,  Evans  and  wife  had  retracted,  by  their  answer, 
their  assent  originally  given  to  the  contract.  If  Moorman  was, 
in  other  respects,  bound  to  execute  the  contract,  he  could  not 
be  bound  to  do  so  unless  the  parties  insisting  upon  the  per* 
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formance  had  been  able,  at  the  hearing  of  the  cause,  to  give  to 
or  procure  for  him  such  a  title  as  he  contracted  for. 

The  title  of  Evans  and  wife  could  not  be  procured  unless 
they  were  already  bound  by  the  deed  which  they  had  executed, 
and  which  Moorman  had  refused  to  accept;  or  unless  their  title 
would  have  passed  by  that  deed,  if  the  court  had  compelled 
Moorman  to  accept  it;  or  unless  the  court  could  have  compelled 
Evans  and  wife  to  execute  a  new  conveyance,  or  to  deliver  that 
already  executed  to  him.  No  title  passed  by  the  deed,  as  it 
never  was  delivered.  By  the  refusal  of  Moorman  to  accept  it, 
the  deed  lost  its  force  as  a  deed;  and  a  subsequent  delivery,  by 
order  of  the  court,  without  the  assent  of  Evans  and  wife,  would 
have  given  it  no  validity:  6  Co.  1196.  The  court  might  have 
compelled  Evans  to  execute  the  contract  by  conveying  his  in- 
terest, either  at  the  instance  of  Moorman,  or  of  the  trustee  and 
personal  representative  of  M.  E.  Bradley.  But  the  contract 
could  not  be  enforced  against  Mrs.  Evans,  but  with  her  assent. 
A  conveyance  by  Evans  would  have  passed  the  entire  estate  of 
his  wife,  in  the  event  of  his  surviving;  but  if  she  survived  liim, 
only  an  interest  during  his  life.  And  in  that  case  she  would 
have  been  entitled  to  an  estate  for  her  life  in  a  moiety  of  the 
land. 

When  a  purchaser  cannot  get  a  title  to  all  he  contracted  for, 
if  he  can  get  the  substantial  inducement  to  the  contract,  he  may 
insist  upon  taking,  or  he  may  be  bound  to  accept  the  title  for 
so  much  as  the  other  party  can  give  a  good  title  for,  with  a 
reasonable  compensation  for  so  much  as  the  party  cannot  make 
a  title  to;  or,  in  case  the  title  is  defective  in  a  small  matter, 
perhaps  a  purchaser  might  be  compelled  to  accept  the  title, 
with  an  indemnity  against  the  defect  of  title.  But  the  contin- 
gency of  Mrs.  Evans  surviving  her  husband,  and  in  that  event 
becoming  entitled  to  a  moiety  of  the  land  for  her  life,  was  such 
a  defect  as  could  not  be  compensated,  since  there  was  no  rule 
by  which  its  value  could  be  estimated;  nor  was  it  such  a  defect 
as  the  court  ought  to  have  compelled  the  purchaser  to  accept 
an  indemnity  against.  The  contract  could  not,  therefore,  be 
enforced  by  any  other  of  the  parties  against  Mrs.  Evans,  and 
was  consequently  null,  and  the  equity  of  redemption  descended, 
on  the  death  of  M.  E.  Bradley,  upon  her  heirs  at  law,  subject 
to  Mrs.  Eingsberry's  right  of  dower.  The  decree  should  be, 
therefore,  reversed,  and  the  cause  remanded,  to  be  proceeded 
in  accordingly. 

All  the  judges  concurred  except  Cabell,  J.,  who  was  absent 
through  indisposition. 
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Jones  v.  Hook. 

[7  lUllDOLtB,  808.] 

8KATDTX  or  Lddtatiohs  or  ANOTHEE  Statx.— In  aa  action  broo^  in  Vir- 
ginia on  a  judgment  recovered  in  North  Carolina,  the  atatate  of  limita- 
tions of  the  last  named  state  does  not  control.  The  law  where  the 
remedy  is  sought  prevails. 

Appeal.     The  opinion  states  the  case. 
Leigh,  for  the  appellant. 

Johnson,  conira, 

Obeen,  J.    The  appellant  brought  an  action  of  debt  against 
the  appellees  on  the  eleventh  day  of  September,  1811,  upon  a 
judgment  recovered  bj  the  intestate  of  the  appellant  against 
the  intestate  of  the  appellees,  in  the  county  court  of  Warren,  in 
North  Carolina,  in  February,  1800,  and  the  declaration  makes 
profert  of  the  record  of  that  judgment.     After  a  variety  of 
pleading  the  parties  agreed  a  case  to  this  effect:  that  such  a 
judgment  was  rendered  as  is  set  ouh  in  the  declaration,  which 
was  never  satisfied,  either  by  Hook  or  his  administrators;  that 
the  original  suit  was  brought  in  North  Carolina,  in  1796,  when 
Hook,  then  an  inhabitant  of  Virginia,  was  in  North  Carolina; 
that  Hook,  in  1796  or  1797,  returned  to  Virginia,  and  continued 
to  reside  in  Virginia  until  the  time  of  his  death,  in  1808;  that 
the  testator  of  the  appellant  remained  in  North  Carolina  until 
her  death,  and  her  administrator  was  never  in  Virginia  until 
1810;  that,  by  the  law  of  North  Carolina,  actions  of  debt  on 
simple  contract  must  be  brought  vnthin  three  years  after  the 
cause  of  action  accrued;  and  they  agreed  that  if  the  defend- 
ants could  avail  themselves  of  the  act  of  limitations  of  Vir- 
ginia, or  of  the  aforesaid  act  of  North  Carolina,  to  bar  the 
plaintiff's  claim,  judgment  should  be  given  for  the  defendants; 
otherwise  that  judgment  should  be  given  for  the  plaintiff  for 
four  hundred  dollars,  and  twelve  hundred  and  sixty  dollars. 
Upon  this  case  the  court  gave  judgment  for  the  defendants,  and 
the  plaintiff  appealed. 

This  agreed  case  admits  the  validity  and  obligatory  effect  of  the 
North  Carolina  judgment,  unless  that  effect  be  obviated,  either 
by  the  law  of  North  Carolina,  stated  in  the  agreed  case,  or  by 
the  statute  of  limitations  of  Virginia. 

The  statute  of  Virginia  has  no  effect  upon  the  case;  for,  even 
if  it  came  within  any  of  the  provisions  of  our  statute,  as  it  does 
not,  it  falls  within  the  exceptions  of  the  statute. 
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The  law  of  North  Carolina^  as  agreed  by  the  parties,  is 
strictly  an  act  of  limitations^  for  it  is  a  limitation  of  the  remedy, 
and  does  not  affect  the  right  farther  than  by  refusing  a  remedy. 
The  cases  cited  at  the  bar  show  that  the  general  rule  is,  that 
rights  as  to  personal  and  transitory  things,  are  to  be  determined 
by  the  laws  of  the  country  where  the  right  accrued,  but  that 
remedies  are  to  be  governed  by  the  laws  of  the  country  in  which 
the  remedy  is  sought.  If,  therefore,  the  limitation  as  to  the 
remedy  found  in  the  law  of  North  Carolina  would  have  applied 
to  this  case,  if  the  remedy  had  been  pursued  in  that  state,  yet 
it  does  not  apply  to  any  remedy  pursued  in  Virginia.  It  is 
probable  that  even  in  North  Carolina  the  act  limiting  actions  of 
debt  on  simple  contracts  to  three  years,  could  not  apply  to  an 
action  on  the  judgment  in  question.  The  counsel  for  the  ap- 
pellees, in  the  court  below,  supposed  that,  as  at  the  common 
law,  an  action  on  a  foreign  judgment  was  an  action  on  a  simple 
contract;  that  the  statute  of  North  Carolina,  limiting  actions  of 
debt  upon  simple  contracts,  properly  applied  to  this  case,  if  any 
statute  of  limitations  of  North  Carolina  could  apply  to  the  case; 
overlooking  the  constitution  and  laws  of  the  United  States, 
which  give  to  judgments  of  any  of  the  United  States  the  same 
effect  in  all  the  other  states,  as  they  have  in  the  state  where  they 
were  rendered. 

The  judgment  is  to  be  reversed,  and  entered  for  the  appel- 
lants, according  to  the  agreement  of  the  parties. 

CoALTEB,  J.  I  have  not  considered  it  necessary  in  this  case, 
and  not  having  some  of  the  authorities  referred  to,  have  there- 
fore made  up  no  opinion  on  the  question,  whether,  if  there  is 
any  statute  in  North  Carolina  by  which  this  action  could  be 
barred  there,  that  statute  would  operate  here;  and,  indeed,  as 
it  is  admitted  by  the  case  agreed,  that  neither  the  intestate  of 
the  appellees,  nor  the  appellees  themselves,^  ever  were  in  the 
state  of  North  Carolina  after  the  rendition  of  the  judgment  in 
question,  so  as  to  be  amenable  to  process  there,  it  is  not  to  be 
presumed  that  a  statute  so  unjust  can  exist.  Our  statute  of 
limitations,  I  think,  does  not  extend  to  the  case;  and  if  it  did, 
the  facts  agreed  would  bring  it  within  the  exceptions  in  that 
statute. 

It  is  admitted  by  the  case  agreed  that  the  judgment  in  ques- 
tion is  a  subsisting  judgment  unsatisfied,  and,  of  course,  that 
the  action  of  the  appellants  is  sustainable  thereon,  unless  the 
statute  of  limitations  of  North  Carolina,  in  relation  to  simple 
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contraotSy  or  our  statnie  of  limitations  is  a  bar  to  the  action. 
In  regard  to  the  former,  it  is  alleged  that  the  case  agreed  is 
imperfect,  because  it  is  not  stated  whether  the  intestate  of  the 
appellees  had  been  serred  with  process  in  North  Carolina,  or 
whether  the  judgment  was  against  him  as  an  absentee;  nor  is 
it  stated  whether  the  judgment  was  in  a  court  of  record  or  not, 
and  if  in  a  court  of  record,  still  that  the  judgment  has  no 
greater  force  in  this  state  than  a  simple  contract. 

According  to  my  view  of  the  case,  these  questions  at  most 
would  onlj  have  been  important  on  the  trial,  had  the  defend- 
ants wished  to  impeach  the  judgment;  but  this  matter  is  put  to 
rest  bj  the  case  agreed,  which  admits  the  validity  of  the  judg- 
ment. Admitting  eveiything  that  would  show  that  this  judg- 
ment had  no  more  Talidity  than  a  simple  contract,  and  the 
foundation  of  it  subject  to  be  impeached,  it  does  not  follow  that 
a  judgment  of  any  kind  is  a  contract.  The  law  of  North  Caro- 
lina, the  substance  of  which  is  stated  in  the  case  agreed,  relates 
to  contracts,  not  to  judgments.  What  the  law  is  there  in  rela- 
tion to  judgments,  has  not  been  stated;  doubUess  because  it 
would  show  that  this  suit  would  have  been  barred  by  it  in  that 
siAte.  The  idea  seems  to  have  been  that,  supposing  it  to  have 
no  more  validity  here  than  a  simple  contract,  that  either  the 
law  of  that  or  of  this  state,  in  relation  to  such  contracts,  would 
be  a  bar.  Our  law  does  not  apply,  as  before  stated,  and  the 
most  that  could  be  contended  would  be  that  this  action,  if 
prosecuted  in  North  Carolina,  would  be  barred  there.  But  no 
such  law  is  shown;  and,  therefore,  the  question  whether  such 
law,  if  it  did  exist,  could  avail  the  party  here,  does  not  arise. 

The  judgment  must,  therefore,  be  reversed,  and  entered  for 
the  appellants. 

Cabxzx,  J.  The  case  agreed  admits  the  judgment  on  which 
tiie  action  is  brought,  and  admits  moreover  that  it  has  never 
been  satisfied.  The  only  question  between  the  parties  is, 
whether  the  action  is  barred  by  the  act  of  limitations  of  North 
Carolina  or  Virginia. 

I  consider  the  law  as  clearly  settied  that  whatever  relates  to 
the  essence  of  the  contract  is  to  be  governed  by  the  law  of  the 
place  where  the  contract  was  formed;  but  that  what  relates  to 
the  remedy  for  enforcing  the  contract,  is  to  be  governed  by  the 
law  of  the  place  where  the  contract  is  sought  to  be  enforced. 
According  to  this  principle,  it  is  the  act  of  limitations  of  Vir- 
ginia, and  not  that  of  North  Carolina,  to  which  we  must  look 

Am.  Dso.  Vol.  ZIV— M 


736  Cha:ibei:latn£  v.  Temple.  f Virginia, 

in  deciding;  this  case;  and  if  the  case  comes  within  onr  act.  it 
is  also  manifest  that  it  comes  within  the  exceptions  to  the  acL 
The  judgment  must,  therefore,  be  reversed,  and  entered  for 
the  appellants  according  to  the  case  agreed. 

Bbookb,  J.,  absent. 


ChambebtiAyne  V.  Temple. 

[3  BAHDOXf  K,  884.] 

VoLUHTiUEtT  ComnxASCES,  made  when  the  donor  is  laigely  indebted,  an 
void  as  against  creditors,  but  are  valid  between  the  parties. 

VoLUSTABT  ComrsTANCES— Who  icat  Attack.— A  volontaiy  conyeyanoe 
will  not  be  set  aside  in  favor  of  a  creditor  unless  he  has  established  his 
demand  at  law  by  obtaining  judgment,  and,  in  the  case  of  personal 
property,  has  sued  out  execution;  or  unless  the  donor  has  died,  and  it  is 
shown,  by  a  settlement  of  the  administration  account,  that  there  are 
not  sufficient  assets  in  the  hands  of  the  administrator  to  pay  the  debts. 

OOHTBiBnTioir  AMOKO  D0NXX& — When  a  decree  is  entered  in  favor  of  a 
creditor  and  against  several  voluntary  donees,  contribution  among  them 
should  be  decreed,  so  that  each  should  pay  no  more  than  his  just  share; 
but  all  should  be  liable,  as  far  as  they  have  received  funds  from  the 
donor,  for  the  failure  of  any  one  to  pay  his  proportion,  until  the  debt  is 
satisfied. 

Appeal  from  the  court  of  chanceiy.  The  opinion  states  the 
case. 

Wickham,  for  the  appellants. 

Leighf  contra. 

By  Court,  Grbbn,  J.  The  appellee,  claiming  to  be  a  creditor 
of  Byrd  Ohamberlayne,  prosecuted  in  the  life-time  of  the  latter 
an  action  at  law  against  him,  which  abated  by  the  death  of  tbe 
defendant.  The  former  thereafter  prosecuted  an  action  for  tbe 
same  cause  against  Edward  P.  Chamberlayne,  theadministratoz 
of  Byrd  Chamberlayne;  and  having  obtained  a  verdict,  a  judg- 
ment was  rendered  by  consent  of  the  parties,  to  be  levied  on 
the  goods  and  chattels  of  the  intestate,  then  in  the  hands,  or 
which  might  hereafter  come  to  the  hands  of  the  defendant  to  be 
administered,  after  satisfying  thereout  all  debts  of  superioi 
dignity  and  prior  judgments.  Upon  this  judgment  no  further 
proceedings  were  had;  nor  was  any  execution  taken  out  there- 
upon. The  plaintiff  then  filed  his  bill  against  the  admin- 
istrator de  bonia  non  of  Byrd  Chamberlayne,  and  the  appellants, 
the  children  of  Bjrd  Chamberlayne,  to  whom  the  latter  had,  io 
his  life-time,  conveyed  sundry  slaves  by  several  deeds;  alleg 
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ing  that  those  oonveyances  were  Toluntaiy  and  fraudulent  as  to 
the  creditors  of  the  donor,  and  praying  that  the  slayes  should 
be  subjected  to  the  payment  of  his  demand.  The  defendants, 
claiming  under  these  deeds,  insisted  on  their  validity;  that  the 
plaintiff  had  no  just  demand  upon  Byrd  Chamberlayne;  and 
that  the  judgment  at  law  was  obtained  by  the  collusion  and 
frauii  of  the  plaintiff  and  the  administrator.  The  plaintiff 
offered  no  evidence  in  support  of  his  demand,  other  than  the 
record  and  judgment  in  the  suit  at  law.  That  record,  inde- 
pendent of  the  verdict  and  judgment,  affords  no  proof  per  se  of 
the  justice  of  the  plaintiffs  demand.  The  court  of  chancery 
declared  the  deeds  to  be  fraudulent  and  void,  and  that  the 
property  should  be  surrendered  by  the  defendant,  and  sold  for 
the  satisfaction  of  the  judgment;  from  which  decree  the  defend- 
ants claiming  under  the  deeds  appealed. 

It  is  settled  in  England,  by  a  series  of  uniform  decisions, 
that  no  person,  claiming  to  be  a  creditor,  can  impeach  in 
equity,  any  conveyance  fraudulently  made  by  the  debtor  of  his 
property,  until  he  has  established  his  demand  at  law,  by  obtain- 
ing a  judgment,  and  by  suing  out  an  execution  thereupon,  if 
he  seeks  satisfaction  out  of  the  personal  property  of  his  debtor. 
The  cases  upon  this  point  are  cited  and  commented  on  by 
Chancellor  Kent,  of  New  York,  in  2  Johns.  Ch.  144;  Id.  290;  4 
Id.  671,  682.  If  it  were  otherwise,  and  any  creditor  might,  in 
the  first  instance,  question  the  disposition  of  his  debtor's 
property  in  a  court  of  equity,  it  would  produce  the  greatest  in- 
convenience. The  debtor,  and  a  donee  claiming  under  him, 
would  be  obliged  to  litigate  at  the  same  time  the  questions, 
whether  the  debt  claimed  or  not,  and  whether  the  conveyance 
was  valid  or  not;  and  after  an  expensive  and  harassing  litiga- 
tion«  it  might  be  ascertained  that  no  debt  was  due.  Without  a 
contract  for  a  specific  lien,  unless  in  cases  where  a  legal  lien 
exists,  a  creditor  can  only  assert  his  claim  against  the  person  of 
the  debtor,  and  cannot  claim  satisfaction  out  of  any  specific 
property  belonging  to  the  debtor,  until  bis  property  be  speci- 
fically bound  to  the  satisfaction  of  the  debt,  by  contract  or  by 
judgment,  as  to  lands,  or  judgment  and  execution  delivered  to 
the  sheriff,  as  to  personal  estate.  The  debtor  has  an  unques- 
tionable right  to  alienate  bis  property  bonafide,  or  to  prefer  one 
creditor  to  another.  If  the  creditor  hcjA  the  right  to  claim  satis- 
faction out  of  his  debtor's  property  fraudulently  alienated,  in  n 
court  of  equity,  in  the  first  instance,  to  give  any  effect  to  such 
proceeding,  the  creditor  must  be  considered  as  acquiring,  by  the 
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exhibition  of  the  bill,  a  specific  right  to  be  satisfied  out  of  that 
property;  and,  if  so,  a  subsequent  sale  of  the  property  boiut 
fide  made  bj  the  debtor,  vrhich,  in  general,  would  be  valid, 
could  have  no  effect;  and  even  a  subsequent  jadgment-creditor 
could  not  levy  an  execution  upon  the  property  in  question. 
And  if  several  creditors  pursued  their  remedies  at  the  same 
time  in  dquity,  there  would  be  no  rule  recognized  by  law  by 
which  to  ascertain  their  priorities. 

Many  other  extremely  inconvenient  consequences  would  arise 
from  permitting  such  a  proceeding,  which  need  not  now  be  in- 
sisted on.  Besides,  a  voluntary  and  fraudulent  conveyance  is 
good  between  the  parties  and  those  claiming  under  them,  and 
void  only  as  to  creditors  who  are  thereby  delayed,  hindered  and 
defrauded.  No  creditor  can  be  said  to  be  delayed,  hindered  or 
defrauded,  by  any  conveyance,  until  some  property,  out  of 
which  he  has  a  specific  right  to  be  satisfied,  is  withdrawn  from 
his  reach  by  the  fraudulent  conveyance.  Such  specific  right 
does  not  exist  until  he  has  bound  the  property  by  judgment, 
and  in  the  case  of  personal  property  by  execution  delivered  to 
the  sheriff,  and  has  shown  that  he  ia  defrauded  by  the  convey- 
ance, in  consequence  of  not  being  able  to  procure  satisfaction 
of  his  debt  in  due  course  of  a  law.  Then,  and  then  only,  he  ac- 
quires a  specific  right  to  be  satisfied  out  of  the  property  con- 
veyed, and  shows  that  he  is  a  creditor,  and  is  delayed,  hindered 
and  defrauded  by  the  conveyance.  When. a  party  has  thu€ 
brought  himself  within  the  terms  of  the  statute,  he  is  entitled 
to  the  assistance  of  a  court  of  equity,  to  remove  the  impedi- 
ment to  his  legal  rights;  and  the  lien,  frustrated  by  the  fraud, 
will  be  considered  as  still  subsisting  in  equity. 

A  judgment  and  execution  delivered  to  the  sheriff  against  a 
fraudulent  donor  binds  personal  property  in  the  hands  of,  the 
fraudulent  donee.  The  execution  is  against  the  goods  and 
chattels  of  the  defendant  generally;  and  the  conveyance  being 
void,  the  goods  are  still  tiie  goods  of  the  donor,  and  may  be 
taken  under  the  execution.  But  a  judgment  and  execution 
against  the  executor  or  administrator  of  the  donor  cannot  bind 
the  goods  in  the  hands  of  the  fraudulent  donee;  since  the  deed 
is  good  between  the  parties,  and  those  claiming  nnder  them. 
The  execution  in  that  case  is  against  the  goods  and  chattels  of 
the  testator  or  intestate  in  the  hands  of  the  executor  or  admin- 
istrator to  be  administered;  and  such  goods  are  not,  even  in 
contemplation  of  law,  in,  and  never  can  come  to,  his  hands  to 
be  administered. 


Feb.  1824.]        Ohaicbeblayne  v.  Temple.  789 

Although  the  judgment  against  the  administrator  of  Chamber- 
layne  in  this  case  did  not,  therefore,  bind  the  property  in  question, 
yet  it  showed  that  the  plaintiff  was  a  creditor;  and  the  subse* 
quent  proceedings  in  this  suit  show  that  he  was  hindered,  de- 
layed and  defrauded  by  the  conveyances  in  question;  for  the 
property  was  thereby  withdrawn  from  the  satisfaction  of  his  de- 
mand, and  no  other  assets  of  the  debtor  remained  for  his  satis- 
faction. 

These  proceedings  establish  those  facts  against  the  donees.  A 
judgment  against  the  donor  in  his  life-time  would  have  estab- 
lished the  debt  against  the  donees  until  impeached  by  them  on 
the  ground  of  fraud,  or  for  any  other  just  cause,  insomuch  that 
an  execution  might  be  thereupon  levied  upon  the  property;  and 
if  the  donees  attempted  to  impeach  the  judgment,  they  must  for 
that  purpose  have  resorted  to  a  court  of  equity.  We  can  see 
no  reason  why  a  judgment  against  the  legal  representative  of 
the  donor  should  not  have  precisely  the  same  effect.  Indeed,  in 
all  cases  where  the  question  is  whether  a  person  be  a  debtor  or 
not,  a  judgment  against  him  or  his  legal  representative  seems 
to  be  prima  facie  evidence  of  the  fact,  liable  to  be  controverted 
upon  the  ground  of  fraud,  or  upon  any  other  just  ground,  by 
any  one  a  stranger  to  the  judgment,  except,  perhaps,  in  the  case 
of  the  real  and  personal  representatiTcs  of  the  same  person; 
in  which  case,  either  the  one  or  the  other  might  have  been  sued 
in  the  first  instance.  Thus  all  creditors  are  entitled  to  satisfac- 
tion  out  of  the  assets  of  a  deceased  debtor  according  to  theii 
legal  priorities.  Each  has,  therefore,  an  interest  in  the  question 
whether  the  debts  claimed  by  others  be  due  or  not;  yet  a  judg- 
ment in  favor  of  one  binds  all  others  upon  the  question  whether 
the  debt  be  due  or  not,  unless  they  can  impeach  it  on  the  ground 
of  fraud. 

So  in  bankruptcy  a  judgment  against  the  bankrupt  is  evidence 
of  the  debt  against  other  creditors  until  impeached.  This  rule 
seems  to  be  peculiarly  applicable  to  the  case  of  persons  claiming 

under  voluntary  conveyances:  Saunders  v. ,  Skinner, 

586,  cited  in  13  Yin.  Abr.,  tit.  Fraud,  F.  pi.  18.  The  donees 
have  attempted  to  impeach  this  judgment,  but  have  failed  in 
their  proofs.  The  fact  of  the  want  of  other  assets  (than  those 
conveyed  to  the  donees)  to  pay  the  plaintiff's  demand,  is  estab- 
lished in  this  suit.  It  is  not  for  the  donees  to  allege  that  the 
assets  in  the  hands  of  the  administrator  ought  to  have  been  ap- 
plied to  the  payment  of  this  debt.  They  were  applied  to  the 
payment  of  the  debts,  and  as  to  the  donees,  that  application 
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was  rightful,  and  not  injurious.  It  was  their  right  and  daU  to 
Rurchaige  and  falsify  the  accounts  of  the  administrator  if  tiiej 
were  wrong,  which  they  have  failed  to  do. 

It  was  not  necessary  as  a  pre-requisite  to  the  maintaining  of 
this  suit  to  have  previously  established  the  fact  of  a  deficiency 
of  assets  in  another  suit;  or  to  have  bound  the  property  by  an 
action  against  the  donees  as  executors  de  $on  tart,  proving  in 
that  cause  that  there  were  no  other  assets  to  satisfy  the  demand, 
and  prosecutiDg  the  same  to  judgment  and  execution,  as  might 
have  been  done:  13  Yin.  Abr.,  tit.  Fraud,  C.  pi.  6.  For  all 
creditors  have  a  specific  right  to  be  satisfied  out  of  the  property 
of  their  deceased  debtor  in  the  hands  of  his  executor  or  admin- 
istrator, if  there  be  a  rightful  executor  or  administrator;  or  if 
not,  in  the  hands  of  his  executor  de  aon  tort;  or  if  as  in  this 
case,  there  be  a  rightful  executor  or  administrator,  and  also  an 
executor  or  executors  de  son  tort,  out  of  the  debtor's  property  ia 
the  hands  of  the  latter  if  there  be  not  sufficient  assets  in  the 
hands  of  the  former. 

This  is  in  the  nature  of  a  lien;  and  the  executor  or  adminis- 
trator, and  executor  de  9on  tort,  are  in  the  nature  of  trustees  for 
the  creditors.  In  general,  when  there  is  a  rightful  executor  or 
administrator,  there  cannot  be  an  executor  de  son  tort,  because 
any  person,  having  possession  of  the  property  of  the  deceased, 
is  responsible  therefor  to  the  rightful  executor  or  administrator, 
and  ought  not,  therefore,  to  be  responsible  to  creditors  also. 
Otherwise  he  would  be  doubly  chargeable.  But,  in  the  case  of 
fraudulent  conveyances  the  donee  in  possession  is  an  executor 
de  son  tort^  although  there  be  a  rightful  executor  or  administra- 
tor. For,  as  he  cannot  be  made  responsible  therefor  to  the 
rightful  executor  or  administrator,  the  reason  of  the  general 
rule  fails  in  that  case,  and  if  the  donor  was  not,  in  such  case 
liable,  as  executor  de  son  tort,  the  creditor  would  be  without 
remedy:  Roberts  on  Fraud.  Con.  698,  and  cases  there  cited: 
Pierce  v.  lumer,  5  Cranch,  154;  Edwards  v.  Harben,  2  T.  R.; 
11  Vin.  Abr.  219,  PI.  9,  and  notes;  13  Id.  tit.  Fraud,  C.  PL  5. 

The  plaintiff,  therefore,  had  a  right,  without  first  binding  the 
property  otherwise,  and  without  otherwise  showing  that  he  was 
defrauded,  in  consequence  of  there  being  no  other  fund  to 
satisfy  his  demand,  than  the  property  in  the  hands  of  the 
donees,  by  another  suit,  to  go  originally  into  a  court  of  equity 
against  the  donees  as  an  executor  de  son  tort,  for  a  discovery, 
account  and  satisfaction,  out  of  the  assets  in  their  hands;  and, 
in  that  suit,  to  establish  his  demand,  if  it  had  been  liquidated, 
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or  was  a  matter  of  account,  and  not  before  established;  and  to 
show  that  he  could  not  get  satisfaction  otherwise,  and  so  was 
hindered,  delayed,  and  defrauded.  And  this  he  has  virtually 
done,  although  he  does  not  call  them  in  terms  executors  in  their 
own  wrong.  In  this  case,  a  preliminary  suit  at  law  against  the 
rightful  administrator,  or  against  the  donees,  was  necessary  as 
the  claim  sounded  in  damages;  and  the  rightful  administrator 
was  properly  made  a  party  to  account  for  iiie  assets  which  had 
come  into  his  hands.  For,  if  he  had  had  assets  to  pay  the  de- 
mand, the  conveyances  would  not  have  been  void. 

The  deeds  in  question  are  clearly  fraudulent  and  void  as  to 
creditors  of  the  donor.  All,  except  that  to  Evelyn  Beverly,  in 
1798,  were  executed  when  the  donor  was  indebted  to  a  degree 
of  embarrassment,  and  when  the  very  debt,  the  satisfaction  of 
which  is  now  claimed,  was  due;  and  although  he  retained 
enough  to  satisfy  all  his  debts,  and  lost  a  large  portion  of  his 
personal  estate  afterwards,  by  a  calamitous  accident,  he  had  no 
right  to  throw  upon  his  creditors  the  hazard  of  such  an  accident, 
and  to  provide  for  his  family  at  their  expense.  As  to  the  deed 
of  1793,  although  it  is  probable  that  the  donor  was  largely  in* 
debted  when  be  executed  that  deed,  yet  there  is  no  sufficient 
evidence  of  that  fact  in  this  record.  And  although  the  donoz 
retained  the  possession  of  the  property,  yet,  if  the  deed  had 
been  duly  recorded,  it  might  have  been  valid.  But,  being  re- 
corded on  the  proof  of  one  witness  only,  that  deed  is  also 
fraudulent  and  void,  under  that  clause  of  the  statute  of  frauds, 
beginning  with  the  words,  "  and  moreover."  Independent  of 
this  clause  of  the  statute,  a  voluntary  conveyance,  made  by  a 
person  not  at  all  indebted  at  the  time,  and  not  in  contemplation 
of  future  debts,  and  without  any  other  badge  of  fraud,  would 
probably  be  good,  notwithstanding  the  donor  retained  the  pos- 
session; for,  such  possession  could  be  no  evidence  of  an  intent 
to  defraud  creditors,  when  none  existed,  or  were  in  contempla- 
tion of  the  party.  But  the  said  clause  invalidates  even  such  a 
conveyance,  unless  in  the  case  of  personal  property,  the  deed 
be  recorded  on  the  acknowledgment  of  the  party,  or  proof  of 
two  witnesses,  or  unless  the  possession  remain  bona  fide  with 
the  donee. 

It  is  also  insisted  that  the  donee  ought  to  have  been  sub- 
jected to  a  ratable  contribution,  for  the  satisfaction  of  the 
demand  of  the  appellee.  At  law,  persons  claiming  under  vol* 
untaiy,  fraudulent  and  void  conveyances,  cannot  require  a 
creditor  to  proceed  against  them  severally  for  ratable  proper- 


792  Tdbnzb  v.  Street.  [Yirgiiiia» 

lions  of  ihe  debt.  He  might  proceed  against  them  seyerallj, 
after  the  death  of  the  debtor,  as  executor  de  wn  tort,  for  the 
full  value  of  the  assets  of  the  debtor  in  their  hands;  and  the 
insolvency  of  one  would  not  excuse  any  other;  and  bo  it  should 
be  in  equity,  if  an  attempt  to  equalize  the  burdens  produced 
any  unreasonable  delay  or  detriment  to  the  creditor.  But 
where,  as  in  this  case,  the  creditor  has  convened  all  the  parties, 
none  of  whom  are  chargeable  with  actual  fraud,  and  where  all 
the  materials  for  a  just  apportionment  are  already  in  the  record, 
and  that  can  be  made  without  any  material  delay  or  injury  to 
the  creditor;  a  court  whose  maxim  is  that  equality  is  equity, 
should  apportion  the  demand  amongst  the  parties  responsible 
thereto;  the  more  especially  as,  if  the  burden  was  unequally 
borne,  and  the  suffering  party  could  in  that  event,  claim  con- 
tribution of  the  others,  this  would  involve  those  parties  in  new 
litigations.  But  this  ought  to  be  done  with  a  reservation  of 
the  right  to  the  creditor  to  resort  for  satisfaction  to  all  the 
parties  responsible  to  him,  to  the  full  extent  of  their  liabilities 
respectively,  in  the  event  of  his  failing,  from  insolvency  or  any 
other  cause,  to  procure  satisfaction  from  any  of  the  parties  of 
their  due  proportions  of  his  demand. 

The  decree  should  be  corrected  in  this  particular,  and  the 
appellants  should  pay  to  the  appellee  his  costs,  he  being  the 
party  substantially  prevailing. 


Who  mat  sst  Asms  a  Voluhtabt  CoirvxrANOL^Qeo  Jmikku  v.  C7d»- 
mt,  ant€f  698»  And  note. 


TUBNEB   V.  StBEET. 

Ihyast's  Biobt  or  Elbctiok  to  takb  Laitd  ob  MoznBT.~If  land  u  d«- 
▼iaed  to  be  told,  and  the  prooeeda  paid  to  an  infant,  the  infant  haa  the 
right  to  take  either  the  land  or  money;  and  if  the  guardian  aella  the 
land,  and  the  sale  it  not  adTantageooa  to  the  infuit,  a  ooort  of  equity 
may  elect  for  him,  and  bind  him  by  the  eleotion. 

Appeal  from  the  court  of  chancery.    The  opinion  states  the 
case. 

Wiokham^  for  the  appellee.    No  counsel  appeared  on  behalf 
of  the  appellant. 

By  Court,  Gbebn,  J.    Jedediah  Turner  devised  his  land,  sup- 
posed to  contain  four  hundred  acres,  to  his  sister    Susanna 
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Turner,  upon  one  condition,  that  within  a  limited  time  she 
should  pay  one  third  of  its  value  to  the  children  of  his  sister 
Polly  Atkinson,  and  one  third  to  the  children  of  his  sister  SaUy 
Blackwell.  But  if  she  failed  to  pay  as  aforesaid,  then  the  land 
was  to  be  sold,  and  the  money  divided  between  Susanna  and 
the  children  of  his  other  two  sisters.  Sasanna  elected  to  take 
the  land,  and  pay  for  it  according  to  the  will.  Sally  BlackweU 
was  appointed  guardian  of  all  her  children,  who  were,  and  still 
are,  infants.  The  land  was  valued,  and  Susanna  paid  to  the 
children  of  Mrs.  Atkinson  what  they  were  entitled  to.  Black- 
well,  the  husband  of  Sally,  being  dead,  and  indebted  to  Su- 
sanna Turner,  as  executrix  of  Jedediah  Turner,  it  was  agreed 
between  Susanna  Turner,  then  Dowles,  and  Mrs.  Blackwell, 
that  the  debt  should  be  discounted  against  the  sum  due  to  the 
children  of  the  latter  on  account  of  the  land;  and  that  Mrs. 
Blackwell  should  take,  in  full  of  the  residue  due  to  her  children, 
one  hundred  and  ten  acres  of  the  land  which  had  belonged  to 
the  testator. 

In  pursuance  of  this  agreement  Mrs.  Blackwell  gave  to  Su- 
sanna a  receipt  in  full  of  the  sum  due  to  her  children,  and  the 
latter  gave  to  the  former  her  bond  to  convey  the  said  one  hun  • 
dred  and  ten  acres  to  her  when  required.  This  bond  does  not 
speak  of  Mrs.  Blackwell  as  the  guardian  of  her  children,  but  is 
given  to  her  individually.  Mrs.  Blackwell  was  put  in  posses- 
sion of  the  land.  The  appellee  being  very  desirous  to  procure 
this  land,  and  anxious  to  conceal  his  wish,  employed  Austin 
Thacker  to  purchase  it  from  Mrs.  Blackwell  for  him.  Thacker 
accordingly  treated  and  agreed  with  her  for  the  purchase;  but 
before  any  writings  were  signed  by  the  parties,  Mrs.  Turner  in- 
formed Thacker,  in  the  presence  of  Mrs.  Blackwell,  that  she 
had  given  the  land  in  satisfaction  of  the  sum  which  she  owed  to 
Mrs.  Blackwell's  children;  and  insisted,  moreover,  that  the  land 
belonged  to  the  children,  and  that  it  had  been  intended  for 
them.  Mrs.  Blackwell  admitted  that  it  was  taken  in  satisfac- 
tion of  what  was  due  to  her  children,  but  insisted  that  she  had 
a  right  to  sell  it.  Mrs.  Turner  also  objected  that  it  was  prob- 
able that  the  land  would  not  hold  out  four  hundred  acres;  and, 
if  so,  that  the  one  hundred  and  ten  acres  would  be  more  than 
ought  to  have  been  given  for  the  satisfaction  of  the  children's 
claim;  and  that  the  one  hundred  and  ten  acres,  being  assigned 
for  that  purpose  upon  the  supposition  that  the  whole  tract  con- 
tained four  hundred  acres,  if  it  fell  short,  there  ought  to  be  a 
ratable  deduction. 
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It  was,  therefore,  agreed  between  Mrs.  Turner,  Mrs.  Black- 
well,  and  Thacker,  that  a  survey  should  be  made,  and  the  one 
hundred  and  ten  acres  be  added  to,  or  taken  from,  in  the  event 
of  the  whole  tract  containing  more  or  less,  in  the  proportion 
that  one  hundred  and  ten  acres  bears  to  four  hnndred;  that 
Thacker  should  secure  to  Mrs.  Blackwell  the  payment  of  the 
purchase-money  in  installments,  and  that  Mrs.  Blackwell 
should  convey  the  land  to  him.  An  agreement  to  this  effect 
was  signed  by  all  the  parties,  which  agreement  was  assigned 
within  a  few  days  to  the  appellee.  Mrs.  Turner  and  Mrs. 
Blackwell  refusing  to  carry  this  contract  into  effect.  Street  filed 
his  bill  against  them  aud  the  children  of  Mrs.  Atkinson  and  of 
Mrs.  Blackwell,  claiming  the  specific  execution  of  the  contract. 
Mrs.  Turner  and  Mrs.  Blackwell  resisted  this  claim,  upon  the 
ground  that  the  land  belonged  to  the  children  of  the  latter,  and 
that  they  had  been  overreached  in  the  contract.  The  court  of 
chancery  decreed  a  specific  execution  of  the  contract,  and  the 
defendants  appealed. 

Mrs.  Blackwell  took  this  land  in  satisfaction  of  her  children's 
claim,  at  twenty-five  or  twenty-seven  shillings  per  acre,  the  val- 
uation at  which  the  commissioners,  in  pursuance  of  Turner's 
will,  had  valued  it.  She  sold  it  to  Thacker  at  six  dollars  and 
twenty-five  cents  per  acre,  and  pending  the  suit  it  is  proved  to 
be  worth  from  seven  dollars  to  ten  dollars  per  acre.  If,  there- 
fore, the  children  of  Mrs.  Blackwell  had  an  equitable  right  to 
the  land,  or  to  the  money  proceeding  from  the  sale  to  Thacker, 
and  could  assert  their  claim  to  the  one  or  the  other  at  their 
election,  no  court  of  equity  should  have  deprived  them  of  that 
right,  unless  it  appeared  to  be  manifestly  for  their  advantage  to 
confirm,  the  sale;  in  which  case  a  court  of  equity  could  elect  for 
them,  and  bind  them  by  such  election:  1  Fonb.  Eq.  88,  note  f, 
and  the  cases  there  cited;  3  Johns.  Ch.  190. 

The  infant  children  of  Mrs.  Blackwell  had  such  right  The 
property  was  purchased  by  their  guardian  and  trustee,  exclu- 
sively with  a  fund  belonging  to  them,  and  both  Mrs.  Turner  and 
Mrs.  Blackwell  affirm  that  it  was  purchased  for  them,  or  rather 
taken  as  theirs,  in  lieu  of  the  money  due  to  them.  These  facts 
were  distinctly  known  to  Thacker,  the  acknowledged  agent  of 
Street,  before  he  purchased  for  the  latter.  It  was  affirmed  by 
Mrs.  Turner;  and,  although  Mrs.  Blackwell  insisted  on  her 
right  to  sell,  she  admitted  that  she  had  taken  the  land  in  lieu 
of  the  money  due  to  her  children;  and  the  very  terms  of  the 
contract,  signed  by  Thacker,  show  clearly  that  the  land  was 
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taken  as  the  due  proportion  of  the  children,  according  to  their 
interest  in  the  whole  tract  of  land. 

If,  under  these  circumstances,  Mrs.  Turner  lad  conveyed  to 
Mrs.  Blackwelly  and  she  to  Street,  the  latter  would  have  been  a 
trustee  for  the  children  of  Mrs.  Blackwell.  The  statute  of 
frauds  in  England  requires  that  all  trusts  shall  be  declared  in 
writing,  except  such  as  arise  by  implication  of  law,  which  are 
thereby  left  as  at  common  law.  By  the  common  law,  resulting 
trusts  might  be  raised  and  supported  by  parol  proofs.  It  was 
at  one  time  doubted  whether,  notwithstanding  the  exception  of 
resulting  trusts  out  of  the  English  statute,  it  was  not  required 
by  the  general  spirit  of  the  statute,  that  resulting  trusts,  if  de- 
nied, should  be  established  by  written  evidence,  and  not  by 
parol  proofs.  But  the  better  opinion  seems  to  be  that  even  un- 
der the  English  statute  a  resulting  trust  may  be  raised  by  parol 
proofs.  It  was,  however,  never  doubted  that  a  resulting  trust, 
conferred  by  the  trustee,  was  valid:  2  Fonb.  Eq.,  book  2,  chap. 
5,  and  notes;  Bac.  Abr.  Trust,  0.  passim;  Foster  v.  Colvin,  3 
Johns.  266.  This  provision  of  the  English  statute  of  frauds  has 
not  been  adopted  into  our  code.  With  us  the  doctrine  of  re- 
sulting trusts  remains  as  at  common  law.  This,  however,  is  not 
material  in  this  case,  since,  even  according  to  the  English  cases, 
there  would  be,  in  this  case,  a  trust  for  the  children,  even  if  the 
land  had  been  conveyed  as  aforesaid.  If  a  man  purchase  land 
and  cause  it  to  be  conveyed  to  another,  there  is  a  resulting  trust 
raised,  by  operation  of  law,  for  the  purchaser;  and  if  a  trustee 
purchase  property  with  the  trust  funds,  there  is  a  resulting 
trust  for  the  cestui  que  trust ;  so  that  he  may  either  claim  the 
beneficial  right  to  the  property  or,  at  his  election,  claim  a  lien 
upon  the  property  for  the  security  of  his  money  invested  in  it. 
In  such  cases  the  purchaser  even  of  the  legal  estate,  much  more 
so  of  a  mere  equity,  from  the  trustee,  with  notice  of  the  trust, 
stands  in  the  shoes  of  the  trustee:   See  the  books  before  cited. 

This  last-mentioned  case  is  precisely  the  case  at  bar.  The 
proofs  in  the  cause  indicate  that  it  is  against  the  interest  of 
the  infants  to  carry  the  contract  in  question  into  specific  execu- 
tion. But  this  may  be  otherwise.  The  proper  course  was  to 
refer  it  to  a  commissioner  to  inquire  and  report  whether  it 
would  be  for  the  interest  of  the  infants  to  confirm  the  sale,  or 
otherwise.  The  decree  should,  therefore,  be  reversed,  and  the 
cause  remanded  for  further  proceedings  to  be  had  therein,  in 
conformity  to  the  foregoing  views. 

All  the  judges  concurred  except  Bbooke,  J.,  who  was  absent. 
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(9  UMMDOvm,  814.] 

6xnaTT*B  Right  to  SacuBirr  Omar  Co-strBErr.— If  then  an  wtfrenl 

ties  for  one  debt,  and  the  principal  oonyeys  property  in  tnist  to  one  ol 
them  to  indemnify  him,  tlie  others  are  alao  entitled  to  the  benefit  of  the 
property  to  indenmify  thur.i. 

Appbal  from  an  interior  a  tory  decree  of  the  court  of  chancery. 
The  principal  question  raised  was  whether  a  trust  deed  ezecnted 
bj  a  principal,  Bagan,  for  the  indemnity  of  some  of  his  sore- 
ties,  could  be  resorted  to  by  other  sureties  in  ease  of  their 
claims.  The  bill  alleged  a  fraudulent  and  collusiye  purchase 
at  a  sale  under  the  trust  deed,  whereby  the  defendants  boug^ht 
in  the  land  at  a  figure  far  below  its  value.  The  case  bearing 
upon  the  point  reported  is  stated  in  the  opinion. 

Bbown,  Chancellor,  held,  among  other  things,  that  Gh^mbill 
and  Fawcett's  deed  of  trust  did  not  proyide  any  security  fox 
their  co-sureties  for  Bagan;  so  that,  whatever  moneys  were 
paid  by  Oambill  and  Fawcett^  in  cases  where  co-sureties  were 
bound  with  them,  over  and  above  their  just  proportions  thereof, 
unless  they  were  compelled  to  make  such  payments,  or  unless 
their  co-sureties  were  unable  to  contribute  their  proportions, 
were  not  properly  chargeable  on  the  trust  fund. 

That  the  deed  of  trust  under  which  Gbunbill  and  Fawcett 
claimed  did  protect  them  as  well  against  suretyships  for  Bagan, 
not  particularly  specified,  as  those  which  were  specified  therein. 

That  the  side  made  under  Gambill  and  Fawcett's  deed  of 
trust  was  not  authorized  by  that  deed;  because  they  had  never 
in  any  sense  been  compelled  to  pay  any  money  as  sureties  of 
Bagan;  the  suits  having  been  instituted  against  them  by  their 
own  procurement,  and  the  judgments,  which  they  had  satisfied, 
confessed. 

That  Bichard  Bagan  had  a  just  title  to  that  part  of  the  land 
held  by  his  son  Daniel,  which  he  claimed,  and  the  compromise 
made  with  him  by  Fawcett,  according  to  which  one  hundred  and 
thirty-seven  acres  of  the  land  had  been  released  and  conveyed 
to  him,  was  highly  beneficial  to  all  parties.  And  because  that 
compromise  depended  on  the  confirmation  of  the  sale  under 
Gambill  and  Fawcett's  deed  of  trust,  and  because  a  majority 
of  the  official  sureties  did  not  concur  in  the  wish  to  set  that  sale 
aside,  but  were  satisfied  with  the  terms  proposed  by  the  defend- 
ant, Fawcett,  which  terms  had  been  suggested  by  the  court  and 
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vfere  approved  as  reasonable  and  beneficial  to  all  parties,  therefore 
the  court  decreed:  That  the  proceeds  of  sales,  after  reimbursing 
Fawcett  his  expenses  and  compensation  for  his  trouble,  should 
be  applied:  1.  To  the  discharge  of  prior  incumbrances;  2.  To 
the  indemnification  of  Fawcett  to  the  extent  to  which  the  court 
held  him  entitled  to  indemnification;  and  last,  to  the  satisfac* 
tion  of  other  incumbrances,  in  due  order  and  proportion;  that 
Fawcett  should  render  accounts  of  the  subject,  taken  from  time 
to  time;  that  accounts  be  taken,  before  a  commissioner,  of  the 
moneys  already  paid  by  Gambill  and  Fawcett,  and  those  for 
which  they  were  yet  bound,  as  llagau's  sureties,  showing  what 
portion  thereof  was  justly  due  by  Bagan,  for  what  debts  they 
were  sole  sureties,  and  for  what  they  were  jointly  bound  with 
other  sureties;  and  whether  those  other  co-sureties  were  solvent; 
also,  accounts  of  all  debts  charged  on  the  trust  subject;  of  all 
debts  paid  by  Bagan's  official  sureties;  of  the  proceeds  of  all 
Bales  of  the  trust  subject  made  or  to  be  made  by  Fawcett;  and 
of  all  moneys  paid  by  Bagan,  as  deputy  sheriff,  to  Fawcett,  as 
United  States  collector,  and  the  appropriation  of  the  same. 
From  which  decree  the  plaintiffs  appealed  to  this  court. 

Leigh,  for  the  appellants. 

Johnson,  for  the  appellees. 

By  Court,  Cabb,  J.  This  is  an  appeal  from  an  interlocutory 
decree  of  the  Staunton  chancellor.  The  suit  was  brought  by 
seven  out  of  seventeen  of  the  sureties  of  D.  Bagan,  as  deputy 
sheriff  of  Bockingham,  against  Fawcett  and  others,  the  sureties 
of  the  same  Bagan  in  his  private  capacity.  It  is  a  scramble  be- 
tween these  two  classes  of  sureties  for  the  wreck  of  an  insol- 
vent's  estate.  In  canvassing  the  correctness  of  the  chancellor's 
decree,  it  may  be  best  to  treat  the  subject  in  the  order  he  has 
pursued. 

First  question.  Does  the  trust  deed  to  Gambill  and  Fawcett 
afford  protection  to  those  who  were  bound  as  sureties  with  them  ?' 
The  chancellor  thinks  not.  He  places  it  principally  on  the 
ground  of  contract  and  intention.  The  deed  clearly  on  the  face 
of  it  provides  only  for  the  payment  by  Gambill  or  Fawcett;  and 
an  indemnity  to  them  is  its  sole  object.  It  gives  no  lien  to  the 
other  sureties.  They  are  not  even  parties  to  it.  And  here  the 
case  differs,  in  the  chancellor's  opinion,  from  West  v.  BelcheSy 
6  Munf.  187,  where  there  was  once  a  lien  for  the  whole  debt  to 
both  sureties,  though  that  lien  was  afterwards  abandoned  by  the 
surety  to  whom  this  court  gave  protection  under  it.     The  exam- 
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iDation  wbich  I  have  giyen  to  this  subject  has  conducted  my 
mind  to  a  conclusion  different  from  the  chancellor's.  I  think 
that,  both  upon  principle  and  authority,  the  oo-suretiea  have  a 
right  to  throw  the  whole  burden  of  the  debts  upon  the  subject 
mortgaged  to  their  body  for  his  security.  I  do  not  consider 
this  so  much  a  question  of  intention  or  contract^  as  of  the  effect 
of  the  deed  under  the  influence  of  those  settled  principles  df 
equity  which  bear  upon  it.  All  the  obligations  given  by  Ragiui 
and  his  sureties  are  joint  and  several.  Each  is  under  a  several 
obligation  to  pay  the  whole.  Tbe  creditor  may  throw  the 
whole  burden  upon  any  one  of  tbem.  The  principal  has  given 
to  two  of  the  co-sureties,  Fawcett  and  Gambill,  a  deed  of  trust 
on  land  for  their  indemnity;  and  if  the  whole  money  be  made 
out  of  either  of  them,  the  land  must  be  bound  for  the  whole 
to  indemnify  them.  Here,  then,  is  the  property  of  the  common 
deblor  L^und  for  the  debt;  and  the  question  is,  will  not  the  es- 
tablished principles  of  equity  throw  the  whole  burden  upon  the 
fund  in  case  of  all  the  sureties? 

There  are  several  rules  on  this  subject  which  seem  to  me  con- 
nected with  each  other,  and  resting  upon  the  same  general 
grounds.  If  B.  aod  0.  are  bound  to  A.  for  a  debt,  B.  as  prin- 
cipal and  0.  as  surety,  and  B.  gives  0.  a  mortgage  or  other  lien 
to  secure  him,  A.  can  resort  to  this:  1  Eq.  Cas.  Abr.  93;  5  Bac. 
Abr.  168;  11  Ves,  12.  Why?  Not  on  the  ground  of  contract,  for 
there  is  none  giving  A.  a  lien;  but  because  it  is  the  property  of 
the  debtor,  pledged  (though  not  to  his  creditor)  for  the  debt. 
So  it  is  with  contribution.  Our  act  of  assembly,  which  gives 
the  right  to  one  surety  to  call  on  the  others,  only  reduced  to 
statute  law  what  had  long  been,  the  law  of  equity.  The  whole 
doctrine  of  principal  and  surety,  with  all  its  consequences  of 
contribution,  etc.,  rests  upon  the  established  principles  of  a 
court  of  equity.  There  is  no  express  contract  between  the 
sureties  for  contribution.  It  results  from  the  maxim  that 
equality  is  equity.  Again,  a  surety  veill  be  entitled  to  every 
remedy  which  the  creditor  has  against  the  principal  debtor;  to 
enforce  every  security,  and  all  means  of  payment;  to  stand  in 
the  place  of  the  creditor,  even  as  to  securities  entered  into  with- 
out the  knowledge  of  the  surety;  having  a  right  to  have  these 
securities  transferred  to  him,  though  there  was  no  such  stipula- 
tion, and  to  avail  himself  of  all  those  securities  against  the 
debtor.  And  the  creditor  can  do  nothing  to  invalidate  or  dis- 
charge the  security  he  has  taken  from  the  principal  debtor  to 
the  prejudice  of  the  jright  of  the  surety;  and  if  he  has  done 
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Bucb  act,  and  disabled  himself  from  transferring  these  securities 
to  the  surety,  he  will  (unless  in  so  doiug  he  acted  without 
Itnowledge  of  the  others'  rights,  and  with  good  faith  and  just 
intention)  be  precluded  from  so  much  of  his  demand  against 
the  surety  as  this  latter  might  have  procured  if  the  transfer 
could  haye  been  made;  and  all  this  not  upon  the  ground  of 
oontract,  but  upon  a  principle  of  natural  justice,  the  same 
"which  regulates  the  doctrine  of  contribution  among  sureties. 
The  creditor  may  resort  to  either  for  the  whole,  or  to  each  for 
his  proportion;  and  as  he  has  that  right,  if  he,  from  partiality 
to  onQ  surety,  will  not  enforce  it,  the  court  gives  the  same  right 
to  the  other  surety,  and  enables  him  to  enforce  it.  For  these 
principles  I  refer  generally  to  Poth.  on  Oblig.,  No.  427,  496, 
619,  520;  2  Yem.  608;  2  Yes.  622;  2  Madd.  Ch.  437;  10  Yes. 
112;  11  Id.  22;  14  Id.  162;  1  Johns.  Ch.  412;  2  Id.  554;  4  Id. 
130;  2  Bos.  &  P.  270. 

Let  us  apply  these  doctrines.  If  the  creditor  has  a  right  to 
avail  himself  of  any  lien  given  by  the  debtor  to  a  surety,  be- 
cause it  is  the  property  of  his  debtor  pledged  to  pay  that  debt, 
do€s  not  a  surety  stand  upon  quite  as  strong  ground,  when  the 
common  debtor  has  given  to  a  co-surety  a  lien  to  secure  him  ? 
If  the  surety  is  entitled  to  stand  in  the  shoes  of  the  creditor, 
and  avail  himself  of  securities  given  by  the  debtor  to  him,  haa 
he  not  the  same  right,  the  same  equity,  where  these  securitiea 
have  been  given  by  the  debtor  to  a  co-surety?  If  equality  be 
the  rule,  and  the  debtor  shall  not  be  permitted  to  throw  the 
whole  burden  on  one  surety,  is  it  more  consonant  to  natural 
justice,  that  the  debtor  should  have  this  power;  that  he,  for 
whom  all  the  sureties  have  become  bound,  on  the  understanding 
of  community  of  burden  and  risk,  and  on  the  faith  of  the  prop- 
erty he  then  held,  should  have  the  power  of  selecting  a  favored 
co-surety,  possibly  (though  the  remark  cannot  apply  in  this 
case)  the  decoy-duck  for  the  rest,  and  by  a  conveyance  of  the 
common  fund  for  his  benefit,  leave  the  others  exposed  to  the 
payment  of  the  debt  without  a  chance  of  indemnity?  And,  if 
it  is  not  right,  that  the  debtor  should  thus  violate  the  law  of 
equality,  how  shall  we  prevent  it,  in  a  case  like  the  present, 
where  the  property  conveyed  to  two  sureties  is  sufficient  to  dis- 
charge the  debts,  for  which  the  whole  are  bound?  How  but  by 
throwing  the  whole  burden  upon  that  fund  (the  property  of  the 
common  debtor),  which  has  been  couTeyed  for  the  benefit  of 
these  favored  sureties  ?    I  see  no  other  way. 

Suppose,  in  the  cases  before  us,  the  creditor  had  levied  his  exe- 
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cution  on  the  property  of  Fawoett  and  Qambill,  and  made  the 
whole  money  out  of  them,  woald  equity  haTe  permitted  them  to 
call  on  the  oo-sureties  for  contributioDS  ?  No;  because  they  had 
in  their  own  hands,  property  of  the  debtor  sufficient  to  indem* 
nify  them.  This  is  most  evident  from  the  reason  of  the  case,  and 
from  the  authority  of  McCormici^s  AdminislrtUor  v.  Obannon's 
Executor,  etc. ,  3  Munf .  484,  where  it  is  decided  that  equity  will 
not  compel  a  surety  to  contribute,  unless  it  appear  that  due  dili- 
gence has  been  used  without  efiEect,  to  obtain  reimborsement 
from  the  principal  debtor,  or  that  he  was  insolvent.  In  one 
case,  Fawcett  and  Qambill,  without  waiting  to  be  compelled  by 
an  execution,  have  paid  the  whole.  Does  this  change  the  equity 
of  the  case  ?  Surely  not.  They  have  in  their  hands  a  full  in- 
demnity; but  I  have  dwelt  longer,  perhaps,  on  the  subject  than 
I  ought,  without  noticing  what  I  consider  a  direct  autliOTity  of 
this  court,  on  the  very  point;  I  mean  the  case  of  West  v.  Bddies, 
5  Munf.  187.  I  cannot  perceive  the  distinction  taken  between 
that  case  and  this.  There  Belches  and  Willis  were  sureties  for 
Giymes;  to  secure  them,  he  gave  them  a  lien  on  two  negroes. 
Belches  afterwards  consented  to  cancel  this  lien,  and  that 
Grymes  should  execute  another  on  all  his  personal  estate,  for 
the  payment  of  certain  debts,  and  among  them  this  one,  for 
which  Willis  and  Belches  were  sureties.  Giymes's  personal 
estate  proved  insufficient  to  pay  the  debts,  and  an  execution 
was  levied  on  the  property  of  Belches;  he  filed  his  bill  to  stay 
proceedings,  and  for  general  relief.  The  court  say:  '*  Admit- 
ting that  Belches  consented  that  upon  the  execution  of  the  deed 
to  Hughes  and  Camp  (the  second  deed  of  trust),  his  own  lien  on 
the  negroes  should  be  released;  he  did  not  release,  nor  was  he 
competent  to  release  it,  as  it  relates  to  Willis,  who  was  no 
party  in  the  transaction. 

As  to  Willis,  therefore,  the  said  deed  is  still  in  full  force. 
The  court  is  of  opinion  that  even  if  Willis  had  been  no  party 
ti^the  judgment  sought  to  be  enjoined,  nor  to  the  execution,  it 
would  be  competent  to  Belches,  after  paying  off  the  same,  to 
resort  to  him  as  a  co-surety  for  contribution  of  a  moiety  thereof; 
and  that  for  the  purpose  of  preventing  circuity,  and  getting 
payment  out  of  the  proper  fund,  it  would  be  also  competent  to 
him,  as  standing  in  tbe  place  of  Willis,  to  go  for  the  said 
moiety  against  the  negroes  conveyed  by  the  said  deed.  The 
court  is  also  further  of  opinion  that  under  that  hypothesis,  it 
would  be  competent  for  tbe  appellee  (Belches)  to  stand  in  the 
place  of  Willis,  and  charge  the  said  negroes  for  the  whole  sum. 
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Nothing  is  more  consonant  to  natural  justice  than  that  the  proper 
debts  of  every  man  should  be  paid  out  of  his  own  estate,  in 
ease  of  innocent  sureties,  and  that  that  property  of  his  in  par- 
ticular should  be  subjected  which  has  been  bound  thereto  by 
a  specific  existing  lien.  These  principles  will  avail  the  appellee 
(Belches)  supposing  him  to  have  released  for  himself,  his  own 
proper  lien,  created  by  the  first  deed." 

The  principles  here  laid  down  by  this  court,  seems  to  me  to 
be  the  very  principles  which  I  have  been  laboring  to  show, 
from  other  sources,  are  the  established  doctrines  of  equity.  And 
this  is  still  more  clear,  from  the  reference  in  the  same  opinion, 
to  the  case  of  H^ppes  v.  Bandolph,  2  Oall.  125,  where  a  surety, 
discharging  the  debt  of  a  bond  creditor,  is  put  in  his  place,  and 
gives  access  to  the  land;  the  court  declaring  that  the  doctrine  of 
substitution  established  in  that  case,  fully  supported  the  decision 
in  West  v.  Belches.  The  chancellor  seemed  to  think  that  however 
the  court  might  give  the  co-sureties  indemnity  out  of  the  trust 
fund,  if  the  question  were  between  them  and  the  debtor  alone, 
it  could  not  do  so  when  the  debtor  had  parted  with  his  interest 
to  subsequent  incumbrancers,  who  were  also  innocent  sureties. 
I  cannot  think  that  this  makes  a  difference.  So  soon  as  Bagan 
executed  the  deed  for  the  benefit  of  Fawcett  and  Gambill,  the 
principles  of  equity  attached,  and  the  rights  of  the  co-sureties 
accrued.  Nor  could  any  subsequent  act  of  Bagan's  detract 
from  those  rights,  or  affect  the  application  of  those  principles. 
After  the  execution  of  the  deed  nothing  resided  in  Bagan  but 
an  equity  of  redemption.  He  could  convey  no  more  to  the  sub- 
sequent incumbrancers;  and  they  could  only  come  in  upon  the 
ground  of  redeeming  all  prior  incumbrances  to  the  full  extent 
which  these  had  when  their  deed  was  executed.  But  besides 
this  reasoning,  there  is  in  the  same  case  of  West  v.  Belches, 
authority  for  this  position.  There,  as  well  as  here,  was  a  second 
incumbrance,  no  way  impeached;  yet  it  was  not  thought  to 
limit  or  narrow  at  all  the  rights  or  equity  of  the  co-surety.  I 
conclude,  therefore,  that  the  deed  of  trust  from  Bagan  to  Faw- 
cett and  Gambill,  rendered  the  land  liable  for  the  whole  of  the 
debts,  in  ease  of  their  co-sureties. 

[Several  other  points  were  considered  by  the  court,  but  not 
being  necessary  to  the  decision  of  the  principal  question,  are 
omitted]. 

Decree  reversed  and  bill  dismissed. 
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ABon  ov  Fbogiss,  when  will  make  oflBoer  tntgtmw  ab  MMo^  MMNl 

Acnoss,  betwaen  oo-teiianti»  686. 

A]>TXBaB  Po88B8Bioir«  ooloT  of  tiUe^  whether  eMentiil  to^  784 

when  confined  to  aotoal  ooonpfttion,  331. 
Alhv,  holding  of  lande  by,  97. 
AxxNDMiirr,  of  indictments,  586w 

of  jndgments,  618b 

of  record,  after  appeal  taken,  51G. 

of  verdicte,  618. 
Appxal,  amendment  of  record  or  jodgment  after,  618. 
Application,  of  payment,  694. 
AppoBTiONKmT,  of  dividends,  697. 
Abbot,  action  for  procuring,  600. 
Abbitratiov,  agreement  for,  whether  ousts  courts  of  their  JniisdkliQBt 

award,  when  final  can  not  be  reconsidered,  218. 
AflfliovifsiT  ov  MoBTOAOX,  noticc  of,  when  required,  618. 

recording,  613. 

when  subject  to  mortgagor's  equities^  613. 
ATTAOHMiirT,  action  for  wrongful,  600l 
Attobhxt  ob  Agbnt,  execution  of  trust  by,  170. 
AwABB,  for  what  causes  may  be  impeached,  764 

must  be  final,  216. 

when  final  cannot  be  reconsidered,  216. 

Bail  Boztd^  when  may  be  taken,  103. 

when  void,  103b 
BoHiie,  to  obtain  discharge  from  unlawful  imprisooBiiol^  lOlL 

for  appearance  of  criminal,  when  void,  108»  lOi. 

voluntary  bond,  when  valid,  106. 

injudicial  proceedings,  106. 

what  good  as  common  law  bond,  106. 

exacted  for  performance  of  obligee's  duty  are  Toid»  106L 
BoHSB  OP  MuKiciPALiTT,  negotiability  o^  424. 

Cavxat  Emptdb,  rule  of  applies  to  execution  sales,  131. 
CxBTmoATn  OP  Dkposit,  are  negotiable,  426. 
CBBTiPiGATn  OP  Stock,  are  not  negotiable,  427. 
Chabaoxxb,  evidence  of  in  action  for  seduction,  318. 
Ck>LOB  OP  Tjtle,  founded  on  void  instrument,  684. 

what  is,  680. 

whether  must  be  founded  on  a  writing,  681. 

whether  essential  to  adverse  possession,  764 
ComnETANCiy  by  mortgagee,  effect  of,  474. 
CoBPOBATiOK,  declaration  of  agents,  as  evidence  against^ 
Oo-TBNANT,  action  by  one  against  the  other  for  rents,  688. 

assumpsit,  by  one  against  the  other,  687. 


/ 
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Co0poiCB»  negotiability  of,  425. 
CoTiirAiiT  OF  Wabraitit,  when  broken,  BS, 
Crxditok's  Bill,  can  not  reach  choeea  in  action,  6i2L 
Cbiminal  PBoaaouTiov,  merger  of,  civil  remedy  in,  2A& 

DacLABATioiiB,  of  agents  of  oorporationi,  when  eTideDoe^dttL 

of  vendor,  to  impeach  title  of  vendee,  19fi. 
Dnzifmoir,  of  color  of  title,  580. 

of  effect!,  577. 

of  estate,  576. 

of  property,  576. 
DnjvxBT  OF  BxED,  what  constitatei^  87L 
DiviJ>UiD6»  apportionment  o(  697. 

ELicnoir,  agreement  to  pair  off  at,  is  Toid«  400l 

note  for  services  at,  is  void,  390. 
Sqvitt,  what  property  it  may  snbject  to  sonoiitioii,  filSL 
SvicnoN,  what  neoesHuy  to  sustain  action  for  bwaoh  ol  wanHrtj  of  1111% 

53. 
BnDKNCX,  recitsls  in  private  statute^  172. 
BzBOcnoK  Sales,  failore  of  title  at,  remedy  for,  13L 

en  fitoMe,  not  void,  571. 

waiver  of  payment  of  bid,  188. 

when  sheriff  most  follow  plaintiff's  orderly  407. 

when  sheriff  should  adjourn,  457. 
SnooTOBS  AXD  Adionistbatdbs,  liability  for  n^glset  to  10%  ML 

power  to  dispose  of  personalty,  641. 

release  by  one  binds  all,  158. 

when  liable  for  losses,  85. 

when  should  sue  for  property  fraudulently  transfsrrsdy  157. 

FIZTI7KI8,  what  are,  303. 

Fraudulbnt  'Vjulwwebb,  administrstors  may  sue  to  vaoate  thass  auida  bf 
decedent,  157. 
voluntary  oonveyanoes,  when  fraudulent,  703-708. 

Gbnkbal  avebaox,  what  essential  to  support  claim  fm,  61Sb 

GuBST,  to  whom  innkeeper  liable  for  loss  of  goods,  258.  1 

iKDXonciNT,  power  of  courts  to  amend  or  replace,  585. 
ImMBsm,  when  not  entitled  to  notioe  of  non-psymsnt^  ISQL 
Iknkexpxb,  liability  of,  258. 

who  are  guests  of,  258.  , 

LfJUNcnov,  action  for  procuring  601.  , 

JuDOifBNTS,  against  non-resident,  306. 
amending  after  appeal  taken,  518. 
opening  on  account  of  fraud,  635. 
of  orphans*  courts  are  conclusive,  636. 
whether  the  whole  must  be  put  in  evidence,  187* 

Land,  holding  and  disposal  by  alien,  07. 

Lrtirs  of  Credit,  general  characteristics  o(  42L 

are  not  negotiable,  421. 

difference  between,  and  bills  of  exchange,  42L 

drawer  of,  not  entitled  to  notion*  ^22 


Index  to  the  Notes.  805 

IdXOjaiovB,  whether  itatate  oommeooee  when  theie  it  no  ptnoa  who  oim 
sue,  821. 

whether  oolor  of  title  it  eMentinl  to^  764. 
Ln  Pbrdbhs,  general  dootrine  and  applioabilitj'  ai,  774-778i. 

Uw  of,  ie  well  settled,  775. 

law  of,  is  binding  at  law  and  in  eqnity,  775. 

when  suit  is  so  pending  as  to  invoke,  776. 

deseription  of  property  required,  777. 

applies  only  to  purchaser  under  one  of  the  partiaa,  777. 

diligenoe  required  in  prosecuting  suit»  777. 

negotiable  paper  and  personal  property,  whether  subjeot  to^  77IL 

ICaugioits  PsoBioirnoir,  for  arrest,  600. 

for  wrongful  attachment,  600. 

for  wrongful  injunction,  601. 

of  civil  action,  599-603. 
Mavubi,  when  tenant  may  remove,  396. 
MncoBANDA,  when  part  of  notes  on  which  indorsed,  28SL 

efiect  of  alterations  in,  232. 
MwwiM>^  of  dvil  remedy  in  criminal  oifense,  245. 

of  legal  and  equitable  estates,  512. 
MoBiTOAOX,  assignment^  notice  of  when  necessary,  513L 

assignment,  recording  of,  513. 

is  a  mere  security,  474. 

merger  of  in  legal  estate,  512. 

power  of  sale  in,  473. 

recording  deed  intended  as,  513. 
lioRTOAOKB,  effect  of  conveyance  by,  474. 
MoRTOAOOB,  may  maintain  ejectment  or  trespass,  474. 
MoTHXB,  right  of  services  of  child,  330. 

Ka  BxBAT,  writ  of  against  person  not  a  dtiaen  or  resident^  M& 

defined,  560. 

origin  of,  560. 

vacating,  563. 

when  may  issue,  and  effect  of,  560. 

where  abolished,  561. 
KaouosNOi,  when  executors  or  administrators  liable  tot^  ML 
KaocTiABLi  LfsiBUioim,  certificates  of  deposit  are,  426. 

certificates  of  stock  are  not,  427. 

characteristics  of,  427. 

coupons,  when  negotiable,  *425. 

municipal  bonds,  when  negotiable,  424. 

must  be  payable  in  money,  422. 

must  be  payable  unconditionally,  423. 

must  not  be  payable  out  of  particular  funds,  423. 

purchaser  for  value,  one  who  pays  by  antecedent  debt  is  not^  642» 

the  amount  must  be  certain,  423. 

treasury  notes  are,  426. 

what  are,  422-427. 
Koncs  TO  IxDORSER,  uot  required  if  bill  is  for  accommodation  of  indorss^ 
180. 

when  not  required,  189. 
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NoncB  OF  Action.    See  La  Pxndsns. 

KvxBAircB,  liability  for  erecting,  continiiAtioii  of,  836. 
liability  for,  continaes  after  alieoation,  836^ 
liability  of  grantee  of  lands  on  which  noiaanoe  exiati^  887* 
notaoe  to  remove,  when  neoetHuy,  338. 


QsrHAHB^  Coma,  condnaiTeneia  of  recorda  o(  668^ 

pATMBfra^  application  of,  694. 

PSBaoNAL  Tbubt/  delegation  of,  170. 

PowiB  TO  MoBTOAOX,  includee  aathority  to  give  a  power  of  aalfl^  €78L 

Pbooiss,  what  abase  of  makeaoflBoertreepaMeraftMlio,  866-^8681 

PEomsBOBT  Ken,  effect  of  memoranda  indoned  on,  2S2. 

alteration  of  memonmda  constituting  part  o(  23SL 
PUBUO  AoBiTy  personal  liability  of,  818. 

BaooBDiNO,  of  assignment  ot,  618. 

of  deed  intended  as  a  mortgage^  618^ 

of  instroment  not  entitled  to  record,  512. 
RbIiBAHE,  by  one  of  seversl  ezecators  or  administrators^  188L 
Rkpbal,  by  implication,  209. 

BxRKTioir  OF  Possession,  by  vendor  after  sale,  883  and  806L 
BaiBOBFicnvB  Statutes,  constitntionality  o(  898. 

SBSBliVy  diligence  required  of,  466. 

his  dnty  to  adjoom  sales,  467. 

liability  of  for  defect  in  titie  of  land  sold  by,  18L 

when  mast  follow  instnictions,  467. 
Sracmo  PxBiOEMANCB,  of  contracts  within  statate  of  fraadi^  when  deeraed 
277. 

of  contracts  to  buy  lands  nnder  ezeoation  for  the  oso  of  another,  278L 

titie,  what  poichaser  need  not  accept,  71. 

titie  by  prescription,  when  paichaser  most  accept,  71. 
Stock  of  Cobporatiov,  transfer  of,  not  entered  on  the  books^  S9fk 

transfer  of  by  original  sabscriber,  effect  of,  264. 
SuBSGRirTZON  FOB  STOCK,  liability  of  transferrer  for,  264. 

Title  bt  Pbbbckiftion,  what  is  sufficient  proof  o(  71. 

when  purohaser  must  accept,  71. 
Tbmsbasb  ab  Initio,  from  abuse  of  process,  865-869L 
Tbustb,  when  can  not  be  delegated,  170. 

Venbob,  declarations  of,  to  impeach  titie  of  vendee^  196. 

Vebdict,  amendments  of,  618b 

Yoluntabt  Conveyances,  effect  on  parties^  cieditoni  and  othsBS,  708-706L 

Wabbantt,  covenant  of,  when  broken,  68. 
Will,  intent  of  testator  governs,  676. 

what  words  in  pass  realty,  676. 
WoBDS,  what  will  pass  realty  in  will,  676L 

See  Definition. 
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ABAlTDOmOENT. 
ABDUOnON. 

ACTIONS. 

ImmxAiUB  Amanaax, — ^An  action  of  hMMiaiut  aitmt^tH  oumot  be  n» 
tuned  hy  giving  eridenoe  of  the  lale  of  a  growing  erop^    LewU  t.  OuU 

ADVEBSE  POSSESSION. 

L  FdensBioir  wnsoirr  Colob  or  Tttlb  it  limited  in  extent  to  the  land 
actually  occnpied,  for  there  can  be  no  oonatrootive  poeeenion  in  eooh  a 
caae.    SUey  v.  Jameson^  325. 

2L  Colob  of  Tetlb  ia  a  writing  profeesing  to  paae  title,  but  failing  to  do  so 
becenae  the  grantor  had  none  to  paaiy  or  the  writing  ia  too  defective  to 
aooompliah  ita  objects  It  mnst  not  be  lo  obviondy  defective  that  a  per- 
son of  ordinary  oompreheniion  oonld  not  be  milled  by  it.  Taie  t.  Somtk^ 
ardf  578. 

8b  pBttCBirnoir  uay  bi  Fouvdxd  on  a  void  deed  and  poneeiion  taken  and 
continnonaly  held  therennder.     Ferguion  v.  Kennedy,  761. 

4.  FBiSGBiFnoKy  Emor  of.— When  one  holda  land  to  that  he  haa  a  perfect 
defense  by  pleading  the  statnte  of  limitations^  the  titie  of  the  former 
owner  is  thereby  vested  in  the  adverse  possessor.    Id. 

A.  Tbm  PosBuaiov  of  a  Mobtoaoob,  or  of  his  assignee,  is  not  adverse  to 
the  mortgagee,  except  where  the  assignee  has  no  notice  of  the  morigsgei 
Newman  v.  Chapman^  76d. 

See  Laudlobd  ahd  Tbnaht. 

AGENCY. 

1.  IiiXK>B8ximrr,  what  will  Authobizb. — ^A  power  of  attoni^  to  sign  the 

principal's  name  in  any  transaction  the  agent  may  deem  proper,  does  not 
empower  the  latter  to  indorse  for  the  former.     Clay  v.  Bynum,  192. 

2.  SiONiNO  BT  Attobnxt.— An  assignment  executed  by  an  attorney  stating 

himself  to  be  snoh  in  the  body  of  the  assignment,  will  not  be  rendered 
invalid  by  the  attorney's  mistake  in  signing  himself  as  attorney  for  the 
assignee.    Bend  v.  Suaqnehanna  Bridge  etc  Co.,  261. 
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8.  Public  Aoents  abs  Pjebkokallt  Lxabls  wh«n  they  make  s  oontnci  be* 
yood  their  aathority,  and  also  when  they  nae  apt  words  to  bind  them 
■elvea.    If  they  are  to  let  a  oontract  on  receiving  certain  moneye,  with 
which  to  make  payment,  they  are  perK>nally  reaponsible  if  they  oontnci 
prenuitarely  before  reoeiring  the  moneya.     MeCUtUkkt  v.  Btyanl,  310. 

4.  PowxB  TO  Sbll  Rial  BSnATX.— A  power  of  attorney  "to  act  in  all  my 
boainete,  in  all  oonceraa,  as  if  I  was  present  myself,  and  to  stand  good 
in  laWy  in  all  my  land  and  other  bosiness/'  gives  no  power  to  sell  Isiid. 
AaMeif  v.  Bird,  313. 

ft.  Power  of  AttoriiXT. — Parol  evidence  cannot  enlaige  the  scope  of  an 
aathority  in  writing.    Id. 

8.  PowKR  OF  ATTOBKsr  from  two  persons  to  another,  anthorisng  the  latter 
to  appear  and  confess  jadgment  in  action  broaght  "against  ns,"  does 
not  aathoriie  a  confession  against  one  only.    ffuiU  ▼.  Ckambtriam,  427. 

See  PowxBS,  3. 

ALIENS. 

1.  Ax  Ausv  Could  Hold  Lauds  by  porchaae  by  thecommon  law  of  England, 
adopted  by  Virginia  at  the  revolution,  until  divested  by  inqoestof  office^ 
bat  he  ooald  not  take  by  descent      Elmumdorfv,  (karmichael,  S6b 

8.  LiQUiST  OF  Offics  was  absolately  neoessaiy  to  divest  an  alien  of  lands 
aoqoired  by  purchase.    Id, 

3.  A  Patent  Might  Lawfully  Issue  to  an  Alien,  onder  the  act  of  1779, 

during  the  time  allowed  him  to  become  a  citiien;  and  if  he  became  a 
eitiaen  within  that  time,  though  after  the  issuance  of  the  patent,  the 
l^gal  title  thereby  became  vested  in  him.   Id. 

4.  Bbooiono  a  Citizen  of  One  of  the  United  States,  after  the  ntificatioa 
'  of  the  articles  of  confederation,  entitled  the  person  to  the  rights  of  citi- 

lenship  in  Virginia.    Id, 

AMENDMENT. 

L  Amendment  of  OifiOEB's  Bbtubk.— An  appUoatioa  for  leave  to  amend 
a  return  is  addressed  to  the  discretion  of  the  court*  and  may  be  denied 
if  the  granting  of  it  will  work  an  injustice.    /Vseraoii  v.  Pwal,  237. 

%  AMMsmasn  of  Bboobd  after  Appeal  may  be  made  in  the  lower  court. 
Rem  V.  Barhtr,  bV&, 

3.  Sfboial  Verdict  may  be  amended  by  corrooting  a  mistake  in  a  date,  ahez 

an  appeal  or  writ  of  error  prosecuted  to  the  appeU«te  oourt^  and  a  joinder 
in  error  there,  and  several  notices  of  argument.    /dL 

4.  Diminution  of  the  Record  cannot  be  alleged  after  joinder  in  error  in 

the  appellate  court.    Id. 

See  Criminal  Law,  6;  Orphans'  Court,  6. 

APPOBTIONMENT. 
See  Corporations,  11. 

APPROPRIATION  OF  PAYMENTa 

SeePATMENT& 
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APPURTENANCES. 

BidiTAT  AmuxEMAWT  TO  MzLL.^ Where  one  oonTeyed  •  moiety  of  oer- 
tein  land  with  AiniU  thereon,  and  with  one  half  of  all  "water  priTilegee'' 
and  ''other  privileges  annexed,*'  etc,  and  there  waa  a  raceway  running 
from  said  mill  over  other  land  of  the  grantor,  which  had  been  naed  for 
*  nnmber  of  years,  and  waa  neoeaaary  for  the  oonvenient  vae  of  the  mill, 
it  waa  held  that  *  right  to  the  nnintempted  flow  of  the  water  in  said 
raceway  paased  as  appurtenant  to  the  milL  New  Ijmrieh  W,  L,  Factory 
T.  Batehdder,  d4A. 

ASSIGNMENT. 
See  lam,  1,  2;  Hobtoaoxs,  2,  6,  7;  Kbootiabui  iNBiBuiairTS,  5. 

ATTACHMENT. 

!•  PBOPSBTr  BoBJaoT  to.— One  who  is  entitled  for  services  rendered  to  re- 
ceive ten  thousand  bricks  oat  of  a  kiln,  haa  not,  prior  to  their  delivery 
to  him,  any  interest  therein  sabject  to  attachment.  Brewer  v.  Smith, 
213. 

2.  Hat  in  a  Babit  mat  bb  Attachxd,  and  may  also  be  removed,  if  neces- 
sary for  its  security.    BarreU  v.  White,  802. 

&  A  Bhbbiw  UmnoBasABiLT  Rbmovoto  Hat  thus  attached,  or  wantonly 
removing  it  at  an  improper  time,  is  liable  aa  a  trespassor  ab  imtio,  if  the 
property  is  injured  by  such  removaL    Id, 

4.  ATTACHKBirT,  ACTION  BOB  Unlawtullt  Suzno  Qdt,  cannot  be  sustained 
unless  malice  and  want  of  probable  cause  are  shown.  WUUame  v.  ffun» 
ter,  597. 

ATTORNEY  AND  CLIENT. 

1.  PxBflONAL  Tbu8t  Bxfosxd  IN  COUNSEL.  — The  employment  of  counsel 

implies  a  personal  trust  and  confidence,  which  he  cannot  delegate  to  an* 
other.    Ru9t  v.  Larue,  172. 

2.  DuTiBS  OB  CouNSXL,  IiCPOBTANCB  OF. — ^Thc  preparation  of  a   chancery 

cause  for  trial  is  the  most  important  of  a  counsel's  duties,  and  the  argu- 
ment is  among  the  least  important.     Id. 

3.  Emplotino  Substxtutb  to  Makb  Aboukbnt.— Where  a  counsel  having 

fully  prepared  his  cause  in  the  inferior  court,  and  being  prevented  from 
arguing  it  through  illness,  paid  counsel  selected  by  his  client,  in  his  ab- 
sence, his  full  fee  for  arguing  it,  and  the  cause  terminated  successfully, 
it  waa  held  that  the  oounsers  duty  was  fully  performed.    Id, 

4.  Attobnbt's  Libn. — ^An  attorney  had,  at  common  law,  no  lien  for  his 

costs.  In  this  state  the  attorney  has  a  lien,  but  it  does  not  exist  until 
judgment.  Hence,  if  the  plaintiff  assign  his  interest  in  the  judgment 
before  it  is  entered,  the  assignee  holds  free  from  the  attorney's  lien. 
Potter  V,  Mayo,  211. 

ABBITBATION  AND  AWABD. 

1.  AwABD,  WHBN  FiNAL. — An  arbitrator,  after  making  and  publishing  hii 

award,  has  no  authority  to  re-examine  the  cause  and  make  another  award 
without  the  consent  of  the  parties.     Woodbury  v.  Northy,  214. 

2.  Whbbb  an  Awabd  DrsoLOSBS  the  grounds  on  which  the  arbitrator  based 
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opiiuoD,  the  oMe  u  op^  to  inqniry  whother  a  mislaka  baa  beoi 
mitted  in  point  of  law.     JleuiU  r.  State,  259. 

&  In  A  Oabb  ov  GnrsEAL  SuBHzasioN,  an  award  founded  in  a  miitika  at 
law  of  the  arhitmton,  ia  for  that  reaton  impeaofaable.    IdL 

4.  Ak  Aouuumt  to  Abbxtratb  does  not  ooat  ooorta  of  their  jnriadietioii. 
AUkgrt  ▼.  Maryland  Ins,  Co,,  289. 

ft.  ABBiTRAnoK,  WsAT  MAT  BB  ScBJBCT  ov. — Ftftiea  who  are  oompetent  to 
tranefer  real  property,  or  ezereite  acta  of  ownenhip  orer  it,  may  refer 
their  ditpntea  oonoeming  it,  to  arbitraton.  A  claim  to  dower  may,  there- 
fore, be  rabmitted  to  arbitniton.    Cox  ▼.  Jaiff^tr,  522. 

f.  Av  AwABD  ia  not  valid  where  it  ia  beyond  the  eoopeof  the  robmiawnp,  bni 
may  be  valid  in  part^  and  void  in  part    /i . 

7.  Award,  Operation  ov,  on  Lanz». — ^An  award  cannot  operate  aa  a  oanvey* 

anoe  of  realty,  bat  it  may  estop  the  party  ageinet  whom  it  waa  rendered 
from  disputing  the  title  of  hia  adveraaiy.    IdL 

8.  BiOHT  TO  DowxR,  nntil  legally  aeeigned,  ia  a  rig^t  rwting  in  notion,  only. 

An  award  against  the  claimant  may  extinguish  it.    /dL 

9.  Awards  must  bb  Final,  so  aa  to  end  the  litigstion.    IdL 

IOl  Awaru,  how  CoNBTRinnx — ^If  two  parta  of  an  award  are  irreeonctilable^ 
the  first  prevails.    Id* 

IL  AwARD^  Impbacrino. — ^An  award,  if  good  npon  its  fooe,  can  be  impeached 
only  by  showing  misoondnet  in  the  arbitrators.  If^  on  the  face  of  the 
award,  it  appears  that  improper  testimony  waa  reoeived,  it  may  be  aet 
aside;  or  if  a  mistake  of  &ot  appears  by  the  award  or  is  confessed  by 
the  arbitrators,  the  matter  may  be  reoommitted  to  them;  but  the  ooiui 
cannot^  by  eztrinsio  evidence,  inqnire  into  the  Jnstioe  of  the  award. 
Jocelyn  v.  Damul,  753. 

ISi  Arbitrators  arb  to  Dbcidb,  aooording  to  their  own  opinion  of  equity 

and  oonsoienoe,  and  are  not  bound  to  observe  any  preoedents  or  pontive 

rules  of  law.    Id, 

See  Statutb  op  Fraum,  2. 

BARRATBY. 
See  Madttsnanor 

BILL  AND  NOTES. 
See  Nbootzablb  Instrumrntb. 

BONA  FIDE  PUBCHASEB& 

A  PuBOBASBR  in  equity  is  one  who,  without  fraud  and  for  vainer  aoqnirea  a 
right  or  interest    Jame$  v.  Mortjf^  475. 

BONDS. 

1.  BaoooNiZANCB  taken  bt  Shbripp  out  op  Ck)nNTT.— a  recognisance  of 

special  bail  taken  by  a  sheriff  out  of  his  county  is  extra-official  and  void, 
and  such  fact  may  be  pleaded  by  the  bail  to  a  «cjre  /ados  on  the  recog- 
nisance.    Harris  v.  Simpson,  101. 

2.  Thb  Shbrifp's  Bokb  is  an  Annual  Bond,  and  his  sureties  are  liable  for 

his  defaults  during  the  time  only  between  the  giving  the  bond  pasBittI  by 
them,  and  the  execution  of  the  next  year's  bond.     HeuiU  v.  Siale^  259l 
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SL  Void  nr  Past  Void  as  a  Whol&^A  bond  taken  for  more  than  the 
real  debt»  for  the  pmpoae  of  def raading  other  crediton,  li  entirely  Toid 
aa  againat  them.     WhUing  ▼.  Johnwn,  683. 

CHAMPERTY. 
See  MAiMTXir ANO& 


COLOR  OF  TITL& 
See  Adtxbsk  PoaansioN,  1,  2. 

COMMON  CAKRTKK8. 

1.  Who  AB&— One  who  undertakes,  for  a  reward,  to  oany  goods  from  one 

place  to  another,  is  liable  aa  a  common  carrier.     Cfraig  ▼.  CfhUdre$$f  75L 
2l  ComiON  Carbiwis  abb  Liablb  for  all  aoddents,  bat  those  oocasionsd  bj 
the  act  of  God  or  the  pablio  enemy.    ItL 

CONFLICT  OF  LAWa 

Tin  MAXBDioinAL  Riobis  of  thb  Wm  will  be  r^golated  by  the  laws  of 
that  ooontiy  into  which  at  the  time  of  the  mamage  ahe  intended  to  re- 
more,  if  snoh  remoYal  ia  afterwards  made.    Ford  ▼.  Ford^  201. 

CONSIDERATION. 

Thb  Voldvtart  Rbsxobation  of  that  to  which  one  ia  entitled  ia  not  *  snffl* 
dent  consideration  to  support  a  contract;  nor  is  an  agreement  of  *  son 
that  A  father  ahall  deduct  *  certain  sum  from  his  portion,  *  soffioient 
consideration.    McDonald  v.  NeiUon,  431. 

SeeLiBNS,  3. 

CONSTITUTIONAL  LAW. 

L  Rbtbohfbci'IVB  Statutb.— An  act  repealing  a  statute  of  limitatiflns  is^ 
with  respect  to  actions  pending  which  are  barred  by  the  statute,  retro- 
spective,  unconstitutional  and  void.     WoaH  v.  YTtmitdb,  384^ 

2.  Pafbb  Mohby  and  the  colonial  tender  laws  considered,  and  their  history 

given,  for  the  purpose  of  determining  the  evils  intended  to  be  remedied 
by  article  1  of  section  10  of  the  constitution  of  the  United  States. 
TawMend  ▼.  Tcwnaend,  722. 

8.  Ezxconov,  Scspbnsiok  ov— Conbtitdtioval  Law.— A  statute  directing 
that  upon  any  judgment  thereafter  obtained  execution  shall  not  issue 
until  two  years  after  the  rendition  of  the  judgment,  unless  the  plaintiff 
ahsU  indorse  upon  the  execution  that  satisfaction  may  be  received  in 
notea  of  the  State  Bank  of  Tennessee  and  its  branches,  and  the  Nash- 
ville Bank  and  branches,  is  unconstitutional  and  void.    Id, 

4»  Obuoatiov  ov  CoNTBAcrs.  — If  ,  when  a  contract  is  made,  the  creditor  has 
the  right  to  immediate  execution,  payable  in  money,  a  statute  subse- 
quently passed  suspending  the  right  to  execution  for  two  years,  or  mak- 
ing the  contract  payable  in  something  else  than  money,  is  void,  because 
it  attempts  to  impair  the  obligation  of  a  contract.     IcL 
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ft.  BsMiDiiS,  PowEB  TO  AlffiB.--Thelegulatiireiii»7 alter FMiiediflB;  battiic 
•Itentioii  moat  not,  ao  iar  m  prior  oontracta  are  oonoemed,  <^PP^v  <"i 
the  faoe  of  the  atatnte  to  be  enacted  to  render  the  remediea  leaa  efficient 
or  more  dilatory  than  thoee  in  force  when  the  contract  was  made.    fd. 

6.  BcTBoaFBonyi  Laws. — ^The  proviaion  of  the  conatitntion  of  Tenneaeee 
forbidding  retrospeotiTe  Uwa  oonaidered,  and  held  to  prohibit  lawa  impair- 
ing exiating  ri^ta,  bat  not  to  extend  to  lawa  preaenring  righta  from  de- 
atraction.    BeU  t.  Perhms,  745. 

OONTBACrS. 

L  BLBonox,  CoHTBACT  lOB  SiBTEOBS  AT.— A  Aote  given  in  oonaidention  that 
the  payee  wili  give  the  maker  hia  intereat  in  an  enaning  eleotion  for 
aherifl^  ia  void.    Swayze  v.  HuU,  398. 

SL  In  Constbuiko  CovTBACTn,  the  aitnation  of  the  partiea,  and  the  anbject  of 
their  tranaaotiona  ahould  be  oonaidered.     Wilson  r,  Ttrmp,  458. 

SL  Bbuitxxnnbs,  abort  of  deprivation  of  reaaon,  will  not  avoid  a  contract,  nn- 
leaa  it  waa  brought  about  by  one  of  the  contrmctora,  for  the  porpoae  of 
obtaiaiag  an  advantage  of  the  other.     Woodmm  v.  Gordom,  7tt 

See  OoiiaTiTUTAOKAL  Law,  8;  Fbaud,  1. 

CONTRIBUTION. 
See  FBAUDcruENT  Convxtaitgis,  13. 

OONVBBSION. 
See  Squiiabue  Conyxbsion;  Gcabdzav  ahd  Wabd^  1. 

COBPOBATIONS. 

!•  Stookhoudxb's  Liabzutt  iob  Unpaid  Inbtallkbntb.— The  ntrignmr  of 
aharea  of  the  capital  atock  of  a  corporation  upon  which  acme  inatall- 
menta  remained  dae^  will  be  liable  therefor,  in  a  anit  by  the  corporation. 
Bend  v.  SutgueKantui  Bridge,  etc  Co.,  261. 

8.  An  AflnoNMBNT  ov  Sroox  Absolutb  on  m  Fagb  cannot  be  ahown  by 
parol  to  have  been  intended  aa  a  mortgage.    Id* 

SL  Oobpobatb  SxALi — ^A  corporation  may  aae  any  aeal;  bnt  whatever  aeal  it 
naea  mnat  be  ahown  to  have  been  adopted  by  the  coiporation  and  affixed 
by  the  proper  officer.  If  the  aeal  need  ia  not  ahown  to  have  been 
adopted  by  the  corporation,  the  inatmment  ia  invalid,  although  n 
majority  of  the  directora  hold  a  meeting,  at  which  they  undertake  to 
ratify  "the  execution  of  the  writing."    Perry  v.  PWee,  316. 

4  TkANsmt  ov  Stock. — If  an  act  providea  that  a  tranafer  of  atock  ahall  not 
be  valid  until  regiatered  on  the  booka  of  the  coiporation,  thia  proviaion 
ia  for  the  benefit  of  the  corporation,  and  an  unregiatered  tranafer  ia  valid 
between  the  partiea  thereto.    Bank  qf  Utka  v.  SnuUley,  526. 

5w  Fboof  ov  Gobpobation,  when  Rbquibxd.— When  a  corporation  auea,  and 
the  general  iaaue  ia  pleaded,  it  muat  prove  that  it  ia  a  corporation,     /d 

6.  Inoobfobation,  Avxbmbnt  of.  — ^A  corporation,  in  aning,  need  not  aver  how 
it  waa  incorporated.    Id, 

7*  Monomxb  of  a  Gobfobation,  plaintiff,  ia  no  ground  for  a  nonauil  It  can 
be  taken  advantage  of  only  by  a  plea  in  abatement.    Id. 
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Sw  JonvT  PowKR,  HOW  VAT  BK  EzxcuTED.-  -If  the  president  and  caahier  of  a 
Vank  jointly  bare  the  power  to  borrow  money  or  obtain  discounts,  and 
they  both  agree  upon  the  plan  of  borrowing  the  money  or  obtaining  the 
discount,  it  is  not  necessary  that  both  should  sign  the  paper,  to  carzy 
their  plan  into  effect.     Hidgeway  v.  FcurmerB*  Bank,  681. 

9.  PowRRS  OF  DiRECTOBS. — An  act  of  incorporation  stating  that  "theaffikin  of 

the  company  shall  be  conducted  by  the  directors,"  gives  them  power  to 
authorize  the  president  and  cashier  to  borrow  money.    Id, 

10.  CoRPOBATiOK  MAT  AcT  WITHOUT  A  RESOLUTION. — ^It  IS  proper  to  leare  it 
to  the  jury  to  determine  from  the  evidence,  independently  of  any  resolution 
of  the  board  of  directors,  whether  they  had  directly  or  indirectly  sanc- 
tioned an  act  done  by  their  agent.     Id, 

11.  DiYiOENDS,  Appoatiovhxnt  OF. — A  person  who  was  entitled  for  life  to 
dividends  on  certain  bank  stock,  '*to  be  paid  half  yearly  as  they  shall  be 
received  from  the  bank,"  having  died  just  before  a  semi-annual  dividend 
was  declared,  it  was  held  that  the  dividend  should  be  apportlooed  and  a 
part  paid  to  his  executor.    Ex  Parte  BuUedge^  696^ 

See  EviDKNCB,  14. 

COST& 
SeeRxLXASB,  3. 

COUNTEEFEITIKG. 
See  Crdhnal  Law,  8. 

COURT  COMMISSIONERa 

L  TawEBB  OF. — Commissioners  appointed  in  chancery,  pro  hoe  viee^  may  be 
empowered  to  ascertain  and  report  boundaries,  or  any  other  matter  of 
detail,  ascertainable  by  calculation  and  resulting  from  matters  in  con- 
test, to  the  ascertainment  of  which  the  attention  of  the  parties  has  not 
been  directed  by  the  pleadings;  and  their  report,  if  not  excepted  to,  will 
be  deemed  correct.     Farmer  v.  Samuel,  106. 

2.  AcGOUirr  of  Rents  and  Profits  may  be  taken  by  a  commissioner,  as  well 
as  by  jury.    Newman  r.  Chapman,  766. 

COURTS. 

Dbcibions  of  Sufbbhb  Court  of  the  United  States,  u]^n  general  quea* 
tions,  ought  to  be  followed  by  the  state  courts.    Bdl  v.  Perkme,  745. 

See  Orphans'  Court;  Pleading  and  PRAoncK. 

COVENANTS. 

L  A  CovxNANT  OF  Oenbral  Warrantt  passes  in  a  deed  of  oonveyanoe  with- 
out warranty  so  as  to  enable  the  second  grantee  to  maintain  an  action 
for  the  breach  of  the  covenant  against  the  original  grantor..  Cummine  v. 
Kennedy,  45. 

2'  Breach  of  Covenant  of  Warrantt.  ^-Where,  at  the  time  of  a  conveyance 
with  warranty,  the  land  was  in  the  possession  of  adverse  claimants,  a 
recovery  by  them  in  an  action  of  ejectment  by  the  grantee  will  be  a 
breach  of  the  warranty.    Id, 


814  Index. 

SL  lDiK~I>AKAOn.*-Th«  Tilao  of  the  bud  at  the  tune  ui  the  oon^rejeaoe^ 

with  intereet  and  ooets,  ie  the  measiire  of  dunegee  for  the  braeh  of  e 

corenant  of  wamnt;f .     Id, 
L  Tn  Puci  AoruALLT  Paid,  although  paid  before  theezeontioa  of  dw deed 

when  the  land  may  have  rieen  in  yalne,  ie  the  beet  evidenee  of  sti  Talae. 

Id. 
&  Urov  AS  EzcHAiroB  ov  Landb,  the  Ttlne  of  the  tract  convi^ed,  and  not 

that  of  the  tract  reoeived,  ie  the  criterion  of  damagea.    Id. 

6.  WABBAirrr,  Enacr  of.— A  Mle  of  land  with  warranty,  operafcea  to  oon- 

▼ey  each  title  ae  the  grantor  may  thereafter  aoqnire.  WiUkmu  ▼•  Ora^^ 
234. 

7.  A  CoiryxrANGi  bt  Okk  Co-noiAirT  to  another,  for  the  pnrpoeee  of  parti- 

tion, with  a  epedal  oovenant  of  warranty,  will  eetop  the  grantor  from 
aeMrting  a  title  aoqoired  eubeeqaent  to  the  conveyance  and  baaed  on  a 
tax  eele  made  prior  thereta    Id, 

8.  Thb  Wobds  GaAHT,  BaaoAnr  akd  8ux»  by  operation  of  the  statute,  are 

a  eoTenant  against  all  incnmbranoee  done  or  snfEbred  by  the  grantor. 
This  covenant,  if  broken  at  all,  is  broken  the  moment  it  is  entered  into. 
Funk  T.  Voneida,  617. 

8l  Teb  SnoAL  CoYBNANT  arising  from  the  nee  of  the  words  grsnt,  bargain, 
and  sell  is  not  impaired  by  a  general  covenant,  not  Inconsistent  there- 
with, nor  by  the  fact  that  the  incombrancei  made  by  the  grsntor  are 
dttly  recorded.    Id, 

IOl  Ck>yxNAirT  against  Inoumbbakgbs,  Action  on.  —If  there  is  an  eTisting  in- 
eombranoe  when  the  deed  is  made,  the  covenant  against  incombianoee  is 
at  once  broken;  but  no  more  than  nominal  damagee  can  be  recovered 
until  the  grantee  has  removed  the  incumbrance,  or  called  on  the  gruitor 
to  do  BOb  or  has  suffered  loes  from  it.  The  grantee  may  remove  the  in- 
onmbrance  before  it  is  due,  and  if  he  does  eo,  may  recover  of  the  grantor 
the  amount  neoetHurily  paid  to  effsot  such  removaL     Id, 

11.  Ten  Action  of  Wa&bantia  CHABTis  deeoribed.    Id, 


CEDilNAL  LAW. 

1.  Mbbobb  of  Civil  Injubt.— Where  a  felony  is  committed  which  inoladee 

a  civil  iqjnry,  the  latter  meigee  in  the  former.    Foder  ▼.  Tuehsr,  SiS. 

2.  Stolbn  Goods  cannot  be  reclaimed  by  action;  nor  can  trover  be  sostained 

therefor  until  after  conviction  of  the  thief.    Assumpsit  cannot  be  main- 

tsined  even  after  conviction.    Id, 
SL  Indicihbnt  fob  FoBonro  a  Lost  iNBXBVifXNT,  or  an  instrument  in  the 

posiewion  of  the  aocnied,  is  sufficient  if  it  describe  the  instrument  in 

general  terms,  and  set  forth  the  excuee  for  not  eetting  out  a  copy,  or 

deeoribing  the  instrument  more  particulariy.    People  v.  Kingaieif,  520. 
4»  FoBOBBT— EviDBNCB.  —On  the  trial  of  an  indictment  for  forgery,  if  it  appear 

that  the  instrument  is  lost,  destroyed,  or  in  the  poseosiion  of  the  accused, 

iecondary  pvidence  may  be  given  of  its  contents.    Id, 
ft.  Indictmznt— Time  icust  bb  Stated. — ^An  indictment  must  state  the  day 

and  year  on  which  the  offense  was  committed.    If  it  state  an  imposeible 

or  a  future  date,  this  is  fatal    SUUe  v.  Sexton^  684. 
6.  Amendment  of  Indictment  can  not  be  made  without  the  ccncuxrenoe  of 

the  grand  jury  by  which  it  was  found.    Id, 
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7-  Bnxiiro  UmrHOLnoia  PEOvmoira  is  an  ofEeoM  indiotabU  at  oommon 

law.    JStaU  ▼.  ^S^n^  59i. 
8l  To  Uttir  ahd  Pubush  a  Ck>usTSBfiiT  Non  of  a  prirato  uiMttlioriMd 

banker,  knowing  it  to  be  ooiuiterleit»  is  an  indiotable  oObnae.    Arfbr  t. 

Commnmnalthf  070. 

DAMAGES. 
See  OoYMSAJxn,  8»  4^  5. 

DEEDS. 

!•  Dblivbbt.— Handing  a  deed  to  the  grantee  to  be  pat  into  *  tnink  eon* 
taining  the  joint  papen  of  the  grantor  and  grantee^  they  being  partnon^ 
and  the  grantor  keeping  the  key,  is  not  a  valid  delivery.  Chadwiek  ▼. 
Webber,  221, 

2.  Saio — What  is  vot. — ^Where  a  grantor  sent  his  deed  to  be  raoorded,  de* 
daring  that  it  was  made  to  prevent  the  lands  being  taken  for  an  nnjost 
debt,  the  grantee  having  no  knowledge  of  the  conveyance  until  affcer  the 
grantor's  deatii,  it  was  held  not  to  amoont  to  a  deliveiy.  Bartu  v. 
HcUch,  369. 

SL  What  wnx  Pass  Bbal  Estats.— An  assignment  of  "all  debts,  dues  or 
demands  wheresoever  and  whatsoever,  reel,  personal,  or  mixed,  which 
are  dne  and  owing,  or  of  right  belonging  to  me^  either  by  virtue  of  in* 
heritanoe,  l^gades,  bonds,  notes,  book  debts,  or  otherwise^"  passes  real 
estate.    MeWUUamM  v.  Martin,  688. 

See  Fraudulent  Convxtanois;  BhoobbivOi  2. 

DiyOBCE. 

1.  Hdiobt  of  thi  Eablt  Diyobcss  and  divorce  law  of  New  York  stated. 

BwiiMY.  BurtU^SeS. 

2.  Tn  Enolibh  Law  ov  DxyoRCBS  is  the  ecdesiastioal,  and  not  the  common 

law  of  that  coontry.    It  was  never  adopted  in  this  state.    Id, 
S.  Causbb  ior  DrvoRCR  are  such  only  as  are  speoiiied  in  the  statnte  of  this 

stote.    Id. 
4.  Corporal  iMPomrci,  not  being  recognised  in  the  statute  as  a  ground  of 

divotoe^  this  court  has  no  authority  to  adopt  the  law  of  England  or  any 

other  country,  and  grant  a  divorce  on  such  ground.    Id, 

DOWER. 
See  Arutratiov  ahd  Award,  8. 

ELECnOKS. 
See  Coktraois,  1. 

ENTBT. 

L  Oomnrr  to  Entrt  Through  Mxstaki. — Where  a  defendant  in  a  Judg- 
ment in  ejectment,  through  mistake  of  his  rights,  consents  to  the  plaint- 
iiTs  entry  after  expiration  of  the  demise  laid,  such  oonsent  being  binding 
until  avoided,  creates  a  tenancy  at  will,  and  upon  the  sudden  determina- 
tion of  the  tenancy,  the  tenant  has  a  right  to  reap  a  crop  already  sown. 
Smith  V.  Homback,  122. 
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8.  A2f  Entbt  4nxE  thx  Ezpisation  ov  thx  Demise,  with  the  defend«it% 

oral  oonient,  does  not  eztingniah  his  right,  and  cannot  opemte  to  teana- 

for  hia  intereat  for  a  longer  period  than  one  year.    Id, 
3.  Ak  EinntT  bt  an  Ixtamt,  haring  no  father,  hut  living  with  hia  mothar, 

will  he  prwomed  to  he  in  his  own  right  until  the  oontracy  mppo»x%^ 

BUeyY,  Jameson,  S25. 

EQUITABLE  OONVEBSION. 

See  Equitt,  4. 

EQUTTi. 

L  REUBVAOAUiaTlicvoaiTiON  A2a>OFPBBBioir  niay  he  obtained  in  chancery, 
even  by  setting  aside  deeds  and  jadgments;  bat  the  applicant  mnat  do 
equity,  mnat  he  gniltless  of  frand  and  chicanery;  most  not  have  been 
guilty  of  delay  to  the  prejudice  of  others,  and  the  hardship  complained 
of  most  not  be  the  resnlt  of  his  own  miaoondnct.  MeDamiU  ▼.  2^eilsoii, 
431. 

%  Thb  Equitt  Powebs  of  the  courts  of  law  in  Pennsylvania  oooaidered. 
Fwik  V.  Voneida,  617. 

3.  Cabbtzvo  Dbgbxi  cvto  ErFsCr. — Courts  of  equity  have  the  authority 

to  carry  their  own  decrees  into  effod    Newman  v.  Chapman,  706. 

4.  CoKVXBSiOK  ov  BxALTT  DiTO  PxBSONALTT.— Where  land  is  directed  to 

he  sold  on  a  oertain  condition,  it  is  not  thereby  converted  into  personal 
estates  but,  if  a  valid  sale  is  made,  the  surplus  proceeds  must  be  treated 
aa  personalty,    i^ne  v.  Kingtberry,  770. 

6ea  BoKA  Fma  PuBCHAants;  JuBOiuim,  10^  11;  JxnasDicnoH,  2;  Mbbobb, 

8;  BeT'Owf,  1;  Yerdiot. 

ESCHEAT. 
See  BxAL  Estatb,  1. 

ESTOFPELw 

L  Ov  T.»««»m. — ^A  lessee  for  years  by  indenture  is  estopped  to  deny  his 
lessor's  title  only  during  the  term.    Carpenter  v.  Thompeon,  34& 

2.  EsTOPFXL  A0AIN8T  EsTOPPEL  scts  the  matter  at  large.    I<L 

3.  CoNVZTANCx  bt  ak  Hbir  Apparknt  estops  him  from  recovering  theprop> 

erty,  when  it  subsequently  descends  to  him.    MePherwn  v.  CwU^,  642. 
4»  EsTOPPBLB  ov  Vabious  Ki2a>s  explained  and  commented  upon.    Id, 
6.  AoAiKST  HxiBS  AT  Law. — An  heir  at  law  may  be  estopped  by  his  acts,  or 
by  a  judicial  proceeding  to  which  he  is  a  party,  or  by  receiving  the  ben- 
efits of  a  transaction  or  proceeding.    Id, 
6.  Fbom  Pbocbedinos  of  Coubts  of  Pbcuuab  JiraiSDicnoN. — If  any  matter 
belongs  to  the  jurisdiction  of  one  court  so  peculiarly,  that  other  courta 
can  only  incidentally  or  indirectiy  take  cognisance  of  the  same  subject, 
the  latter  are  bound  by  the  sentence  of  the  former.    Id, 

See  CoYSNAHTB,  7;  Bxal  Estatb,  2;  Statute  of  Frauds,  1. 

ESTATES  OF  DECEASED  PEBSON& 

Hbibs,  wbek  Lxablb  fob  Debt  of  Akcbstob. — ^A  suit  in  equity  may  be 
maintained  against  heirs  where  there  has  been  no  administration,  to  com* 
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ptl  ibeni to  pa/adebi  due  irom fheir  anoettor  oat  oi  the  uteti  reoeiTcd 
Vy  tliflin  from  him.    Adam$  t.  ffokombe,  719. 

EVIDENCE. 

!•  Teb  Bsoobdxb'b  CxETmcATXTHAT  A  DxED  hM  been  recorded  pnmiantto 
the  req[oiremente  of  the  Uw,  is  Baffident  to  entitle  the  deed  to  be  read 
in  eridence  withont  farther  proof  of  ite  execatiom.    Sharp  ▼.  Wickl^e, 

37. 

2.  Dbclabatioji  bt  thb  Grahtob,  after  oonveyanoe,  and  tending  to  defeat 
his  title  are  not  eyidenoe.     I<L 

Z  To  BxNDEB  ADMTHBraTia  A  Ck)FT  of  a  lost  instrnment  which,  if  prodaoed, 
woald  not  be  admiasible  withoat  proof  of  ite  execation,  it  is  WMwintial 
that  the  ezecation  of  the  original  be  proved.  Elmendairf  ▼.  Carmkhaelt 
86. 

4.  A  CoFT  OF  A  Will  exeoated  in  a  foreign  coantry,  sworn  to  be  a  traecopy 
by  one  of  the  attesting  witnesses,  who  also  testified  that  the  will  was 
attested  by  two  others  in  the  presence  of  the  testator,  that  he  acknowl- 
edged the  will  to  be  his,  and  that  he  was  of  disposing  mind,  is  admissible. 
Id. 

A.  BidXALS  IK  FUYATB  Statdts  sts  evidence  betweefi  the  applicant  and  the 
commonwealth,  bat  not  between  the  applicant  and  other  individaals. 
Id. 

6b  Fboov  01  iNTBBnT  OF  Wmrxaa^A  witness's  declaration  oat  of  ooart  is 
incompetent  to  prove  his  interest;  bat  toexdade  him  his  interest  shoald 
be  established  by  his  oath  on  his  voir  eftre,  or  by  other  oompetent  evi* 
denee.    Jones  v.  TevU^  98. 

7.  HxABSAT  EviDSNGX. — The  declarations  of  a  father  made  before  the  caose 

of  action  arose,  concerning  the  age  of  his  child,  are  admissible  in  evi- 
denoe.     David  v.  SiUig,  179. 

8.  A  yxzn>XB'8  GoirsxziT  to  a  conveyance  may  be  shown  dehors  the  instrnment^ 

as  by  his  afterwards  conveying  part  of  the  same  land.     Baudm  v.  Holif, 
181. 

9.  Dbclabations  of  a  Vendor,  not  made  in  the  presence  of  the  vendee,  are 

competent  to  show  the  fraudolent  intent  of  the  fonner  in  m^lrtng  a  con- 
veyance to  the  latter.     Ouidry  v.  OTivot,'l9^ 
IOl  DscLABATioirB  OF  THB  Akcistob,  ondcr  whom  both  parties  daim,  onac- 
companied  by  any  act,  showing  what  disposition  he  had  made  or  intended 
to  make  of  his  estate,  are  not  evidence.     Chadiriek  v.  Webber,  *>^ 

11.  Dkposition,  Timx  of  Taking.— If  the  notice  states  that  the  deposition 
will  be  taken  between  the  hoars  of  ten  o'clock  a.  ic.  and  six  o'clock  p.  m., 
the  deposition  shoald  not  be  admitted  in  evidence,  if  the  certiiicate 
shows  it  to  have  been  taken  between  eight  o'clock  a.  m.  and  six 
o'clock  p.  ic     Kean  v.  Newell,  321. 

12.  CBXDIT0&  AS  SuBSOBiBDio  WiTNsas.— In  a  writ  of  entry  against  the  ad- 
minirtrator  of  a  deceased  insolvent^  apon  an  instrnment  parporting  to 
be  the  intestate's  deed,  the  sole  sarvivor  of  the  sabscribing  witnesses, 
altboagh  a  creditor  of  the  intestate,  mast  be  called  by  the  demandant 
to  prove  the  deed,  since  he  has  no  interest  in  the  event  of  the  salt.  Barns 
V.  Hatch,  369. 

18.  Pbxsumpion. — ^A  legal  act  is  presamed  to  be  done  for  a  legal  parpose, 

antil  the  contrary  is  made  to  appear  by  satisfaotoiy  evidence;  bat  if  it 
Am.  Dxo.  Yol.  ZIT— (Q 
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tion  to  the  objecti  whioh  might  lefftlly  be  aooompliaked  }itj  it    McDcn^ 
old  y.  NeOson,  430. 

XL  Corporation— EviDiircK  A«Axm.— The  de61a»tioiifl  of  the  offions  of  « 
bank  axe  not  eyidenoe  against  it»  if  nnaothorited  by  the  board  of  diroeion. 
StewaH  t.  HwUmgdon  Bank  62S. 

16i  iRRKJETAVrEviDBsrGazeadtothe  joiyonthepioiniaeofooanaat  tbatha 
will  follow  it  up  ao  aa  to  make  it  relevant,  moat  not,  when  not  ao  followed 
Qp^  be  argned  upon  by  counsel,  nor  given  to  the  jiuy  for  oonaidenirtioa. 
Id. 

16.  PROLARATioiisAg  gvpRiroi^— Ji»  trying  thtgoBafcUmwhethar  the  boodow 
which  judgment  waa  entered  waa  giTon  to  defraud  oreditoi^  the  deo- 
laratkma  of  the  defendant,  made  in  the  abienoe  of  plaintiff,  are 
mimible.     WhUing  v.  Jofinson,  633. 

17.  Ak  Acxvowlumucuvt  of  Fathmmt  oontained  in  an  agreeaoent  for  the  < 
Teyanoe  of  land,  while  admisaible,  is  not  concliiaive  evidence  of  payment. 
Watson  v.  Blain,  669. 

*&  BviDXvcx  OF  PuBUO  DooinciirTS,  and  of  Bookb  of  Corforations^ — 
Where  an  original  document  is  of  a  public  natore,  an  examined  copy 
thereof  is  admisaible  aa  evidenoe;  bnt  thia  rale  doea  not  apply  to  the 
books  of  an  ordinaiy  private  corporation.  Bkigtwap  t.  Jhiwais'  JianJk, 
681. 

19l  Diolarations  ofOrantdr  to  show  what  he  intended  to  pass  by  hia  deed 
are  inadmiasible.    MeWiiUam9  v.  Martin,  688. 

to.  XmAiaBiNO  CREDmuTT  OF  DusNDANT.— If  a  defendant  filea  a  verified 
answer  in  equity,  evidence  may  be  received  to  impair  the  force  of  the 
answer  as  evidence,  by  showing  that  he  ia  unworthy  of  beliet  MiUer  ▼• 
ToUU&n,  711. 

21.  Notary's  Ksoord  as  EyidkngR'A  marginal  entry  in  the  book  of  a  da> 
ceased  notary,  opposite  the  protest  of  the  dishonor  of  a  bill  stating 
doner  duly  notified  in  writing"  is  admissible  as  evidence. 

See  QuARDiAK  AND  Ward,  8;  Inburanoi;  5;  Judomxhtb,  2. 

EXSCXmONS. 

L  8BUJDIO  FXMFSRTT  OF  SfRAKORR  ON  ExRCimoN.  — ^Where  a  aheri^  om. 
evtion,  aells  the  property  of  a  atiaager  without  the  eredttQr*a  anthority 
or  knowledge,  and  the  trae  owner  afterwarda  recovera  the  property, 
the  creditor  ia  not  liable  at  law  or  in  equity  to  refund  the  pnrohaser  kis 
money)  but  the  sheriff,  himself,  is  liable;  and  the  Judgment-debtor, 
thovgh  not  liable  at  law,  unless  he  was  aocessory  to  the  taking  of  the 
property,  is  liable  in  equity,  because  the  pnrchaaer  has  diaebaiged  ao 
much  of  his  debt.    MeOhu  v.  Eliu,  124. 

2l  Bsturn  Bars  Second  Ezroution. — ^The  sheriff's  return,  in  such  a  eaae, 
that  he  has  coUeeted  so  much  of  the  judgment,  or  sold  property  to  that 
amount  and  taken  the  purchaser's  bond,  csnnot  be  set  aside  in  equity, 
and  ia  a  perpetual  bar  to  a  second  execution  therefor.     Id, 

3.  RiJOUTiON  Issued  after  a  Yrar  is  voidable  as  to  the  sheriff,  bnt  void  aa 
to  the  plaintiff  and  will  not  justify  an  entry;  and  an  attornment  there- 
under by.  the  tenant  in  possession  is  void.    Ho$kms  v.  Eeim^  133L 
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4  Shskov's  Salk— PATKBfT  OF  "BjjK  —The  JadgnMot-oreditor  niAy  mdre  the 
pftymont  of  the  bid,  aod  reoeipt  for  the  pnrehaae^moDey  without  pay- 
ment in  cash,  and  if  eo  the  nle  is  valid.    Bavdm  ▼.  JMif^  181* 

&  Shsrzit'b  Salb  or  Chattzls.— The  ■heriff  muat  be  allowed  much  dia- 
cietion;  and  tiua  diaoretion  most  be  ezerdaed  honestly  and  aoondly, 
with  a  view  of  making  the  moat  out  of  the  property.  That  the  property 
ia  not  present  at  the  sale  does  not  necessarily  render  it  fraudulent  or 
▼oid.    Kean  r.  NeweU^  321. 

6.  Fbaitb  nr  SBXBivi'g  Salb  doea  not  prejudice  an  innocent  purchaser  at 

the  sale,  nor  even  the  innocent  vendee  of  a  purchaser  mala  fide.    Id. 

7.  Shsrut's  Dirnzs  whin  Actino  vweb.  Execution.— An  officer  having 

a  writ  in  his  hands,  must  take  all  needful  and  lawful  means  to  enforce 
il  He  must  exercise  a  sound  discretion  as  to  time,  place  and  manner 
of  sale;  and  he  must  consult  his  own  Judgment  and  not  submit  to  be  so 
controlled  by  either  party  aa  to  oppress  or  ruin  the  other.  McDonald  v. 
NtOaQn,  430. 
S,  CoirrtLAcr  Pbocursd  bt  Oppression  of  the  plaintiff  and  an  officer  acting 
under  a  writ  of  execution,  will  be  relieved  against  in  equity,  by  reqair* 
ing  it  to  be  delivered  up  and  canceled  on  payment  of  the  amount  due  on 
the  execution,  and  of  all  other  demands  which  are  equitably  due  to  the 
plaintiff.    Id, 

8.  iNSiEUonoNS  BT  Plaintipp  in  execution  need  not  be  obeyed  by  the 

aheiifl^  if  they  are  oppressive  or  will  produce  a  great  sacrifice  of  prop- 
erty.   Id. 
IOL  PoeiPONSiCENT  OP  Shxbipp's  Sale  ahould  be  made  even  against  the  ob- 
jeotioDS  of  the  plaintiff,  if  necessary  to  prevent  a  saoxifiee  of  the  property. 
Id. 

11.  Dirrr  op  Ofpicebs  in  Exbotttino  Pbocess.— The  law  will  make  liberal  in- 
tendments in  favor  of  ministerial  officers,  but  will  not  sustain  them  in  a 
needless  resort  to  extreme  and  oppressive  measures.    IcL 

12.  Dorr  op  Shzbipp  is  to  obey  fieri  fa/daM  by  having  the  money  at  the  return 
day;  to  show  no  favor;  to  permit  no  unreasonable  delay;  and  to  be 
guilty  of  no  oppression  or  needless  severity.    Id. 

18.  Fbopeett  not  Subject  to  Ezecuiton  at  Law,  such  aa  choees  in  action^ 
can  not  be  reached  in  equity,  unless  the  case  is  otherwise  of  equitable 
jurisdiction,  aa  where  the  property  was  fraudulently  converted  into 
ohoses  in  action  to  defraud  creditors.    DfmawLn  v.  IVmt,  531. 

\L  Shbbipp'b  Salebl— The  duty  of  the  sheriff  is  to  conduct  the  sale  in  such  a 
manner  aa  will  produce  the  most  money.     WiUon  v.  TtoU^,  069. 

10.  Sales,  en  masse. — A  sale  en  masee  of  two  tracts,  near  to  but  not  adjoining 
each  other,  is  not  void.  If  the  defendant  acquiesces  in  the  sale,  and  does 
not  move  to  vacate  it»  he  cannot  recover  the  lands  sold.    Id. 

16.  Failubb  to  Sell  Pebsonaltt  before  resorting  to  real  estate^  if  occa- 
sioned by  the  defendant,  is  not  a  ground  on  which  to  impeach  the  sale. 
Id. 

17.  lam  Lew  upon  Rbaltt,  in  preference  to  personalty,  is  not  a  matter  for 
complaint  on  the  part  of  the  plaintiff,  if  he  gets  his  judgment  satisfied. 
The  Ow>€m&r  v.  Carter,  588. 

18.  The  Shebipp  is  not  Liable  if  the  property,  when  levied  on,  is  sufficient 
to  satisfy  the  writ,  though  before  the  sale  it  depreciates  so  as  to  becom« 
insufficient.     Id. 
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10.  Shxriu'b  IHnT'BAinL  Kotb8.--A  sheriff  is  not  liable  for  an  inaafficuBt 
leyy,  if  the  property  seized  waa  sufficient  to  pay  the  debt  if  aold  nndsr 
exeeation  for  current  bank  notes.    Id, 

See  EXBCUTOBS  ASTD  ADXDnRBATOBS,  & 

EXECUTORS  AND  ADMINISTRATOBS. 

L  EZBOUTQB  DB  SON  TOBT,  IS  One  who  takca  possession  of  the  goods  of  a  d^ 

oedent  withont  color  of  title;  otherwise  if  there  is  color  of  title.    Jofta* 

ston  ▼.  Duncan,  64. 
2L  Teb  Admznzshuto&'s  Absent  to  a  snit  at  law,  by  the  heir,  for  the  reooTezy 

of  a  slaye,  is  necessary.    Where  the  assent  is  not  gxTen,  tfte  heir  may 

bring  a  snit  in  chancery  against  the  holder  of  the  slave  and  the  adminis- 

trator.     Thomoi  y.  WhUe,  66. 
Iw  ADiamsnuTOB  is  hot  Liabli  io&  NBauKmro  to  Sux»  unless  he  acted 

with  bad  faith,  or  was  gnilty  of  willful  def anlt  or  gross  negUgenoe.    Jd, 

L  Dzvxsioir  of  Stats.— Lrtibs  ov  Ai>]fxin8TRA.Tioir  Gbahtkd  by  Vizginia 

.  prior  to  the  separation  of  Kentocky,  will  entitle  the  administrator  to 

maintain  an  action  in  the  latter  state  as  thoogh  no  separation  had  taken 

place;  it  is  a  right  secured  by  the  constitution.     AC. 
6,  BucuTioH  ON  JuDOMKTF  AoAiHST  Admih  jstkatob. — On  a  Judgment 

agsinst  an  administrator  (upon  a  plea  of  no  assets)  to  be  levied  out  cf 

goods  and  chattels  thereafter  coming  to  his  hands»  execution  cannot  issue 

without  a  scfre/adas.    Swing  v.  HandUjf,  14a 

6.  A  Bill  io&  thm  Disoovxbt  ov  Assets  wiU  lie  in  such  a  case,  and  is  indis- 

pensable where  property  has  been  fraudulently  couTeyed  by  the  intestate, 
preventing  a  recovery  by  the  administrator,  who  cannot  sue  therefor 
under  the  statute  of  tends.    AC. 

7.  Defbohvb  Decree  Aoaihst  ADimnBCBATOB.— A  decree  agsinst  an  ad- 

ministrator, merely  declaring  slaves  not  in  his  posswsiou,  asseta  in  his 
hands,  but  not  subjecting  them  to  sale  to  discharge  the  debt  or  directing 
those,  in  whose  possession  they  are,  to  surrender  them,  is  defective.    Jd, 

I.  T^«T.»Aa«  BT  Okb  Ezboutob  of  a  money  demand  in  good,  but  where  there 
is  a  contract  with  the  testator  for  land  or  money  in  the  alternative,  the 
power  of  one  executor  to  relesse  depends  on  the  impossibility  of  obtaining 
the  land.    IcL 

0.  A  Petitiok  TO  BisKisSk  BT  One  Ezbcutob,  should  not  be  allowed,  where 
the  other  objects,  and  there  are  questions  involved  which  should  not  be 
decided  on  motion.    Id, 

IOl  Vebbiot  and  JtmoxENT  AoAiNST  Adionistbatobs  are  prima/aeie  evi- 
dence against  heirs,  so  fsr  as  the  personalty  is  concerned.  Hence  they 
csn  not,  in  equity,  have  such  judgment  reduced  as  being  for  too  much, 
except  where  the  administrators  could  do  sa    Id, 

11  Executobs — ^Title  ov. — ^At  law  the  executor  becomes  for  most  purposes 
the  owner  of  the  l^gal  title  to  the  goods  of  his  testator,  and  may  dispose 
of  them  as  if  they  were  his  own,  except  that  he  can  not  bequeath  them, 
nor  can  they  be  taken  on  execution  for  his  debt.  In  equity  he  is  treated 
as  a  trustee  for  the  creditors  and  legatees.    PetrU  v.  Clark^  636. 

12.  Idem^-Remedt  vob  Chattels  Fbaubulentlt  DnvoscD  of  BT.^If  sa 
executor  disposes  of  goods  to  one  who  is  not  a  purchaser,  for  a  valuable 
consideration,  or  who  is  guilty  of  tend  or  collusion  with  the  executor, 
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Hm  remedy  of  the  erediton  and  legatees  is  in  equity  where  the  perwm  eo 
aoqairing  the  goods  will  he  decreed  to  hold  as  their  trustee  and  for  their 
benefit.    Id. 

18.  Idxu-  -A  PuBCHASSB  VBOM  an  execntor  ia  not  bound  to  tee  to  the  applioa- 
tion  of  the  porohase-money.    Id, 

14.  iDKtf— X^LBDGB  OF  AssxTS. — If  an  executor  deliver  to  one  of  hia  oreditoia 
a  note  belonging  to  the  decedent  as  aecurity  for  a  note  made  by  the  exec- 
utor in  place  of  a  prior  note  given  by  him  to  the  same  creditor,  the 
latter  ia  not  a  holder  for  value  of  the  note  ao  pledged  to  him,  and  cannot 
retain  it  as  against  the  creditors  of  the  decedent.  Id. 
See  Guardian  and  Wabd,  2,  3;  Statutx  ov  Lxxitation8»  L 

FEMES-COVERT. 

Bou  Tkadxr. — A  husband  may  lawfully,  by  deed,  constitute  his  wife  a  sole 
trader;  but,  if  made  a  sold  trader  while  the  husband's  affairs  are  embar- 
rassed, and  if  she  purroes  no  separate  business,  but  purchases  valuable 
property,  she  is  bound  to  show  from  what  f unda  she  made  the  purchases, 
or  they  will  be  declared  fraudulent  and  subjected  to  the  satisfaction  of 
her  husband's  creditors.    MUler  v.  TolUmmt  711. 

nXTUREa 

1.  Tbvxqb  Pxbsonal  may  become  part  of  the  realty:  1.  By  incorporating 
them  therewith  for  permanent  use;  2.  By  annexation  for  any  object  in 
such  a  manner  that  they  cannot  be  removed  without  dilapidation,  or  in* 
jury  to  the  inheritance.    HuM  y.  Muttanphy,  900. 

9L  Idxk— Intint  in  ANNXXiNO.~When  property,  personal  in  its  character, 
is  claimed  as  a  part  of  the  freehold,  the  claimant  must  show  such  facts 
and  circumstances  as  will  clearly  indicate  that  the  owner  intended  to 
change  the  character  of  the  property  from  personalty  to  realty.    Id, 

SL  Idxu  — Bulb  bbtwxkn  Grantor  and  Grantsx.— The  right  of  the 
grantee  to  things  of  a  personal  character  must  be  established  by  show- 
ing that  they  were,  in  the  deed,  treated  aa  real  estate.    Id, 

4.  iDnc — For  Tradi. — ^Annexations  for  the  purpose  of  trade  or  manufao- 
tures,  are  of  a  personal  character,  anddo  not  become  a  part  of  the  realty. 
Id.  ' 

6.  A  BoiXiKR  situate  in  a  house  on  mortgaged  premises,  made  of  copper,  and 
built  into  a  furnace  erected  for  that  purpose,  but  capable  of  removal 
without  injury  to  the  building,  is  not  a  fixture,  and  does  not  pass  to  the 
mortgagee.    Id. 

8b  Mavubb  Ltzno  About  a  Barn  passes  to  a  grantee  of  the  land  aa  an  ini 
flident  thereof  unless  reserved  in  the  deed.    KiUndffe  ▼.  Wood$,  89S. 

FOBCIBLE  ENTBY  AKD  DETAINER. 
See  Landlord  and  Tznant. 

FORGERY. 
See  Criminal  Law,  8^  4. 

FRAUD. 

L  An  Aorxkicknt  Frooured  bt  Mistakx  or  Fraud  is  not  void  bnt  void* 
able  only.    SnUtK  v.  Hambaek,  122. 
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2.  Fbaub  is  Kbtkb  Prbsumsd,  and  if  a  deed  ia  alleged  to  be  frandnlcnt^ 
the  allegation  can  be  Baatained  Only  by  showing  fmnd  in  both  the  Tfia- 
dor  and  the  vendee.    Baudin  ▼.  Bol^,  181. 

Z,  JxmsDicnov  in  Gabsb  ov  Fiutn>.— Oourta  of  law,  aa  well  aa  of  equity, 
have  cognixanoe  of  fraud;  bnt  conrta  of  law  relieTe  againat  it  negatiTely, 
by  inquiring  into  the  circnmBtanoea,  and  not  permitting  plaintaiRi  to 
recover  in  actiona  bronght  on  deeda  or  oontracta  frandnlently  obtainad. 
Principle  applied  to  a  parol  agreement  between  the  porohaaer  at  an  eze- 
eation  aale  and  the  defendant,  whereby  the  land  waa  to  be  bongifat  for 
the  latter'a  benefit    Lambom  ▼.   WcUBon,  S75. 

See  EziocnoNs,  6;  Exbcutors  Ain>  Admikibtratobs,  12;  TttJLvmnjast  On* 


FRAUDULENT  CX)NVBYAKCB3. 

!•  Ths  Judombnt  must  bx  Pboducbd  to  entitle  <me,  fti^mfag  m  ofedifanry  to 
impeach  a  conveyance  aa  fraudulent;  producing  oopiea  of  the  egecntion 
is  not  sufficient    Sharp  v.  Wiekl^e^  37* 

2.  Possession  under  Unrecorded  Loan.— To  avoid  the  effect  of  oontinned 
poaaeaaion  under  an  unrecorded  loan,  the  alavea  must  be  returned  to  the 
owner  ao  publicly  and  openly  aa  to  leave  no  doubt  aa  to  the  change  of 
poaaeaaion.    Swing  v.  Handkjf,  140. 

Si  A  WnrB  ia  entitled  to  have  vacated  a  convejanoe  made  by  her  knaband, 
and  by  which  ahe  is  defended.    QwSdry  v.  (Trfoof,  IdS. 

4.  A  LxaATSx  cannot  avoid  for  fraud  a  contnet  which  wia  KitM«i>g  on  hia 
teatator.    Id, 

ft.  A  Trust  Attendino  a  8alb  ov  Obattba  ia  *  frand  aa  to  oreditotai 
Cclbum  V.  Pkkermg,  876. 

6.  BnsNTioN  ov  PosssasiON  bt  Vunxtt,  after  an  abadlnte  aale  of  chattel^ 
is  prima  Jacie,  and  if  unexi^ained,  ooncluaive  evidence  of  a  aeeret  traati 
nor  is  it  explained  by  showing  that  the  aale  waa  at  fixat  without  uy 
trust,  but  that  the  goods  were  left  with  the  vendor  under  a  aubaequent 
contract  that  he  ahould  retain  poaaesaion,  and  pay  rent  for  them.    Id, 

7»  Wrether  there  was  ant  Trust  is  a  question  of  fact  for  the  jury;  but 
the  trust  being  proved  or  admitted,  the  fraud  ia  an  inference  of  law 
which  the  court  must  pronounce.    Id, 

&  Deed— Partlt  Fraudulent. — If  a  deed  ia  made  to  secure  an  honest  debt 
and  also  to  cover  up  the  property  from  creditors,  it  will  not  be  allowed 
to  stand  as  security  for  the  amount  due.    Miller  v.  ToUiaom,  712. 

8l  Yoluntart  Ssttlexent  made  after  marriage  ia  void  aa  against  prior  cred* 
iters;  so  if  one,  not  then  indebted,  settles  his  property  after  marriage, ' 
and  soon  after  contracts  large  debts,  so  aa  to  manifest  an  object  to  cover 
up  his  property,  the  settlement  will  be  held  void.    Jenkins  v.  Clementt 

69a 
IOl  Voluntary  Settlement,  Who  mat  Have  Relief  Against. — ^Where  a 

trustee  then  little  indebted  made  a  poet-nuptial  aettlement  of  hia  prop* 

erty  on  his  wife,  and  subsequently  became  insolvent  and  aqnandered 

the  trust-estate,  it  waa  held  that  the  ben^ciariea  of  the  trust  were  en* 

titled  to  have  the  settlement  vacated.    Id, 
11  Voluntary  Conveyances,  made  when  the  donor  is  lazgely  indebted^ 

are  void  as  against  creditors,  but  are  valid  between  the  parties.    Cham* 

htria^fne  v.  Temple^  786. 
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13.  TbtitTllTABlr  Convxtaitcbsh-Who  mat  Attack. '--A  volnntaiyoonvvyanoe 
win  not  be  let  adde  in  favor  of  a  creditor  nnleaB  he  has  establiriied  hit 
demand  at  law  by  obtaining  judgment*  and,  in  the  caee  of  pezeonal 
property,  has  ened  oat  ezecntioa;  or  unleaa  the  donor  haa  died,  and  it  ii 
ahown^  by  a  aettlement  of  the  adminiairation  aoooiinti  that  there  ara 
not  taffictent  anets  in  the  handa  of  the  adminiatrator  to  t>ay  the  debta. 
Id 

13.  CoMTBiBTrnoK  AMOJio  BoKEES.— When  a  decree  ia  entered  in  favor  of  a 
creditor  and  against  aeveral  volontary  doneea,  contribution  among  them 
ahchild  bedeoreed,  ao  that  each  ahonld  pay  no  more  than  hia  jnat  ahare) 
bnt  all  shoold  be  liable*  aa  f ar  as  they  have  reoeiTed  finda  from  the 
donor,  for  the  failore  of  any  one  to  pay  hia  proportien,  matil  the  dabi  la 
aatiafied.    M 

GENERAL  AVERAGE. 

Tbs  Docibins  of  Gxnxbal  Avsbaos  ia  not  applicable  to  any  aooidental 
loaa,  bat  appliea  only  when  certain  property  is  deliberately  laofifloed  to 
the  attainment  of  some  object     Walker  y.  U,  8,  Int.  Co.,  610L 

GOOD-WILL. 

See  KswBPAFBta,  SL 

GROWING  CBOF& 
See  AonoMa. 

GUARANTOR. 
See  Nbgotzablb  Intmtuioim^  16. 

GUARDIAN  AND  WARD. 

1.  GuABDZAV,  CoNVXBSiOK  B7.— A  ward  may  elect  to  oonaider  an  ilkfU 
Hde  made  by  hia  guardian  aa  a  convenion  of  the  property  aold,  and  may 
recover  the  price  with  interest.    Chuneau  v.  Oirod,  ftOL 

S.  Whxbb  thb  Samb  Pebson  is  Administratob  Ain>  Guabdian  of  the 
heir,  the  balance,  upon  final  aettlement,  shall  be  considered  aa  in  the 
hands  of  the  guardian.    Seegar  v.  StaU,  265. 

&  Idxic—Evidxncx.— Where  the  guardian  of  the  heir  intermarried  with  the 
administratrix  of  the  decedent,  and  thereby  came  into  the  possession  of 
the  personalty  of  the  estate,  in  an  action  on  the  guardian's  bond,  after 
the  rendition  of  the  final  account  of  the  administration,  it  was  held  that 
the  administratrix  and  her  securities  were,  by  such  rendition,  released 
and  discharged,  and,  therefore,  competent  witnesses  in  the  action.  IcL 

See  Tbubts  and  Trustees,  2. 

HUSBAND  AND  WIFE. 

L  Wzib's  Pbopebtt  vot  Liable  fob  Husband's  Debts.— Personal  prop* 
erty  conveyed  to  a  trustee  for  the  separate  use  of  a  married  woman, 
during  her  life,  is  not  liable  to  be  taken  in  execution  for  her  husband'a 
^  debts.    Sharp  v.  WiekWe,  87. 

SL  Ak  IsTsaam  or  Chattbu  Vebtsd  qi  a  Wife  before  or  during  oov«r> 
ture  belongs  to  tlie  husband^  if  he  survives. 
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DotwithtUndiiig  a  partioolftr  ettaia  theraiii  nndetormined  wUch  pmwili 
hifl  aoqniriiig  poMaMioii  in  lier  life-time.    JSwmg  ▼.  HaindUyf  l¥k 

t.  BiTin  nr  Trust  to  Wzr— A  hoaband  cannot  sell  landa  devised  to  hit 
wife  in  trait  lo  aa  to  veit  the  legal  title  in  her.    J/oy  v.  Frau^^  IM. 

4  A  ConryxTAKCB  bt  a  HuBiuan>  pawei  the  entire  interest  of  hia  wife^ 
entitled  to  a  lif e-eetate,  if  he  tnrvivea  her;  bat  if  ahe  aorviTea  him,  it 
paMea  her  estate  daring  his  life  only.    Evan»  ▼.  KmgAerry,  779L 

BCPROVEMENTS. 

1.  iMPftovmxim  Madb  uitdkb  ▲  Pabol  Gortbact  to  leasep  may  be  oobv 
pensated  for  in  damages.    Findle^  v.  Wilton,  72. 

&  Bt  PinicBA8BB  UNBBE  Pabol  Contbact. — ^A  parahaser  of  land  nndsr 
a  parol  oontraot»  which  is  not  enforoeaUe,  cannot  recover  on  an  implied 
SMompsit  for  improvements  made  on  the  land.    Shrevet  v.  Ortmea^  117. 

I.  Bt  Bova  Fedb  Oooupaht. — ^A  bona  fide  occupant  is  entitled  to  charge 
for  improvements  exceeding  the  rent    Ewmg  v.  Handleff,  140. 

1  Impbovxicbnts  bt  a  Vbudxb  in  PoassasiON,  who  has  paid  the  paiehaae- 
money,  shoold  be  allowed  for,  althoo^  they  ezoeed  the  renta  and 
profits,  if  the  vendor  disaflBrma  the  oontraet  and  refoses  to  refond  the 
parchase-money  without  suit;  but  the  vendee  should  not  be  allowed  for 
improvements  made  after  obtaining  judgment  for  the  price  paid;  and 
rents  should  commence  at  that  time.    IcL 

I.  Bt  OocupAirr  Gbitbrallt.— The  general  equity  rale  is  that  an  oocapant 
of  land  is  regarded  aa  the  employee  of  the  real  owner,  and  not  as  hia 
tenant,  in  clesring  and  fencing,  and  rendering  it  fit  for  cultivation;  bat 
after  it  is  fit  for  cultivation,  the  aooounta  between  the  owner  and  ocoa* 
pant  should  be  adjusted  on  the  principlea  governing  landbrd  and  tenant; 
hot  many  ezoeptions  should  be  made.    I<L 

See  Statotb  ot  Frauds,  4;  Tbusts  aitd  T&vwrMa,  Z 

INDICTMENT. 
See  OBoaNAL  Law. 

INFANCY, 

I.  InrABTB  CoMPlLLBD  to  Blict.— If  an  sgreement  be  made  by  adults  oo 
one  side  and  infsnts  on  the  other,  the  latter,  on  coming  of  age,  will  be 
compelled  to  make  an  election  either  to  confirm  the  agreement  aa  a  whole, 
or  to  relinquish  all  rights  and  pretensions  resulting  from  it.  OverbaJ* 
V.  Beermanee,  546. 

1  IiTFAirT's  Bight  or  Eliction  to  tajcx  Land  ob  Monbt.— If  land  ia  de- 
vised  to  be  sold,  and  the  proceeds  paid  to  an  infant,  the  infant  haa  the 
rig^t  to  take  either  the  land  or  money;  and  if  the  guardian  aella  the 
land,  and  the  sale  is  not  advantageous  to  the  infant,  a  court  of  equity 
may  elect  for  him,  and  bind  him  by  the  election.     Tubmer  v.  Street^  79SL 

See  Entbt,  3;  Pabint  and  Child. 

INJUNCTIONS. 

I*  In JUNonoNS  issue  to  protect  those  tights  only  which  are  olaar,  or  at  Isast 
free  from  reasonable  doubt.    Snowden  v.  Noah^  547. 
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ti  AuBTAnoy  of  Pbopsbtt  by  a  defendant  will  not  be  enjoined  at  the 
iaetanoe  of  a  creditor  who  has  obtained  a  Terdiot  bat  hae  not  leoovered 
Judgment^  although  the  defendant  is  ■eeking  to  elude  the  Jodgmant. 
Jloran  ▼.  Dawetf  660. 

IKKKEEFEBS. 

L  OoMKOir  Invkufibs  axe  Liablb  for  all  loMes  in  their  inne,  happening 

either  by  the  acts  or  negligence  of  themeelTes  or  their  servanti^  to  trav- 

elen  and  gaests  received  by  them.     Towton  ▼.  Havre  de  Qract  Bank^ 

254. 
%  Iddc,  foe  Theit. — ^And  if  a  eenrant  ia  robbed  of  hia  master's  money  or 

goods,  while  a  guest  at  an  inn,  the  master  may  maintain  the  action 

against  the  innkeeper.     Id. 
Sb  Air  Iknejufeb  is  oklt  Answzrablb  for  money  or  other  property  lost 

at  his  inn,  where  the  party  losing  it  was  a  gaest  at  the  time  of  the  loss. 

Id, 
4.  Thb  Reason  of  an  Innkeepee*s  Liabiutt  in  the  case  of  money,  from 

the  keeping  of  which  no  profit  arises,  is  the  profit  arising  either  from  the 

keeping  of  the  horses,  etc.,  or  their  gaests,  or  from  their  entertainment. 

Id. 

4.  To  Beootbb  foe  the  Loss  of  Monet  or  other  dead  proper^,  it  is 

sasential  that  the  plaintiff  should  allege  that  he  was  a  guest  at  tha  time 
of  the  loss.    Id. 

INQUEST  OF  OFFICE. 
See  Aliens,  1,  2. 

INSUBANCE,  FIRE. 
See  MoETQAOES,  11. 

IKSUBANCE,  MARINE. 

1.  Iebubbd  PnoPSBrr,  Riobt  to  Abandon.— The  assured  may  abandon  the 

insured  property,  if  it  has  been  damaged  to  half  its  value.  Hyde  ▼. 
Lauieiana  State  Im.  Co.,  196. 

2.  If  the  Damage  is  Less  than  One  Half  the  value  of  the  property,  the 

assured  has  no  right  to  abandon  without  first  calling  on  the  insurer  to 
make  necessary  repairs.    Id, 

5.  If  the  Injuet  which  the  vessel  has  sustained  be  such  that  the  ansmind 

and  decayed  psrts  of  the  vessel  cannot  be  used  as  before  the  accident, 
without  repairs  equal  to  half  the  value,  the  insured  may  abandon.    Id, 

4.  Bxrr  if  REPAiEiNa  the  Injury,  which  has  arisen  from  one  of  the  perils 
insured  against,  will  replace  her  in  the  same  situation  she  was  before,  no 
matter  how  unsound,  the  insured  cannot  abandon.     Id, 

&  Usaoes  of  Trade  are  ATiMTagTHT.g  in  evidence  to  explain  the  meaning 
of  expressions  contained  in  policies  of  insurance,  charter-parties,  or  in- 
struments of  like  nature,  whether  such  usages  regard  the  course  of  the 
voyage  or  not.    AUegre  v.  Maryland  Ins,  Co,,  289. 

6b  Proof  of  Loss. — Where  a  policy  of  insurance  stipulated  for  the  payment 
of  loss,  in  ninety  days  after  proof  and  adjustment  thereoi,  to  support  an 
action  for  loss,  such  proof  must  first  be  exhibited  to  the  underwriters, 
and  shoald  be  made  by  the  protest,  bill  of  lading  and  invoice,  or  suob 
other  equivalent  proof  as  the  nature  of  the  loss  admits  of.    Id, 
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7.   To  AZVICBT  THB  MSASfTUB  OT  TBI  IhdXIDIRT  in   CM6  of  »  ptTtiftl   loi^ 

when  the  cargo  ia  a  mixed  oiie^  proof  of  the  Mtnal  vafaie  at  the  port  ol 
purohaae  meat  be  piodttoed.    Id* 

8.  REiuanro  to  Pat  a  Loss  without  stating  that  the  zeaSon  therefor  is  the 

want  of  the  preliminary  proof  called  for  by  the  policy,  will  amount  to  a 
waiver  of  sach  proof.    I<L 

9.  Tsit  Aa8U&ED*s  Right  of  Action  Aocruxs  immediately  npoa  the  refosal 

to  pay  the  loss,  notwithstanding  the  policy  states  that  pajrment  is  not 
to  be  made  nntil  ninety  days  after  proof  and  adjustment  of  loas,  and 
that,  in  case  of  dispute,  the  same  shoald  be  settled  by  arbitntocsL    Id* 

INTOXICATION. 
See  OoMTKAcni  SL 

JUDGMENTa 

L  JuiMKBiT  OF  Nomnnr  ob  DmoasAL  will  not  soppoit  a  jAm  of  rw  jttd^ 
caia,    BawU^r.  i^oifif,  ld2. 

1  Bvii>iwoiL*-Whttrs  a  Judgment  is  part  of  the  mnnimeBta  of  an  estate,  it 
may  be  given  in  evidence  without  the  proceedings  on  which  it  is  founded. 
Id. 

%  'Bm  J<nMOA!l!A.-^ttang«c«  to  a  judgment  can  not  avoid  its  elfoet  by  show* 
ing  that  it  was  eixoneous»  nor  by  relitigating  the  issues  whieh  Iwvis  beeo 
decided.    Id, 

L  IDBIL — A  judgment  against  a  pUuntiff  in  an  action  on  an  aooount  stated, 
is  no  bar  to  a  subsequent  action  of  assumpsit  on  a  promissory  note,  al- 
though the  plaintiff  sought  to  put  the  note  in  evidence  in  the  former  m^ 
tion,  where  it  was  excluded  by  the  court.    LindeU  v.  LiggeU,  296. 

B.  Of  Sdtbr  Stats. — ^No  action  can  be  sustained  here  on  a  judgment  ob- 
tained in  another  state  ag^nst  a  non-resident^  by  attachment  without 
personal  service  of  process  on  the  defendant.     Chamberlain  v.  FarU^  SOi. 

S.  How  Payabls.— A  judgment  can  not  be  paid  in  bank  notd^  althou^  the 
bank  issuing  the  notes  is  the  holder  of  the  judgment  Cooed  v.  State 
Bank,  417. 

7.  Snmro  off. — The  judgment  of  a  justice  may  be  set  off  against  a  judg- 

ment of  a  court  of  record,  if  the  time  for  appeal  has  expired.    Id, 

8.  Form  of.— A  judgment  entered  in  figures  or  for  "legal  costs"  without 

specifying  the  amount,  is  erroneous,  and  will  be  reversed.    Smith  v:  Jftt- 
ler,  418. 
0.  JuDOMKNT  BY  ComrsssiON,  entered  without  the  statement  and  spedfication 
required  by  statute,  is  fraudulent  as  against  f>ona  fdt  pnrchssers  and 
judgment-<»editors,  though  they  have  notice  of  it    Jamu  ▼.  Mcrty,  475. 

10.  A  JuDOicxNT  IS  NOT  Opek  to  re-oxamination  in  equity  on  the  ground  that 
it  is  wrongful  or  unjust,  if  the  complainant  made,  or  might  have  made, 
his  defense  at  law.    Donowin  v.  Finn,  531. 

11 .  EQtriTY,  Aid  nr  Enforciko  Jtnx^iONTS.  »In  ordinaiy  cases  which  are  free 
from  fraud  or  other  ground  specially  cognisable  in  equity,  the  execution 
of  a  judgment  and  the  methods  of  obtaining  satisfaction  are  confined  tb 
courts  of  law.    Id, 

12L  SATiBFAcrioiT  BT  Lbvt.— When  the  plaintiff  has  seind  goods  sufldent 
to  satisfy  his  judgment,  it  is  thereby  diKharged.    The  goods  cannot  bt 
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nleited  and  the  jadgmeDt  revived  to  the  prejudice  of  eabeeqiieiit  Jndg- 
meni-oreditort.    HwU  ▼.  Breading^  665. 

lac  Bqoitt,  8;  Bzicutobs  and  AdministbatorSi  6, 7, 10;  Okphakii^  Gbtsri 

EBDXMPnoH;  STATtrrx  of  LnoTAnoira,  & 

JUDICIAL  SALES. 
See  ExxctTnoNS. 

JUEISDICTION. 

L  SFicifio  PKBioBJfAVOB. — A  contract  «was  made  in  Cnha  by  a  citinn  ti 
New  York  with  a  Spanish  sabject,  for  the  porchaae  of  landa  in  Alabania. 
After  partial  payments  had  been  made,  and  partial  oonveyanoee  eze- 
cnted,  the  vendor  sent  a  conveyance  for  part  of  the  landa  to  hit  agent  in 
New  York,  to  be  delivered  on  payment  of  a  certain  anm  claimed,  which 
was  more  than  the  vendee  oonoeded  to  be  dne:  HM^  that  the  courts  of 
New  York  had  jurisdiction  of  a  bill  filed  by  the  vendee  for  an  account  of 
payments  and  lands  to  be  conveyed,  and  to  restrain  defendants  from 
withdrawing  the  deed  out  of  the  jurisdiction  of  the  oourt.  Ward  ▼. 
Arredondo,  543. 

%  JuszBPicnoir  nr  Equttt  mat  be  Upheld  whenever  the  parties,  or  tiie 

subject^  or  such  a  portion  of  the  subject^  are  within  the  jurisdiction,  that 

an  effectual  decree  can  be  made  and  enforced,  so  as  to  do  justioe  between 

the  parties.    Id, 

See  BsTOFPXL,  6;  Fbaud,  8. 

LANDLORD  AND  TENANT. 

A  TsNAiTT  Claimino  TO  HOLD  Advebsslt  to  lus  landlord,  after  the  ezpir»- 

tion  of  his  term,  is  liable  to  a  proceeding  for  forcible  entry  and  detainer, 

such  claim  being  evidence  of  a  refusal  to  surrender  possession,    ffoikku 

V.  Helm,  183. 

See  Estoppel,  1. 

LEGATEES. 
See  Fraudulbnt  Ck>irvE7AN€aBfl^  4. 

UENS. 

1.  Vihdcb's  Lien  Assionable. — An  assignee  of  notes  for  the  purchase-money 

of  land  sold  1>y  the  assignor,  or  of  a  judgment  and  execution  therefor, 
takes  under  the«  assignment  the  vendor^s  lien  upon  the  land.  JohntUm 
V.  Owathmey,  135. 

2.  The  Assiohee  does  kot  Waive  his  Lien  by  the  mere  fact  that  he  may 

also  have  a  lien  upon  land  sold  to  the  assignor.    Id, 

&  Evidence  that  Notes  are  for  Purchase-moket.— The  fact  that  notes 
thus  assigned  are  identical  in  times  of  payment  with  installments  of  pur- 
chase-money recited  in  the  deed  to  be  still  due,  is  sufficient^  prima  fade, 
to  show  that  they  wisre  part  of  the  consideration  of  such  deed.    Id, 

4  Imputd  Notice  of  Lien. — A  subsequent  purchaser  of  land  subject  to  a 
vend  >r's  Uen  is  bound  by  implied,  as  well  as  actual,  notice  thereof;  and 
he  is  shargeable  with  notice  of  such  lien,  if  the  conveyance  to  him  refers 
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to tlM  dMd  to  hii  Tendor,  which,  though  oimoordad,  reoites  a  pviof  ih« 
oomidonitioii  aa  '*iecored  to  be  paid"  at  a  faturo  tune^  thew  woida  not 
ttaoaHarily  or  properly  importiiig  perKUial  aeeaiitj.    Id, 

See  AiTORincT  ahb  Cloevt. 

LIS  PEin)ENS. 

1.  La  Fnrssm  ia  generally  oonatmctive  notioe  to  the  whole  world.  Aft 
ooaunon  law  it  commeooed  on  the  day  that  the  writ  bore  letter  while  in 
ohanoery  it  did  not  exist  until  the  aabpena  waa  aerved.  Ntwman  t. 
Chapman^  766. 

8.  In  Suit  ok  Ukxioobdxd  MoBrdAOB.— If  a  mortgage  ia  not  recorded,  a 
sabaeqnent  pnrohaaer,  withoat  actual  notice,  ia  not  boond  by  the  pend- 
ency of  a  foreoloanre  aoit.  In  each  a  caae  the  rolea  of  Um  pendemt  are 
inapplicable.    IcL 

ICAUdOUS  PBOSEOUnOK. 

1.  Lr  TBI  Dbrndavt  was  Guiltt,  he  cannot  aoatain  any  action,  thoQ^ 
the  motive  of  the  proseoator  waa  malidons;  nor  ia  the  proeecotor  liaUe 
if  he  proeeoate  from  apparent  guilt  arising  from  ciroomatancea  which  he 
honeatly  believea.    Pbtmmer  v.  Oheeti,  572. 

8»  Pbobablb  Caubk — ^What  oonatitatea  probable  canae  ia  a  qneation  both  of 
law  and  of  fact.  If  the  defendant  had,  in  the  opinion  of  the  Jnxy,  a 
probable  groond  for  aoapioion,  this  amonnta  in  law  to  probable  oanae.  I<L 

MAIMTEKANCE,  CHAMPERTY  AND  BABRATBY. 

L  OKAMraBTT  Ain>  MAiHTiHAircB  being  offenaea  both  at  oommonlaw  and  by 
atatate,  oontraota  of  that  character  made  by  oonnael  will  not  be  enf oroed 
hi  equity,  either  in  hia  behalf  or  in  that  of  hia  aaaignee;  ac^  even  though 
they  were  not  void  at  law.    Butt  ▼.  J^onie,  172. 

S.  Chaicpxbtt  BXfORi  Suit  CoioairoBD.— It  ia  not  neoaaaary  to  render  a 
contract  champertona  that  there  ahould  be  a  anit  commenced  at  the 
time.    Id, 

8.  Ck>iCFBNSATioN  VOT  FoBnmD  BT  CHAxraBTT. — ^A  oounael  doea  not  forfeit 
hia  right  to  full  oompenaation  for  aenricea  by  entering  into  a  ohamper- 
tooa  contract;  and  where,  from  hia  cUenf a  inaolTency,  a  auit  at  law 
would  be  fruitlea%  equity  will  take  Juriadiotion,  and  deerae  oompeoaa- 
tion  out  of  the  property  recovered.    Id, 

MANURE. 
See  Fqctubbb,  6. 

MARRIAUR 

A  Mabbiaob  Pbooubbd  bt  JTraud,  error  and  abduotion,  will  be  TBoatad  in 
equity  at  the  auit  of  the  innocent  party.    Ferlai  v.  Oofom^  SSL 

See  BivoBOB;  PARsyr  axb  Cbild,  L 

MASTER  AND  SERVANT. 

SiBTAirr  ov  Baits,  Who  is.— One  who  reoeivea  notea  of  a  bank  with  the 
request  to  peas  them  off  for  ita  benefit^  ia,  ^uo  ad  hoe,  a  aervaat  of  the 
bank.     T<no$onY,  Havre  de  (Troo  Bank^  254 
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MERGES. 

L  Op  Moxtoaob.— Whether  the  mortgage,  on  beooming  vested  in  the  wme 
penoQ  with  the  equity  of  redemption^  will  merge  or  will  oontinae  as  a 
chazge,  depends  upon  the  intention,  aotual  or  presamed,  of  the  person 
in  whom  the  interests  are  united;  and  this  person  will  be  presumed  t6 
intend  that  which  is  most  to  his  advanti^.    Freeman  ▼.  Pan/,  237* 

2.  Whin  a  Gbxatbb^aitd  a  Lbss  Estatb  meet  in  the  same  person,  with* 
oat  any  intermediate  estate,  the  less  at  once  merges  into  the  greater. 
This  rale  at  law  is  inflexible.    Jamu  v.  Morey,  475. 

8.  In  Equity. — The  doctrine  of  the  merger  of  estates  is  not  favored  in 

equity;  and  where  two  or  more  rights  or  estates  are  united  in  one 

person,  equity  will  keep  them  distinct,  if  from  the  intention  of  the  party, 

express  or  implied,  he  wishes  them  so  kept.     Id, 
i.  ELicrnoH  to  Trbat  an  Estatb  as  Mxroxix— If  a  person  holding  both  the 

mortgage  and  the  equity  of  redemption  makes  a  conveyance  in  f ee^  this 

is  an  election  to  treat  the  mortgage  as  merged.    I<L 
S.  Fbxsuked  Intention. — Although  there  is  no  evidence  of  the  intention 

of  a  party,  or  though  he  is  a  lunatic,  and  incapable  of  forming  an  intent, 

the  court  will  presume  him  to  intend  that  there  shall  be  no  merger,  if 

a  merger  is  contrary  to  his  interests.    Id. 

9,  When  Pabtt  mat  Eukt.— When  the  legal  and  equitable  estates  unite 

in  one  person,  he  has  a  reasonable  time  to  elect  whether  he  will  treat 
them  as  separate  or  merged.     Id. 

MOBTGAOES. 

1*  A  Mqbhoaox  is  a  mere  security  for  the  debt.     Wiiaon  v.  Troup,  458. 

Si  AaaioNMSNT  or  Mobtoagx. — An  assignment  or  conveyance  of  the  mort- 
gagee's interest  in  the  land,  is  a  nullity,  unless  accompanied  by  an  assign- 
ment of  the  debt.    Id. 

%  Mobtoaoee's  Bioht  to  Fobbclosb  is  not  affected  by  his  havingmade  con- 
veyances of  parts  of  the  mortgaged  premises,  except  in  so  far  as  it  pre- 
cludes him  from  defeating  his  own  grants  or  acting  in  hostility  thereto. 
Id. 

L  MoBXOAOOB'a  Bioht  to  Bedbbm  is  not  prejudiced  by  any  conveyance  of 
the  whole  or  of  parts  of  the  mortgaged  premises,  made  by  the  mortgagee. 
Id. 

^  Ck)NTnANCE  bt  a  Mobtoaoee. — ^If  a  mortgagee  convey  any  part  of  the 
mortgaged  premises,  and  thereafter,  on  foreclosure,  acquire  the  title 
thereto,  his  acquisition  operates  for  the  benefit  of  his  prior  grantee.     Id. 

S.  AaaiONEB  OF  Mobtqaoe,  if  the  assignment  is  made  witiiout  the  privity  of 
the  mortgagor,  holds  subject  to  the  right  of  the  latter  to  an  account 
with  the  mortgagee,  but  not  subject  to  equities  existing  against  the 
mortgagee  in  favor  of  third  persons.    Jafnes  v.  Morey,  475. 

7-  NoncB  OF  Assignment  of  mortgage  should  be  given  to  the  mortgagor,  or 
payments  made  by  him  to  the  mortgagee  must  be  allowed,  but  no  notice 
need  be  given  to  subsequent  assignees.    Id, 

8w  Mobtqage,  What  Secubed  by. — A  mortgage  does  not  stand  as  security  for 
a  general  balance  due  the  mortgagee,  nor  for  other  claims  not  embraced 
in  the  mortf;age.     Id. 
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9.  MosTQAOis  lOB  FuTUBx  Adyaitces  are  yalid.    Id. 

10.  A  HoBTOAon  it  not  entitled  to  protection  m  a  paxehaeer.    /cL 

11.  ImuBANOB  AcuxHir  Fnu  is  not  a  charge  oa  the  mortgaged 
nnleia  made  to  by  agreement.    Fawrt  ▼.  VFtaaM,  645. 

12.  Tazm  Paid  ok  thb  Mobtoaoxd  PRBaan  are  a  legal  charge  ai^ainflt  tha 
mortgaged  estate^  even  in  the  absence  of  an  agreement.    Id, 

13.  Pabtzis  to  FomiCLosuBK. — ^The  assignee  of  a  mortgage  may  foradose  it 
without  making  his  assignor  a  party.    Ntwmam  ▼.  Ckaspmtasnt  766. 

See  Adyibsi  Possissiok,  6;  CoBPOKATXOirs,  2;  Lib  Pewpbih^  2;  Mwwwi,  1; 

PowBHS,  5;  RxooBDxm,  2. 

KB  EXEAT. 

1.  Tei  Wbr  ov  Nb  BiZBAT  is  not  a  prerogatiTe  writ  in  this  state;  bat  is  an 

ordinary  proosas  of  ooorts  of  equity  to  which  snitorB,  in  proper  eaaasb  are 
entitled  aa  a  matter  of  right.    OOberi  r  CoU,  657. 

2.  Thb  Wbit  or  Kb  Ezbat  may  issue  against  a  foreigner  or  a  citiaen  of 

another  state,  while  in  this  state.    Id, 

Sl  In  Awaboiko  a  Wbtt  of  Kb  Ezbat,  the  court  may  consider  the  defend- 
ant's answer,  as  well  as  the  affidavit  filed  by  plaintiff;  and  may  imne 
the  writ,  if  the  answer  shows  a  sufficient  caossb  thoo^  the  affidavit 
does  not    Id, 

4b  Tn  Amoubt  ov  teb  Bail  on  a  writ  of  im  exeat  is  fixed  by  the  cooxt.  Id, 

KBGLIGEKCE. 
See  BzBOUTOBS  ahd  ADMnmrBATOBa,  S. 

KEGOTIABLE  IKSTRUMEKTa 

1.  Konoa  to  JifDOBaBB  may  be  ezcosed  if  his  residence  is  nnknpwn  and  he 

cannoti  after  due  diligence,  be  found.    McLanahan  v.  Brandon^  188. 

2.  Mbiiobajiduic  ov  a  Koib.^  a  memorandum  at  the  bottom  of  a  note,  or 

an  addition  to  the  acceptance  of  a  bill,  atating  a  partionlar  place  of  pay- 
ment, mada  with  the  aiaent  of  the  holder,  ia  a  part  of  the  oontract. 
Tucherman  v.  Hartwellf  225, 

8l  If  Tsa  Kaxb  or  a  Plaob  is  wntta  at  the  bottom  of  a  note  or  faiU,  it  ia 
for  the  Jury  to  decide  when,  by  whom,  and  for  what  poipcse  it  was 
placed  tiiere.    Id, 

L  Erams  ov  Jin>oBaBi8.^Indoraeea  banaJSde  for  value  of  nf^^otiaUa  aaea« 
xitiea,  not  overdue,  are  no^  affected  by  contEaota  and  equitiea  of  which 
they  had  no  notice.    MerriUr.  Merrill,  2A7. 

&  AaaiaMBB'a  Eiobtb.— The  aMignee  of  a  non-nqgotiable  choae  in  aotioii 
holda  it  anbject  to  all  the  equitiea  which  eziated  against  it  in  the  hands 
of  the  obligee.    Id, 

6.  Watvxb  or  Orrarr. — ^Wbere  the  assignor  of  a  note  demanded  payment 

and  was  referred  to  a  co-promisor,  and  was  not,  until  several  yearsafter- 
wards,  informed  of  any  claim  of  ofiGMt;  it  was  held  that  the  right  to 
offset  had  been  waived.    Id, 

7.  A  Pboksbsobt  Kotb  is  not  an  extinguishment  of  a  pre-exiBting  debt 

Upon  non-paymi  at  the  creditors  may  sue  on  the  original  ocntnct  Po- 
tapeco  Im,  Co.  v  Smith,  26& 
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^  Tarn  Hon  of  ▲  Tbibd  Pbbion,  giTon  by  the  vendee  to  the  veiidor,  doee 
Boi  eartingiiah  the  osigisal  contract^  nnleie  it  was  reoeived  M  pejment 
of  the  debt.    Id. 

9.  Ths  Haudi  18  A  Comprint  Wmriss  on  behalf  of  the  plaintiff  In  aa 
aotion  by  the  indorsee  against  the  indoner  of  a  promissory  note,  jndg- 
msot  having  been  reoovered  against  the  maker  on  saeh  nAtAi  Bank  qf 
OokuMa  T.  Mt^fnttUr,  271. 

IOl  Cunox  Avraoxmo  Demand  avd  KomaL^ Where  demand  and  notice 
were  not  made  nntil  the  day  after  the  third  day  of  grace,  in  conformity 
to  the  established  practioe  of  the  bank,  the  holder,  each  demand  and 
notice  were  held  sufficient  to  charge  an  indorser  who  had  knowledge  of 
the  practice.    J(L 

11.  "Deweci  in  a  Biclasatiok  in  an  aotion  on  a  promissory  note,  in  alleg- 
ing demand  and  notice,  must  be  taken  advantage  of  on  demurrer,  or  by 
way  of  ezoeptions  to  the  admissibility  of  evidence  at  the  trial.    Id, 

12.  Mailino  Notice  of  Non-patment  of  a  promissory  note,  by  addressing 
the  same  to  the  poet-office  nearest  to  the  residence  of  the  party  entitled 
to  notice,  will  be  sufficient.    Id, 

18.  Ideil — ^Where  the  notary  has  made  inquiries  concerning  the  residence  of 
the  maker,  and  the  post-offiee  where  he  receives  his  letters,  and  sends 
the  notice  to  such  office,  the  court  will  presume  that  to  be  the  post-office 
nearest  to  the  indorser,  in  the  absence  of  proof  to  the  contrary.    Id. 

14.  KoTB  Payable  at  Pabticulab  Tims  anp  Place.— In  an  action  on  a 
note,  payable  at  a  particular  time  and  place,  demand  at  such  time  and 
place  need  not  be  kbown.    Eattman  v.  Fifidd,  371. 

15.  Kegotiablb  Instbumknt,  What  is.— A  request  in  writing  by  A.  di- 
rected to  C,  requesting  him  to,  credit  B.  or  bearer  thirty  dollars,  and 
promising  to  pay  that  sum  if  the  credit  should  be  given,  is  not  a  nego- 
tiable note,  nor  a  biU  of  exchange.     Woolky  v.  Sergeant,  419. 

16.  The  Guabaittor  of  a  Non-nbootiablb  instrument  is  liable  without  de- 
mand or  notice.    Id, 

17.  Notice  to  Iiisobseb  may  be  given  by  sending  it  to  the  post-office  where 
he  is  most  likely  to  receive  it  at  the  earliest  moment,  instead  of  to  the 
post-office  nearest  his  residence.    Bank  qf  U,  8.  v.  Lane,  596. 

18.  Indobseb— When  not  Affeoted  bt  Fbaub.— If  the  negotiable  note  of 
a  corporation  is  tendulently  given  by  one  having  authority  to  give  it, 
and  afterwards  comes  fairly,  in  the  usual  course  of  business^  and  without 
notice  of  the  fraud,  into  the  hands  of  a  third  person,  the  latter  cannot 
be  prejudioed  by  proof  of  the  fraud.    Bidgteay  v.  Farm/tr^  Bank,  681. 

19.  iNDOBaEMSNT,  Sbooitd  Deuvebt  OF.— If  W.,  the  payee  of  a  note,  in- 
dorses it  to  A.,  and  subsequently  purchases  the  note  back,  and  delivers 
it  with  the  blank  indorsement  to  P.,  this  is  a  good  indorsement  to  P., 
and  W.  is  bound  by  it.     Woodson  v.  Gordon,  743^ 

See  AosNor,  1. 

NEWSPAPEBa 

1.  A  Nbwbpapvb  Estabubement  is  the  subject  of  property,  and  so  far  as 
the  rights  of  such  an  establishment  are  private  and  exclusive,  this  spe* 
des  of  property  will  be  protected  by  law.    Sncwden  v.  Noah,  547. 
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2L  GooD-wnx  OF  a  NswapAnEmay  be  proteotad  from  daoeptumaad  pixaoj^ 
bat  nofe  from  the  oompetitioa  of  a  rival,  though  he  uses  » 
what  mmilaT  to  thmt  of  the  joomol  first  establithed.    Id, 


NEW  TRIALa 

ViEDZOT  AOAixn  EviDBTd.  — A  new  triid  ought  not  to  be  gr«iited  on 
the  groond  that  the  verdict  ia  againat  evidenoop  where  the  evidenoe  on 
both  aidea  wae  merely  ciieamttantiaL    Sharp  ▼.  Wiektife^  37. 

NOTABIES. 
See  Etidxnce,  21. 

KOnCB. 

PMsanov  AB  Noncai  of  Trli.— One  who  porohaaaa  an  aetata  knowing  it 
to  be  in  the  poMamion  of  tenants,  ii  boond  to  inqnira  what  eetatee  thej 
hold.    JamuM  ▼.  Morty^  475. 

See  IiiN8»  4;  Lis  Pbidxns;  MoBXOAon,  7;  NBOonABui  IsBiKDioBiTa^  1« 

12,  13»  1%  17;  BBOOBDiva 

KUISANCK 

Gbazttob's  LuBnjTT  FOB  Ck)i«Tnn7ANCS.— A  grantor  of  land,  who  haa  eieeted 
a  nniaanoe  thereon,  whereby  an  adjaoent  land-owner  ii  damaged,  iiliabla 
for  the  continnanoe  of  inch  noisanoe,  notwithatanding  hia  conveyance. 
Plumnur  v.  Harper^  833. 

OFFICE  AND  OFFICERS. 

1.  Ths  Ofrcb  of  Dxputt  Shxbiit  and  JusncB  of  tbm  Pbagi  are  incompat- 

ible, and  the  aooeptance  of  the  latter  will  vacate  the  former.  WUmm  v. 
iTtny,  84. 

2.  Officer  db  Facto.  — ^The  acts  of  a  deputy  sheriff  aa  such,  after  he  has  qoali- 

fied  aa  jostioe  of  the  peace,  are  not  on  that  acooont  void.  A  rajdevin 
bond,  taken  after  the  qoalification  as  jostioe,  can  not  for  that  reason  be 
set  aside  on  the  motion  of  the  obligors.    Id, 

See  CouBT  Ookmissionbbs;  EzBCunoimi 

ORPHANS'  COURT. 

1.  Thb  Obphakb'  CouBTis  a  court  of  record,  invested  with  chancery  powen^ 

conducted  by  chancery  rules,  and  acting  on  and  controlled  by  the  prin- 
ciples of  courts  of  equity.     McPheraon  v.  Cuni^,  643. 

2.  Obfhans'  Coubt  PBOOBBDnros f or  thesaleof  lands,  areproceedingamrvm 

against  the  estate  of  the  intestate.    Id. 

8.  Thb  Jubisdiction  jow  thib  Coubt  is  dependent  upon  the  death  of  the  in- 
testate.  Letters  testamentary  or  of  adminiatration  on  the  estate  of  a  liv- 
ing man  are  void.     Id, 

4,  Obfbans'  Cox;bt  Sales  can  not  be  attacked  collaterally  for  irr^ularities, 
mistakes  or  errors  in  the  proceedings  of  the  court.  Purchasers  need  only 
inquire  whether  the  sale  was  ordered  by  a  court  having  juriadiction  to 
order  it  Orphans'  court  sales  are  protected  from  collateral  attack  to  the 
same  extent  as  those  made  under  execution.    Id, 
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&  QBrHAire*Ck>tTBTAiaznna2iT.~Theorp1iana'oo«irtinft70]^er^^ 

iQga  amended  hy  adding  to  an  administrator'B  account  an  affidaTit  which 
had  hefore  heen  taken  in  court  bat  not  filed.    Kennedy  ▼.  WaeKtmuth,  676. 

<L  Obphans'  CkkUBT  Obdibs  ob  Dbobbis  can  not  be  controverted  nnlees  it  had 
exceeded  ita  jnriadiction.    ItL  $ 

PAKENT  AND  CHILD. 

1.  FBocuKnro  Child's  Mabbiaob  without  Pabent'b  Cohbbmt.— No  action 

lies  by  a  parent  for  procuring  the  marriage  of  his  infant  child  without 
his  consent.    Jone»  t.  Tevis,  98. 

2.  Action  iob  EnnciNO  Awat  Invakt. — A  father,  or  if  he  be  dead,  the 

mother,  may  maintain  an  action  for  enticing  away  an  infant^iwr  quod 
iervUium  amUU;  but  such  action  must  be  trespass  on  the  case^  not  tres- 
pass ifiei  amUs,    Id. 

PAETNERSHIP. 

L  A  Pabtkxb'b  Acts  avtkb  Dissolutiok  of  the  partnership  will  bind  the 
other  partners  unless  notice  of  the  dissolution  be  given.  Pricey,  Taweey^ 
81. 

2.  Voluvtabilt  Paying  Anotheb's  Dxbt  will  not  constitute  one  the  creditoi 
of  that  other;  but  such  payment  is  a  sufficient  consideration  to  support 
a  promise  of  repayment.    Id, 

8l  Pubchasb  or  Land  in  Pabtnsbship. — Where  two  purchase  land  in  equal 
partnership,  although  one  pays  more  than  half  the  money,  he  is  not  en- 
titled to  a  conveyance  of  more  than  half  the  land.    Farmer  v.  Samuel,  106. 

4.  A  Pabtnkb  Pubchasino  Pabtnebship  Land  Undxb  Exbcution  against 
the  partners,  does  not  thereby  extinguish  his  copartner's  interest  therein, 
but  the  purchase  is  no  more  than  a  bare  payment.    Id, 

See  Sst-otf,  3. 

PATENXa 

LoGATiNO  Obant  Adjoinivo  Btvxb.— A  grant  of  lands,  extending  along  • 
river,  and  embracing  the  space  of  fifteen  miles  on  each  side  thereof, 
must  be  located  so  that  the  sides  will  be  parallel  to  the  river,  and  so  at 
to  include  all  land  which  can  be  found  within  fifteen  miles  of  the  river, 
measuring  from  any  point,  in  any  direction,  not  above  or  below  the 
.  points  of  limitation;  and  the  ends  must  be  at  right  angles  with  the  gen< 
eral  course  of  the  river.     Winthrop  v.  CurtiSf  216. 

See  AuxNS.  3 

PAYMENTS. 

1.  Patmbnt  or  MoNXT  to  a  Thibd  Pbbson  must  be  proved  by  the  exam« 

ination  of  witnesses.  The  receipts  of  such  persons  made  after  the  cause 
of  action  against  the  defendant  accrued,  are  inadmissible.  Davis  v. 
Shreve,  66. 

2.  Appbopbiation  op  Payments. — The  creditor  has  the  right  to  appropriate 

the  pajrment,  if  thedebtor  does  not;  but  this  rightmust  be  exercised  within 
a  reasonable  time,  and  by  the  doing  of  some  act  indicative  of  the  inten- 
tion. Where  neither  party  makes  the  appropriation,  the  law  presumes. 
1.  That  the  debtor  intended  to  pay  in  the  way  most  to  his  advantage; 
Am.  Dao.  Vol.  XIV— S3 
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and,  2.  If  tho  interest  of  the  debtor  wonld  not  be  promoted  by  uoj  par- 
tionkr  appropriation,  then,  that  the  oreditor  reoeived  the  money  in  the 
way  moit  for  hie  benefit,  nnlees  he  wae  boond  in  oonecieBoa  to  mak^ 
■ome  other  applioation  of  it.    Harker  ▼.  Coarculp  69L 

See  £vn>XNOB»  17. 

PLEADING  AND  PRACTICK 

1.  BsraBuvo  Coin>mo2f8  of  Digbkb  to  Clkbx.— Where  a  final  decrae  ia  te 
be  enfoioed  on  oertain  oonditiona,  the  ooortahooldaee  that  the  oooditioBa 
are  oomplied  with,  and  it  ia  erroneous  to  leaye  that  qnestaon  to  the  de- 
tennination  of  the  clerk.    Farmer  v.  SamutL,  108. 

t.  Oh  RBNBSBiiro  ▲  Dbcru  iob  ▲  Ck)NYxrAirGB,  upon  a  payment  or  ten- 
der of  money,  the  proper  way  is  for  the  oonrt  to  assign  a  day  on,  or  be- 
fore, which  each  payment  or  tender  shall  be  made,  reoerving  to  itself 
the  right  of  determining  whether  the  condition  has  been  complied  with, 
and  if  so,  to  render  a  positive  decree  for  the  land;  and  it  is  erroneous  to 
decree  that,  upon  the  defendant's  refusing  a  tender  of  bank  notes,  the 
oomplainant  may  enter  into  bond  approved  by  the  clerk  for  the  payment 
of  the  amount  in  currency  of  the  union,  and  that  thereupon  the  derk 
may  issue  a  writ  of  luibere  facvM  posaeanonem,    ItL 

i»  DtsmssALOf  Bill  mot  set  Abibb,  whbn. — ^A  dismissal  of  a  bill  as  to  cer- 
tain defendants,  by  the  complainant,  will  not  be  set  aside  on  the  applica- 
tion of  those  defendants,  where  their  interests  are  sufficiently  protected 
without  it.     Swing  v.  Handley,  140. 

1  Thi  DiscurnoNART  Powxrs  of  Courts  of  law  are  confined  within  fixed 
and  well-establisbed  limits,  and  are  to  be  exerdsed  to  further,  not  pre- 
Tent,  the  administration  of  public  justice.  Principle  applied  to  the 
order  of  a  court  directing  the  plaintiff  to  submit  to  a  nonsuit,  or  to  a 
Terdict  for  the  defendants.     Allegre  ▼.  Maryland  Ins,  Co.,  289. 

f&  IVBTBUonoNB,  WHAT  THB  Pabtiss  ABB  EsTTTLKD  TO. — A  party,  if  there 
be  any  evidence  tending  to  prove  a  fact,  has  a  right  to  an  instructioa 
from  the  court  on  the  law  resulting  therefrom.    Pbtmmer  v.  Gheen,  612. 

6i>  EzcKFTiONS.— The  counsel  who  takes  an  exception  haa  the  right  to  have  it 
fixed  immediately;  but  this  may  be  done  by  a  note  in  writing  without 
then  drawing  up  the  bill  in  full  form.  Stewart  v.  HmUmgdom  Bamk^ 
628. 

7.  Pabths. — ^When  the  court,  on  the  application  of  crediton,  opens  a  judg- 
ment for  the  purpose  of  trying  whether  the  bond  sued  upon  was  given 
to  defraud  creditors,  it  is  not  necessary  that  the  latter  be  made  parties 
to  the  action.       Wilting  v.  Johaon,  038. 

§.  Pabtibs  Plaiktiff. — An  action  to  recover  damages  for  the  breaoh  of  a 
covenant  for  the  conveyance  of  land  must  be  brought  by  the  •^"*'»*»- 
'  trator,  and  not  by  the  heir.     WaUon  v.  Blaine^  669. 

See  GoBPOBATioNS,  b,  6,  7;  Nsootiablb  iKSTBUKnrB,  XL 

PLEDGE. 

See  BZBOUTOB  AUD  Aj>]IIia8TBATQB»  1^ 

POWER  OF  ATXOBNSY. 
See  AoxNor. 
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.    POWI^tS. 

2.  OmouLPowiEToSBLLAVDGoinnnr. — ^Where  town  inutoM  are  inTatled 
by  »  special  statato  with  tho  title  to  land,  and  with  a  general  authority 
to  mU  and  convey,  their  deed  priTna/aeie  impliea  a  due  kzecntion  of  the 
power,  notwithstanding  the  act  of  1801;  bat  where  there  is  a  naked 
power  to  convey  nnder  special  restrictions,  one  daiming  nnder  each 
power  mnst  show  a  strict  exeoation  of  it.    Marri$on  v.  McMillan,  116. 

SL  ISzBOOTEON  OF  PowBS  IN  Dkvjse.  — Where  slaves  were  devised  to  a  husband 
and  wife  for  life  with  power  to  dispose  of  them  as  they  pleased  among 
their  children  dnring  their  lives  or  at  death,  it  was  held  that  a  continned 
loan  for  more  than  five  yean  to  one  of  the  children  rendered  the  slavea 
liable  for  such  child's  debts  the  same  as  if  the  power  had  been  formally 
exeoated  by  gift    Ewing  v.  Handiest  140. 

8l  EziouTioir  OF  Powbr  bt  Attobnst.— A  naked  power  cannot  be  delegated, 
but  where  a  devise  is  to  execnton  in  trust  to  sell  and  convey,  it  seems 
that  they  may  act  by  attorney.    May  v.  Frazee,  159. 

4b  PowxB  OF  Salb  does  not  anthorize  the  transfer  of  the  property  of  the 
principal  in  pajrment  of  a  debt.     Durham  v.  Oddie,  190. 

fi.  PowsB  TO  MoRTGAOB  aathorizes  the  execution  of  a  mortgage  with  a  power 
of  sale,  particularly  where  it  is  the  custom  of  the  country  to  include  such 
powers  in  mortgsgee.     WUaon  v.  Troup,  458. 

6.  PowzBS — ^How  CoNSTBUED.  —In  considering  the  extent  of  a  power,  the 

intent  of  the  parties  must  control.    In  conformity  with  this  intent^  a 
general  power  may  be  limited,  or  a  limited  power  made  genersl.    Id, 

7.  1^  Power  of  a  MoBiaAOKE  to  Sell  is  a  power  coupled  with  an  in^ 

tenet.    Id* 

PRESCRIPTION. 

See  ADiwrnrnm  Vcmmeiov,  3,  4;    Sfbqifio  Pbrfobkahco^  2»  4;    Waxrb 

Rights,  2. 

PRINCIPAL  AND  AGENT. 
See  AoxNOfT. 

PRINCIPAL  AND  SURETY. 

See  SURETTEKIF. 

QUO  WARRANTO. 

L  Qbjioi  of. — ^The  object  of  the  writ  of  quo  warrarUo  was  to  remove  or 
terminate  some  usurpation  of  the  rights  or  prerogatives  of  the  crown. 
OommamoeaUh  v.  Murray,  614. 

SL  Qco  Wabrahto  AoAUfST  A  Minister  cannot  be  sustained  where  there  ii 
no  established  church  and  each  religious  society  manages  its  own  con« 
corns.  He  does  not  hold  an  office  connected  with  the  administration  oi 
justice,  nor  does  be  exercise  a  right  or  f  rancluse  belonging  to  the  oonrnton* 
wealth.    Id. 

REDEMPTION. 

1.  Redemptioner  bt  Judohent. — A  judgment  upon  full  consideration  en* 
titles  the  judgment-creditor  to  the  privileges  of  a  redemptioner,  though 
entered  solely  for  the  purpose  of  giving  him  the  right  to  redeem.  Sny* 
der  V.  Warren,  619. 
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2.  OoMFUTATioir  OF  Tmx  TOB. — The  time  for  redemption  ia  oompnted  by 
allowing  the  fall  number  of  calendar  months  from  the  day  of  the  aalew 
/A 

»  REAL  ESTATE. 

1.  A  TiTLB  SVB8BQUXMTLT  AoQUZBBD  BT  THB  OoJOLOVWRksm  by  eschea*, 

from  an  elder  patentee,  will  not  innre  to  the  benefit  of  a  junior  patenteeu 
The  oommonwealth  may  convey  this  title  to  another,  who  will  have  all 
the  rights  of  the  elder  patentee.    Elmendorff  v.  CaanmiduuJL^  140l 

2.  THiB  SoyBREiaiiTT  IS  NOT  ScTBJXCT  TO  IMPUTATIONS  of  fraud,  is  not  bound 

by  the  doctrine  of  estoppel,  nor  do  her  grants  imply  warranties.     Id, 
8.  Vabiation  in  Boundary  Ldixs.— If  an  established  or  admitted  line  of  a 
grant  varies  from  the  calls  of  the  grant,  the  other  lines,  if  not  marked, 
should  be  run  with  the  same  yaziation  as  the  admitted  line.    Stimier  ▼. 
WHmm,  741. 

BECOEDIKG. 

1.  Failubb  TO  BaooBD  ▲  PowBB  OF  AiTOBirxr  does  not  affect  its  validity 

as  against  the  person  who  executed  it.     YTtfom  v.  TVoitp,  458. 

2.  Bboosdino  of  an  Absoluts  Dkbd,  when  intended  as  a  mortgage,  must 

be  in  the  book  of  mortgages^  or  it  will  not  impart  notice.  James  v. 
Morey^  475. 

3.  BioouDiNO  AN  Instruirnt  n^  entitied  to  be  recorded  does  not  give 

notice.    Id. 
4i  Unrdoobdid  Inbtrukbnts  are  vaUd  against  all  persons  having  actoal 

notice  thereof;  and  this  notice  may  be  inferred  from  circumstancea 

Newman  v.  Chapman,  766. 
5.  Instruments  not  Acknowlsdobd  or  Attsbted  so  as  to  entitle  them  to 

record,  are  nevertheless  valid  between  the  parties.    Id. 

See  EviDXNCB,  1;  Lis  Pkndkns^  2. 

RELEASE. 

L  A  B»^»^"  BT  ONX  OF  Skvkral  Plainteffb,  in  an  action  on  the  case  in 
the  nature  of  waste,  is  a  good  bar.     Kimball  v.  WiUon,  342. 

t»  Plbadino  'RgT-gAgM  AFTER  ACTION  CoMMBNOEDb — A  general  release  aftei 
the  commencement  of  the  action  need  not  be  pleaded  puis  darrein  conlui* 
uance,  where  no  prior  plea  has  been  filed  j  nor  need  it  be  pleaded  in  bar 
of  the  further  maintenance  of  the  action  merely;  but  a  plea  of  such  re- 
lease in  bar  generally  is  good.     Id, 

t.  Costs  are  Presumed  to  have  been  Ai>justed  by  the  parties  where  a 
general  release  by  one  of  the  plaintifib  is  given  pending  the  action;  and 
as  the  plaintiffs  are  entitled  to  have  the  release  pleaded,  neither  party 
can  claim  costs  where  the  plea  is  adjudged  sufficient.     Id, 

REPLEVIN. 

1.  Bt  Part  of  the  Defendants. — It  is  not  clear  that  a  part  of  the  de- 

fendants in  an  execution  can  replevy;  but  if  a  part  do  replevy,  they 
will  not  be  permittipd  to  vacate  the  bond,  on  the  ground  that  the  other 
defendants  are  nut  o\)ligors  in  it.     WUson  v.  King,  84. 

2.  Replevin  for  Goods  Taken  on  Mesne  Process,  does  not  lie.    JSmOk 

y,  IlwUington,  331. 
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RES  JUDICATA. 
See  JuDOKKsm,  3,  4. 

SALES. 

1.  DsuTXBT  OF  PoflflBSiov.— A  iftle  of  sUvee  of  which  the  veiidor  there* 

after  oontioaed  in  poeaeaeion,  is  fraudulent  and  void  as  against  a  subee- 
quent  purchaser  for  value,  in  good  faith  and  without  notice.  Jfoeheblave 
V.  Potter,  305b 

2.  Thb  Profxbt7  in  GroODS  Sold  Dobs  not  Vest  in  the  purchaser  where 

anything  remains  to  be  done  by  the  seller  before  delivery.  Accordingly, 
where  one  purchased  and  paid  for  a  quantity  of  hay,  to  be  weighed  out 
of  a  mow  when  he  should  see  fit  to  move  it»  it  was  held  that  the  property 
did  not  vest  in  him  before  the  weighing,  so  as  to  enable  him  to  ■n^m<:>m 
trover.    Damt  v.  ffall,  373. 

See  Powers,  1,  4. 
SEDUCTION. 

JfiVXDXNCS   THAT   THE   ChABACTEB    OF  THB  WOMAN  SeDTTCED,    for  chastlty, 

was  bad»  is  admissible  on  behalf  of  defendant  in  an  action  for  debaudk* 
ing  plaintiffs  daughter.     Carder  v.  Forehand,  817. 

SET-OFF. 

L  Set-off  nr  Bquxit  is  govemed  by  the  same  rules  ae  at  law.  JfeDomUd 
V.  KeOdon,  481. 

Si  KoncB  OF  Set-off  need  not  be  as  precise  and  formal  as  a  deolaratioii,  but 
it  must  describe  with  reasonable  certainty  the  demand  sought  to  be 
set  off.    Lewis  v.  CtUberUon,  607. 

8.  Svr-OFF  IN  Fayob  of  Subviyino  Pabtneb. — In  an  action  against  a  sur- 
viving partner  upon  a  partnership  debt,  he  may  set  off  a  debt  due  him 
individually  from  plaintiff.     Id, 

4b  One  of  Sbysbal  Defendants  is  entitled  to  set  off  a  debt  due  him  in- 
dividually from  the  plaintiff.    Stewart  v.  Coulter,  68a 

See  Judgments,  7;  Nbootiablb  Inbtbuicentb»  6w 

SHELLEY'S  CASK 

!•  Tee  Bulb  in  Shellet's  Case  is  equally  applicable  to  limitatioiis  in  wiUf 

as  in  deeds.    Lyle  v.  Diggea,  284. 
%  The  wobd  "Issue"  in  a  will  is  sometimes  a  word  of  limitation  and 

sometimes  of  purchase,  depending  on  the  contezt^    Id, 

SHERIFFS.  * 

LAOHBS.^>The  duty  of  sheriffs  is  to  execute  all  process  with  the  utmost 
expedition,  or  as  soon  as  the  nature  of  the  case  will  admit;  and  they 
are  liable  for  all  damage  occasioned  by  their  failure  to  proceed  with 
proper  alacrity.    Lindeay  v.  Am\field,  603^ 

See  Ambmdments,  1;  Attaobkent,  3;  Bonds,  1,  2;  Ezboutions;  Offhs 

AND  OFFICBB& 
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80LBTBADEB& 

8«6  FnOS-OOTSBT. 

SOVEREIGN  BIGHTS. 

8«6  KXAL  ESTATI,  2. 

8PECIFI0  PEKP0BMA17GB. 

L  A  VnnxxE  Snsmo  Sracxno  Psbiobxahci,  miisfe  thow  biimelf  aU»  m 
well  M  willing  to  give  a  clear  title  to  the  land.    LtwU  t.  Remdim^  68. 

SL  Idiil— Showing  an  nninterrapted  ponesnon  of  twenty  yean  in  hinaelf 
and  thoee  under  whom  he  claim*  is  not  eafficieiit.    Id, 

8l  D00BTFI7L  Trriii.— If  it  ia  claimed  and  appean  probaUe  that  a  deed, 
through  whioh  oomplainant's  title  ia  deraigned  ia  a  fotgery»  and  it  ii 
doabtfol  whether  he  haa  been  in  poiieeiion  soffioiently  long  to  obtain 
title  throngh  the  operation  of  the  statute  of  limitations,  the  case  is  a 
proper  one  for  an  issue  at  law  to  determine  whether  the  title  is  good. 
Seymour  v.  DtLaneey^  652. 

i.  TtTLS  BT  PBBGBiPnoii.— If  the  vendor  has  been  in  advene  possession  for 
the  time  specified  in  the  statute  of  limitations,  his  title  is  not  so  im- 
peached as  to  pravent  his  maintaining  a  suit  for  speoifio  peif onnanoe,  by 
slight  proof  that  the  former  owner  was  an  alien,  nor  by  the  mere  con- 
tingency that  such  owner  may  have  died  leaving  hein  disabled  from 
asserting  their  rights.    Id, 

&  IV  ▲  PUBOHAUOt  OAK  OKT  TBB  SUBSTAMTIAL  IBDUCODIIIIT  tO  hit  COBtnoi 

he  may  insist  upon  taking  and  be  made  to  aooept  a  title  to  so  mnoh  as 
can  be  given,  compensation  being  made  for  tha  defioisiioy.  Bmrnm  v. 
Kingtbtrryt  779. 

STATUTES. 

1.  Faois  Stated  nr  a  Fuvati  STATcnx  an  strong  evidence  against  tboM 
who  procured  its  passage.    May  v.  Fraaee^  159. 

S.  BsPBAL  OF  Statuti  BT  Impugation.— An  act  of  the  legislatun  of  Maine^ 
relating  to  the  same  subject  as  a  statute  of  Massachusetts,  continued  ia 
force  by  the  act  of  separation,  but  expressing  different  sentiments^  estab- 
liahing  different  principles,  and  containing  provisions  better  suited  to  the 
people  of  Maine,  is  a  virtual  rapeal  of  the  act  of  MassaohuaettB.  TowU 
V.  ifarr^  20& 

See  ComruTUTiuNAL  Law,  1,  6^  6;  Bvnunoi^  A. 

STATUTE  OP  FRAUDS. 

1.  EsiOFPBift — ^The  statute  of  frauds  will  not  protect  one  who  is  equitably 
bound  to  convey  land,  although  by  a  oontnot  on  which  no  action  could 
be  maintained  against  him  by  his  vendee,  and  who  has  nprsaented  the 
title  of  his  vendee  to  be  good,  thenby  inducing  othen  to  purchase  from 
him.    Sprmgle  v.  Morrison^  41. 

Si  A  Pabol  SuBicnaxoN  to  ABBiTRATioy  concerning  the  title  to  land  is 
within  the  statute  of  frauds.    Stark  v.  Camnady,  76w 

t.  Tbb  Statutb  of  Pbaubs  doss  NOT  PoBBiD  the  enforcement  of  trusts  and 
equities  resulting  from  a  transaction  by  implication  of  law.    Id, 
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C  Vmm  A  Paxol  Cknrnuor  or  Ezchahob  of  lands,  whoe  the  oontraotiiig 
pariiM  hftTO  oocapiAd  the  tracts  exchanged,  neither  can  recover  rents  of 
the  other.  Bat  on  deohuring  snoh  ezciumge  Toid,  the  value  of  the  last- 
ing improTements  at  the  time  of  the  decree  should  he  taken  into  consid- 
eration hj  the  oourt    Id, 

STATUTE  OF  LIMTTATIOKa 

%  OoMTiuOTS  BIadb  bt  Exboutobs  or  administrators,  although  in  fnlflll- 
ment  of  executory  contracts  made  by  the  decedent,  are  not  within  the 
act  of  1819,  limiting  the  time  of  bringing  suits  against  executors  or  ad« 
ministrators.    Cummint  ▼.  Kennedy,  45. 

8l  Time  Boss  hot  Buh  against  a  ceetui  que  tru&t  either  at  law  or  In  equity. 
ThofMU  ▼.  WhUe,  66. 

3b  TiMB  Bbgins  to  Ruh  when  the  right  of  action  accrues,  not  when  a  per- 
son, ignorant  of  his  rights^  comes  to  a  knowledge  of  them.    Id. 

4.  Thb  EzoxpnoN  nr  Chancxbt  is  where  the  rights  are  purely  equitable.  Idm 
A.  Whin  Judoxxnt  does  not  Su8FXin>.  —  An  unexecuted  judgment  in 

ejectment,  without  surrender  of  possession,  does  not  stop  the  running 
of  the  statute  of  limitations.  It  merely  gives  a  right  of  entry  during 
the  continuance  of  the  demise  laid  in  the  declaration,  but  not  afteiw 
wards.    Smith  v.  Hcmback,  122. 

flL  WsKN  Tna  Oommbncis  to  Run.— In  an  action  by  an  executor  on  tbs 
bond  of  a  legatee,  conditioned  for  the  repayment  of  the  legacy  in  case  • 
deficiency  of  assets  should  arise,  it  was  held  that  the  statute  of  limita* 
tion  commenced  to  run  from  the  discovery  of  the  deficiency  of  ths 
assets,  and  not  from  the  date  of  the  bond.    SaUtbwry  v.  Black,  279L 

7.  No  Fsbson  to  Bbino  Suit. — ^When  there  is  no  person  competent  to 
bring  an  action  to  recover  property,  its  adverse  possession  can  not  vest 
title  in  the  wrongful  possessor.    McDoniM  v.  WaUon,  318w 

5.  EmoT  on  Cwtui  qub  Tbust.— When  the  trustee  is  barred  by  the  stat- 

ute of  limitations  from  maintaining  ejectment,  the  eeatnU  que  (ntffis 
haired  likewise.  Fer^puon  v.  Kennedy,  761. 
9.  Or  ANOTHBB  Statb. — ^lu  an  action  brought  in  Virginia  on  a  judgment 
recovered  in  North  Carolina,  the  statute  of  limitations  of  the  last- 
named  state  does  not  control  The  law  where  the  remedy  is  sought 
prevails.    Jcme  v.  Hook,  783. 

See  Advbbsb  Possbusioh. 

SURETTSHIP. 

8uBKiT*8  BiOBT  TO  Sboubitt  Givbn  Co-SUBBTT. — 11  there  are  several  surs- 
ties  for  one  debt,  and  the  principal  conveys  property  in  trust  to  one  of 
them  to  indenmify  him,  the  others  are  also  entitled  to  the  benefit  of  the 
property  to  indemnify  them.    MeMahon  v.  FawceU,  796. 

TENANCY  IN  COMMON. 

L  Ebmbdt  aoaznbt  Oo-tbstant  bob  Nbouobncb.— Where  a  null,  owned  in 
common,  was  burned,  through  the  negligence  of  one  of  the  tenants  in 
common,  it  was  held  that  his  co-tenants  might  maintain  a  joint  action 
on  the  case  against  him  therefor.    Cheeky  v.  Thomipeon^  324« 
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Sl  Co-TnrAiroT»  Takzno  ov  Fbowtol — ^If  one  oo-ienant  noehre  the  wiiola 
llti^  tlie  other  oaanot  mMnUin  aa  action  of  aanimpnt  for  oae  and  oeoopft- 
Hgm,  or  monoy  had  and  reoeired.    Chambert  ▼.  Chambenf  586. 

See  CovBNAiiTB,  7. 

THEFT. 
See  CuMiNAL  Law,  2;  IinnuEEPntai  8L 

TIME. 

flow  CoMrDTBDb— Ui  in  a  atatnte,  time  is  to  be  oompnted  from  the  doing 
of  an  act,  the  day  on  which  it  ia  done  is  excluded  firom  the  oompatatioo. 
JB»parU  J)tan,S2h 

See  Redemption;  Statute  or  LnoTATioira. 

TRUSTS  AND  TRUSTEES. 

1.  Teubixe's  Poweb  under  Will. — A  devise  to  an  infant^  with  dixeotiona 
that  another  oooapy  the  land  daring  the  infant's  nonage,  for  the  sap- 
port  of  the  family,  but  not  to  use  the  land  in  any  other  way,  will  not 
entitle  the  trustee  or  the  infantas  gnardian  to  chai^  the  land  with  im- 
provements made  thereon.     F'mdley  v.  }ViUon,  72. 

%  ATEUamcE  wao  Causes  Iscpboyxbcxnts  to  be  made  on  the  land  of  his  ward 
by  holding  out  the  expectation  of  a  lease,  where  no  snoh  lease  can  legally 
be  made,  is  liable  personally.    Id, 

ti  Tbxjvom,  a  Purchase  bt  oan  be  questioned  only  by  the  ceHui  que  tnuL 
IViUfm  ▼.  Troup,  458. 

See  Fraudulent  GoNYnrAHGBB»  6»  e^  7. 

USAGES. 
See  Insurance,  & 

VENDOR  AND  VENDER 

A  ViHDOE  AND  Vendee  hate  Mutual  LiENa»  the  fonner  for  the  porchaae- 
money  still  due,  and  the  latter  for  that  which  has  been  paid,  in  case  it  is 
to  be  restored.     Farmer  ▼.  Samuel,  106.* 

See  Btidbnob,  2,  S,9,  19;  Fraudulent  Contetanobb;  Imfroyekents,  4$ 

Lien,  1;  SpEomc  Periobmanoe,  1. 

VERDICT. 

>^i^A»«  or  Verdict,  Reltev  nr  Equtet. — ^Equity  will  relieve  against  • 
lY^i^fc^ir^  in  II  Yordiet  by  which  the  jury  omitted  to  give  interatt    Chkm 

▼•  J>ubo$e^  709. 

See  New  Trialb. 

VOLUNTARY  CONVEYANCES. 
See  Fraudulent  CoNYsrANon. 

WARRANTY. 
See  Covenants,  1,  2,  8»  6^  7»  1L 
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WATER  BIGHT& 

L  Waibb,  Biobib  or.^FMiperty  in  water,  and  in  tha  vm  and  coJojouBt  ol 

it,  ia  M  Husred  at  tha  right  to  the  toil  over  which  it  flowti    OaimpbeU  ▼. 

Smith,  4O0. 
%  PBBBCBipnoK  AOAZiraT  Watbb  Biohtb.— After  the  Upea  of  twenty  yean, 

during  which  adTeree  poaeeesion  of  a  water  right  has  been  oontinnooaly 

maintained,  a  grant  will  be  pretnmed  in  favor  of  the  advene  holder; 

bat  poeseeeion  for  the  fall  period  is  indispenaably  neocMaiy  to  defeat  the 

right  of  the  proprietor  of  the  ancient  channeL    Id, 
3b  Fbisumftioh  of  a  GRAirr  ov  the  Bight  to  Waixb  doea  not  ariae  from 

the  mere  sabmiieion  of  the  owner  to  an  advezee  enjoyment  thereof,  for  a 

period  lees  than  twenty  yean.    Id, 

See  AppuBTSVAircBa. 

WILLS. 

1.  Uhdbb  a  Dxvibb  to  "GniLDBBir,"  gnmdohildren  may  tdcell  there  an  no 

children.    JBwing  v.  Mandley,  140. 

2.  Will,  Wobdbto  Pass  BbalBbiatr— A  willof  "all I poeieit,  indoonand 

ontdoon,"  is  snfSoient  to  pass  real  estate^    Tolar  v.  Tolar,  570. 

Sb  Bbvisb  in  Fbb. — Words  of  inheritance  or  of  perpetuity  are  noteMential  In 
a  devise  to  pass  the  fen.     Jenkma  v.  Clement,  698. 

4.  4i;rBBATioN  iir  Will. — ^If  a  testator  directs  one  of  the  witnesses  to  his  will 
to  onake  certain  altentions  therein,  which  are  according^  made,  and 
assented  to  by  the  testator,  bat  not  witnessed,  the  altentions  will  con- 
trol regarding  personal  property,  bat  cannot  affsct  real  estate.  As  re- 
spects real  estate,  the  mU,  stands  as  it  stood  befon  alteration.  Oner  v. 
McCfraeken,  755. 

&  BsvooATioir  07  Wills.— An  ineffeotnal  attempt  to  alter  a  will  doea  not 
opsfate  as  a  revocation.    Id, 

See  BviDBiroi,  4. 

WTTNESSBS. 
See  EvxDBiroB,  0, 12. 

WRITTEN  INSTBUMENTS. 

L   WBITTBir  LfSIBUlIBIITS  1CD8T  BB  GONBTBUBD  BT  THB  OOUBT,  SdOepil  whSB 

il^y  cannot  be  nndentood  without  reference  to  fiots  dehere  the  writin^^ 
in  whidh  esse  the  juzy,  who  an  to  inquin  into  the  fscts,*shoold  judge  ol 
the  whole.  Walton  v.  Blaine,  669. 
Si  WBimir  IXBXBUiCBMTS,  HOW  Ck)K8TBUKD. — ^Li  constming  an  Instrument  in 
writing  the  whole  must  be  considered;  obsoun  parts  may  be  explained 
by  the  parts  whidh  an  dear;  and  the  strict  rules  of  grammar  will  not 
control  a  writing  made  by  men  who  an  not  grammarians*    ld» 
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